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www.oaklandcityattorney.org and can be found by clicking on the “Public Legal Opinions” link 
on the home page.    
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PUBLIC LEGAL OPINION 

MEMORANDUM 

TO: Barbara J. Parker, City Attorney 

FROM: Karen Getman 

DATE: February 12, 20211 

RE: Authority of City Administrator to Implement Budget Reductions Affecting 
Level of Services  

 

 

QUESTIONS AND BRIEF ANSWERS 

Question No. 1: 

What legal authority under the Charter, Consolidated Fiscal Policy Ordinance No. 13487 
C.M.S. (“Consolidated Fiscal Policy”) and Labor MOUs does the Council have to take actions to 
address fiscal solvency? 

Brief Answer: 

The Council has full authority under the Charter and Consolidated Fiscal Policy 
Ordinance No. 13487 C.M.S. (“Consolidated Fiscal Policy”) to establish budget policies and 
priorities that will be employed to address fiscal solvency.  The Council has no authority to 
interfere with an approved labor MOU, but it can request that the labor union meet and confer 
on proposed changes.  Each labor MOU must be looked at separately to determine what 
actions the City Administrator can take to address fiscal solvency without triggering meet and 
confer obligations and/or binding arbitration. 

Question No. 2: 

What legal authority under the Charter, Consolidated Fiscal Policy and Labor MOUs does 
the City Administrator have to take actions to address fiscal solvency?  Does the Council have 
legal authority to amend actions by the Administrator?  

 
1 This revised memorandum reflects minor changes made after it was first posted. 
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Brief Answer: 

The City Administrator is authorized by the Charter, Consolidated Fiscal Policy and Labor 
MOUs to take any number of specific actions to address fiscal solvency, provided he keeps the 
Council apprised of those actions and follows any policy guidance provided by the Council.  The 
specific actions that can be taken include, but are not limited to, spending freezes, layoffs, and 
reductions in levels of City services including fire station brown-outs.  The Council does not 
have legal authority to interfere with actions taken by the City Administrator, but it does have 
legal authority to change the budget policies and priorities that the City Administrator must 
abide by in taking future actions.  The Council also has authority to amend the Policy Budget to 
change the allocation of funds going forward, provided that the amended budget is balanced. 

Question No. 3: 

What tools does the Council have if the Administration does not implement directions 
authorized by Council, such as the June 2020 budget policy directive on OPD overtime? 

Brief Answer: 

The Council can require the City Administrator and the Mayor to apprise it of the actions 
they are taking to address fiscal solvency.  The City Administrator and the Mayor must follow 
the fiscal policy directives of the Council but they have some leeway to assure the safety of 
Oakland residents.  This means, for example, that the City Administrator and Mayor can employ 
OPD officers to work overtime to address an imminent threat to health or safety, but the 
Council can set budget policies to address the fiscal shortfall so created.   

Question No. 4: 

Under what circumstances is the City Administrator required to implement the budget 
passed by Council? 

Brief Answer: 

The City Administrator is required by the Charter to implement the policy budget passed 
by Council, bearing in mind his Charter-mandated duty to address issues of fiscal solvency.  
Note that the Policy Budget authorizes not-to-exceed amounts for the various line items; it 
does not require that the maximum amounts be expended.  (See Brief Answer to Question 
No. 5.) 

Question No. 5: 

Under what circumstances is the City Administrator allowed to unilaterally and without 
notice or a vote change the budget adopted by Council? 
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Brief Answer: 

The City Administrator has no legal authority to unilaterally and without notice or a vote 
change the budget adopted by Council.  However, the budget is an authorization to spend, and 
not a mandate to spend all the funds budgeted regardless of immediate fiscal needs. 

Question No. 6: 

What are the findings required and who makes those findings to determine whether 
there are circumstances that would allow the City Administrator to unilaterally amend the 
budget without Council approval? 

Brief Answer: 

There are no circumstances under which the City Administrator may unilaterally amend 
the budget without Council approval.  Adoption of the budget is a legislative act within the sole 
authority of the Council.  The administrative actions that the City Administrator has authority to 
take to address fiscal solvency issues, such as spending freezes, layoffs, and reductions in levels 
of City services including fire station brown-outs, may impact the amounts expended for a 
particular budget line item, but these actions reduce expenditures for various line 
items/programs consistent with the City Administrator’s authority to expend less than the 
maximum line item amount.  (See Brief Answers to Question No. 5.)  

FACTS 

Charter section 801 and Ordinance No. 13487 C.M.S. amending and adopting the City of 
Oakland Consolidated Fiscal Policy require the Council to adopt a balanced budget “conforming 
to modern budget practices and procedures as well as specific information which may be 
prescribed by the Council.”  Charter § 801; see Consolidated Fiscal Policy p. 2.  This is consistent 
with the California Constitution, which prohibits cities from incurring “any indebtedness or 
liability in any manner or for any purpose exceeding in any year the income and revenue 
provided for such year, without the assent of two-thirds of the voters of the public entity voting 
at an election to be held for that purpose.”  Cal. Const. art. XVI, § 18(a); see Legal Opn. (May 20, 
2010), Attachment A at p. ___.2  The City Administrator has advised the Council that the 
adopted budget for fiscal year 2020-2021, while balanced when first adopted, is now estimated 
to require significant additional budget cuts to ameliorate a projected multi-million budget 
deficit attributable in large part to the COVID-19 pandemic.   

 
2 The May 20, 2010 opinion re:  Adoption of City of Oakland Fiscal 2010-11 Budget Based on 
Passage of a Future Tax Increase is at pp. 19 through 29 of Attachment A to this opinion.  
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The City Administrator has taken a series of actions to achieve cost savings, including 
noticing layoffs of certain city employees, requesting cuts in departmental budgets, requiring 
certain non-union employees to take ten furlough days between January 1 and June 30, 2021, 
defer until July 1, 2021 a 1% cost of living increase scheduled to take effect on January 1, 2021, 
and other actions.  Among other things, the City Administrator has indicated an intent to 
institute periodic reductions in staff at certain fire stations, colloquially referred to as “brown-
outs,” to allow the personnel at those stations to help meet minimum staffing requirements in 
the stations that remain open without incurring overtime wage costs.  The police department 
has exceeded its overtime budget in part due to overtime costs associated with public safety 
needs. 

ANALYSIS 

A. General Principles; Legislative vs. Administrative Action 

This opinion builds upon and supplements a series of Legal Opinions issued by the City 
Attorney over the past 18 years.  Those opinions address the respective roles of the City Council 
and the City Administrator in establishing and implementing the City budget.  See Legal Opinion 
dated Feb. 6, 2003 re:  City Manager’s Powers;3 Legal Opinion dated June 13, 2003 re:  
Addendum Clarifying February 6, 2003 Opinion Regarding City Manager’s Powers;4 Legal 
Opinion dated May 20, 2010 re:  Adoption of City of Oakland Fiscal 2010-11 Budget Based on 
Passage of a Future Tax Increase;5 Legal Opinion dated July 13, 2020 re:  Which Actions are 
Within the Province of the City Council Under the City Charter Versus the City Administrator or 
Other City Officers in the Administrative Service.6 

The Oakland City Charter is the constitution of the City of Oakland, adopted by the 
voters pursuant to article XI, section 3 of the California Constitution.  Intending to take full 
advantage of the home rule provisions of the state Constitution, the Charter grants the City the 
right and power to make and enforce all laws and regulations in respect to municipal affairs, 

 
3 The Feb. 6, 2003 opinion re:  City Manager’s Powers is at pp. 1 through 13 of Attachment A to 
this opinion. 

4 The June 13, 2003 opinion re:  Addendum Clarifying February 6, 2003 Opinion regarding City 
Manager’s Powers is at pp. 14 through 18 of Attachment A to this opinion.  

5 The May 20, 2010 opinion re:  Adoption of City of Oakland Fiscal 2010-11 Budget Based on 
Passage of a Future Tax Increase is at pp. 19 through 29 of Attachment A to this opinion. 

6 The July 13, 2020 opinion re:  which Actions are within the Province of the City Council under 
the City Charter versus the City Administrator or Other City Officers in the Administrative 
Service is at pp. 30 through 36 of Attachment A to this opinion. 

Subsequent references to these opinions will be “Legal Opn. (date), Att. A at p. ___.” 
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subject only to restrictions and limitations provided for in the Charter.  Charter § 106; see 
Cal. Const. art. XI, § 5(a).7  Therefore, the Charter is the supreme law of the City with respect to 
municipal affairs and supersedes any conflicting ordinance or resolution.  Cal. Const. art. XI, 
§ 5(a).8  Charter provisions can only be changed by the voters.  Cal. Const. art. XI, § 3(a). 

Municipal corporations such as the City are not bound to follow strict separation of 
powers principles,9 and thus the Charter determines how power is divided among City officials.  
The Charter makes the City Council “the governing body of the City” and vests it “with all 
powers of legislation in municipal affairs adequate to provide a complete system of local 
government . . . .”  Charter § 207.  These legislative matters require action by the Council as a 
body.  Id. § 210 (“The affirmative vote of five members of the Council shall be required to adopt 
any ordinance or resolution, except as otherwise provided by this Charter or by general 
law.”).10   

Moreover, the Council “shall have no administrative powers.”  Charter § 207.  Instead, 
the City Administrator is the “chief administrative officer of the City.”  Id. § 500.  The City 
Administrator serves under the direction of and “at the pleasure of the Mayor.”  Id. § 501.  The 
City Administrator has the power and the duty to “execute and enforce all laws and ordinances 
and policies of the Council and to administer the affairs of the City.”11  Id. § 504(a).  Among 
other things, the City Administrator has the power and the duty “to control and administer the 
financial affairs of the City,” to ensure that “all City contracts under his direction or that of the 

 
7 Matters of state-wide concern remain subject to state legislative control.  T-Mobile West 
LLC v. City and County of San Francisco, 6 Cal. 5th 1107, 1116 (2019). 

8 “ . . . City charters adopted pursuant to this Constitution shall supersede any existing charter, 
and with respect to municipal affairs shall supersede all laws inconsistent therewith.” 

9 See McQuillin, Municipal Corporations § 10.06 (3rd ed.). 

10 For example, the affirmative vote of at least six Council members is required for an ordinance 
to take effect immediately.  Charter § 216. 

11 The Mayor is the “chief elective officer of the City, responsible for providing leadership and 
taking issues to the people and marshalling public interest in and support for municipal 
activity.”  Charter § 305.  The roles of the Mayor and the City Administrator overlap to the 
extent, for example, that both play a role in making recommendations to the Council, 
administering the City’s finances, preparing and presenting the annual budget, and 
representing the City in intergovernmental relations when directed by the Council.  See 
Brown v. Fair Political Practices Com., 84 Cal. App. 4th 137, 146-47 (2000).  Under the Charter, 
the “crucial distinction” between the Mayor and the City Administrator in that regard is that the 
latter “operate[s] under the mayor’s direction.”  Id. at 149 (emphasis in original).   
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Council are faithfully performed,” and “[t]o keep the Council at all times fully advised as to the 
financial condition and needs of the City.”  Id. §§ 504 (e), (h) and (j).  The City Administrator also 
establishes and maintains financial accounts and controls for the City.  Id. §§ 805, 810. 

The Charter forbids the Council and each Council member from interfering with the 
administrative service for which the City Administrator, Mayor and other appointed or elected 
officers are responsible.  Charter § 218.  This includes not giving orders to any employee under 
the jurisdiction of the City Administrator and not taking any part in the appointment or removal 
of city employees and officers.  Id.  Council members who violate section 218, titled “Non-
Interference in Administrative Affairs,” are subject to misdemeanor prosecution and forfeiture 
of office.  Id. 

With regard to the budget, the Charter specifies the roles of the Council and the City 
Administrator: 

Each department, office and agency of the City shall provide in the 
form and at the time directed by the Mayor and City 
Administrator all information required by them to develop a 
budget conforming to modern budget practices and procedures as 
well as specific information which may be prescribed by the 
Council.  Under the direction of the Mayor and Council, the City 
Administrator shall prepare budget recommendations for the next 
succeeding fiscal year which the Mayor shall present to the 
Council, in a form and manner and at a time as the Council may 
prescribe by resolution.  Following public budget hearings, the 
Council shall adopt by resolution a budget of proposed 
expenditures and appropriations necessary therefor for the 
ensuing year, failing which the appropriations for current 
operations of the last fiscal year shall be deemed effective until 
the new budget and appropriation measures are adopted. 

Charter § 801. 

In addition, the Charter authorizes the City Administrator “[t]o control and administer 
the financial affairs of the City” and “[t]o keep the Council at all times fully advised as to the 
financial condition and needs of the City.”  Charter § 504(e) and (j).  

The adopted budget and budget resolutions thus reflect policy decisions and budget 
priorities established by the Council.  See Legal Opn. (Feb. 6, 2003), Att. A at p. [7] (“In short, 
the allocation and prioritization of resources expressed in the budget itself are a powerful 
statement of City policy.”).  As noted in a prior Legal Opinion provided to the Council regarding 
its budgetary authority, “a city’s annual budget necessarily includes certain assumptions 
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regarding revenues and expenditures.  The courts have recognized that the adoption of a city’s 
budget is a legislative function and generally give deference to the judgment of its city council.”  
Legal Opn. (May 20, 2010), Att. A at p. [7], citing Scott v. Common Council of the City of 
San Bernardino, 44 Cal. App. 4th 684, 690 (1996) and County of Butte v. Superior Court, 176 Cal. 
App. 3d 693 (1985).  Cf. Steinberg v. Chiang, 223 Cal. App. 4th 338 (2014) (the state budget bill 
includes an estimate of revenues made as of the date of passage that is within the Legislature’s 
fundamental constitutional authority to make, and provided that estimate exceeds 
appropriations and transfers, the Controller has no authority to determine whether the budget 
bill is in fact balanced). 

The City Administrator’s role is to “control and administer the financial affairs of the 
City” faithfully with those policies, taking into consideration “the financial condition and needs 
of the City.”  Charter § 503(e) and (j).  Line items in the budget generally authorize expenditures 
up to the amount stated; they do not require that the entirety be expended if doing so is not 
prudent given the City’s fiscal condition at the time.  Legal Opn. (May 20, 2010), Att. A at p. [6].  
Provided the City Administrator’s actions are consistent with Council policy priorities as 
expressed through budget resolutions and the Consolidated Fiscal Policy, the City Administrator 
is vested with the discretion to determine how best to administer the City’s finances, while 
keeping the Council apprised. 

This is consistent with case law construing the powers of initiative and referendum, 
which are coextensive with the legislative power.  In that context, the courts often have to 
decide whether something is a legislative act or an administrative function.  “‘The electorate 
has the power to initiate legislative acts, but not administrative ones[.]’”  Sacks v. City of 
Oakland, 190 Cal. App. 4th 1070, 1090 (2010) (quoting City of San Diego v. Dunkl, 
86 Cal. App. 4th 384, 399 (2001)).   

Sacks v. City of Oakland is illustrative here.  A resident challenged the City’s 
implementation of Measure Y, an initiative measure that imposed a special parcel tax and 
parking lot surcharge for ten years to be used exclusively for specified purposes, including to 
“hire and maintain” at least 63 police officers assigned to community policing activities.  
190 Cal. App. 4th at 1076.  The police department’s existing policy was to assign new officers to 
patrol, and veteran officers to community policing, so the City used Measure Y funds to recruit 
and train new officers assigned initially to patrol to backfill positions of veteran officers who 
would be reassigned to community policing.  Id. at 1077-78.  The City was sued for failure to 
comply with the conditions specified in the measure for expenditure of funds because the funds 
collected by the parcel tax were not being used to hire and train community officers, but rather 
to hire new recruits for patrol.  The court of appeal found the measure was silent as to the 
timing and procedures to be followed in implementation, and that the City’s interpretation of 
the measure as allowing it to move veteran officers to those positions and use the funding to 
backfill through new hires was “a reasonable, commonsense result that comports with the 
legislative intent.”  Id. at 1086.  More importantly for these purposes, the court of appeal noted 
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that had the measure not been silent on implementation, it would have been invalid as beyond 
the power of the voters to enact. 

“The electorate has the power to initiate legislative acts, but not 
administrative ones[.] . . .”  [Citation.]  “An enactment that 
interferes with the City’s ability to carry out its day-to-day 
business is not a proper subject of voters power.”  [Citation.]  
“Legislative acts are those that declare a public purpose whereas 
administrative, sometimes called adjudicative or quasi-
adjudicative, acts implement the steps necessary to carry out that 
legislative purpose.”  [Citation.]  “When implementing a plan 
adopted by a superior power, a city acts in an administrative 
capacity.”  [Citation.]  Here, while the ordinance properly 
articulated the particular purposes to which the use of Measure Y 
funds were directed, the City correctly retained the authority and 
administrative discretion to implement the legislation. 

Id. at 1090, citations omitted. 

Labor agreements are a form of contract, and in the area of labor relations, as 
elsewhere, the Council’s authority is legislative in character, and extends to setting policy, but 
not to implementing that policy.  This is consistent with the state law provisions governing local 
agency/employee relations, which assign to “[t]he governing body of a public agency, or such 
boards, commissions, administrative officers or other representatives as may be properly 
designated by law or by such governing body” the obligation to “meet and confer in good faith 
regarding wages, hours, and other terms and conditions of employment with representatives of 
such recognized employee organizations . . . and shall consider fully such presentations as are 
made by the employee organization on behalf of its members prior to arriving at a 
determination of policy or course of action.”  Cal. Gov’t Code § 3505 (emphasis added).  State 
law clearly contemplates that the Council’s role in the meet and confer process is that of the 
legislative body operating as a whole, setting policies on wages, hours, and terms and 
conditions.  Otherwise, the negotiations are conducted and the agreement administered by the 
“administrative officer[ ] . . . designated by law,” which here is the City Administrator.   

B. Application to the Proposed Actions of the City Administrator and Council 

In an opinion issued in 2003, the City Attorney was asked whether the City Manager (as 
the City Administrator was then titled) could, without prior authorization from the Council, 
“(1) decline to spend appropriated funds; (2) layoff employees when the Council has budgeted 
funds for their salary/benefits; (3) reduce levels of service at fire stations; and/or (4) close 
certain branch libraries.”  On the basis of the Charter provisions discussed above, the City 
Attorney concluded: 
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In the absence of conflicting municipal policy/legislation, the City 
Manager has the authority to eliminate or reduce a budget deficit 
by refraining from spending appropriated funds, terminating 
employees, reducing levels of service at fire stations and/or 
closing certain branch libraries.  

Legal Opn. (Feb. 6, 2003), Att. A at p. [2].  

The City Attorney subsequently advised the Council that it could, by Resolution, change 
its budget policies to require Council approval in specific areas.  The proposed Resolution 
language read: 

“RESOLVED:  that the policy budget for FY 2003-05 expresses the 
Council’s policy regarding the levels of service and the programs 
that the City will provide during FY 2003-05 and the relative 
funding for such programs/services, departments and agencies; 
and be it  

FURTHER RESOLVED:  that the City Manager must obtain approval 
from the City Council before he/she (1) substantially or materially 
alters the relative agency [fn.] allocations of funding set out in the 
Policy Budget, (2) substantially or materially changes the levels of 
service expressly prioritized and funded by the Policy Budget, 
including but not limited to layoffs and/or freezes that would 
substantially or materially (a) change levels of service or (b) affect 
programs, or (3) eliminates or suspends entirely programs funded 
by the Policy Budget; and be it  

FURTHER RESOLVED:  that, notwithstanding the foregoing, the 
City Manager may exercise his/her discretion so as to reduce 
across-the-board funding levels and/or implement freezes if the 
funding reductions/freezes do not materially or substantially 
change the programs or levels of service established by the Policy 
Budget; provided that he/she advises the City Council of such 
action(s) as soon as reasonably possible; and be it  

FURTHER RESOLVED:  that, subject to the foregoing limitations, 
the City Manager/Mayor may transfer funding within an Agency, 
but may not transfer funds between Agencies.” 

Legal Opn. (June 13, 2003), Att. A at p. 16. 
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Along these same lines, the City Attorney concluded in 2010 that “[w]ith respect to most 
budget items (e.g., salaries, utilities, leases), the budgeted expenditure amount is an 
authorization to spent up to that dollar amount if the liability should become real.”  Id. at p. 6.  
That the Council has budgeted an expenditure amount does not by itself require the City 
Administrator to spend the entire sum, if fiscal conditions suggest doing so would not be 
prudent.  However, in determining whether to withhold funding, the City Administrator is 
constrained by the Council’s budget policies, such as maintaining the relative level of funding 
among agencies and departments established by the policy budget. 

The general principles expressed in these Legal Opinions still hold.  However, there are 
additional specific legislative pronouncements that influence particular actions that may or may 
not be taken by the City Administrator.  

First, the Council’s Consolidated Fiscal Policy, amended most recently in May 2018, 
provides binding policy guidance to the City Administrator on steps he can take to achieve 
budget cuts.  It specifies that: 

Substantial or material alterations to the adopted budget 
including shifting the allocation of funds between departments 
and substantial or material changes to funded service levels, shall 
be made by resolution of the City Council. 

The Finance Department will include departmental expenditure 
projections for the General Purpose Fund in the Second Quarter 
Revenue & Expenditure Report.  In the event that a department is 
projected to overspend in the General Purpose Fund by more 
than one percent (1%), the City Administrator shall bring an 
informational report to the City Council within 60 days following 
acceptance of the Revenue & Expenditure report by the City 
Council.  The report shall list the actions the Administration is 
taking to bring the expenditures into alignment with the budget. 

. . . 

The City Administrator shall have the authority to transfer funds 
between personnel accounts, and between non-personnel 
accounts within a department.  The City Administrator shall have 
the authority to transfer funds allocated to personnel accounts to 
non-personnel accounts within a department provided that 
cumulative transfers within one fiscal year do not exceed 5% of 
the original personnel account allocation of that department.  The 
City Administrator shall have the authority to transfer funds from 



 
Barbara J. Parker, City Attorney 
February 12, 2021 
Page 11 
 

non-personnel accounts to personnel accounts within a 
department.  The City Administrator shall have the authority to 
transfer funds allocated to personnel accounts to non-personnel 
accounts if the transfer is required to meet the conditions of or 
maximize the funding derived from a grant that has been 
approved by the City Council. . . . 

Consolidated Fiscal Policy at p. 5. 

In addition, the Consolidated Fiscal Policy requires that the Council must authorize use 
of funds from the General Purpose Fund Emergency Reserve or the Vital Services Stabilization 
Fund, and once authorized, the City Administrator may allocate the funds.  Id.at p. 7. 

The Council can change the Consolidated Fiscal Policy at any time by ordinance.  Unless 
and until it does so, however, the document is binding law that must be enforced and 
implemented by the City Administrator.  

Another specific legislative priority that must be followed is contained in the most 
recently adopted MOU between the City and the firefighters’ local.  That MOU includes a 
provision allowing the City Administrator to employ brown-outs in certain circumstances. 

4.2.8.  Temporary Suspension of Minimum Staffing 

For any year during which this Section 4.2 Staffing Agreement is in 
effect, if a Severe Financial Event occurs that adversely impacts 
the General Purpose Fund so as to prevent the City from 
budgeting for an maintaining the minimum staffing requirements 
under this Section 4.2, the City Administrator may temporarily 
suspend the requirements of this Section 4.2 temporarily reducing 
the minimum number of fire apparatus regularly and routinely 
staffed and deployed daily (e.g. apparatus closures and/or 
rotating apparatus closures). 

A “Severe Financial Event” shall be defined as when the General 
Purpose Fund revenues in the Adopted Budget are less than the 
current year’s revenues and when layoffs or furloughs are noticed 
to all of the City’s labor unions due to adverse financial 
conditions. 

This exception shall apply only if the City Administrator submits a 
report to the City Council explaining the Severe Financial Event, 
the steps that were taken by the City to avoid the need to 
temporarily suspend the minimum staffing provisions, and the 
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steps that will be taken by the City in the future to restore the 
minimum staffing provisions.  Such actions must be taken for each 
fiscal year in which the City fails to meet the requirements of this 
Section.  Additionally, upon the conclusion of a Severe Financial 
Event or if the definition of Severe Financial Event is no longer 
met, the temporary suspension of minimum staffing shall 
terminate.  

If staffing must be reduced due to a Severe Financial Event, the 
City shall meet with IAFF, Local 55 within thirty days, and every 
thirty days thereafter, after submitting a report to the City Council 
to discuss returning staffing to the levels set forth in Section 4.2. 

Memorandum of Understanding between City of Oakland 
and International Association of Firefighters, Local 55 
(Nov. 1, 2020 through Dec. 31, 2023) at pp. 28-29. 

This MOU is binding legislative policy that must be enforced by the City Administrator.  
However, it also is a binding contract between the City and the labor union.  It cannot be 
unilaterally changed or ignored.  If the Council wants to change this provision to eliminate the 
City Administrator’s authority to employ brown-outs it will have to engage in the meet and 
confer process and, if no agreement is reached, the labor union has the right to insist on 
binding interest arbitration.  Charter §910. 

CONCLUSION 

The Charter vests the Council with authority to establish policies for the City, including 
budgetary policies, through legislative action.  The Council does so by enacting the biennial 
budget, budget resolutions, and related legislation, such as the City of Oakland Consolidated 
Fiscal Policy Ordinance No. 13487 C.M.S. and resolutions approving Memoranda of 
Understanding (“MOUs”) with the City’s labor unions.  Those legislative pronouncements 
cannot be changed unilaterally by the City Administrator.   

The Charter vests the City Administrator with authority to implement budget policy, 
including using his discretion as to where to cut expenditures during times of fiscal restraint, in 
the absence of policy directive to the contrary or budget amendments that re-balance the 
budget.12  The Council cannot change the Charter without a vote of the people.  The Council 

 
12 Part B(4) of the Council’s Consolidated Fiscal Policy requires that amendments to the adopted 
budget maintain a balanced budget:  “From time to time the City Council may present changes 
in policy and consider additional appropriations that were not anticipated in the most recently 
adopted budget.  Amendments by the City Council shall maintain a balanced budget.”  City of 
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thus cannot interfere with the City Administrator’s discretionary decisions on how to achieve 
the fiscal goals of the City.  The City Administrator must keep the Council apprised of actions he 
is taking and of the fiscal condition of the City, and the Council can require the City 
Administrator to report on those matters.  The Council can change the City’s fiscal goals and 
priorities by legislation, such as enactment of a revised balanced budget or binding budget-
related resolutions that set forth the Council’s policies and policy priorities; and if the Council 
does so the City Administrator must enforce those revised priorities.   

The MOUs between the City and its labor unions are approved by the Council and 
constitute legislative policy, as well as binding contracts.  The City Administrator’s Charter 
authority, combined with language in the current Local 55 MOU approved by the Council, 
allows the City Administrator to implement brown-outs at fire stations to avoid overtime pay.  
Those provisions of the MOU can be changed by the Council only through the meet and confer 
process and ultimately interest arbitration pursuant to City Charter section 910 if the City and 
the fire union do not reach agreement.  The Council could adopt a budget resolution 
establishing other priorities for budget cuts that the City Administrator must follow.  In the 
absence of such legislative action, the Council cannot interfere with the City Administrator’s 
decision to implement brown outs as necessary to administer the financial affairs of the City.  
However, the City Administrator also must ensure the security of Oakland residents and deploy 
resources accordingly when public safety demands. 
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CITY OF OAKLAND 

Office of the City Attorney 

Legal Opinion 

TO: President De La Fuente and 
Members of the Oakland City Council 

FROM: John A. Russo 
City Attorney 

DATE: February 6, 2003 

RE: City Manager’s Powers 

_____________________________________________________________________  

I. QUESTIONS

At the City Council’s January 14, 2003 meeting, Councilmember Nadel asked 
whether the City Manager has the power without City Council authorization to: 

(1) decline to spend appropriated funds;
(2) layoff employees when the Council has budgeted funds for their

salary/benefits;
(3) reduce levels of service at fire stations; and/or
(4) close certain branch libraries.

II. CONCLUSION

The City Council is the City’s governing body. The City Council establishes City 
policy by passing legislation, adopting the City’s policy budget, and passing other 
resolutions and motions.  The City Council, however, has no administrative powers and 
is expressly prohibited from interfering in the administrative affairs/service of the City. 

The City Manager is the City’s chief administrative officer.  He has the power and 
duty to execute and enforce all laws, ordinances and policies of the Council and 
administer the affairs of the City.  Notwithstanding this wide discretion,  the City 
Manager must exercise his administrative powers in accord with City policies, legislation 
and applicable law. In performing his duties, the City Manager is obligated to keep the 
Council at all times fully advised as to the financial condition and needs of the City.   
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 In the absence of conflicting municipal policy/legislation, the City Manager has 
the authority to eliminate or reduce a budget deficit by refraining from spending 
appropriated funds, terminating employees, reducing levels of service at fire stations 
and/or closing certain branch libraries.  These actions are within the scope of the City 
Manager’s administrative powers, which include the judgments and quasi-legislative 
policy determinations incidental to executing City policies, administering the budget, and 
managing the City’s financial affairs. 
 

We emphasize that if the City Council has not set a clear, specific policy with 
respect to a particular issue or matter, it can always establish a policy with which  the 
City Manager must comply  in administering the City’s financial and other affairs. 

 
Based on the Charter’s separation of the legislative and administrative powers 

and the Council’s budgetary policies, we conclude: 
 
1. The City Manager and the other City officers responsible for the administrative 

service, have the sole authority to appoint or remove employees under their jurisdiction.    
The City Council cannot direct the City Manager to appoint or remove a particular 
employee.  However, because the City Council holds the “purse strings” and fixes 
compensation ranges of City employees and officers, it has the sole power to fund 
positions, fund programs, cut funding or eliminate funding. (In some instances 
applicable laws require that the City allocate certain funding to specific programs.) 

  
2.    The City Manager can decline to spend appropriated dollars in order to 

address a budget deficit, but his decision must be in accord with the City Council’s 
policies.  He cannot eliminate the budget deficit in a manner that changes or conflicts 
with the Council’s budget priorities/policies unless he obtains City Council authorization. 
The City Council’s budget resolutions authorize the City Manager to expend new 
appropriations for programs and departments. A decision to eliminate the budget deficit 
by imposing across-the-board cuts, would maintain the relative priority and funding 
levels that the Council established.  The City Manager cannot balance the budget by 
transferring funds from one Agency to another Agency.    

 
3.  The City Manager can adjust levels of service in the Fire Department in the 

absence of conflicting policy.  However, the City Council could enact legislation or a 
policy that would require maintenance of full-service fire stations.  On January 14, 2003, 
the City Council approved the City Manager’s proposed spending adjustments for the 
Fire Department.  

 
4.  To balance the budget, the City Manager can reduce, eliminate or alter certain 

programs.  The City Manager’s plan is based on his judgments and quasi-legislative 
policy determinations as to which services should be eliminated or cut; these judgments 
and quasi-legislative policy determinations are intertwined in administrative decision-
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making.  The City Council can establish a clear policy that will determine where and to 
what extent spending adjustments will be made.  

 
     Consequently, as a general rule, the City Manager can close branch libraries 

as part of a plan to eliminate a budget deficit. (He cannot transfer library funding to 
another Agency; nor can the closure violate City Council policy or applicable laws.)  The 
FY 2001-03 budget resolutions merely authorize the City Manager to expend new 
appropriations in accordance with the Policy Budget.  The FY 2001-03 Policy Budget 
sets two specific policies:  a 7.5% General fund Reserve policy and a net zero increase 
in staffing policy.   Regarding library services, the Policy Budget 2-001-03 states that the 
City currently operates 15 branches and announces a “plan” to expand Main Library 
hours.  Neither the budget resolutions, nor the Policy Budget clearly establish a policy 
requiring maintenance of the precise current levels of services, or directing the City 
Manager to return to the City Council for authorization if due to fiscal constraints, he 
decides to close library branches.  City Council may, should it so choose, provide such 
policy direction. 

 
III.   BACKGROUND FACTS 

At its January 14, 2003 meeting, the City Council, after making findings required 
by the Sunshine Ordinance and Brown Act, discussed urgency item #S-8, entitled:  
“Immediate action(s) necessary to address budget deficits/crisis resulting from 
Governor’s January 10, 2003 announcement of proposed revenue reductions to local 
jurisdictions.”  The City Manager detailed his proposals to address the fiscal impacts of 
the Governor’s proposed budget reductions and distributed a four-page written report.  
The City Manager’s report stated in part: 

 
“The “Police and Fire elements of the plan will be enacted immediately.  All other 
elements will be on hold pending the Legislature’s approval of the Governor’s 
state budget proposal by February 1, 2003. . . .  The overall value of the 
proposed spending reductions and revenue enhancements is $20.0 million.”  (A 
copy of the City Manager’s report is attached.) 

 
Vice Mayor Nadel asked this Office whether the City Manager could make the 

cuts he proposed to the Fire and Police Departments and the Library without City 
Council authorization.  We briefly outline the proposed spending adjustments for the 
Police and Fire Departments and the Library below.  

 
Police Department Spending Adjustments 
 
The City Manager’s proposed General Fund spending adjustments for the Police 

Department include reducing overtime by $5.0 million, laying-off 5 police officer 
trainees, funding 18 police officers in the academy through the end of this fiscal year 
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with grant funds instead of general fund dollars, and “miscellaneous reductions”.  The 
proposed reductions total $6,387,000. 

Fire Department Spending Adjustments 

The Fire Department General Fund spending adjustments include periodic 
reductions in levels of service at various fire stations to permit deployment of personnel 
who currently staff those stations to serve at other fire stations during their regular work 
schedules; the purpose of this periodic redeployment plan is to reduce or eliminate the 
overtime the department currently pays to provide minimum staffing at the other 
stations.  Proposed reductions total $2,200,000. 

Library Spending Adjustments 

The City Manager’s proposal also includes a reduction in the level of library 
services, including closure of seven small branch libraries: Temescal, Lakeview, Martin 
Luther King, Melrose, Elmhurst, Brookfield, and West.  Patrons of the closed libraries 
would be served by the remaining branch libraries and the main library.  

After discussion, the Council passed a motion approving the City Manager’s 
proposed spending adjustments for the Police and Fire Departments that were 
scheduled to take effect on Friday, January 17, 2003.  The Council by consensus 
agreed to schedule a budget workshop to discuss the other spending reductions the 
City Manager proposed and to address the City’s budget deficit in light of the 
Governor’s budget proposal.  The workshop is scheduled for February 7, 2003. 

IV. DISCUSSION

A. Mayor-Council Form of Government

The Oakland City Charter (“City Charter”) is the constitution of the City of 
Oakland (“City”).  It was adopted in the municipal election of November 5, 1968 and 
became effective on January 28, 1969.    

The City Charter grants the City the right and power to make and enforce all laws 
and regulations in respect to municipal affairs, subject only to the restrictions and 
limitations provided in the Charter.  The Charter  provides that the City shall take 
advantage of the provisions of Section 6 of Article XI of the Constitution of the State of 
California giving cities Home Rule as to municipal affairs.  (City Charter § 106.) 

The City’s Charter first provided for a city manager form of government when the 
Charter was amended in 1931.  Stohl v. Hostman, 64 Cal.App. 2d 316, 319 (1944). 
Prior to the passage of Measure “X”, the “Strong Mayor” City Charter amendment, the 
City Manager was the City’s chief executive officer and the City Council appointed and 
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removed the City Manager.  The Mayor was a member of the City Council, subject to 
the non-interference clause, which, except for the purposes of inquiry, prohibits the City 
Council and its members from interfering in the administrative service/affairs of the City 
under the purview of the City Manager and other City officers.   

In 1998, Measure “X”, “the Strong Mayor” ballot measure amended the Charter to 
provide for a Mayor-Council form of government.  Now the City Manager is the “chief 
administrative officer of the City”. (City Charter § 500.) The City Manager is appointed 
for an indefinite term and serves under the direction of and “at the pleasure of the 
Mayor.”  (City Charter § 501.) The City Council now consists of eight Councilmembers. 
The Mayor is not a member of the Council, but has a vote on the Council if the 
Councilmembers are evenly divided. (Oakland City Charter §200.) 

Measure “X’” established the Mayor as the head of the executive branch of the 
City, with untrammeled power to control the City Manager’s administrative functions. 
See Brown v. Fair Political Practices Commission, 84 Cal.App.4th 137, 147 (2000).  To 
summarize, the Mayor is the City’s chief executive and elective officer; the City Manager 
is the City’s chief administrative officer.   

B. City Charter Separates Legislative and Administrative
Branches of City Government

Municipal corporations, such as the City of Oakland, are not bound to follow the 
separation of powers principles in the federal or state constitution. McQuillin Mun Corp § 
10.06, p. 313 (3rd Edition).  Executive officials sometimes exercise legislative powers 
and purely executive officials may have the power to set policy by delegation when the 
legislature is silent.  Id.  The strict separation of powers is not constitutionally required 
for local governments.  13 Cal Jur 3d (Rev) Part §101, p. 224.  Therefore, the City 
Charter determines the roles of the City Council, Mayor and City Manager.    

Oakland’s City Charter clearly expresses the voters’ intent to separate the 
municipal corporation’s legislative (residing in the City Council) and administrative 
(residing in the City Manager who serves at the Mayor’s pleasure) powers.  The City 
Charter declares that the City Council shall have no administrative powers and prohibits 
the City Council and its members from interfering with the “administrative affairs/service” 
of the City for which the City Manager, Mayor, and other appointed or elected officers 
are responsible.  (City Charter §§ 207, 218.) 

One of the strongest expressed limitations on the City Council’s powers is the 
non-interference clause. (City Charter section 218.)  The non-interference clause and 
the Charter’s declaration in section 207 that the Council shall have no administrative 
powers underscore that,  while the policy-making/legislative powers of the City 
government rest with the Council,  the administrative/executive, day-to-day control of 
the financial affairs of the City -- as well as the duty to execute and enforce all laws, 
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ordinances and policies of the City and administer the City’s affairs-- rest with the City 
Manager, who receives direction from the Mayor.1     

 
To further highlight the serious nature of this separation of powers:  A violation of 

the non-interference clause is a misdemeanor; a conviction for such violation results in 
immediate forfeiture of office. 
 
 The City Manager has the sole authority to appoint, remove, and/or discipline 
employees and officers under his jurisdiction.  (City Charter § 218 and 503.)  All 
employees of the City are under the jurisdiction of the City Manager except the 
employees of the Mayor and other appointed or elected officers of the City, such as the 
City Attorney, and City Council.  The City Council and its members are prohibited from 
giving orders to any subordinate of the City under the jurisdiction of the City Manager, 
Mayor, or other officers responsible for administrative affairs.   Section 218 provides: 

 
Section 218.  Non-Interference in Administrative Affairs.   
 
Except for the purpose of inquiry, the Council and its members shall deal 
with the administrative service for which the City Manager, Mayor and 
other appointed or elected officers are responsible, solely through the City 
Manager, Mayor or such other officers.  Except for powers particularly 
reserved to the Mayor pursuant to Section 305 of this Charter, neither the 
Council nor any member shall give orders to any subordinate of the City 
under the jurisdiction of the City or such other officers, either publicly or 
privately, nor shall they attempt to coerce or influence the City Manager or 
such other officers, in respect to any contract, purchase of any supplies or 
any other administrative action; nor in any manner direct or request the 
appointment of any person to or his removal from office by the City 
Manager, or any of his subordinates or such other officers, not in any 
manner take part in the appointment or removal of officers or employees 
in the administrative service of the City.  Violation of the provisions of this 
section by a member of the Council shall be a misdemeanor, conviction of 
which shall immediately forfeit the office of the convicted member.  
(Amended by: Stats.  November 1988 and Stats. November 2000.) 
 

 Webster’s Dictionary, Tenth Edition, defines “inquiry” as “examination into facts 
or principles:  research”.  It also defines “inquiry” as “a request for information” and as 
“systematic investigation, often of a matter of public interest”.  City Charter section 218 
allows the City Council to request information from employees of the City Manager, 
Mayor or other City officers such as the City Clerk and City Attorney. 

 

                     
1 Section 218 also recognizes that the Mayor and other City Officers such as the City Auditor 
and City Attorney are responsible for the administration of their offices. 
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C. City Council’s Powers

Section 207 of the Oakland City Charter prescribes the City Council’s powers. 
The City Council is the governing body of the City; it exercises the corporate powers of 
the City and subject to expressed limitations in the Charter, the Council is vested with 
“all powers of legislation in municipal affairs.”  Except as otherwise provided in the City 
Charter, the Council has the power to fix the compensation of all City employees, 
officers and officials.   (City Charter § 207.)   

With respect to the questions addressed by this opinion: the other, and possibly 
the most important, Charter power of the Council is its budgetary authority.  City Charter 
section 801 provides in part:  “Following public budget hearings, the Council shall adopt 
by resolution a budget of proposed expenditures and appropriations necessary 
therefore for the ensuing year, failing which the appropriations for current operations of 
the last fiscal year shall be deemed effective until the new budget and appropriation 
measures are adopted.”  

Here, the Council has established policies and priorities with respect to budgetary 
matters in the City of Oakland FY 2001-03 Adopted Policy Budget (“Policy Budget –
2001-03”) that the Council adopted and amended by resolution.  Appropriation levels for 
programs and activities and the authorized staffing for departments and agencies reflect 
the City Council’s budget policies and priorities.  The budget resolutions and the Policy 
Budget authorize the City Manager to expend “new appropriations for departments and 
activity programs as incorporated in Exhibit A [Policy Budget –2001-03]” and authorize 
funding for a number of positions (FTEs) in each Agency.  (Resolution Nos. 76507, 
77206, 01-37, 02-47, C.M.S.) 

In short, the allocation and prioritization of resources expressed in the budget 
itself are a powerful statement of City policy. 

The budget resolutions also authorize the City Manager to transfer funds within 
an Agency; City Council approval is required to transfer funds from one Agency to 
another or to appropriate additional money.    Nothing in the resolution mandates that 
the City Manager expend the appropriated funds; indeed City Manager arguably would 
not fulfill his duty to “control and administer the financial affairs of the City” and to 
properly and efficiently administer affairs of the City under his jurisdiction, if he spent all 
of the appropriated funds despite his knowledge of a budgetary deficit.  “Appropriation” 
is defined as an authorization by the Council that permits the City to incur obligations. 
(Policy Budget – 2001-03, p. B-11.) An authorization is a maximum not-to-be-exceeded 
amount; it is neither a mandate nor a minimum expenditure.. 

The budget resolution the Council passed, adopting the biennial budget for Fiscal 
Years 2001-2003, provides: 
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“RESOLVED: That the City Manager is authorized to expend in accordance with 
the laws of the State of California and the City of Oakland on behalf of the City 
Council new appropriations for departments and activity programs as 
incorporated in Exhibit A [FY 2002-03 Adopted Policy Budget”], attached hereto; 
and be it 
 
FURTHER RESOLVED:  the City Manager may transfer operating appropriations 
between departments and activity programs during the fiscal year provided that 
such funds remain within the Agency in which the funds were approved by Cit 
Council, except that the amount maintained in the Emergency Contingency 
Account and the Public support contingency Account may be transferred at the 
direction of the City Council only.”  (Resolution No. 76507 C.M.S.)2 

 
 The Policy Budget- 2001-03 establishes a 7.5% General Purpose Fund reserve 
policy and a zero-net increase in staff policy.  (Policy Budget- 2001-03, p. A-4.)  With 
respect to library services, the Policy Budget-2001-03 provides:  
 

“Plans for FY-2001-03 include expanded service hours at the Main Library by 
23%.  The Main Library will open at 10 a.m. Monday-Saturday and will remain 
open four nights per week.” (Policy Budget – 2001-03, p. J-48.) 
 
“Services Provided:  The Branch Division operates 15 branches and a 
bookmobile . . . .” (Policy Budget –2001-03, p. J-50.) 

 
 The budget amendment process for the Policy Budget –2001-03 is clearly set 
forth as follows:   
 

“The budget is a flexible document which provides a comprehensive framework 
of resource allocations for implementation of the City’s goals, priorities and 
program activities. . . . Amendments to the budget may be made throughout the 
two-year period.  Appropriation of new money or transfers between funds and 
Agencies requires formal action through council resolution. Transfers between 
departments within an agency, divisions, accounts or projects may be made at 
the administrative level.”   (Policy Budget-2001-03, p. B-6.) 
 

                     
2 The resolution adopting the budget for the Redevelopment Agency contains similar language 
and authorizes the Agency Administrator to transfer operating appropriations between projects 
and activities during the budget year.  (Resolution No. 01-37 C.M.S.)  The City Council and 
Agency amended the budget resolutions to reflect changes in the second year of the Fiscal 
Years 2001-2003 budgets.  (Resolution Nos. 77206 C.M.S. and 02-47 C.M.S., respectively.) 
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D. Powers of the City Manager

As the City’s chief administrative officer, the City Manager has the power and the 
duty to “control and administer the financial affairs of the City” and “to keep the Council 
at all times fully advised as to the financial condition and needs of the City”.  (City 
Charter § 504.)  The City Charter further provides:  

“City Manager shall be responsible to the Council for the proper and efficient 
administration of all affairs of the City under his jurisdiction and shall, subject to 
the provisions of Article IX of this Charter and except as otherwise provided in 
this Charter, have the power to appoint, assign, reassign, discipline and remove 
all directors or heads of departments and all employees under his jurisdiction.” 
(City Charter § 503.) 

The City Charter does not define administrative services or duties. Webster’s 
Dictionary, Tenth Edition, defines “administrative” as “of or relating to administration or 
an administration: executive”.  “Administration” is defined as “performance of executive 
duties: management. 2:  the act or process of administering. 3:  the execution of public 
affairs as distinguished from policy-making.”   

Black’s Law Dictionary defines “administration” as follows: 

“Management or conduct of an office or employment; the performance of the 
executive duties of an institution, business, or the like.  In public law, the 
administration of government means the practical management and direction of 
the executive department, or of the public machinery or functions, or of the 
operations of the various organ or agencies.  Direction oversight of any office, 
service, or employment.” 

 According to a leading national treatise on municipal corporations, McQuillin’s 
The Law of Municipal Corporations:  

“Municipal corporations ordinarily are vested with legislative and executive 
powers, the latter being sometimes referred to as administrative or ministerial 
powers or duties.  Legislative power, as distinguished from executive power, is 
the authority to make laws, but not to enforce them, or appoint the agents 
charged with the duty of such enforcement.  If it can be shown that the particular 
act could not have been done without a law or ordinance, such act is considered 
as legislative.   

The crucial test for determining what is legislative and what is administrative has 
been said to be whether the ordinance is one making a new law, or one 
executing a law already in existence.  In other words, if the legislative function is 
principally law creation, the executive function is chiefly law enforcement. 
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However, the complexities of modern life often impel legislatures to confer on 
executive and administrative department this authority to make rules and 
regulations in order to enforce and achieve the policy intended.  Thus, the 
making of such rules and regulations by executive and administrative 
departments sometimes become not a matter of mere law enforcement but of 
secondary law creation.  But, so long as the determination of the legislative 
principle remains within the control of the legislative body, the determination of 
the secondary structure that insures and assists the establishment of the 
principle is not legislation.  The idea is that the creative element delegated is 
exclusively limited to arrangements and procedures consistent with the 
substantive principle.” McQuillin Mun Corp § 10.06, pp. 311-312  (3rd Edition). 

Thus, administration is the performance of executive duties, management and the 
execution of public affairs as distinguished from policy-making.  City Charter section 500 
provides that the Mayor shall appoint a City Manager who shall be the chief 
administrative officer of the City.  The City Charter mandates that the City Manager shall 
be a person of demonstrated administrative ability with experience in a responsible, 
important executive capacity and shall be chosen by the Mayor solely on the basis of 
his or her executive and administrative qualifications.  The administrative service for the 
City Manager is defined in section 504 of the Oakland City Charter as duties.  They 
include: 

(a) To execute and enforce all laws and ordinances and policies of the Council
and to administer the affairs of the City.

(b) To attend all meetings of the Council, and its committees, unless excused,
and such meetings of boards and commissions as he chooses or which he is
directed to attend by the Council, and to participate in discussions at such
meetings.

(c) To recommend to the Council such measures and ordinances as he may
deem necessary or expedient and to make such other recommendations to
the Council concerning the affairs of the City as he finds desirable.

(d) To investigate affairs of the City under his supervision, or any franchise or
contract for the proper performance of any obligation running to the City
within his jurisdiction.

(e) To control and administer the financial affairs of the City.  He may appoint a
Director of Finance to act under his direction.

(f) To prepare an annual budget under the direction of the Mayor and Council
for the Mayor's submission to the Council.
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(g) To prepare or cause to be prepared the plans, specifications, and contracts 
for work which the Council may order. 

 
(h) To supervise the purchasing of materials and supplies and to make 

recommendations to the Council in connection with the awarding of public 
contracts and to see that all City contracts under his direction or that of the 
Council are faithfully performed. 

 
(i) To prepare and submit to the Council such reports as it may require. 
 
(j) To keep the Council at all times fully advised as to the financial condition and 

needs of the City. 
 
 E. Legislative versus Administrative Action 

 
The specific questions raised here must be answered based on the interpretation 

of the provisions of the City Charter, which is the duty of the City Attorney in matters of 
first impression.   

 
Cases that examine the limits of the powers of chief executive/administrative 

officers such as the Governor and City Managers of other cities, while not dispositive, 
provide guidance and are consistent with our analysis of the distinction between 
administrative affairs/services and policy-making. 

 
The California Constitution declares that the state government’s powers are 

legislative, executive and judicial.  (Const. Art. 3 § 3.)  The Constitution then establishes 
the separation of powers doctrine, providing that one branch may not exercise the 
powers of the other branches, except as permitted by the Constitution.  Id.   

 
It is well settled that the primary purpose of the separation of powers doctrine in 

the California Constitution, is to prevent combining in a single person or group the basic 
fundamental powers of government.  In re Attorney Discipline System, 19 Cal. 4th  582, 
596 (1998), citing Davis v. Municipal Court, 46 Cal.3d 64, 76 (1988).  However, the 
separation of powers doctrine has not been interpreted as requiring the rigid 
classification of all the incidental activities of government. Id.   

 
Both executive and judicial branches of state government “routinely exercise 

quasi-legislative authority in establishing general policies and promulgating general 
rules for the governing of affairs within their respective spheres.  The exercise of quasi-
legislative authority, even when the policy decision that is made by the executive or 
judicial entity or official is one that could have been made by the legislature, has never 
been considered to violate the separation of powers doctrine.”  In re Attorney Discipline 
System, supra 19 Cal.4th 582, 596.   
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See also, Carmel Valley Fire Protection Dist. v. State, 25 Cal.4th 287, 289 
(2001):  

“The purpose of the doctrine is to prevent one branch of government from 
exercising the complete power constitutionally vested in another; it is not 
intended to prohibit one branch from taking action properly within its sphere that 
has the incidental effect of duplicating a function or procedure delegated to 
another branch. The distinction is between the power to make the law and the 
discretion of the executive/administrative branch as to its execution.”  Id. at 299. 

It is not possible to define in advance and without contextual facts, a precise and 
permanent distinction between the powers of legislative and executive branches.  The 
branches of government are mutually dependent and the acts of one branch may 
significantly affect the other.  Superior Court v. County of Mendocino, 13 Cal.4th 45, 52 
(1996).   

What is clear is that the legislative body makes public policy, enacts laws and 
has the “power of the purse”.  The executive branch cannot disregard legislatively 
prescribed directives, priorities and limitations pertaining to the use of public funds. In re 
Attorney Discipline System, supra 19 Cal.4th 582, 595.  The Council cannot invade the 
administrative service.  See e.g., Hubbard v. City of San Diego, 55 Cal.App.3d 380, 388 
(1976) where the Court of Appeal held that the San Diego City Council could not create 
a department of city government that duplicated or infringed upon the specific powers 
and duties assigned by charter to the City Manager, the city’s chief administrative 
officer, and remove it from the supervision and control of the manager. 

Like the State Legislature, the Council has the entire law-making authority of the 
City.3  What this means is that the City Manager must execute and enforce the laws 
passed by the Council and administer the City’s financial and other affairs in 
accordance with the Council’s public policies. 

In this case, the City Manager must keep the Council apprised of the financial 
status of the City and plans to address the budget deficit.  Plans to address the deficit 
must be consistent with clearly established legislative policies.   Here, Council has 
expressed policy in budget resolutions and the Policy Budget and City Manager cannot 
make cuts in programs in violation of the policy.  At any time, the Council could 
establish a specific policy requiring, for example, that the City Manager obtain Council 
authorization if budget cuts exceed a certain percentage of the budget, or if the 

3 The Council’s law-making authority is subject to constitutional limitations (must involve 
municipal affairs); Mayor participates in legislative process through tie-breaking authority and 
his ability to require reconsideration of ordinances that receive five votes on final passage; the 
people have the power of initiative and referendum. 
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proposed cuts eliminate or substantially alter the services and priorities stated in the 
budget.   

When and if the City Council is silent or if its policy direction is unclear, the City 
Manager has broad authority to manage the City’s affairs in a manner consistent with 
his sound judgment so long as he keeps the Council advised of the financial status 
and plans.  The Council then has both legislative and budgetary power which must be 
respected.  

Very truly yours, 

JOHN A. RUSSO 
City Attorney 

Assigned Attorney: 
Barbara J. Parker 

cc:  Mayor Brown 
       City  Manager Bobb  
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CITY OF OAKLAND 

Office of the City Attorney 

Addendum Clarifying February 6, 2003 Legal Opinion 

TO: President De La Fuente and 
Members of the Oakland City Council 

FROM: John A. Russo 
City Attorney 

DATE: June 13, 2003 

RE: Addendum Clarifying February 6, 2003 Opinion Regarding City Manager’s 
Powers 

I. QUESTIONS

The City Attorney’s Office previously provided a legal opinion to the City Council 
regarding whether, for the purpose of eliminating or reducing a budget deficit, the City Manager 
has the power without City Council authorization  to: 

(1) decline to spend appropriated funds;
(2) layoff employees when the Council has budgeted funds for their

salary/benefits;
(3) reduce levels of service at fire stations; and/or
(4) close certain branch libraries.

This addendum clarifies the February 6, 2003 opinion and provides language that will 
explicitly require that the City Manager obtain City Council authorization prior to taking actions, 
in order to eliminate or reduce a budget deficit, that would change the priorities, relative funding, 
programs and/or levels of service established by the City Council’s Policy Budget.  (A copy of 
the February 6, 2003 opinion is attached.) 

II. BACKGROUND

In this Office’s February 6, 2003 opinion, we advised that the City Manager must 
exercise his administrative powers in accordance with the City Council’s policies, legislation and 
applicable law.  The City Charter clearly and unequivocally requires that the City Manager 
administer the City’s administrative affairs under his purview in accord with City Council 
policy.   
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City Charter section 207 establishes the Council as the City’s governing body.  All 
powers of legislation reside in the Council. The Council adopts the City’s budget and sets the 
compensation for employees, officers and officials. (The City Charter provides exceptions to the 
Council’s compensation-setting authority for certain elected officials and employees.)  The City 
Council, however, has no administrative powers and is expressly prohibited from interfering in 
the administrative affairs/service of the City.  Notwithstanding the prohibition on administrative 
interference by the Council, the City Charter commands that the City Manager keep the Council 
at all times fully advised as to the City’s financial condition and needs.  (City Charter § 504.) 

We also advised that in the absence of conflicting municipal policy/legislation, the City 
Manager has the authority to eliminate or reduce a budget deficit by refraining from spending 
appropriated funds, terminating employees, reducing levels of service at fire stations and/or 
closing certain branch libraries.  These actions are within the scope of the City Manager’s 
administrative powers, which include the judgments and quasi-legislative policy determinations 
incidental to executing City policies, administering the budget, and managing the City’s financial 
affairs.  

Finally, we emphasized that if the City Council had not previously set a clear, specific 
policy with respect to a particular issue or matter, it could at any time establish a policy with 
which  the City Manager must comply  in administering the City’s financial and other affairs. 

III. CONCLUSION

First, we note that the February 6, 2003 legal opinion was presented in the context of a
budget deficit that the City Manager was attempting to eliminate or reduce in accordance with 
his power and duty “to control and administer the financial affairs of the City”.  (City Charter § 
504(e).)  It is only in order to properly and efficiently administer the City’s financial affairs that 
the City Manager would have the authority to propose or implement budget cuts/reductions.   

The City Council’s FY 2001-03 budget resolutions specifically authorize the City 
Manager to transfer funds within an Agency, but prohibit transfer of funding from one Agency to 
another.  The City Manager must obtain approval from the Council before he/she, in order to 
eliminate or reduce a budget deficit, (1) substantially or materially alters the relative agency1 
allocations of funding set out in the Policy Budget, (2) changes the levels of service expressly 
prioritized and funded by the Policy Budget, or (3) suspends or eliminates entirely programs 
funded by the Policy Budget.   

The Policy Budget expresses the Council’s policies and priorities by funding particular 
programs and levels of service.  By adopting the Policy Budget and passing the budget resolution 
the Council established as a matter of policy the programs, services and the relative allocations 
of funding for each department/agency and program.      

1 For the purposes of this opinion, departments that do not fall within an agency are considered to be 
separate agencies. 
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The following language will specifically require that the City Manager obtain Council 

approval if he wishes to change the levels of service or programs funded by the Policy Budget or 
the relative funding of programs/services, departments and agencies:  
 

“RESOLVED: that the policy budget for FY 2003-05 expresses the Council’s policy 
regarding the levels of service and the programs that the City will provide during FY 2003-05 
and the relative funding for such programs/services, departments and agencies; and be it  
 

FURTHER RESOLVED: that the City Manager must obtain approval from the City 
Council before he/she (1) substantially or materially alters the relative agency1 allocations of 
funding set out in the Policy Budget, (2) substantially or materially changes the levels of service 
expressly prioritized and funded by the Policy Budget, including but not limited to layoffs and/or 
freezes that would substantially or materially (a) change levels of service or (b) affect programs, 
or (3) eliminates or suspends entirely  programs funded by the Policy Budget; and be it  
 
 FURTHER RESOLVED:2   
 

FURTHER RESOLVED:  that, notwithstanding the foregoing, the City Manager may 
exercise his/her discretion so as to reduce across-the-board funding levels and/or implement 
freezes if the funding reductions/freezes do not materially or substantially change the programs 
or levels of service established by the Policy Budget; provided that he/she advises the City 
Council of such action(s) as soon as reasonably possible; and be it  
 

FURTHER RESOLVED:  that, subject to the foregoing limitations, the City 
Manager/Mayor may transfer funding within an Agency, but may not transfer funds between 
Agencies.” 
 
 The City Attorney’s Office is available to craft language for the budget resolution that 
will assure that the Council’s policy direction is crystal clear and that the City Manager will be  

                     
 
2 Should Council decide to identify specific priorities or top priorities, this Office will draft appropriate 
language for an additional “Further Resolved” that could be added to the Policy Budget resolution. 
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obliged to obtain City Council approval prior to implementing any budget reductions or other 
actions that would conflict with the Council’s policies. 

Very truly yours, 

JOHN A. RUSSO 
City Attorney 

Attachment:  February 6, 2003 legal opinion 
Attorney Assigned:  Barbara J. Parker 

cc:  Mayor Brown 
      City  Manager Bobb  
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bcc: Russo, Morodomi   
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CITY OF OAKLAND 

OFFICE OF THE CITY ATTORNEY 

MEMORANDUM 

TO: President Rebecca Kaplan and Members of the City Council 

FROM: Barbara J. Parker 
City Attorney 

DATE: July 13, 2020 

RE: Which Actions are Within the Province of the City Council Under the City Charter
Versus the City Administrator or Other City Officers in the Administrative 
Service 

Dear President Kaplan and Members of the City Council: 

Please see the attached public legal opinion which responds to questions regarding 
whether certain actions that may be undertaken in the name of the City constitute “administrative 
action” that is outside the purview of the Council’s authority.   

The opinion addresses the relative powers of the City Council and the City Administrator 
and other City officers in the administrative service (i.e., Mayor, City Auditor, City Attorney and 
department heads designated as city officers by ordinance).  This is a public opinion because this 
issue requires interpretation of the City Charter, regarding the relative powers of the City Council 
and the City Administrator and other city officers in the administrative service.  

Like all public opinions, this opinion will be posted on the City Attorney’s web site at 
www.oaklandcityattorney.org and can be found by clicking on the “Public Legal Opinions” link 
on the home page. 

Very truly yours, 

BARBARA J. PARKER 
City Attorney 

Attachment 

2953375v1 
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MEMORANDUM 
 
 
VIA EMAIL 
 

To: Barbara J. Parker, Oakland City Attorney 

From: Karen Getman 

Date: July 13, 2020 

Re: Which actions are within the province of the City Council under the City Charter 
versus the City Administrator or other officers in the Administrative Service 
(i.e., Mayor, City Attorney, City Auditor, and other department heads designated 
as officers by ordinance)? 

 

 

 
QUESTION PRESENTED 

 
Under the Oakland City Charter, the City Council is “the governing body of the City” and 

is “vested with all powers of legislation in municipal affairs,” but it “shall have no administrative 
powers.”  Charter § 207.  The City Administrator is “the chief administrative officer of the City.”  
Id. § 500.  The Council and its members are prohibited from “attempt[ing] to coerce or influence the City 
Administrator or such other officers, in respect to any contract, purchase of any supplies or any other 
administrative action . . . .”  Id. § 218 (emphasis added). 

 
You have asked whether certain actions that may be undertaken in the name of the City 

constitute “administrative action” that is outside the purview of the Council’s authority.   
 

CONCLUSION 
 

The City Council establishes City policy but that policy is implemented by the City 
Administrator and, with regard to litigation, by the City Attorney.  This means that the Council must 
authorize such things as leases, contracts and franchises,1 but the City Administrator executes the 
Council policy by negotiating the terms and bringing them to the Council for final approval when 

1 Not all contracts require approval from the Council.  For example, the City Attorney has authority 
under the Charter to contract for outside counsel, experts and the like.  Charter § 401(6).  The Council by 
ordinance has delegated authority to the City Administrator to execute professional services contracts in 
an amount up to $250,000.  Mun. Code § 2.04.020.  Such authority must be expressly delegated to 
another official by the charter, ordinance or resolution, however.  
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required.2  The City Attorney represents the City in all litigation, and in that capacity negotiates 
settlement or dismissal, subject to Council approval.3    
 

ANALYSIS 
 

The Oakland City Charter is the constitution of the City of Oakland, adopted by the 
voters pursuant to article XI, section 3 of the California Constitution.  Intending to take full advantage of 
the home rule provisions of the state Constitution, the Charter grants the City the right and power to 
make and enforce all laws and regulations in respect to municipal affairs, subject only to restrictions and 
limitations provided for in the Charter.  Charter § 106; see Cal. Const. art. XI, § 5(a).4 

 
Municipal corporations such as the City are not bound to follow strict separation of 

powers principles,5 and thus the Charter determines how power is divided among City officials.  “Where 
the words of the charter are clear, we may not add to or alter them to accomplish a purpose that does 
not appear on the face of the charter or from its legislative history.”  Domar Elec., Inc. v. City of L.A., 
9 Cal. 4th 161, 172 (1994) (citations omitted).  The Charter makes the City Council “the governing body 
of the City” and vests it “with all powers of legislation in municipal affairs adequate to provide a 
complete system of local government . . . .”  Charter § 207.  Under the Charter, legislation is required for 
adopting or amending administrative code provisions; establishing, altering or abolishing City agencies, 
departments and offices; providing for fines or penalties; levying taxes; regulating public utility rates; 
authorizing loans; buying, or conveying or leasing for longer than one year, city property; amending or 
repealing an ordinance.  Id. § 219.   

 
These legislative matters require action by the Council as a body.  Charter § 210 (“The 

affirmative vote of five members of the Council shall be required to adopt any ordinance or resolution, 
except as otherwise provided by this Charter or by general law.”).6  The Council may choose to act by 
motion, resolution or ordinance, unless a specific form is required for the specific type of action.  
Charter § 210.  However, no individual Councilmember has authority to legislate on behalf of the Council 
or to otherwise bind the Council.   

2 The City Attorney must approve all contracts as to form and legality prior to execution.  Charter 
§ 401(6). 

3 The Council has delegated to the City Attorney the authority to settle claims up to the amount of 
$25,000.  Resolution No. 86476 C.M.S.  The City Attorney also has independent authority under state 
law to bring certain types of actions in the name of the people.  E.g., Cal. Bus. & Prof. Code § 17535; Cal. 
Penal Code § 11226.  The Council also by ordinance may authorize the City Attorney to bring and/or 
settle actions.  

4 Matters of state-wide concern remain subject to state legislative control.  T-Mobile West LLC v. City 
and County of San Francisco, 6 Cal. 5th 1107, 1116 (2019). 

5 See McQuillin, Municipal Corporations § 10.06 (3rd ed.). 

6 For example, the affirmative vote of at least six Council members is required for an ordinance to take 
effect immediately.  Charter § 216. 
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Moreover, the Council “shall have no administrative powers.”  Charter § 207.  Instead, 
the City Administrator is the “chief administrative officer of the City.”  Id. § 500.  The City Administrator 
serves under the direction of and “at the pleasure of the Mayor.”  Id. § 501.  The City Administrator 
“execute[s] and enforce[s] all laws and ordinances and policies of the Council and [ ] administer[s] the 
affairs of the City.”7  Id. § 504(a).  He makes recommendations to the Council and “investigate[s] affairs 
of the City under his supervision,” including the performance of franchises and contracts.  
Id. § 504(c) & (d).  He “control[s] and administer[s] the financial affairs of the City,” including preparing 
the annual budget, although the Council adopts the City budget by resolution.  Id. §§ 504(e) & (f), 801.  
The City Administrator prepares plans, specifications, and contracts for work ordered by the Council, 
supervises purchases of materials and supplies, makes recommendations to the Council in connection 
with the awarding of public contracts, and ensures that “all City contracts under his direction or that of 
the Council are faithfully performed.”  Id. §§ 504(g) & (h), 807.  The City Administrator represents the 
City in intergovernmental relations and “negotiate[s] contracts for joint governmental actions, subject to 
Council approval.”  Id. § 504(l).  He establishes and maintains financial accounts and controls for the 
City.  Id. §§ 805, 810. 

 
In addition to those distinctions listed above, the Charter provides that the Council 

legislates when it sets by ordinance the conditions and procedures for purchases and contracts, 
including bid requirements.  Charter § 808(a).  However, the actual contracting and purchasing of 
supplies are administrative actions performed by the City Administrator or his designees, as to which the 
Council is forbidden from attempting to coerce or influence the City Administrator.  Id. §§ 218, 807.   

 
Thus the Charter clearly separates the legislative and administrative powers and defines 

what those respective powers are in some areas.  To maintain that separation, the Charter forbids the 
Council and each Council member from interfering with the administrative service for which the City 
Administrator, Mayor and other appointed or elected officers are responsible.  Charter § 218.  In 
addition to not interfering with the City Administrator’s contracting and purchasing authority, this 
includes not giving orders to any employee under the jurisdiction of the City Administrator and not 
taking any part in the appointment or removal of city employees and officers.  Id.  Council members who 
violate section 218, titled “Non-Interference in Administrative Affairs,” are subject to misdemeanor 
prosecution and forfeiture of office.  Id.  

 
  

7 The Mayor is the “chief elective officer of the City, responsible for providing leadership and taking 
issues to the people and marshalling public interest in and support for municipal activity.”  Charter 
§ 305.  The roles of the Mayor and the City Administrator overlap to the extent, for example, that both 
play a role in making recommendations to the Council, administering the City’s finances, preparing and 
presenting the annual budget, and representing the City in intergovernmental relations when directed 
by the Council.  See Brown v. Fair Political Practices Com., 84 Cal. App. 4th 137, 146-47 (2000).  Under 
the Charter, the “crucial distinction” between the Mayor and the City Administrator in that regard is that 
the latter “operate[s] under the mayor’s direction.”  Id. at 149 (emphasis in original).   
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While the Charter is clear that the administrative and legislative functions must remain 
separate, and draws that line of separation explicitly in some areas, it does not answer where the line is 
drawn in every circumstance.  As a leading treatise notes, 

 
The crucial test for determining what is legislative and what is 
administrative has been said to be whether the ordinance is one making 
a new law, or one executing a law already in existence.  In other words, 
if the legislative function is principally law creation, the executive 
function is chiefly law enforcement.  However, the complexities of 
modern life often impel legislatures to confer on executive and 
administrative departments the authority to make rules and regulations 
in order to enforce and achieve the policy intended. . . .  [S]o long as the 
determination of the legislative principle remains within the control of 
the legislative body, the determination of the secondary structure that 
insures and assists the establishment of the principle is not legislation.  

McQuillin, Municipal Corporations § 10.06 (3rd ed.). 

Further insight comes from case law construing the powers of initiative and referendum, 
which are coextensive with the legislative power.  “‘The electorate has the power to initiate legislative 
acts, but not administrative ones[.]’”  Sacks v. City of Oakland, 190 Cal. App. 4th 1070, 1090 (2010) 
(quoting City of San Diego v. Dunkl, 86 Cal. App. 4th 384, 399 (2001)).  In that context, the courts have 
held that “‘[l]egislative acts are those that declare a public purpose whereas administrative, sometimes 
called adjudicative or quasi-adjudicative, acts implement the steps necessary to carry out that legislative 
purpose.’”  Id. at 1090 (quoting Citizens for Planning Responsibly v. County of San Luis Obispo, 
176 Cal. App. 4th 357, 367 (2009)).  Thus “‘[a]n enactment that interferes with the City’s ability to carry 
out its day-to-day business is not a proper subject of voter power.’”  Id. (quoting Dunkl, 86 Cal. App. 
4th at 400).  Administrative acts are those that “carry out [the City’s] day-to-day business.”  See id. 
(interpreting initiative ordinance to articulate the purposes to which bond measure funds were directed, 
but retaining the City’s administrative discretion to implement the legislation). 

 
With these principles in mind, we address four specific scenarios below. 
 
1. Negotiating real property agreements such as ground leases and development 

agreements, sale or purchase agreements:  The Charter provides that the Council has the authority to 
lease or sell real property “in accordance with such uniform procedures as it shall adopt by ordinance[.]”  
Charter § 1001.  Thus the Council must authorize and approve the lease or sale, and procedures 
governing the lease or sale, as a legislative matter.  However, the Charter grants the Council no role in 
implementing the real property transaction.  Thus, as with other legislative acts, the policy is set by the 
Council, but implementation of that policy through the actual negotiation process resides with the City 
Administrator.   

 
2. Negotiating other types of contracts, including franchise agreements and 

information technology agreements:  This question is squarely addressed by the Charter, which assigns 
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the role of setting contract parameters to the Council, but requires the City Administrator to implement 
that policy, including negotiating the actual contract.   

 
Under the Charter, “[t]he Council shall establish by ordinance the conditions and 

procedures for any purchase or contract, including advertising and bidding requirements . . . .”  
Id. § 808(a).  Similarly, the Council has “authority to grant or issue franchises, licenses and permits . . . 
and to provide by ordinance the procedures for the granting or issuing thereof, the taxes, charges, fees 
or other compensation to be paid therefor and the penalties for the violation thereof.”  Id. § 1000.  “The 
issuance of a franchise involves the setting, not the implementation, of public policy; it rests on a 
determination in the first instance as to which private entity is best suited to provide services for the 
public.  Thus, ‘[t]he rule is firmly established that the granting of a franchise by a city or county is a 
legislative act.’”  Lindelli v. Town of San Anselmo, 111 Cal. App. 4th 1099, 1113 (2003).  “It has long been 
established that ‘the award of a contract . . . [is] legislative in character.’”  Joint Council of Interns & 
Residents v. Board of Supervisors, 210 Cal. App. 3d 1202, 1211 (1989) (citations omitted).  

 
However, the implementation of that legislative decision, including negotiating the 

specific terms of the contract or franchise, rests with the City Administrator.  He (or his designee) “shall 
purchase or contract for equipment, materials, supplies and public works required by the City in the 
manner prescribed by ordinance . . . .”  Charter § 807; see also Dunkl, 86 Cal. App. 4th at 390 
(determination of contract compliance is an administrative act); id. at 402 (invalidating initiative 
measure that intruded upon contract compliance decisions vested in city administration).  

 
3. Negotiating labor agreements:  Labor agreements are a form of contract, and 

the general rules stated above regarding contracts apply here with particular force, including but not 
limited to the City Administrator, or other officers in the administrative service, being responsible for 
actual negotiation of the agreements and conducting the meet and confer process.  The Charter assigns 
to the City Administrator the task of administering the City’s entire workforce, except the employees of 
the Mayor and other appointed or elected officers of the City.   

 
The City Administrator shall be responsible to the Council for the proper 
and efficient administration of all affairs of the City under his 
jurisdiction, and shall, subject to the provisions of Article IX of this 
Charter and except as otherwise provided in this Charter, have the 
power to appoint, assign, reassign, discipline and remove all directors or 
heads of departments and all employees under his jurisdiction.  He may 
delegate to directors or other department heads responsible to him/her 
the authority to appoint, discipline and remove subordinate employees, 
subject to the provisions of Article IX of this Charter. 

Charter § 503. 
 
Section 900 of the Charter sets forth the personnel policy of the City, which is to 

establish “a comprehensive personnel system based on merit . . . .”  Consistent with this policy, 
section 902 confirms that all “offices and employments in the City government” are part of the 
competitive civil service except those exempt positions specifically enumerated in the Charter.  The 
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provisions of Article IX are enforced by the Civil Service Board, which is “responsible for the general 
supervision of the personnel system, without impairment of the responsibility and duty of the City 
Administrator, department heads and other supervisory personnel to exercise the administrative 
discretion vested in them by this Charter, or by ordinance.”  Charter § 901.  We construe this to mean, 
for example, that the Civil Service Board has no authority to override the administrative authority of the 
City Administrator over the departments and agencies created by the City Council.  See Charter § 600. 

 
Thus in the area of labor relations, as elsewhere, the Council’s authority is legislative in 

character, and extends to setting policy, but not to implementing that policy.  This is consistent with the 
state law provisions governing local agency/employee relations, which assign to “[t]he governing body 
of a public agency, or such boards, commissions, administrative officers or other representatives as may 
be properly designated by law or by such governing body” the obligation to “meet and confer in good 
faith regarding wages, hours, and other terms and conditions of employment with representatives of 
such recognized employee organizations . . . and shall consider fully such presentations as are made by 
the employee organization on behalf of its members prior to arriving at a determination of policy or 
course of action.”  Cal. Gov’t Code § 3505 (emphasis added).  State law clearly contemplates that the 
Council’s role in the meet and confer process is that of the legislative body operating as a whole, setting 
policies on wages, hours, and terms and conditions.  Otherwise, the negotiations are conducted by 
“administrative officers . . . designated by law,” which here is the City Administrator or his designee.   

 
4. Negotiating settlement of litigation.  This involves analysis of the roles of the 

Council and the City Attorney when the City is a party to litigation.  Under the Charter, the City Attorney 
is the sole attorney for the City, which acts through the Council.  Charter §§ 207, 401(6).  The Charter 
mandates that she act as counsel on behalf of the City or any of its officers, boards, commissions, or 
other agencies in litigation involving any of them in their official capacity.  Id. § 401(6).  She must receive 
Council authorization to settle or dismiss any litigation brought for or against the City.  Id.; but see 
exceptions in n.3 supra.  By implication, and because negotiation is an administrative function, this 
means the City Attorney conducts settlement negotiations, subject to the direction and approval of the 
Council.  The Council has no authority under the Charter to direct someone other than the City Attorney 
(or those acting under her direction or control) to represent the City in litigation or in settlement 
discussions.  See Dadmun v. City of San Diego, 9 Cal. App. 549, 551 (1908) (voiding city council’s 
appointment of a special prosecutor to act in lieu of the city attorney; “the city council cannot relieve a 
charter officer of the city from the duties devolving upon him by the charter and designate another to 
perform such duties.”).  
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