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OAKLAND AGENDA REPORT CITY OF OAKLAND 1818 JUN 30 AM 11:58 

TO: Sabrina B. Landreth 
City Administrator 

FROM: Mark Sawicki 
Director, EWD 

SUBJECT: Amending City Charter to Increase the DATE: June 20, 2016 
Maximum Lease Term to 99 Years 

City Administrator Approval Date: 

RECOMMENDATION 

Staff Recommends That The City Council Adopt A Resolution On The City Council's Own 
Motion Submitting To The Voters At The November 8, 2016 Statewide General Election A 
Proposed Amendment To The City Charter To Increase The Maximum Lease Term of 
City-Owned Real Property From 66 Years To 99 Years, And Directing The City Clerk To 
Take Any And All Actions Necessary Under Law To Prepare For And Conduct The 
Election, As Such Charter Amendment Is Not A Project Under The California 
Environmental Quality Act ("CEQA"), Including Without Limitation CEQA 
Guidelines Sections 15061(B)(3) and 15378. 

EXECUTIVE SUMMARY 

The charter amendment proposed for voter approval at the November 2016 General Election 
would amend Article X, Section 1001. Leases, Sales of the Charter of the City of Oakland 
("City Charter") to increase the maximum lease term of City-owned real property from 66 years 
to 99 years. The amendment will make it more feasible to develop and finance projects with 
long-term ground leases rather than an outright sale of property and make it easier to comply 
with Resolution No. 85324 C.M.S., the City's 2014 policy to lease rather than sell City-owned 
property. 

BACKGROUND I LEGISLATIVE HISTORY 

The City Charter has been amended several times with regard to the authority for the term of 
leases. The 1931 City Charter amendment limited a lease term to 25 years. The 1953 City 
Charter amendment limited a lease term to 50 years. The 1969 City Charter amendment 
authorized the current 66 year lease term. 

Following the 1969 City Charter amendment, the City adopted Ordinance No. 7952 C.M.S., on 
March 18, 1969, which formulated and established procedures for the sale and lease of City-
owned real property. Currently the City Charter, Article X, Section 1001. Leases, Sales, limits 
the City's authority to lease property for a term of 66 years or less. 
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The City Council adopted Resolution No. 85324 C.M.S., on December 9, 2014, which 
establishes a general policy to lease rather than sell City-owned property. However, for a 
number of development projects, primarily affordable housing projects, staff has found that a 
lease term of 66 years significantly impacts feasibility. Several developers have indicated they 
might consider Lease Disposition and Development Agreements ("LDDAs") if the City could 
offer a longer lease term, such as 99 years, but allege it is difficult to finance projects with a 
long-term ground lease of 66 years. Since the City is limited to 66 years by the City Charter, 
some of these projects have instead been approved as sales despite the policy to lease rather 
than sell City property. These affordable housing projects include Fruitvale Transit Village 
Phase IIA. 

This City Charter amendment, requiring voter approval, is expected to make it easier to use long 
term leases for development projects rather than sales of land. While it has been City policy to 
lease rather than sell land, the City has found it difficult to convince developers to lease land for 
66 or less years when the project improvements will last 100 or more years. Even when there is 
a lease, such as projects with a below market land price, developers often require/request that 
the lease include an option to purchase the site at a future time. 

ANALYSIS AND POLICY ALTERNATIVES 

Following is the proposed amendment redlined to the existing City Charter section: 

Article X, Section 1001. Leases, Sales The Council shall have authority to lease or sell real 
and personal property owned or controlled by the City in accordance with such uniform 
procedure as it shall adopt by ordinance, provided, however, that no lease of real property shall 
be for a term in excess of sixty six ninetv-nine years. 

If the City Council approves a resolution to place a charter amendment on the November 8, 
2016 General Election, the City Clerk will coordinate and process the necessary materials to be 
submitted to the Alameda County Registrar of Voters and Board of Supervisors. 

The alternative to longer term leases is of course the sale of the property instead, but it is the 
policy of the City to lease whenever feasible. The East Bay Housing Organization and many of 
its members which are non-profit developers have highlighted that affordable housing 
developed with Low Income Housing Tax Credits, the largest source of funding for these 
projects, requires longer term leases to refinance deferred debt. A letter dated November 13, 
2015 from East Bay Asian Local Development Corporation's attorney, Gubb and Barshay LLP, 
regarding Fruitvale Village Phase 2 proposed at least 90 year leases and provided a clear 
explanation of why it is required, See Attachment A. 
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FISCAL IMPACT 

This proposed City Charter amendment will be included with all of the City's other November 
2016 election ballot measures and the cost will not be known until after the election. Based on 
the 2014 election, when there were five City of Oakland measures, the average cost for a 
measure was $139,000. The cost of including this Charter amendment on the ballot with the 
City's other election ballot measures is approximately $100,000 to $200,000. The cost would 
include eight language translations, binding, printing, and any other extended language based 
needs as determined by the Alameda County Registrar of Voters. The maximum one-time cost 
to process this amendment is $200,000. Overall election funding will be included in the FY 
2016-17 proposed Midcycle Budget amendments in The General Purpose Fund (1010), City 
Clerk Organization (03121), Election Funding Project (A343410). 

The long term fiscal impact is hard to quantify. There is likely to be short term land sale revenue 
reduction and long term rental income increases. In addition the City may still chose to sell 
rather than lease if there are other City benefits, such as transient occupancy tax, or if the 
project is not feasible without a land sale, such as a residential condominium project. 

PUBLIC OUTREACH / INTEREST 

There have been a number of City processes looking at public lands policy, such as the public 
lands working group of the Oakland Housing Cabinet. The Community and Economic 
Development Committee held a special meeting to discuss public lands policy issues including 
this proposed amendment, on May 31, 2016. The issue of long term lease versus sale of land 
was discussed in this and other forums. In addition, the issues have been discussed during 
approval of Exclusive Negotiating Agreements ("ENAs") and L/DDAs that have come to the City 
Council since the policy to lease rather than sell City property was approved in December 2014. 
There have been pro and con arguments for applying this policy and its implications on 
negotiating a feasible transaction, but it is the limit to the 66 years or less lease term that ends 
up being a sticking point. Even when it has been agreed that below market transfers of land 
should be leased rather than sold, such as for affordable housing projects, it has been difficult to 
structure transactions with leases of 66 years or less. 

COORDINATION 

This report and legislation have been coordinated with the Public Lands Working Group of the 
Oakland Housing Cabinet as well as staff from the City Attorney's Office, Clerk's Office and the 
Controller's Bureau. The proposed City Charter amendment has also been discussed with East 
Bay Housing Organization and many of its member non-profit developers. All of these groups 
support increasing the City's authority to enter into leases from 66 to 99 years. 
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SUSTAINABLE OPPORTUNITIES 

Economic: The Charter amendment will allow the City to promote economic development goals 
today, while preserving the City's ability to benefit from future economic development projects. 
The amendment will increase the options for development projects on leased land where the 
City as landlord can influence operation and changes in uses over the long term. 

Environmental: The City will expand options to promote new development that will be required 
to meet the current high standards for sustainable development including the City's Green 
Building Ordinance for Private Development Projects. Most of the City development sites are 
appropriate higher density transit oriented development near Bay Area Rapid Transit (BART) 
Stations or along major Alameda-Contra Costa Transit District bus lines on commercial 
corridors. 

Social Equity: This amendment is especially appropriate for subsidized projects such as 
affordable housing where it will expand the City's options for preserving long term affordable 
restrictions for housing built on City land. 

CEQA 

This action of amending a general policy about the term of ground leases does not have any 
potential environmental effects and is exempt from CEQA;under Sections 15061(b)(3)(general 
rule, which exempts activities that can be seen with certainty to have no possibility for causing a 
significant effect on the environment), and 15378(b)(5)(administrative activities of government 
that will not result in direct or indirect physical changes in the environment). 
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ACTION REQUESTED OF THE CITY COUNCIL 

Staff Recommends That The City Council Adopt A Resolution On The City Council's Own 
Motion Submitting To The Voters At The November 8, 2016 Statewide General Election A 
Proposed Amendment To The City Charter To Increase The Maximum Lease Term of City-
Owned Real Property From 66 Years To 99 Years, And Directing The City Clerk To Take Any 
And All Actions Necessary Under Law To Prepare For And Conduct The Election, As Such 
Charter Amendment Is Not A Project Under The California Environmental Quality Act 
("CEQA"), Including Without Limitation CEQA Guidelines Sections 15061(B)(3) and 
15378. 

For questions regarding this report, please contact Patrick Lane, Acting Manager of Project 
Implementation at (510) 238-7362. 

Attachment A 
Gubb and Barshay LLP letter dated November 13, 2015, regarding Fruitvale Village Phase 2 

Respectfully submitted, 

Mcll l\ OdVVIOM 

Director, Economic And Workforce 
Development Department 

Prepared by: 
Patrick Lane, Acting Manager 
Project Implementation 
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Attachment A 

50514lh Street, Suite 1050 
Oakland, California 94612 

Law Offices of 
GUBB & B ARSHAY LLP 

November 1.3,2015 

Telephone: (415) 781-6600 
Facsimile: (415) 781-6967 

sbarshay@gubbandbarshay.com 

East Bay Asian Local Development Corporation 
1825 San Pablo Avenue, Suite 200 
Oakland, CA 94612-1517 

Re: Fruitvale Village Phase 2 

Ladies and Gentlemen:, 

A substantial part of the financing needed to construct the Project will be equity 
contributed by a tax credit investor. The amount the investor will contribute to the Partnership 
will depend, in large part, on the amounts of tax credits expected to be allocated to the investor. 

For debt to be included when determining the amount of tax credits for which a Project is 
eligible, a loan used to finance the Project must be treated as true debt for federal income tax 
purposes. Among other things, the owner must be able to show the loan has a reasonable 
possibility of repaying the loan at the end of its term. This can be particularly difficult to show 
on projects that have soft debt that continues to accrue interest throughout the loan term. 

The investor will run a residual value analysis to compare the projected value of the 
project in year 55 with the expected accrued debt in year 55. For tax purposes, the investor 
assumes that the owner would obtain a new loan to refinance the year 55 debt. The size of the 
loan that the owner is able to get in year 55 needs to equal or exceed the expected value of the 
project in year 55. To determine the size of that new loan, the analysis takes into account the 
termination of the tax credit provisions in year 55 and other reasonable assumptions about the 
owner's ability to refinance the year 55 debt. Many investors want to assume the owner will be 
able to get a new 30-year loan to refinance the accrued debt. 

When the project is owned in fee simple, the owner's new loan can be as long as 
necessary to make the residual analysis work. But the analysis is different with a ground lease-
once the ground lease terminates, the lender's collateral disappears. No lender would make a 
30-year loan on a 10-year lease. 

For many projects, particularly those that serve special needs and have lower cash flow, 
you may need a large number of years to pay off the owner's year 55 loan. We have seen 
investors require 90-year leases. A determination of the exact term that will be required cannot 
be made accurately until we have more final numbers and have identified a tax credit investor in 
the Project. 

432/036 Lease Ltr_Fruitvale Village Phase 2 
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If the residual analysis does not allow the classification of the soft loans as true debt, the 
attorney for the tax credit investor will be unable to write a tax opinion approving the 
investment. Based on my experience with ground lease projects, 1 think it is quite unlikely the 
Project would be able find a tax credit investor to invest in the Project if it has only a 66-year 
lease. 

Very truly you: 

SCOTT R. BARSHAY 

2. 
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OAKLAND CITY COUNCIL 

RESOLUTION NO. C.M.S. 

A RESOLUTION ON THE CITY COUNCIL'S OWN MOTION 
SUBMITTING TO THE VOTERS AT THE NOVEMBER 8, 2016 
STATEWIDE GENERAL ELECTION A PROPOSED 
AMENDMENT TO THE CITY CHARTER TO INCREASE THE 
MAXIMUM LEASE TERM OF CITY-OWNED REAL PROPERTY 
FROM 66 YEARS TO 99 YEARS, AND DIRECTING THE CITY 
CLERK TO TAKE ANY AND ALL ACTIONS NECESSARY 
UNDER LAW TO PREPARE FOR AND CONDUCT THE 
ELECTION, AS SUCH CHARTER AMENDMENT IS NOT A 
PROJECT UNDER THE CALIFORNIA ENVIRONMENTAL 
QUALITY ACT ("CEQA"), INCLUDING WITHOUT LIMITATION 
CEQA GUIDELINES SECTIONS 15061(B)(3) AND 15378 

WHEREAS, the Charter of the City of Oakland provides the City Council 
with the authority to lease City-owned real property for a maximum term of sixty-six 
years; and 

WHEREAS, on December 9, 2014, the City Council adopted Resolution No. 
85324 C.M.S., which establishes the general policy of the City to lease rather than 
sell City-owned property; and 

WHEREAS, the City adopted said Resolution as the City Council 
determined that it is in the best interest of the City to retain as much City-owned 
real property as feasible for the benefit of the public now and in the future; and 

WHEREAS, developers of affordable housing projects on City-owned real 
property maintain it is difficult to finance projects on property with leases of sixty-
six years or less; and 

WHEREAS, the City Council desires to increase the Council's authority to 
lease City-owned real property from a maximum of sixty-six years to ninety-nine 
years; 
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WHEREAS, the requirements of the California Environmental Quality Act 
("CEQA") and the CEQA Guidelines as prescribed by the Secretary of Resources 
have been satisfied; now therefore be it 

RESOLVED: That the City Council hereby authorizes and directs the City 
Clerk, at least 88 days prior to the next general municipal election date on 
November 8, 2016, to file with the Alameda County Board of Supervisors and the 
Registrar of Voters certified copies of this resolution; and be it 

FURTHER RESOLVED: That the City Charter hereby is amended, to add, 
delete, or modify sections as set forth below (sections number and titles are 
indicated in capitalized bold type; additions are indicated by underscoring, 
deletions are indicated by strike-through type; portion of the provisions not cited 
or not shown in underscoring or strike-through type are not changed); and be it 

FURTHER RESOLVED: That the proposed Charter Amendment text shall 
be as follows: 

SECTION 1001. LEASES, SALES 

The Council shall have authority to lease or sell real and personal property 
owned or controlled by the City in accordance with such uniform procedure as it 
shall adopt by ordinance, provided, however, that no lease of real property shall 
be for a term in excess of sixty-six ninety-nine years. 

FURTHER RESOLVED: That in accordance with the Elections Code and 
Chapter 3.08 of the Oakland Municipal Code, the City Clerk shall fix and 
determine a date for submission of arguments for or against said proposed 
Charter amendment, and said date shall be posted by Office of the City Clerk; 
and be it 

FURTHER RESOLVED: That in accordance with the Elections Code and 
Chapter 3.08 of the Oakland Municipal Code, the City Clerk shall provide for 
notice and publication as to said proposed Charter amendment in the manner 
provided for by law; and be it 

FURTHER RESOLVED: That each ballot used at said municipal election 
shall have printed therein, in addition to any other matter required by law the 
following: 

PROPOSED CHARTER AMENDMENT 
MEASURE 
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Measure To Amend the Oakland City Charter To Increase the 
Maximum Lease Term of City-Owned Real Property From Sixty-Six Years To 
Ninety-Nine Years 

Measure . Shall the Charter of the Citv of Oakland be 
amended to Increase the Maximum Lease Term of City-
Owned Real Property From Sixty-Six Years To Ninety-Nine 
Years? 

Yes 

No 

and be it 

FURTHER RESOLVED: That the City Clerk and City Administrator hereby 
are authorized and directed to take any and all actions necessary under law to 
prepare for and conduct the next municipal election and appropriate all monies 
necessary for the City Administrator and City Clerk to prepare for and conduct 
the next municipal election, consistent with law; and be it 

FURTHER RESOLVED: That the City Council declares the intent, upon 
the effective date of the above Charter Amendment, to amend Section 1001 of 
the Oakland City Charter to be consistent with the Charter Amendment: and be it 

FURTHER RESOLVED: That the City finds and determines, after 
independent review and consideration, that this action complies with CEQA 
because the Charter Amendment is exempt from CEQA pursuant to Section 
15061(b)(3) and Section 15378 of the CEQA Guidelines; and be it 

FURTHER RESOLVED: That the City Administrator or designee shall cause to be 
filed with the County of Alameda a Notice of Determination and/or Exemption for 
this action. 
IN COUNCIL, OAKLAND, CALIFORNIA 2016 

PASSED BY THE FOLLOWING VOTE: 

AYES- BROOKS, CAMPBELL WASHINGTON, GALLO, GUILLEN, KALB, KAPLAN, REID and 
PRESIDENT GIBSON MCELHANEY 

NOES-

ABSENT-

ABSTENTION-
ATTEST: 

LaTonda Simmons 
City Clerk and Clerk of the Council 
of the City of Oakland, California 
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