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RECOMMENDATION 

Staff recommends that the City Council conduct a Public Hearing and upon conclusion adopt: 

A Resolution Denying Appeal #Al3-233 And Upholding The Decision Of The City 
Planning Commission To Approve Regular Design Review To Attach A 
Telecommunications Facility To A New Replacement Utility Pole Located In The Public 
Right-Of-Way At The Intersection Of Elderberry Drive And Girvin Drive 

Alternatively, should the Council wish to approve the Appeal and deny the Regular Design 
Review application, the City Council may, upon conclusion of a· public hearing, adopt:· 

A Resolution Upholding The Appeal Of Manuel Perez And Dr. Christy Hiebert (Appeal 
#Al3-233), Thereby Reversing The Decision of the City Planning Commission And 
Denying Regular Design Review To Attach A Telecommunications Facility To A New 
Replacement Utility Pole Located In The Public Right-Of-Way At The Intersection Of 
Elderberry Drive And Girvin Drive 

OUTCOME 

Denial of the appeal would result in upholding the Planning Commission's approval of the 
Regular Design Review to attach a telecommunications facility to a utility pole located in the 
public right-of-way at the intersection of Elderberry Drive and Girvin Drive. The zoning 
entitlements would be effectively approved, and the applicant would be free to go forward with 
other steps necessary to begin implemeniation. 

Alternatively, approval of the appeal would overturn the Planning Commission's decision of July 
31, 2013, and deny the Regular Design Review application for the proposed telecommunications 
facility. The zoning entitlements would effectively be denied. 
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On July 31,2013, the Planning Commission held a public hearing and approved an application 
submitted by Mr. Matthew Yergovich on behalf of New Cingular Wireless PCS, LLC, for AT&T 
Mobility ("AT&T") for Regular Design Review with additional telecommunications findings to 
install two panel antennae (two-feet long and ten inches wide) to a new 47 foot-6 inch 
replacement wooden Joint Pole Authority (JPA) utility pole owned by PG&E, and an associated 
equipment box, one battery backup and meter boxes, all of which will be located within a six 
foot tall by 18 inches wide singular equipment box. On August 12, 2013, the appellants Mr. 
Manuel Perez and Dr. Christy Hiebert filed a timely Appeal (#A13233) of the Planning 
Commission's decision to approve the project. Staff recommends the City Council deny the 
appeal and uphold the Planning Commission's decision to approve the application. However, 
staff has also attached an alternative resolution and findings for denial, which provides the City 
Council with the option of either approving or denying this appeal. 

BACKGROUND 

Local Government ZoningAuthoritv 

In 2009, a State Supreme Court decision provided Oakland with design review discretion over 
telecomrnunicaliohs projects when located in the public right-of-way. Prior to this deeision, 
these types of projects were not subject to zoning permits. Telecommunications projects located 
in the public right-of-way are also distinct from those located on private property, which have 
always been subject to design revie'f as well as a conditional use permit and possible varirn1ces 
in certain situations. 

In addition, the Telecommunications Act of 1996 prohibits any local zoning regulations 
purporting to regulate the placement, construction and modification of personal wireless service 
facilities on the basis, either directly or indirectly, of the environmental effects of radio 
frequency emissions (RF) of such facilities, which otherwise comply with Federal 
Communications Commission (FCC) standards in this regard. This means that local authorities 
may not regulate the siting or construction of personal wireless facilities based on RF standards 
that are more stringent than those promulgated by the FCC. 

Application 

On February 6, 2013, AT&T submitted a Regular Design Review application to the Planning & 
Building Department to construct a telecommunications facility on an existing utility pole 
located in the publie· right-of-way. The proposal was to install a sev.en foot extension with two 
panel antennae (two feet long and ten inches wide) to an existing 43 foot- four inch wooden 
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Joint Pole Authority (JPA) utility pole (with a total pole height of 50 foot- four inches and an 
overall height of 53 feet- three inches to the top of the attached antennas) owned by PG&E and 
located in the City public right-of-way at the intersection of Elderberry Drive and Girvin Drive, 
and to mount an associated equipment box, one battery backup and meter boxes within a six foot 
tall by 18 inches wide singular equipment box attaehed to the· pole at eight feet above ground. 

On May I, 2013, the Planning Commission conducted a duly noticed public hearing and after 
concerns were raised by the appellants, continued the matter to allow the applieant to revise the 
proposal. The applicant subsequently modified the project to install a new 47 foot- six inch high 
replacement wooden Joint Pole Authority (JPA) utility pole (five feet-nine inches shorter from 
the top of the antennas than the origina1 proposal) with the two panel antwmae (two feet long anti 
ten inches wide) placed onto arms located 37 feet high on the pole (16 feet-three inches lower on 
the pole than the original proposal). On July 31,2013, the Planning Commission again 
conducted a public hearing and approved the rnedified proposal by a six-zero vote. 

Application Review and Decision 

The site is a section of public right-of-way at the intersection of Elderberry Drive and Girvin 
Drive containing a 43foot-four inch wooden utility pole. This section of road contains no 
sidewalk. The surrounding area consists of a hillside residential neigliborhood with single
family homes. The utility pole is surrounded by several mature tall trees and adjacent to a City 
of Oakland fire hydrant. 

The modified proposal approved .by the Planning Commission is to install a new 47 foot-six inch 
high replacement wooden Joint Pole Authority (JPA) utility pole with two panel antennae (two 
feet long and ten inches wide) mounted onto arms located 37 feet high and to mount an 
associated equipment box, one battery backup and meter boxes within a six foot tall by 18 inch 
wide singular equipment box attached to the pole at eight feet above ground to enhance wireless 
telecommunications services (i.e., cellular telephone and wireless data). The pole mounted 
equipment cabinet would be contained in a singular shroud .. Both the equipment eabinet and 
antennas.would be painted matte (non-reflective) brown to match the color and finish of the 
wooden pole. 

As described in more detail in the July 31,2013 staff report, staff considered the proposal and 
site surroUndings, including its proposed right of way location, and recommended Planning 
Commission approval of the modifiod project application based on the following information: 
(1) the proposal meets all the required findings under Planning Code Section 17.136.050(8) 
(Non-Residential Design Review criteria); (2) the proposal meets all additional required findings 
under Planning Code Section 17.128.070(8) (telecommunication facilities (Macro) Design 
Review criteria); (3) the applicant submitted a Site Design Alternatives Analysis (see July 31, 
2013 Staff Report, Attachment G); and, ( 4) the applicant submitted a satisfactory RF Emissions 
Report (see July 31, 2013 Staff Report, Attachment B). Staff visited the site (the intersection of 
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Elderberry Drive and Girvin Drive) and utilized internet aerial images, and did not discern a 
view issue, given the elevation of homes uphill from the pole. 

The City publicly noticed the project for 17 days for the Planning Commission hearing of July 
31,2013. On July 30,2013, the City received a letter dated Ju:ly 29,2013 from appellant Mr. 
Perez and a separate letter dated July 29, 2013 from appellant Dr. Hiebert. Appellants Mr. Perez 
and Dr. Hiebert both reside at 6239 Elderberry Drive. The City also received correspondence 
opposing the proposed project before it was modified (i.e., a letter dated Aprill5, 2013 from Dr. 
Hiebert and an undated letter from Christopher Fuller, Ph.D. and Cara Counter-Fuller, who 
reside at 6240 Elderberry Drive, received April29, 2013), which were part of the record before 
the Planning Commission at its May l, 2013 hearing on this matt~r. All four letters opposed the 
project and requested that the Planning Commission deny the application. Staff distributed the 
letters from Mr. Perez and Dr. Hiebert to the Planning Commission at the July 31, 2013 Planning 
Commission meeting. After reviewing the entire administrative record, ioeluding receiving and 
considering all oral and written testimony, the Planning Commission approved (by a vote of six 
to zero) the requested planning permit for the Project. 

On August 12, 2013, the appellants filed an appeal (Attachment A). The bases of the appeal 
were: (I) Oakland Municipal Code Section 12.36-Protected Tree Ordinance (Oak Tree); (2) 
Health related concems from radiation and electromagnetic field, i.e. cancer end other 
neurodegenerative diseases; (3) Obstruction of views-visual impact negatively effected; (4) 
Property boundary dispute regarding claimed public right of way; (5) Aesthetic concerns; (6) 
Reduced property value; (7) Not exempt from environmental review-under CEQA; (8) Lack of 
notice as to proposed CEQA exemptions; (9) Public Nuisance-noise related concems fans 
(cooling equipment); (10) Fire danger-close proximity to wooded environs;(!!) Traffic safety 
concerns-dangerous location- near a blind sloped corner; (12) Alternative site analysis 
inaccurate; (13) OPC 17.128.070 (B) and OPC 17.136.050 (B); and, (14) OPC 17.136.090. 

ANALYSIS 

The Plannihg Code indicates that for an appeal of a Planning Commission decision on a Regular 
Design Review: 

The appeal shall state specifically wherein it is claimed there was an error or abuse of discretion 
by the Commission or wherein its decision is not supported by the evidenee in the record. (OMC 
Sec. 17.132.070(A).) 

In considering the appeal, the Council shall determine whether the proposal conforms to 
the applicable design review criteria, and may approve or disapprove the proposal or 
require such changes therein or impose such reasonable conditions of approval as are in 
its judgment neeessary to ensure conformity to said criteria. (OMC Sec. 17.136.090.) 
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Below are the primary issues presented by the Appellants in their Appeal and staffs 
response to each issue (shown in italicized text). 

Appellants' Issue #1 

Oakland Municipal Code Section 12.36-Protected Tree Ordinance (Oak Tree) 

The appellants state that the appeal is based on "Oakland Municipal Code Section 12.36-
Protected Tree Ordinance (Oak Tree); but make no statements supporting this basis for appeal. 
The appellants attaehed the following documents in support oftheir claim: OMC Chapter 12.36, 
the City of Oakland Protected Trees Ordinance, a United States Department of Agriculture 
Natural Resources Conservation Service Plant Guide for Coast Live Oak and the letter dated July 
29, 2013 from Mr. Perez, which was previously submitted to and considered by the City. 

Mr. Perez' July 29, 2013 letter provides: "There are multiple Coastal Live Oak Trees in the 
immediate vicinity of the proposed >location of the new polo:, several of which are an the property 
of 6239 Elderberry Dive. Oakland Municipal Code Section 12.36 requires a permit if work 
'might' damage or destroy a protected tree. Any person found violating Oakland's Protected 
Tree Ordinance shall be deemed guilty of an infraction, in addition to being held liable for 
damages. The Oak trees have helped prevent soil erosion of the hillside, thus stabilizing the 
foundation of our home. Additionally, these Oak trees have contributed to the habitat and food 
source for a diversity of animals. If any tree roots or any oth& parts of these protected trees are 
damaged as a result of the new infrastructure put in place (a new pole), we will seek full 
enforcement of the applicable laws." 

Staff Response 

Staff does not agree that replacement of an el(isting utility pole with a new pole in the same 
location might damage or destroy a protected tree. The proposal is to install a new shorter 
replacement pole in the exact same location only 10 inches deeper than the existing pole (the 
existing pole is six feet-eight inches deep and the new pole would be seven feet- six inehes deep) 
for greater strength and to meet present-day building and engineering codes. 

Even if the: applicant were required to obtain a permit (i.e., replacement of an eJCisting utHity pole 
with a new pole might damage or destroy a protected tree), the Standard Conditions of Approval 
require the applicant to comply with "all other applicable Federal, State, regional and/or local 
codes, requirements, regulations and guidelines ... " If this were the case; the applicant would be 
required to submit an application for a Tree Protection Permit prior to the approval of a building 
permit application. At that time, the City of Oakland Tree Division would review the application 
against the criteria and follow the ·procedures in OMC Chapter 12.36 (Protected Trees). 
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Appellants Issue #2 

Health related concerns from radiation and electromagnetic field, i.e cancer and other 
neurodegenerative diseases. 

The appellants state that the appeal is based on "Health related concerns from radiation and 
electromagnetic field, ie cancer and other neurodegenerative diseases," but make no statements 
supporting this basis for appeal. The appellants attached the following documents irr support of 
their claim: an undated article from a Pinole, California newspaper, and the letter dated April 15, 
2013 from Dr. Hiebert. An undated letter from Christopher Fuller, Ph.D. and Cara Counter
Fuller received on April29, 2013, which were both previously submitted to and considered by 
the City. The two letters provided comments on the previous proposal, before it was modified. 

Dr. Hieb•~rt's April 15, 2013 letter provides: "Health Concerns: Radio frequency radiation 
emitted from these towers is potentially carcinogenic, especially to young children. My children, 
as well as others in this populated area may be placed at an elevated risk for the development of 
multiple heath conditions, including cancer as a·1es1jit of this exposure." Dr. and Mrs. Fuller's 
undated letter states, "Radio wave transmission path- The proximity of the antenna and the low 
relative elevation guarantees that radio waves traveling to the tower will also be traveling 
through our home, bedrooms and ourselves .... " 

Staff Response 

As stated in the July 31, 2013 staff report, this area of the law is preempted by Federal 
regulations, and local agencies cannot reject telecommunications applications on the basis of 
emissicns concerns if a satisfactory radio frequency emissions (RF) report was fried pursu'lnt to 
the Planning Code, as was the case here. The Federal Communications Commission (FCC) 
regulates radio frequency emissions; this is not an area local authorities have jurisdiction over. 

Specifically, Section 704 of the Telecommunications Act of 1996 preempts any local zoning 
regulation purporting to regulate the placement, construction and modification of personal 
wireless service facilities on the basis, either directly or indirectly, on the environmental effects 
of radio frequency emissions (RF) of such facilities, which otherwise comply with FCC 
standards in this regard. See, 47 U.S.C. 332(c)(7)(B)(iv) (1996). This means that local 
authorities may not regulate the siting or construction of personal wireless facilities based on RF 
standards that are more stringent than those promulgated by the FCC. 

OMC section 17.128.130 (Radio frequency emissions standards) require that the applicant 
submit the following verifications for all wireless facilities, including requests for modifications 
to existing facilities: 
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a. With the initial application, a RF emissions report, prepared by a licensed professional 
engineer or other expert, indicating that the proposed site will operate within the current 
acceptable thresholds as established by the Federal government or any such agency who may 
be subsequently authorized to establish such standards. 

b. Prior to commencement of construction, a R,F emissions report indicating tlte baseline RF 
emissions condition at the proposed site. 

c. Prior to final building permit sign off, an RF emissions report indicating that the site is 
actually operaling withlit the aooeptable thresholds as·established by the Federal government 
or any such agency who may be subsequently authorized to establish such standards. 

AT&T submitted a satisfactory RF emissions report with lis initial application concluding that 
the project "will comply with the FCC Guidelines limiting public exposure to RF energy." The 
RF emissions report is attached to this report as Attachment B. 

Appellants Issue #3 

Obstruction of views-Visual Impact negatively effected. 

The appellants state that the appeal is based on "Obstruction of views-Visual Impact negatively 
effected" but make no statem(lnts supporting this basis for appeal. The appellants attached the 
following documents in support of their claim: the letter dated July 29, 2013, from Dr. Hiebert 
(which includes 4 photographs), and the undated letter from Dr. and Mrs. Fuller (which includes 
2 photographs). Both letters were previously submlited to and considered by the City. 

Dr. Hiebert's July 29, 2013 letter states: "View from primary living space: Given my property 
has a steep grade, the pole and cell tower box would be directly parallel with my living room 
windows. The pole can also be visualized from all 3 of my decks/outdoor living spaces (picture 
#3). This tower would depreciate the beauty of my hillside view, which we consider to be 'our 
Yosemite'. The fact tllat there would be a telecommunications facility blocking 'part of our view 
will have a negative impact on the future value of our home. Additionally, after consultation 
with real estate professionals, at a minimum, we would be required to disclose the potential for 
health related effects, if we ever chose to sell this property. This disclosure could lead to the 
depreciation of my home value." 

Dr. and Mrs. Fuller's undated letter provides: "This locatiort significantly impacts our view of 
the beautiful valley from all of our windows that face to the south. We spend a lot oftime on our 
deck relaxing, and the proposed antenna would now be the most prominent feature of our view. 
One of the reasoiiS we bought our home: last year was this view, and we are concerned that 
having telecommunications antennas blocking the view will impact the future value of our 
home." 
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Staff visited the site (the intersection of Elderberry Drive and Girvin Drive) and utilized internet 
aerial images, and did not discern a view issue, given the elevation of homes uphill from the 
pole. The new replacemem pole in the same location has an approximate diameter of 12inches 
and would be four feet-two inches taller than the existing pole, thus creating a very minimal 
visual change. From the appellants submitted "picture #3" there appears only a minimal sky view 
blockage when ~ooking upward eansed by the existing pole. The City of Oakland Design Review 
Manual for One and Two Unit Residences, Criterion I Views states: "A project shall make a 
reasonable effort to maintain the most significant views from primary living spaces of existing 
residences on lots in close proximity to the project site. View protection is considered for views 
that are located within view corridors, subject to view protection limitations." Criterion one goes 
on to define significant views as "distant views of the following scenic sites in order of priority. 
(I) Golden Gate Bridge, Bay Bridge, other bridges, downtown Oakland or San Francisco 
Skyline; (2) A large portion of San Francisco Bay and/or San Pablo Bay; (3) A panoramic view 
of a major natural feature such as the Oakland/Piedmont/Berkeley hills, a large open hillside, 
Mount Tamalpais, Mount Diablo, Lake Merritt, ete.; (4)A prominent structural landmark such as 
UC Berkeley Campanile Mormon Temple etc." A sky view with an approximate three square 
foot difference from the existing pole is not considered a significant view impact. 

From the submitted photos and letter by Dr. and Mrs. Fuller, the existing pole is located across 
Elderberry Drive and significantly downslope from their residence. The submitted documents 
show the pole located approximately (as they have estimated) at 130 feet away on Girvin Drive. 
Further the existing pole is never shown in their photos, and the proposed pole with antennas as 
they have represented it is inaccurate with aT -like top, whereas the actual design would place 
the antennas at 37 feet on the .new replacement pole. Also, the photo I rom the Fuller's deck 
shows very little impact into thein view of the hillside. 

Appellants Issue #4 

Property Boundary dispute regarding the public right of way. 

The appellants state that the appeal is based on "Property Boundary dispute regarding claimed 
public right of way;" but make no statements supporting this basis for appeal. The appellants 
attached the following documents in support oftheir claim, with no further explanation: a 
Forestland Manor (Oakland, Alameda County, California) map dated August, 1927, and the 
letter dated July 29, 2013 from Mr. Perez, which was previously submitted to and considered by 
the City. 

Mr. Perez' July 29,2013 letter provides: "The AT&T proposal calling to install a wireless 
commmtications device,onto a new pole located in a public right-ol~way is in dispute. The 
residents at 6239 Elderberry Drive do not concede that this proposal is for a location in a public 
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right-of-way. After review of the grant deed and its corresponding assessor maps, the Forestland 
Manor-Lot 2359 maps from 1927-1928, and after consultation from representatives of Grubb 
Realty, we are informed and believed the location of the pole is on property owned by the 
residents of 6239 Elderberry Drive." 

Staff Response 

The appellants have not submitted any documentation from a licensed land surveyor or engineer 
stating that the pole is on their property. Instead, they simply refer to statements made by a real 
estate representative and provide a map from 1927 that in no way depicts the location of a 
telephone pole or even how to relate the map to the existing site conditions. To demonstrate that 
the pole is on their property and not in the public right-of-way (as most utility poles are), the 
appellants have several options, including obtaining a title report and disputing the property 
boundary line directly with the applicant. Even if the pole were on their property, it is possible 
that another legal instrument, such as a deed or an easement, has been executed subsequent to 
1927, that permits the applicant to locate the pole on their property. Moreover, the plans 
submitted by the applicant to the City were prepared by licensed architects and engineers, and 
the plans all depict the existing pole and location of the new replacement pole to be located in the 
public right-of-way. 

Appellants. Issue .115 

Aesthetic concerns. 

The appellants state that the appeal is based on "Aesthetic concerns;" but make no statements 
supporting this basis for appeal. 

Staff Response 

The project was found to comply with all of the required Regular Design Review Findings as 
approved by the Planning Commission (see July 31, 2013 staff report). Further, multiple very 
similar applications with the exact same design and conditions of approval by the same applicant 
(AT&T) have been approved by the Planning Commission within the last year to two years. 

Appellants Issue #6 

Reduced property value. 
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The appellants state that the appeal is based on "reduced property value," but make no statements 
supporting this basis for appeal. The appellants attached the following documents in support of 
their claim: the previously submitted letters from Dr. Hiebert (dated July 29, 2013 and April 15, 
2013), and the undated letter from Dr. and Mrs. Fuller. All three letters were previously 
submitted to and considered by the City. 

Dr. Hiebert's letter dated July 29, 2013 refers to depreciation of her home value dneto disclosure 
of potential health related effects. In addition, Dr. Hiebert's letter dated April 15,2013, 
provides: "Environmental beauty: our family, in addition to many of the local residents elects to 
live in the community because of its display of natural beauty. Given my property has a steep 
grade, the pole and cell tower box would be directly parallel with my living room windows. This 
tower would rise above the tree line and depreciate the beauty of my mountain view, and 
possibly lead to the depreciation of my home value." The Fullers' undated letter refers to their 
concern that "having telecommunications antennas blocking the view will impact the future 
value of our home." 

Staff Response 

Staff does not agree that approval of this project will result In depreciation of property value. 
The project will result in more efficient eel! phone coverage and data will increase 
telecommunication coverage for the community (which can increase business communication for 
residents that work from home). In addition, approval of the project wtll enhance emergency 
responses and service capabilities by police, fire and public safety organizations, which will 
protect properties from disasters and result in better responsiveness in case of emergencies. 
Further, numerous real estate professionals have actually iuformed Planning staff that potential 
buyers are often checking for cellular service when searching for a new home, especially in areas 
that traditionally do not have good reception, thus a home with adequate telecommunication 
service may even increase property value. 

Appellants Issue #7 

Not exempt from Environmental Review-under CEQA 

The appellants state '!hat the appeal is based on "Not exempt lrom Environmental Review-under 
CEQA," but make no statements supporting this basis for appeal. The appellants attached the 
following documents in support of their claim: a printout of CEQ A Article 19, Categorical 
Exemptions, and the lettor dated July 29, 2013 from Mr. Perez, which was pr~viously subntitted 
to and considered by the City. 

In the letter dated July 29,2013, Mr. Perez states: "Environmental Concerns: (a) Proposal is not 
Exempt: AT&T claims that they are categorically exempt from having an Environmental Review 
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based on Section 15301 ofthe California Environmental Quality Act (CEQA), additions and 
alterations to existing facilities. However, the proposal from AT&T calls for new infrastructure, 
a 'NEW' pole to replace an 'EXISTING' pole. A new pole by definition is not an addition or 
alteration to existing facilities, and should not qualify under the above exemption for 
environmental review." 

Staff Response 

The project is categorically exempt from CEQA pursuant to several sections of the Public 
Resources Code and the CEQA Guidelines, including, but not limited to, CEQA Guidelines 
sections 15301, 15302, 15303, 15183, and Public Resources Code section 15061(b)(3), each as a 
separate and independent basis: 

• Section 15301 of the CEQA Guidelines exempts projects involving" ... the operation, repair, 
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private 
structures, facilities, mechanical equipment, or topographical features, involving negligible 
or no expansion of use ... "; 

• Section 15302 of the CEQA Guidelines exempts projects involving "replacement or 
reconstruction of existing structures and facilities where the new structure will be located on 
the same site as the structure replaced and will have substantially the same purpose and 
capacity as the structure replaced .... "; 

• Section 15303 of the CEQA Guidelines exempts projects involving" ... construction and 
location of limited numbers of new, small facilities or structures; installation of small new 
equipment and facilities in small structures; and the conversion of existing small structures 
from one use to another where only minor modifications are made in the exterior of the 
structure ... "; 

• Section 15183 of the CEQA Guidelines (projects consistent with a community plan, general 
plan or zoning); and 

• Public Resources Code section 1506l(b)(3) (general rule that CEQA applies only to projects 
which have the potential for causing a significant effect on 1he environment). 

The proposed project to attaeh wireless telecommunications antennas and related equipment to a 
wooden utility pole is exempt from CEQA review as stated above. Although the site is receiving 
a new replacement utility pole in the exact same location, the site is part of an overall whole 
Joint Pole Authority (JPA) infrastructure with the interconnected• wiring to remain and be 
reconnected to the new replacement pole. Therefore, the City Council's action to deny the 
appeal and uphold the Planning Commission's approval of this application, as recommended in 
this report, is exempt from CEQA. 

Appellants Issue #8 

Lack of Notice as to proposed CEQA exemptions 
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The appellants state that the appeal is based on "Lack of Notice as to proposed CEQA 
exemptions," but make no statements supporting this basis for appeaL 

Staff Response 

CEQA permits, but does not require, a public agency to file a Notice of Exemption, which is a 
brief notice filed after it approves a project and has determined that the project is exempt from 
CEQA as being categorically exempt, Public Resources Code section I 5062, CEQA Guidelines 
section 15374. Although there are no legal requirements that the City provide advanced notice 
of its intention to rely on a particular CEQA exemption, staff did provide such notice along with 
its Planning Commission Public Notice, which was posted and mailed in compliance with all 
applicable Jaws and regulations. On April12, 2013, the City posted and mailed public notice for 
the first Planning Commission meeting (more than 17 days prior to the May 1, 2013 Platming 
Commission meeting). The notice included identification of the CEQA exemptions in the 
"Environmental Determination" section of the notice. On July 12,2013, the City posted and 
mailed public notice for the secortd Planning Commission meeting (more than 17 days prior to 
the July 31, 2013 Planning Commission meeting). That notice also included identification of the 
CEQA exemptions in the "Environmental Determination" section of the notice. The notices for 
both Planning Commission meetings were posted at seven locations and muiled to all property 
owners within a 300 foot radius, including appellants. Appellants had proper and legally 
sufficient notice of the public hearings, and although not required by law, also received notice of 
the CEQA exemptions that the City anticipated relying on. 

As a Design Review application the project was publicly noticed per Planning Code Section 
17.136.040.C.2: Notification Procedures. Copies of the public nJtices for both meetings (as well 
as the mailing lists) are attached to this report as Attachment D. 

Appellants Issue #9 

Public Nuisance-Noise related concerns fans (cooling equipment). 

The appellants state that the appeal is based on "Public Nuisance-Noise related concerns fans 
(cooling equipment)" but make no statements supporting this basis for appeaL The appellants 
attached:the following documents in support of their claim: the letter dated Juiy 29, 2013 from 
Dr. Hiebert, which was previously submitted to and considered by the City. 

Dr. Hiebert's letter dated July 29, 2013 states: "Public nuisance/sound concerns, fire hazard: 
Even low decibel noise can be easily heard in our quiet, mountainous valley. The fans included 
in the plans would operate to cool the equipment when it became too hot. If the sound level this 
fan produce et(Ceeded local sound ordinances, then the City and AT&T would be liable for this 
public nuisance." 

Item: =--=--::-City Council 
March 31,2015 
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This project, as well as all projects that receive City approval, must meet all Planning Code and 
Municipal Code requirements for maximum emitted sound levels. Further, Project Specific 
Conditions specifically address noise concerns. Conditional of Approval # 14 from the approved 
staff report requires noise levels from the activity, property, or any mechanical equipment on site 
to comply with the performance standards of Section 17.120 of the Planning Code and Section 
8.18 of the Oakland Municipal Code. The condition further provides, "If noise levels exceed 
these standards, the activity causing the noise shall be abated until appropriate noise reduction 
measures have been installed and compliance verified by the Plmming and Zoning Division and 
Building Services." 

Appellants Issue #10 

Fire Danger-close proximity to wooded environs. 

The appellants state that the appeal is based on "Fire Danger-close proximity to wooded 
environs," but make no statements supporting this basis for appeal. The appellants attached the 
following documents in support of their claim: the letter dated July 29,2013 from Dr. Hiebert, 
which was previously submiited to and considered by the City. 

Dr. Hiebert's letter dated July 29,2013 states: "there is a significant amount of vegetation in 
close proximity to the proposed wireless telecommunications facility. The new proposal 
highlights the idea to 'hide' the box in the midst of our protected Coastal Oak trees (Picture #4) 
The Oakland hills would be especially susceptible to this increase fire hazard." 

Staff Response 

The level of flammability for any new telecommunication equipment would be out of the scope 
of knowledge of the Bureau of Planning. However, all newly proposed projects must receive 
Building Department review where the project will be re;viewed by City plan check engineers. 
During that review the City engineers will be reviewing the project to comply with all City 
ordinances related to fire safety. Staff believes that new telecommunication equipment attached 
to a wood mility pole with other public utilities will not cause any greater fire danger than would 
be existent from the other utility equipment. 

Appellants Issue #11 

Traffic Safety Concerns-Dangerous location-near a blind sloped corner. 

Item: c-c----,-, 

City Council 
March 31, 20 I 5 
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The appellants state that the appeal is based on 'Traffic Safety Concerns-Dangerous location
near a blind sloped corner," but make no statements supporting this basis for appeal. The 
appellants attached the following documents in support of their claim: the letters dated April IS, 
20!3, and July 29, 2013 from Dr. Hiebert, which were previously submitted to and considered by 
the City. 

Dr. Hiebert's letters dated April IS, 2013 and July 29,2013 both state: "rraffic safety concerns: 
The intersection at Girvin and Elderberry is a sloped blind corner, and as it stands already a 
significant traffic risk (picture #I, #2). Any additional work, construction, or vehicle parking at 
this intersection would potentially increase traffic accidents at the site of the proposed tower." 

Staff Response 

A new replacement pole in the same location with a height of only four feet-two inches higher 
should not increase. traffic safety issues at the intersection of Girvin Drive and Elderberry Drive. 
The equipment will be placed on the pole at eight feet high and will be surrounded by existing 
foliage. Limited routine maintenance will be required at the unmanned site, thus work vehicles 
will onTy be at the site primarily during the initial construction af the projeet. Further, during 
construction, the applicant will be required to obtain a City excavation and obstruction permit, 
with all of the proper safety signage and cones to identify the work in the public right-of-way. 
The applicant will also be required to abide by all City traffic safety codes during construction. 

Appellants Issue #12 

Alternative site analysis inaccurate 

The appellants state that the appeal is based on "Alternative site analysis inaeeurate," but make 
no statements supporting this basis for appeal. The appellants attached the letter dated July 29, 
2013 from Mr. Perez to support their claim, which was previously submitted to and considered 
by the City. 

In the letter dated July 29, 2013, the appellant, Mr. Perez states: "Alternative site analysis is 
inaccurate/proposed loca~imt is not the best out of all of the alternatives. (a) Matthew Yergovich 
claims that only 'existing' infrastructure is to be U£ed ... ; (b) Matthew Yergovich claims that this 
location is not immediately near any houses ... ; (c) Matthew Y ergovich claims that other poles 
south along Girvin have a reduced elevation insufficient for signal propagation, as do the poles 
north toward Aitken ... " 

Staff Response 

Item:=---=---::
City Council 

March 31 , 2015 
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The applicant submitted an accurate and adequate Site Design Alternatives Analysis (see July 31, 
2013 Staff Report, Attachment C), as required by the City's Telecommunications Regulations, 
and as explained in detail in the July 31, 2013 staffreport. Contrary to appellant's claim, 
although the applicant will be replacing the existing pole, the applicant will be using the overall 
Joint Pole Authority (JPA) utility pole existing infrastructure for all interconnected sites within 
the surrounding area. Also, the applicant selected the particular site because the utility pole will 
be located in the public right-of-way greater than 50 feet away from the nearest house and due to 
engineering constraints the site was most sufficient for signal propagation and interconnection 
with the nearest adjac(lllt sites in the network. 

Appellants Issue #13 

OPC 17.128.070(B) and OPC 17.136.050(B) (Oakland Plahning Code, Telecommunications 
and Design Review Procedure) 

The appellants state that the appeal is based on "OPC 17.128.070(8) and OPC 17.136.050(8)," 
but make no statements supporting this basis for appeal. 

Staff Response 

The proposed project meets all the required findings under Planning Code section 
17.136.050(8), Non-Residential Regular design review criteria, and all the additional required 
findings under section 17 .128070(8), design review criteria for macro facilities. At its meeting 
on July 31, 2013, the Planning Commission adopted all required Findings for Approval based on 
all ofthe evidence in the record. 

The appellants simply refer to two Planning Code sections without further explanation. The 
appellants have not raised any specific questions or concerns relating to any of the required 
findings, and have not stated specifically wherein it is claimed there was ,error:or abuse of 
discretion by the Planning Commission. Planning Code section 17.136.090 requires the appeal 
to "state specifically wherein it is claimed there was an error or abuse of discretion by the 
Commission or wherein its decision is not supported by the evidence in the record." The 
appellants have failed to do so and there is simply no basis to support this claim in their appeal. 

Appellants Issue #14 

OPC 17.136.090 (Oakland Planning Code, Design Review Procedure) 

I tern: -:-c---..,,---,., 
City Council 

March 31,2015 
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The appellants state that the appeal is based on "OPC 17.136.090" but make no statements 
supporting this basis for appeal. 

Staff Response 

As stated in staff response to appellant's issue #13, above, the proposed project meets all the 
required' findings under Planning Code section 17.136.050(B), Non-Residential Regular design 
review criteria, and all the additional required findings under section 17.128070(B), design 
review criteria for macro facilities. 

The appellants simply refer to Planning Code section 17.136.090 without further explanation, 
and have failed to specifically challenge the Planning Commission's findings. The appellants 
have not stated specifically wherein it is claillted there was error or abuse af discretion by the 
Planning Commission, and there is simply no basis to support this claim in their appeal. 

POLICY ALTERNATIVES 

The City Council has the option of taking one of the following alternative actions instead ofthe 
action recommended in the resolution (to deny the appeal and uphold the decision of the 
Planning Commission), which accompanies this staff report: 

I. Grant the appeal and reverse the decision of the Planning Commission thereby denying 
the project. Staff has prepared an alternative resolution and findings for denial so that 
this action may be taken upon conclusion ofthe public hearing. 

2. Deny the appeal and uphold the decision of the Planning Commission, but impose 
additional and/or revised conditions on the project and/or modify the project, solely 
related to the appellate issues. Depending on the revisions, this option may also require 
the City Council to continue the item to a future hearing so that staff could prepare and 
the City Council has an opportunity to review the proposed revisions. 

3. Continue the item to a future meeting for further information or clarification, solely 
related to the appellate issues. 

4. Refer the matter back to the Planning Commission for further consideration on specific 
issues/concerns of the City Council, solely related to the appellate issues. Under this 
option, the appeal would be forwarded back to the City Council for decision. 

PUBLIC OUTREACH/INTEREST 

Item: =------=----:-:
City Council 

March 31,2015 
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The appeal was publicly noticed and discussed with the appellants by staff. With the City's 
permission, the applicant installed a story pole at the site so that Councilmembers, staff and the 
public could view a representation of the proposed height. Staff conducted a site visit to view 
the story poles and concluded that the proposal remains supportable. Attached to this staff report 
are photographs of the story poles (Attachment F). 

COORDINATION 

This agenda report and legislation have been reviewed by the Office of the Cjty Attorney and by 
the Controller's Bureau. 

COST SUMMARY/IMPLICATIONS 

This appeal action would have no fiscal impact. 

SUSTAINABLE OPPORTUNITIES 

Economic: The project would have no economic impact. 

Environmental: The project includes a satisfactory emissions report and would not have an 
adverse effect on the environment. 

Social Equity: The project would not affect social equity. 

CEQA 

The modified proposal is to attach wireless telecommunications antennae and related equipment 
to a new replacement wooden utility pole. Although the site is receiving a new replacement 
utility pole in the exact same location, the site is part of an overall Joint Pole Authority (JPA) 
infrastructure. Thus, even though a replacement pole will be installed, the interconnected wiring 
will remain and will be reconnected to the new replacement pole. 

Should the Council deny the appeal and uphold the Planning Commission's approval, the 
proposed telecommunications facilities are exempt from environmental review under the 
California Environmental Quality Act (CEQA) under CEQA Guidelines sections 15301 (minor 
alterations), 15183 (projects consistent with a community plan, general plan or zoning) 15302, 
(replacement or reconstruction of existing structures and facilities), 15303 (small facilities or 
structures, installation of small new equipment and facilities in small structures), and 
1506l(b)(3) of the CEQA Guidelines (general rule). None of the exceptions to the exemptions in 
CEQA Guidelines section 15300.2 are triggered by the proposed telecommunications facilities. 
Specifically, a) the location is not designated hazardous or critical; b) the telecommunications 
facilities do not have a cumulative impact because other telecommunications facilities are 

Item: ____ _ 
City Council 

March 31,2015 
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dispersed from each other and not in the same places such that any visual or noise impacts do not 
cumulate; c) utility facilities are common in the public right-of-way and are not an unusual 
circumstance; d) the area is not a scenic highway; e) the area is not a hazardous waste site; and, 
f) there is no change to a historical resource. 

Should the Couucil uphold the appeal and thereby reverse the Planning Commission's approval, 
CEQA Guidelines Section 15270 (projects which are disapproved) would apply. 

For questions regarding this report, please contact Michael Bradley, Planner I, at (51 0) 238-6935 
or mbradley@oaklandnet.com 

Attachments: 

A. Appeal #A13233,.filed August 12, 2013 

Respectfully submitted, 

nn, D'iector 
Planning and vi! ding Department 

Reviewed by: 

Scott Miller, Zoning Manager 

Prepared by: 
Michael Bradley, Planner I 
Bureau of Planning 

B. May 1, 2013 Planning Commission Staff Report with Attachments (including 
satisfactory emissions report) 

C. July 31, 2013 Planning Commission Staff Report with Attachments (including 
satisfactory emissions report) 

D. Public notice and property notification list 
E. Applicant, AT & T's Response to Appeal, filed May 30, 2014 
F. Photographs of the story poles. 

I t e m : ----------
City Council 

March 31,2015 
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Christina Hieben, MD 
christ:fhi~becit1t)[!ma.i1 ctlm 

· wWw .faceboOkCom/nocelltower .montclair 
6+39 Elderberry Dri~e · 
Oakland, CA-9,611 
July :i9, 2013 

Oaklarid.City'Plannin·g ·commission 
Re Case File DR!3055 

Dear Commission Members: 

I am writin'g again to ask for you to-deny the application from AT&T to liuild a cellular tower, at 6239 
Elderberry Drive The current plans ·in this application will allow·the removal.of an,existing.43" PG&E 
utility•pole and the•construction of A ·NEW 4T·6" utility pole in 'its place so ttiat a cellular-DAS node can be 
installed:~ The construCtiOn wou.Jd be at the.'base of my Property, which I uSe as.fny permanent residence 
with,my"ftq~banq'~nd !Wo'small.children. My request for disallowing this application is• multifaceted, and I 
have displayed a number of my concern below: 

f. · Traffic safety co0cerns· The intersection at G~rvin and Elderberry .is a sloped blind corner, and as 
it. stand? already a significant traffic risk (Picture #I, #2). Any additional work, construction, or 
vehicle parking at this intersection would potentially increase traffic accidents at the site. of the 
prpposed tower. 

2. View from primary-living spnce: Given my property has a steep grade,.the pole.and cell tower 
box woulrl be directly parallel with my living r~Jom windows. The pole can also be·visualized 
·from all 3 of my decks/outdoor living spaces (Picture #3). This tower would depreciate the beauty 
of my hillside view, which we ""IJSider to be "our Yosemite"., The fact that thlll'e would be a 
telecommunications facility blocking pan.of our'view will. have a negative impact on the future 
value of our home. Additionally, affei consultation with real estate professionals, at a minirnUfl1, 
we would be required· to disclose the potential for health related effects, if we ever chose to sell 
tliis property. This disclosure .could lead to ihe depreciation ofmy'home value. · 

3. Public nuisance I sotitid 'concems,.f~re hazard: Even low decibel nqise ean be' easily·heard in our 
quiet, mou~taino'us. valley. The fans included in the plans would operate to cool the equipment , 
when it became too hot. lfthe sound I've! this fan.produce exceeded local' sound ordiminces, then 
the Ci!)' and AT &Twould be liable for this Public Nuisance. ln.addition,:there ·is a significant 
amount of vegetatiOn in.close proxifnitY tb the propOSed wireless telecoriimunidttioits facility. 
T11e new. proposal highlights the idya to "hide~· the box in the midst of our protected coastal Oak 
trees (Picture #4) The Oakland Hills would be espec1ally susceptible to this increa.Sed fite hazard. 

4. Lack•of con,cem for community: When the commission postponed decision on this matter when it 
was initially propos~ in April, the representative Michael Yergovich from.AT&Texpressed'on the 

·record his desire to·meet the needs and 'address·the concera for the residents. No one from this 
company has n\ade 'an attemptto'contact ine concerning this plan in the l~st 3 months. 

I think that•this.is an inappropriate location for such a tower, and ask that you reject this application. Thank 
you for.your.support. 

Sincerely,.C~ristina Hieher1, MJ? 

. ' 
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july 29, 2013 

Oakland'Cfty Planm~g Commission 
. RE: Case file DR13055 ' 

/- •' 
Dear Co'mrhission Members: 

I am writihl;.to ask you toAeny the application proposal from AT&T to install a wireless 
·,telecommunications macrofacihty at 6239 Elderberry Drive. This proposal would allow removal of 
an alreadj'eJ;c.lstlOg-4~' powedi,Oe pole an~ the construction of a new 47'- 6" pole; 

My ~eq'uesff6r deriyipg the application is .;,ultifaceted and I have displayed a number of my concerns 
below: ·· 

1. ENVIRONMENTAL CONCERNS: 
. a. PropoS.. I is noHxempt: 

· AT&T claims thatthey are categorically exempt from having .an Envlronmental.Review 
based on Section 15301 ofthe California Environmentai·Quallty Act(CEQA), additions 
and alterations to exls):irigfacillties. However, the prop~sal from AT & T calls for new 
Infrastructure, a "NEW'· pole to replace an "EXISTING" pole". A new pole by definitiOn is 
not an addition or alt,eration to existing facilities, and should not qualify under the above 
exemptiorl for envir~nmental review. 

b. Protected Tree Ordin,anceo (Oakland Municipal Code 12.36) 
There are rri~ltiple Coastal Live Oak Trees In the immediate vicinity of the proposed 
location oftli(,-new pole, several ofwh1ch are on the property of 6239 Elderberry Drive. 
Oakland Municipal Code Seetion12.36 requiresa permit if work "might" d~mage or 
destroy a protected tree. Any person found violating Oakl'and's Protected.Tree 
Ordinance shall be deemed guilty pf an mfraction, m addition to being held liable for 
damages. ,The Oak. trees have,helped prevent soil erosion on the hillside, thus stabilizing 

.· tlie'foun~atlon orour.home. Additionally, these Oak trees have cootributed tO the 
ha~ltat and food source for a diversity of animals. If any tree roots or any other parts of 
these pro~ctec trees are damaged as a result of the new infrastructure put In place( a 
new pole),, we >yill seek full, enforcement of the applicable laws. 

·z. PROPERTY BOUNDRY DISPUTE: 
The AT&T proposal calling to Install a wireless communicatlons.device onto a new pole 

. located in a public dght-of,way Is In dispute. The residents at 6239 Elderberry Drive do not 
concede that this proposal. is for a.locatio.n in a public right-of-way. After review of the grant ' 
deed and Its corresponding assessor maps, the Forestland Manor-Lot 2359 maps from.l927· 
'l~.~B. an~ afte~ consull<!tion from. representatives of Grubb Realty, we are Informed and 
believe the location of the pole is on property owned by the residents of 6239 Elderberry 
Dr\Ye, · · ' 

3. ALIERNATfVE SITE ANALYSIS IS INACCURATE/PROPOSED LOCATION IS NOT THE 
BEST OUT O[ALL Of. THE ALTERNATIVES: 
Matilie'w Yergovich, Ih.his lettec, dated April 23, 2013 lists several thmgs that are completely 
inaccurate ii1 his alternative s1te analysis. 
a.. Matthew•:'fergoylch·i:laims that only "exir;ting" infrastructure is to be used: 

In hiS'analysis, he states, that by placing the equipment onto an "existing pole, AT&T 
dOes not need'to::prOpOSe any new ·Infrastructure In the area.'' However, a new larger 
'pole: being instilled replacing the existing pole is not a minor addition or alteration. It is 
hew infraStructure. I fit is a choice between a pole that needs·new mfrastructure, and 

•' ,, 

·:·,,;, ,I 
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, one In: a different locatipn that does not, it seems a ,logical choice would be for the 
alternative p·Oie that does nof require uprooting. 

b.- M3~bew Vergovich-'cl<:tims'that this location is'nol immediately near any houses: 

c. 

This IS also Incorrect;. The proposed site of the wireless communications device Is in 
very close proximity to,ouNeSidence at 6239 Elderberry Drive. Most importantly, the 
proposed site isjust•feetfron\ where our 11 month old daughter and 2 'h year old son 
sleep at night' 

Matlbew ~eri:ovkh claims that other poles south·along Gir:vin have,a reduced. 
elevation insufficient for signal propagation, as-do the poles north toward Aitken: 
Again, this is an inaccurate sta_tement There·are'power poles on Girvin and Aitken that 
'have a'i l~ast the same·elevation.tf not a higher elevation, than the proposed location at 
62:i9.•Eiderberry Drive. 

·"In so.nclus.iqn, ther,e are other. alternative s,ites that are more reasonable than the proposed location 
"f>F 6239 ~~~erberry~prive. These altern~tlve sites do not require.new inf~astructure, are father away 
from houses _than the proposed location, and are sufficiently elevated to reach the intended coverage 
,area of AT&T. For.the:all of the above reasons, I urge the Planning Commission to deny the AT&T 

'applicatlon. Thank you·Jor.cpnsideratloil and,support 

Sincerely, 

Manuel '"fino" Perez 
6239 Elderberry Drive Oakland, CA 946il 

' 
' ,, . ' 
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Christina Hiebert. MD 
'lloccllfo,\·Crmolltclaifrd:gmaiJ.com 
www.:fiicebook.com/ncicelltower.montclair 

"~.. ' ,_ "'f ' . 
' 6239 Eldilit>erry,Prive 

.ii 'Oakland,.Ck94611 
April 'ts, io 13 

Oakland:City.<Piiumjng Commission 
. Re. Case file DR13055 

I·J • 

Dear Ctimmission :!i.l:e'mbers: 

. . ' . ' 

. I am writ\ng to ask you·~ deny the application .from AT&T to build a cellular tower at 6239 
Elderberry" Drive .. This 'applicati"'n will.allow the addition of a 7 fuot cellular grid atop a 43ft 
power line.pole at the edge of my propo1ty. I recently purchased and moved into the property as 
my pernu!nent residenee.with my.fiunily, which includes my daughter Vida·(8 months),and my 
soh Benici!)'{-2 years). 

My request fordiSaJlowirig this application is multifaceted, and I have displayed my concern 
bCiow:····· · · · 

1. Health Con~.: Radio frequep.cy radiation emitted from these towers is potentially 
carcinogenic, especially to,yqung children. My children, as well as others in this 
popnllit<:d area riuly·be placed:at an elevated risk for the develqpmelrt of multiple health 

. conditions, including cancer as a reSult of this exposure. 

2. · Traffic safety CODCef!!S: The intersection.at Girvin and Elderberry is a sloped blind 
carrier, and as ·it:Stai:tds already a significant tiaffic risk. Any adOitionai work, 
co~truction, o:,yehicle parking ;it this intersection would Potentially increase tiaffic 
~id~nts at the site oft)le propdsed tower. 

3. Eltvironmentil:bea'IJty: Our fiunily, in addition to many. of the local residents elects to 
liye in the. eonimllJ:!i!:Y beca"!'e af·its display of natural beauty. Given !DY property has a 
,steep grade; the pole and cell to\Yer box would be directly parallel with. my living room 

.. witidows. This tower. would iise above the tree line and depreciate the beauty of my 
mountain view, and. posSibly !Cad to the depreciation of my borne ,value. . . .. •' - . 

I think'that .this iS an inapprqpriate location fur such a tower, and ask that you reject this 
applicati~ri. · Thank you for your support 

Sincerely; 

· Cbristinil Hiebert,. MD 

' '•~·;;.,~ 



Oald.and City Planning Commissjon, 

My,'Wife and I:owri:!Jle ho).!Se at 6240•Elderbeny Dr in Oakland CA. We would like to petition the 
qakl~d City Pl:!.nnipg Con\missiortto deny the{ permits required for AT&T to inStall a Wireless 
telecbpunimiCl\tionsfacility'on the eXiSting utility pole at the intersection of Girvin Dr. and 

. Elde~l:Jerry Dr. (Case me number DR1305S). 

We object to this· installation for several reasons. 
•· ProJdmity.a:nd.eleyatiori~ relative to house- The proposed location places the 

telecommm;UcatioiJ antennaS within -100 feet. of our house and -150 feet of where we, 
including our 4 month old son, sleep 4Sfe attached photos). In addition, the amenna will be 
at a lower elevatiohthan our. residence by -10 feet. 

·•. llnpadon \1ew andproJ}tirty value- This location significantly impacts our view of the 
beautiful v3Iley frOJ]l.all ofonr windows that face to the south. We spend a lot of time on our 

. deck relaxing, and t,he propo~ed antenna would now be the most prominent feature of our 
vjew. One ofilie reasohs·we'bougllt our home last year was this view, and we are concerned 
that having telecommunications antennas blocking the view will impact the future value of 
our home. · · 

• Radio wave transmissi()n ·path - The proximity of the antenna and the low r,elative 
elevation guarill!tees that radio waves traveling to the towot will a\so be travoling through 
·our home,. bedrooms,. and ourselves. My 'Wife works from horne and is there essentially 22+ 
hours a day on average. Our. newborn son is also there all day long. We would definitely feel 
safer without having the tower at that location. 

• llnpact'C?n Pl~ont Pines utllity,pole,undergroundlng plan- As I am sure you are 
aware, the Piedinortt Pines neighborhood had begun an undergrounding initiative to put 
utility lines undergrpund. We are very supportive of this measure, and Will'be actively 
working to extend the effort to our neighborhood. Undergrounding the lihes benefits the 
neighborhood and the utility. Allowing teleconimunications antennas to be installed on the 
poleS willreduee the incentives· for the. utility to undergrotind lines, and increases the 
likelihood it will'not be done ill our neighborhood. 

• I.ack ofhlisinesS case- We have not seen a presentation of AT&Ts business case for 
installing, the antenilll on the p9le on Girvin. that justifies ignoring these issues. We use AT&T 
for our mobile phones, and we haye no issue getting reception at our house or anywhere else 

· in .line of sight of the proposed location. 

For t,he above reasons, my wife and I would like to petition the planning commission ro reject 
.. AT&T's, appliCl).tion fof.ins@ling telecommunications antennas on Girvin. Unfortunately, my wife 
.:and:'hi~inot able to'a:ttend the meeting on May 1st, but we are available for discussion or to give 
furtlier iriput. 

Thank you for considering our.concerns, 

Christ.ppher FUller, Ph.D. <qtd Cara·Cotmter-Fuller 
. 6240 Elderberry Drive;. 0Jakl;md 94611 
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Petition to deny applleatlom for AT&T Cellular tower at 
6239 Elderberry Drive, Oakliocl 

f||||p*|[mmaiy-ind-:' 
'Mc,fciround •• - • 

petitioned for 

Application for an AT&T cellular tower placement on private resWentW property at 623$ EWerberry Drive. 

We. the undersigned, arv concerned citizens who urgi'oar leadtra lo act now to slop the cet tower at 8239 SWoffa r̂g^Ogg., 
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Tree.Serv'ices - ci iy of Oakland, California 8/12/13 1-47 RM 

F r i t t e d Tr?eesiOfdinariGe 

if? 
Geheralflnformation 

\̂ [f.., A permit must be applied for before removing a protected tree. A permit is also required If work might damage or destroy a 
v;f protected tree. A protected tree* Is Coast Live. Oak four inches or larger in diameter, measured four and a half feet above the 

ground, or any other sp^ecies nine inches in diameter or larger, except Eucalyptus and Monterey Pine trees. 

Eucalyptus Jt'rees are not protected and no-permit Is required. Monterey Pines do not require a permit but the species must be 
verifiedsby city staff prior to removal. There is no charge for Monterey Pine verification. 

i 

If a tree is hazardous and presents an irtimediate threat to safety or property, the permit process may be waived b the city 
.staff prior to removal.'.An Inspector from the Tree Section will respond to your request for a hazardous tree Inspection in 
twenty-tourihours or less. There is no charge for this service. You must be the tree owner to request a permit waiver. You 
batinbt ask for a permit'waiver to remove your neighbor's tree. 

Permit applications are taken at two locations. Development-related applications are taken at the Zoning Desk, 250 Frank 
Ogavya. Plaza, 2nd floor. Developrnent is considered to be any activity regulated by the City of Oakland, and which requires 
design reviver or a zoning, building, grading or demolition permit. Non-development applications are taken at the Tree 
Services Office, Building 4 at 7101 Edgewater Drive. Non-development is typically a homeowner wishing to remove a tree 

j i i ; , growing in their frpntor back yard. City-owned .trees on City lots or in the right-of-way are also subject to the permit process 
unless they are an immediate hazard. 

\'- The minimum fee for a deyelqpment-related application is currently $250.00, and for non-development, $250.00. Up to ten 
trees»may be liisted on an application for the minimum fee. An extra $8 per tree is charged for the 11th through lOOth tree. 

Iv' 

1 It takes;a rhinimum of five weeks to process a permit application. The request may be approved or denied based on the 
, criteria listed in the Protected Trees Ordinance. The tree(s) on the application are posted for 20 working days. Once a permit 
IS approved or denied, the permit is held for a five-working-day appeal period. If there are no appeals, the permit is issued. If 
a permit Is appealed, the procedures and timeframes very depending on the type of permit application. 

Th;e information qn this page Js a summary of the Protected Trees Ordinance. Chapter 12.36 of the Oakland Municipal Code 

fhttD:/yiibraH'-muni(:ode.com/HTML/lfe3Q8/level2/nT12STSIPUPL CH12.36PRTR.htmn. 

15" 

I • % - • 
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t!|v Oak land , Cal i fornia, Code of Ord inances » Title 12 - S T R E E T S , S IDEWALKS A N D P U B L I C P L A C E S » Chapter 

^ 1 '•^^;12.'36'PROTECTED T R E E S » 

i ' ; Chapter12.36 PROTECTED TREES # 

Sections: 
12 36 o'lO Intant^and findinos. 

; 12 36:020 Definitions, 
12 '36.Q30.ADplicatiQri for permits, 

f f 1 2 . 3 6 . 0 4 0 Pen-nit required. 
• 1.2.36,056 Criteria^for tree removal permit review. 

^ ,r '-nMOQQ Conditions of approval, 
|:' ;'" , I2,3g.070 Pm^4w^D9yi\wmnt-f^M^Jr^9 rOTOvalg. 
*\yC ; ^ 12.3g. 080 Procedure—Non-development-related tree removals. 

, 12V36,Q90 Procedure—Gitv-owned.tree removals. 

s:" 

•Pi 

12.36.100 Appeals—Development-related tree removal permits. 

12.36.110 Appeals—Non-development-reiated tree removal oermits. 
12.36.120 Appeals—Gity-owned tree removal pemnits. 
12.36.130 Enheraencvisituatlons.. 

12:36,-140 Exemptions. 
12:36.-150 Enforcement-and penalties. 
'1Z36:i60 Investigation of violations. 
12,36,170 Violation hearing, 
12.36.180 Cost of tree removal permit violation investigation, enforcement, and replacement plantings a lien. 
12.36.i90 Notice of lien—Tree removal permit violation investigation, enforcement, replacement plantings. 
12 36,200 Liabilities. 

12.36i010 Intent and f ind ings. # 

The ordiriance codified in this chapter is enacted in recognition of the following facts and for the 
following reasons: 

A. Amonjg the features that contribute to the attractiveness and livability of the city are its trees, 
|> I both indigenous and introduced, growing as single specimens, in clusters, or in woodland 
f: situations. These trees have significant psychological and tangible benefits for both residents 

and visitors to the city. 
B. Trees contribute to the visual framework of the city by providing scale, color, silhouette and 

mass. Trees contribute to the climate of the city by reducing heat buildup and providing 
shade, moisture,-and wind control. Trees contribute to the protection of other natural 
resources by providing, erosion control for the soil, oxygen for the air, replenishment of 
groundwater,:and,habitat for wildlife. Trees contribute to the economy of the city by sustaining 

l/iff . ' ; property values and reducing the cost of drainage systems for surface water. Trees provide 
f ; screens,and. buffers to separate land uses, landmarks of the city's history, and a critical 
i element of nature in the midst of urban settlement. 

C. For all these reasons, it is in the interest of the public health, safety and welfare of the 
Oakland community to protect and preserve trees by regulating their removal; to prevent 

h t tp : / / l i b ra rv .mun icode .com/HTML/ ,16308 / leve l2 /T IT12STSIPUPL_CHI2 .36PRTR.h t rn l Page 1 o f l 9 
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p» , unnecessary tree loss and minimize environmental damage from improper tree removal; to 
' \ ericourage.appropriate tree replacement plantings; to effectively enforce tree presen/ation 

regulations; and to promote the appreciation and understanding of trees. 

12.36.020 Def in i t ions. # 

j%- : ' For the purposes of this chapter, 'the meaning and construction of words and phrases hereinafter set 
It' A forth shall apply: 

"Applicant"'means either one of the following-

1. \ The owner of the real property upon which the protected tree(s) involved in a tree removal 
permit and/or site inspection applications are located, also referred to herein as the tree 
owner; 

2. The agent of the property owner (tree owner), as established by legally binding written 
stipulations between the property owner and the agent for the property owner. 

t̂ :' "dbh (diameter at. breastheight)" means trunk diameter measured at four and one-half feet above 
| l the groutid. For multistemmed.trees, a permit is required if the diameter of all individual trunks when added 
h . together, .equals or exceeds the minimum size stipulated for the species. 

For convenience in the field, circumferences are considered equivalent to diameter as follows 

IStagieterV Circumference 

12" 

28" 

:'i0"' 

, ".Development related",means any activity regulated by the city of Oakland and which requires 
, design'reviiW or a zoning, building, grading or demolition permit. 

"Norinative" means any tree species which does not naturally occur within the Oakland city limits. 

':"Protected perimeter" means an area of land located underneath any protected tree which extends 
either to:the;Outer:limits of the branches of such tree (the drip line) or such greater distance as may be 
established 6y the Office of Parks and Recreation in order to prevent damage to such tree 

"irotejbted .tree" means a protected tree for the purpose of this chapter is the following: 

i iv' l 1.V On any property, Quercus agrifolia (California or Coast Live Oak) measuring four inches dbh 
oi" larger, and any other tree measuring nine inches dbh or larger except Eucalyptus and 
Pinus radiata (Monterey Pine); 

1'-^; ' 2. ' • Pinus radiata (Monterey Pine) trees shall be protected only on city property and in 
, ^ develbpment-related situations where more than five Monterey Pine trees per acre are 

proposed to be removed. Although Monterey Pine trees are not protected in non-
development-related situations, nor in development-related situations involving five or fewer 

P? • •' 
|Mtp;V7ljbrarv.munlcode:com/HTML/l^ html Page 2 of 19 
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ti-eesifjer acre,.public posting of such trees and written notice of proposed tree removal to the 
Ofpce,pf;Parks and Recreation is required per Section 12.36.070A and Section 12.36.080A. 

3. Except as-noted above, Eucalyptus and Monterey Pine trees are not protected by this 
chapter. 

"Topping"~means elimination of the upper twenty-five percent or more of a tree's trunk(s) or main 
leader(s). 

"Tree" means a woody perennial, usually with one main trunk, attaining a height of at least eight feet 
at maturity. 

"Tree removal" means the destruction of any tree by cutting, regrading, girdling, interfering with the 
water supply,.or applying chemicals, or distortion of the tree's visual proportions by topping 

'Tree revievver" rfieans a city employee in the classification of Arboricultural Inspector, Tree 
Slipervisor II or Tree .Supervisor I assigned by the Director of Parks and Recreation to review, inspect and 
prepare findings for all tree removal permit applications and appeals of decisions related thereto. 

| ; "Working day" means Monday through Friday, except officially designated city holidays. 

1 1 12;36.030 App l i ca t ion for permits. # 

ti l All applicatioris fdritree removal permits shall only be made by applicants, as defined in this chapter,, 
f r : and'no person who does nof .meet the definition of an applicant shall be issued a tree removal permit 

iVrior code § 7-5 03'. 

12.36.040 Permit required. 

,A. A protected ,treeimay inot be removed without a tree removal permit. 
B. A tree removal permit, if one is required, shall be authorized by the Tree Reviewer prior to the 

fi;,/* approvaTof any building, grading, or demolition permit application, and shall only be issued to the 
applicant coricufrent with or subsequent to all other necessary permits pertinent to site alteration and 

sSl ' constructioim 
?3* • ' Tree removal.permits shall be transferrable from one applicant to another applicant only upon the 

• .following conditibns: 
ll? • 1 • ,The newapplicant must meet the eligibility criteria set forth in Section 12.36.020 

2. ' Prior toitransfer, a whtten, notarized statement must be provided to the Tree Reviewer by the 
permit holding applicant and the new applicant identifying the new applicant by name, 

« . * address, and telephone number, and stating the reason and effective date for the permit 
SI"- • • transfer; 
l t | . " 3. The permit holding applicant and new applicant must present proper identification to the Tree 
' 4 f ' . ' • ^ Reviewer; 
pj? • 4 . The new applicant must pay the fee established by the master fee schedule of the city for tree 
p§e: removalpermit transfers; 

5. The transfer musf be approved by the Tree Reviewer Approval shall be granted, if the 

1*4'*̂  , ~ • 
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' requirements of subsections (C)(1), (2), (3) and (4) of this section are met 
; D. All tree'removal permits shall remain valid for one year from the date of permit issuance. An 

'% ' additional .ope yeai" extension shall be granted upon receipt of a wntten request from the permit 
" applicant by".the Tt-ee Reviewer No tree removal permit shall remain valid for a period in excess of 

tv̂ o years ;fr4m the date of permit issuance. The applicant must pay the fee established by the 
master fee-schedule of the city for tree removal permit extensions. 

12.36.050 Criteria:for tree removal permit review. 

• A. In order to grant a tree removal permit, the city must determine that removal is necessary in order to 
,; accomplish.any one.of the following objectives 

1-, To insure the public health and safety as it relates to the health of the tree, potential hazard to 
life br property, proximity to existing or proposed structures, or interference with utilities or 
sewers; 

' . 2. To avoid an unconstitutiorial regulatory taking of property; 
3. To take reasonable advantage of views, including such measures as are mandated by the 

resolution of a view claim in accordance with the view preservation ordinance (Chapter 15.52 
of this code); 

4. To pursue accepted, professional practices of forestry or landscape design Submission of a 
landscape plan acceptable to the Director of Parks and Recreation shall constitute 

,j, compliance with this criterion; 
5. To implement the vegetation management prescriptions in the S-11 site development review 

zone. 
*. B. Atfinding of any one of the'following situations is grounds for permit denial, regardless of the findings 

in subsection A of this section: 
1 • Removal of a healthy tree of a protected species could be avoided by. 

'. ,> a. Reasonable redesign of the site plan, prior to construction; 
b. Trimming, thinning, tree surgery or other reasonable treatment. 

2. Adequate provisions for drainage, erosion control, land stability or windscreen have not been 
made in situations where such problems are anticipated as a result of the removal. 

3. The tree to be removed is a member of a group of trees in which each tree is dependent upon 
, t h e others for survival. 

^- The;yalue of the tree is greater than the cost of its preservation to the property owner The 
, .value of the tree shall be measured by the Tree Reviewer using the criteria established by the 

International Society of Arboriculture, and the cost of presen/ation shall include any additional 
s design and construction expenses required thereby This criterion shall apply only to 
I , develbpment-related permit applications 
i ' ' C. ' In each instance,, whether granting or denying a tree removal permit, findings supporting the 

determination made pursuant to subsection A or B of this section, whichever is applicable, shall be 
set forth in vvriting. 

fir 12.36.060 Cond i t ions of approval . ^ 

The following conditions of approval, depending upon the facts of each application, may be issued in 

!;;htfe//llbra"rY.municode,corT)/HTML/16308/level2/TlT12STSIPUPL_CH12.36PRTR.html Page 4 of 19 
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.conjunction with .any tree removal permit: 

A. Adequate protection shall be provided dunng the construction period for any trees which are 
to remain standing. Measures deemed necessary by the Tree Reviewer in consideration of' 
the size, species,- condition and location of the trees to remain, may include any of the 
following:.. 
1 • '. Before the start of any clearing, excavation, construction or other work on the site, 

every protected tree deemed to be potentially endangered by said site work shall be 
securely fenced off at a distance from the base of the tree to be determined by the 
Tree Reviewer. Such fences shall remain in place for duration of all such work. All 
trees to be removed shall be cleariy marked. A scheme shall be established for the 

p V ' ' reriioval and disposal of logs, brush, earth and other debris which will avoid injury to 
0 - ' any protected tree. 
^ S ' ' '• ' \ .2- Where proposed.development or other site work is to encroach upon the protected 
Ifj;'.,' . 4 ' ' perimeter of any protected tree, special measures shall be incorporated to allow the 
f i f _ roots to breathe and obtain water and nutrients. Any excavation, cutting, filing, or 

\ compaction of the existing ground surface within the protected perimeter shall be 
fJl, , mininriized. No change in existing ground level shall occur within a distance to be 

detemnined by the Tree Reviewer from the base of any protected tree at any time. No 
burning or use of equipment with an open flame shall occur near or within the 
•protected perimeter of any protected tree. 

3. No storage or dumping of oil, gas, chemicals, or other substances that may be harmful 
to trees shall occur within the distance to be determined by the Tree Reviewer from the 
base of any protected trees, or any other location on the site from which such 
substances might enter the protected perimeter. No heavy construction equipment or 
construction materials shall be operated or stored within a distance from the base of 
any protected trees to be determined by the tree reviewer. Wires, ropes, or other 
devices shall not be attached to any protected tree, except as needed for support of 
the tree. No sign, other than a tag showing the botanical classification, shall be 
attached to any protected tree, 

4. Periodically during construction, the leaves of protected trees shall be thoroughly 
sprayed with water to prevent buildup of dust and other pollution that would inhibit leaf 
transpiration. 

: 5. If any damage to a protected tree should occur during or as a result of work on the site, 
the applicant shall immediately notify the Office of Parks and Recreation of such 
damage. If, in the professional opinion of the Tree Reviewer, such tree cannot be 

• preserved in a healthy state, the Tree Reviewer shall require replacement of any tree 
removed with another tree or trees on the same site deemed adequate by the Tree 

, Reviewer to compensate for the loss of the tree that is removed. 
6. All debris created as a result of any tree removal work shall be removed by-the , 

Jf^f • * . applicant from the property within two weeks of debns creation, and such debris shall 
i.. . ' be properly disposed of by the applicant in accordance with all applicable laws, 

: • ordinances, and regulations. 
• ^ B Replacement plantings shall be required in order to prevent excessive loss of shade, erosion 

control,.groundwater replenishment, visual screening and wildlife habitat in accordance with 
the following criteria: 
1- No tree replacement shall be required for the removal of nonnative species, for the 

|i:j7* htfp.y/librarv municode com/HTML/16308/level2/TIT12STSIPUPL_CH12.36PRTR.html Page 5 of U 
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:i"" ft ' , ' 
I, y removal of trees which is required for the benefit of remaining trees, or where 

insufficient planting area exists for a mature tree of the species being considered 
• 2. Replacement tree species shall consist of Sequoia sempervirens (Coast Redwood), 

Quercus agrifolia (Coast Live Oak), Ancutus merciesii (Madrone), Aesculus californica 
.|f, , (California Buckeye) or Umbelluiana californica (California Bay Laurel). 

3. Replacement trees shall be of twenty-four (24) inch box size, except that three fifteen 
J,:'; (15) gallon size trees may be substituted for each twenty-four (24) inch box size tree 

where appropriate, 
• . 4. Minirnum planting areas must be available on site as follows. 

pir , a. For Sequoia sempervirens, three hundred fifteen square feet per tree; 
t̂ ,̂: , .• b. For all other species listed in subsection (B)(2) of this section, seven hundred 
feci; . (700) square feet per tree. 
P 5. In the event that replacement trees are required but cannot be planted due to site 

constraints, an in lieu fee as determined by the master fee schedule of the city may be 
v j ' •-: substituted for required replacement plantings, with all such revenues applied toward 

tree planting in city parks, streets and medians. 
Plantings shall be installed pnor to the issuance of a certificate of occupancy, subject 

to seasonal constraints, and shall be maintained by the applicant until established The Tree 
5 - Reviewer may require a landscape plan showing the replacement planting and the method of 

irrigation.,Any replacement planting which fails to become established within one year of 
planting shall be replanted at the applicant's expense. 

"fii '* C. Workers compensation, public liability, and property damage insurance shall be provided by 
,, any person(s) performing tree removal work authorized by a tree removal permit, 
r D. The removal of extremely hazardous, diseased, and/or dead trees shall be required where 

, such trees have been identified by the Tree Reviewer 
4 | E- Any other conditions that are reasonably necessary to implement the provisions of this 

' ' ' . chapter. 

'Si-' 

12^36:070 Procedure—Development-related tree removals. '-^^ 

At Notice and Posting of Monterey Pine Removals. Any property owner or arborist who intends to 
remove one or more Monterey Pine trees from any parcel must notify the Office of Parks and 
Recreation in writing of the address, number and size of Monterey Pine trees to be removed, with 

• - such notice addressed to the Tree Reviewer, Park Services Division, 7101 Edgewater Drive, 
t f V Oakland, CA 94621. 

In addition, the jsublic posting procedures detailed in subsections F of this section shall be required 
». for all-Monterey Pine tree removal situations. 

eWiC • B. Pre-application Design Conference. Prior to the submission of a tree removal permit application, a 
^:-*f„ s prospective applicant may request a pre-application design conference or a design review checklist 
' ^ r , , : conference by filing a request with the City Planning Department. 

The pre-application design conference shall be convened by City Planning staff, and shall include 
the. applicant, the Tree Reviewer, City Planning staff. Public Works staff (if necessary), and property owners 
of parcels located adjacent to the site of the proposed tree removal. The purpose of the pre-application 
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,d _design conference shall be to review proposed tree removals and determine whether alternative designs 
'A ' / - ifmight be possible which would reduce the number of trees to be removed. 

%• ^ ., The results'of the pre-application design conference shall be advisory, and shall not be binding on 

6St 
g , .the,prospective applicant; however, failure of a prospective applicant to reasonably incorporate the advisory 

/findings made at tfte pre-application .design conference into a subsequent tree removal permit application 
may be considered by the Tree Reviewer when making final permit determinations. 

C. /Application. In any development-related situation which requires removal or possible damage to a 
' pt̂ otected .tree or trees, including application for design review, zoning permits, planned unit 
. developments, pr land subdivisions, a tree removal permit application must be filed with the City 

•y Planning Department at the same time any zoning permit, design review, planned unit development, _ 
or land subdivision application is filed in accordance with the requirements of the regulations 
governing such applications. 
All applicants for tree removal permits shall provide two copies of a survey and site plan as specified 

by Section'l 2.36.080 of the Oakland Municipal Code and Section 302(c) of the Oakland Building Code. All 
such, surveys and site plans shall indicate the location, species, and dbh of all protected trees located within 

' thirty (30) feet of proposed development activity on the subject property, regardless of whether or not the 
' protected trees in question are included on any tree removal permit application; those protected tree(s) 

which are proposed for removal shall also be cleariy identified. 

lift 

The applicant shall also be required to certify in writing that the applicant has read, understood, and 
- , s h a l l comply with the terms and provisions of this title, including any conditions of permit approval made 

pursuant thereto. 

p. ' Initial City Review. The City Planning Department shall review and receive all applications for 
development-related,tree removal permits. 
In those cases where a tree removal permit is required, the applicant shall submit a tree removal 

permit application. Tree removal permits shall be required for all protected trees which are to be removed 
by the applicant, or which are located within ten feet of the proposed building footprint or perimeter of 
earthwork. City Planning staff shall then: 

J 1. Accept the tree removal permit application after confirming that the required information has 
been provided by the applicant; 

• " .2. Collect the fee established by the master fee schedule of the city for tree removal permit 
• review from the applicant, who shall pay such fee; 

3. Advise the applicant of the requirement to mark all protected trees proposed for removal in 
plain:view of the street with water soluble paint using a numbering scheme consistent with the 
numbering scheme used on the survey and site plan; 

^ Issue the applicant sufficient summary notices to be posted and maintained by the applicant 
in clear public view from all street frontages of the subject property; and 

5. Iriimediately forward the original tree removal permit application to the Office of Parks and 
-! • '' Recreation for further processing. 

E: CEQA Review. All tree removal permit applications shall be reviewed by the Tree Reviewer under 
the California Environmental Quality Act (CEQA) within five working days of permit application 
receipt using checklists established for this purpose. 

M f̂.'" Exemption from CEQA shall be determined by the application of criteria which take into account the 
vP-'.' 
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r existing property use (developed versus undeveloped), the total extent of requested tree removals, and the 
j | , , size of any individual protected tree proposed for removal 

| v " , iPlanning staff shall tfeview all referrals within established CEQA review time frames, and shall notify the 
. Tree Reviewer of the projected CEQA completion date. 

• In the event the Tree Reviewer determines that additional CEQA review is required, a referral shall 
a;f# , • be made to the City Planning.Department within five working days of permit application receipt City 

i. F ^ Site Posting. The applicant shall paint a sequential number of not less than twelve (12) inches in 
. * height on. each protected tree proposed for removal, and shall post the summary notices as required 

i ' herein within bNO days after making an application for a tree removal permit. The painted numbers 
and summary .'notice shall not be removed until such time as a tree removal permit is issued or 

f . 1̂ denied by the*city for the tree(s) in question 
Failure of the applicant to properiy post any tree tag or summary notice shall result in the extension 

1? of all,tirne limits established for a permit application until such time as the applicant has provided proper 
pf ,̂  tree and/or site posting. 

a- i 

3. Application Venfication. The Tree Reviewer, within four working days of receipt of a permit 
application,,shall notify the applicant whether the application is complete and accepted for filing. If 
the Tree Reviewer determines that a permit application is incomplete, the notice to the applicant 

f'Mir • shall set forth the reasons for the incompleteness, and the application shall be deemed rejected If 
* V the applicant.is not notified by the Tree Reviewer within four working days, said permit application 
I* ; ' shall be deemed complete. 
î 'ff̂  '• -hi. Public Notice and Input. The Office of Parks and Recreation shall, within ten working days of permit 

• application, notify occupants and proper owners of all parcels located adjacent to the site of 
proposed tree removal(s) in writing of the fact that a tree removal permit application has been made, 
the name of the applicant, and the closing date for public input. Notice to occupants shall be 
addressed to "Occupant." The Office of Parks and Recreation shall accept public comment regarding 
a tree removal permit application for a period of not less than twenty (20) working days following 
verification of proper site posting. 

'• Inspection. The Tree Reviewer of the Office of Parks and Recreation shall review all tree 
t;l>.*/ removal inspection requests, and shall inspect all such sites within five working days after the 
ji| T> . application is filed. 
1* - J. Site Design Conference. The City Planning Department shall meet and confer with the applicant, the 

Tree Reviewer and concerned parties in an effort to achieve a design which will accommodate the 
jeopardized tree(s) Such site design conference shall be convened not later than ten working days 
after permit application. 

. This time linmt may be modified by the mutual consent of the applicant, the City Planning 
Department, and the Office of Parks and Recreation In addition, when an application for a Planned Unit 
de^elopmefit or'fand subdivision is filed with the city, the City Planning Department shall convene a design 
conference with the applicant, concerned parties and the Tree Reviewer to address tree removal issues. 

irt^ , K. Permit Determinations. The Tree Reviewer of the Office of Parks and Recreation shall review all tree 
1^- • removal perniit applications and shall be responsible for making all necessary findings for approval 
te* . or denial of such permit applications, including attaching all necessary conditions of approval 

Any, publidnput or comments shall be noted by the Tree Reviewer 

I ' ^ . L. Permit Issuance and Denial. Based upon the determinations of the Tree Reviewer, except as 

ffiw' - - . • 
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,g - ^ 
otheiwise.stated herein and except as necessitated by CEQA review, the Office of Parks and 

.-J '\ Recreation-sh^ or deny a tree removal permit application within twenty (20) working days of 
I , application.'The Office of Parks and Recreation shall hold all tree removal permits until the appeal 

0- deadlirie established in Section 12.36.1QQ has expired. 
. If'an application for tree removal is approved and not appealed, a tree removal permit shall be 

is;sued tiy tl:ie Office of Parks and Recreation and immediately forwarded to the Office of Public Works. The 
Office, of Public VVorks shall hold.all tree removal permits unfil determinafions are made regarding any other 
perrriit applibatioris affecting the project in question. Once all permit applications for a particular project 
have been approved, the Office of Public Works shall issue the applicable tree removal permit. 

if 
If an application for .tree removal is approved and not appealed, but any other related permit 

application affecting the projectiin question is denied, the tree removal permit shall be withheld by the 
(fffice of Public .Works until such fime as all permit applications for said project are approved 

f?̂ ' • If the application for tree removal is denied and not appealed, it shall be returned to the applicant by 
ifih ,; • the Office-of Public Works, along with the reasons for denial provided by the Office of Parks and 

[ /> Recreation. 

.|:.f''*v * . - . Ebllowing issuance of a tree removal permit, the applicant shall post a copy thereof in plain view on 
;the, site,while tree removal work is undenway. 

|||.? "\ M. , Appealed Permits. Once a decision has been made regarding an appeal of a tree removal permit or 
Ig . ^ application for tree rernoval, such permit or application for tree removal shall be processed as 
' \ described in subsection L of this section. 
Ifi-t .,, ,'N. Suspended Permits. The Tree Reviewer, after notice to the tree permit holder, may, in writing, 
1̂ , '"" s.uspend a permit issued under the provisions of this code whenever the Tree Reviewer, based upon 

substantial evidence, detennines that a permit was issued in error either because the applicant 
supplied incorrect information, the applicant failed to supply all relevant informafion, and such 

. information could not have been reasonably discovered by the Tree Reviewer during the site 
: investigation, or.that work done pursuant to the permit has resulted in violation of this code'or some 

' other related code, ordinance, or resolution. 
' / , The notice to the tree, permit holder shall state the grounds for suspension. In addition, it shall state 
the coriditiiDns that must be satisfied to have the suspension lifted. The notice shall also state the permit 
,holder„upon receipt of the nofice, may submit evidence to the Tree Reviewer indicating that there are no 
jgrolinds for permit suspension. Upon receipt of any such evidence, the Tree Reviewer shall immediately 

•-./eyiew' the evidence and, ,within two working days of receipt of said evidence, shall notify the permit holder 
|I;C. - ' :in îvniting'whether,,the suspension shall be lifted 

f|,̂ ; ¥ . ; . ,The decision of the Tree Reviewer shall be final unless appealed within five working days, pursuant 
f^f;-X- to Seltioh 12':3g,100. 

[iff'C-i 1*2̂ ^̂  tree removals. # 

fif".*'* ', .Notice and Posfing of Monterey Pine Removals. Any property owner or arborist who intends to 
. , V" .remove one or more Monterey Pine trees from any parcel must notify the Office of Parks and 

i l l ,, Recreation in writing of the address, number and size of Monterey Pine trees to be removed, which 
such nofice addi-essed to the Tree Reviewer, Park Services Division, 7101 Edgewater Drive, 
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Oakland, CA 94621. 
Jn addition, the publi 

alI'Mohterey Pine tree removal situations. 
./|; 1;̂  "4 '\ln addition, the pubHc posting procedures detailed in subsection F of this section shall be required for 

^- >*.'B': Pre-application Design Conference. Prior to the submission of a tree removal permit application, a 
' ; prospective applicant may request a pre-application design conference by filing a written request 

with the .Office of Parks and Recreation. 
- „, The pre-application design conference shall be convened by the Tree Reviewer, and shall include 
;:̂ t̂heiapp1icarit, therTree Reviewer, City Planning staff, Public Works staff (if necessary), and property owners 
of parcels located:adjacent to the site of the proposed tree removal. The purpose of the pre-applicafion 

= dfsigp cpnference'jhali be to review proposed tree removals and determine whether alternafives might be 
; possible .which^wouid reduce the number of trees to be removed. 

Ml J f; , "The resuits of the pre-application design conference shall be advisory, and shall not be binding on 
^^^the'̂ prospectivejapplicant; however, failure of a prospective applicant to reasonably incorporate the advisory 

I* i". 'vffindihgsimade al the pre-application design conference into a subsequent tree removal permit applicafion 
'may bexonsidered by the Tree Reviewer when making final permit determinations 

|C . Application. In any non-development-related situation which requires removal or possible damage to 
>. -?' %prptected tree pr trees, a tree removal permit application must be filed with the Office of Parks and 

p sfiP .f, Recreatidn at 1520 Lakeside Drive (Parks and Recreation Main Office) or at 7101 Edgewater Drive, 
i*; %^ . 'ftR'oorn 405"'(Park'Services Division Office), 

" l * ' |AH*applicants for tree removal permits shall provide a site plan as specified by the city. All such site 
, C" plans shdil'-indicate the location, species, and dbh of all protected trees which are proposed for removal. 

:^ 'f 'I ; The applicant shall also be required to certify in writing that the applicant has read, understood, and 
S ishafjcomply-with'the tierms and provisions of this chapter, including any conditions of permit approval made 
M.-iT ;*pursuanf'thereto. 

D; , Initial-City Review. The Office of Parks and Recreation shall review all applications for non-
V , development-related tree removal permits, 

y >y In. those cases where a tree removal permit is required, the applicant shall submit a tree removal 
ifpernriit application. Tree removal permits shall be required for all protected trees which are to be removed 

fi^f by^'the'applicant. Parks and Recreation staff shall then: 

:?!.. i', • 1. Accept the tree removal permit application after confirming that the required information has 
r been provided by the applicant; 

l l ' jf*. .̂. . 2., Collect the fee established by the master fee schedule of the city for tree removal permit 
|T ' . , , review flroni'the applicant, who shall pay such fee; 
f4f; ."'\ ^ , - 3. Issue a sufficient number of tree tags to the applicant, one of which is to be posted and 
.jpi , maintained by the applicant in plain view of the street on each protected tree; 
" i ^ 4". Issue the, applicant sufficient summary notices to be posted and maintained by the applicant 
• § 1 •. in clear public view from all street frontages of the subject property, and 

r 5., Immediately fonward the original tree removal permit application to the Tree Reviewer for 
further processing. 

L% :,*E. CEQA Review. All tree removal permit applications shall be reviewed by the Tree Reviewer under 
;,*ft?.. ' the California Environmental Quality Act (CEQA) within five working days of permit application 
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receipt using checklists established for this purpose. 
Exenjptionlfrom CEQA shall be determined by the application of criteria which take into account the 

| S; f̂ -- ;exis,ting*property uie (developed versus undeveloped), the total extent of requested tree removals, and the 
/Size of anyindividual protected tree proposed for removal. 

:j ; Ih the event the Tree Reviewer determines that additional CEQA review is required, a referral shall 
&e raadeto thejGity Planning Department within five working days of permit application receipt. City 
.glanhingistaff.shalt review allreferrals within established CEQA review time frames, and shall notify the 

. T|ee|Reviewertofthe,proJected CEQA completion date. 

, '5 Site Posting. The applicant shall place one of the tree tags issued by the city on each protected tree,'** 
"; and shall post the summary notices as required herein within two days after making an application . ; 

' , ^ " for a tree removal permit. The tags and notice shall not be removed until such time as a tree removal 
/ ' pertfiitis issued dr denied by the city for the tree(s) in question 
* Failure of the applicant to properly post any tree tag or summary notice shall result in the extension 
^ ofall.^tiriieJimits,established for a permit application until such time as the applicant has provided proper 

tree and/or site posting, 

r G;. / Application Verification. The Tree Reviewer, within four working days of receipt of a permit 
** applicatidri, shall notify the applicant whether the application is complete and accepted for filing. If 

,f the Trefe-Reviiewer determines that a permit application is incomplete, the notice to the applicant 
J, % shall sjfrforth the reasons for the incompleteness, and the application shall be deemed rejected. If 
'; > the applicantvis not notified by the Tree Reviewer within four working days, said permit application 
r. shall beideemed complete. 

W;'' Public Notice and;Jnput. The Office of Parks and Recreation shall, within ten working days of permit 
fif "\ application, notify occupants and property owners of all parcels located adjacent to the site of 

J f proposeci trefe removal(s) in writing of the fact that a tree removal permit application has been made, 
f the narpe of the applicant, and the closing date for public input. Notice to occupants shall be 

addressed to "Occupant." The Office of Parks and Recreation shall accept public comment regarding 
a tree, removal permit application for a period of not less than twenty (20) working days following 

•• I verification of proper site posting. 
|t 1; Site,inspection. The Tree Reviewer of the Office of Parks and Recreation shall review all tree 

i • removal inspection requests, and shall inspect all such sites within five working days after the 
'7'. : J application/request is filed. 

' P®'"'7?'t Determinations. The Tree Reviewer of the Office of Parks and Recreation shall review all tree 
M W ' J r^ :trernoval permit applications and shall be responsible for making all necessary findings for approval 
1 tl y. . . . • or denial-bf such permit applications, including attaching all necessary conditions of approval. 

; r. !: A- Any telephone calls or written comments received regarding the tree removal permit application shall 
p ' |>e epnsidered'in the preparation of findings, and written records of such calls and/or comments shall be 
.? it'. *s .^ntSredtinto the permanent permit file. 

k. ..̂^ Penfiit Issuance and Denial. Based upon the determinations of the Tree Reviewer, and except as 
bthenwise stated herein, the Office of Parks and Recreation shall issue or deny a tree removal permit 

, , J %ppiicatipri within twenty (20) working days of application. The Office of Parks and Recreation shall 
* /hold all tree removal permits until the appeal deadline established in Section 12.36.100 has expired, 

if ; ' i / f , •: ,.Jf an application for tree removal is approved and not appealed, a tree removal permit shall be 
/f; issued by the Office of Parks and Recreation and immediately fonwarded to the applicant. 
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I- ' . . • 
- . If thera'pplication for tree removal is denied and not appealed, it shall be returned to the applicant by 
, the Office ofParks and Recreation, along with the reasons for denial 

f&' 

. Following issuance of a tree removal permit, the applicant shall post a copy thereof in plain view on 
the.site while tree removal work is underway 

. L. . Appealed Permits. Once a decision has been made regarding an appeal of a tree removal permit or 
application for tree removal, such permit or application for tree removal shall be processed as 
described in subsection K of this section. 

,M. Suspended Permits The Tree Reviewer, after notice to the tree permit holder, may, in writing, 
suspend, a permit issued under the provisions of this code whenever the Tree Reviewer, based upon 
substantial evidence, determines that a permit was issued in error either because the applicant 
supjDlied incorrect information, the applicant failed to supply all relevant information, and such 
information-could not have been reasonably discovered by the Tree Reviewer during the site 
investigation, or that work done pursuant to the permit has resulted in violation of this code or some 
other related code, ordinance, or resolution. 

§} :• . The notice to the tree permit holder shall state the grounds for suspension In addition, it shall state 
I/ ' • the conditionl.t^'at must be satisfied to have the suspension lifted. The notice shall also state the permit 
|]r, • holder, upon receipt of the notice, may submit evidence to the Tree Reviewer indicating that there are no' 
§:< % grounds for permit suspension. Upon receipt of any such evidence, the Tree Reviewer shall immediately 
M " review the evidence and, within two working days of receipt of said evidence, shall notify the permit holder 

in writing whether the.suspension shall be lifted. 

l l , The decision of the Tree Reviewer shall be final unless appealed within five working days, pursuant 
to Section 12.36.110, ! 

fig- 12,36.090 Proeedure—City-owned tree removals, 

p A. Tree Posting., Except as exempted in Section 12 36.140, all city-owned trees proposed for removal 
|# , . shalPbe posted by the Office of Parks and Recreation. A tree tag shall be affixed to each tree 
§P. proposed for removal in plain view of the street. The tags shall not be removed until such time as 
I - ' , tree removal is.approved or denied by the cify for the tree(s) in question 
||fr B. ̂  Public Notice,arid Input. The Office of Parks and Recreation shall, within ten working days of tree 
It ' posting, riptifyproperty owners of all parcels located adjacent to the site of proposed tree removal(s) 

' , in writing;of the fact that city-owned trees have been proposed to be removed, and the closing date 
| | , | , for public;input. The Office of Parks and Recreation shall accept public comment regarding the 
Iff . , propbsedtremoval of city-owned trees for a period of not less than twenfy (20) working days 

follovving proper site posting. 
Tree Ftemoval Determinations. The Tree Reviewer of the Office of Parks and Recreation shall review 

f|" I . . all proposed city-owned tree removals and shall be responsible for making all necessary findings for 
pt^,; , , approval or denial of such removals, including attaching all necessary conditions of approval. 
If- " ' . Any telephone calls or written comments received regarding the public input period shall be 

considered in.thepreparation of findings, and written records of such calls and/or comments shall be 
'iy' entered into the permanent Tree Reviewer files. 

D. Tree-Removal Approval and Denial. Based upon the determinations of the Tree Reviewer, and 61' 
i f* 
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except as.othenvise stated herein, the Office of Parks and Recreation shall approve or deny city-
owned tree rernovals within twenty (20) working days of application. The Office of Parks & 
Recreation shall suspend all city-owned tree removals until the appeal deadline established in 

II: . .Section 12.36,120 has expired. 
P If the proposed tree removal(s) are approved and not appealed, the city-owned tree(s) shall be 
Ag, -ji removed in-accofdance with regular work schedules. 

: * * - If the proposed tree removal(s) are not approved, the city-owned tree(s) shall not be removed 

Fdllowing approval of city-owned tree removal, the Office of Parks and Recreation shall post a public 
notice, thereof in plain view on the site while tree removal work is undenway. 

• E.. Appealed'Permits. Once a decision has been made regarding an appeal of city-owned tree removal, 
.. . such tree removal shall be processed as described in subsection D of this section. 

12,36,100 Appeals—Development- re lated tree removal permits. # 

• Any person.wfith standing as defined herein may appeal a tree removal permit decision made by the 
Office,of Parks and Recreation to the City Council 

A. Standing, A decision of the Office of Parks and Recreation with regard to a development-
related'ctree removal permit may be appealed by the applicant or the owner of any adjoining, or. 
conft"onting property. In the case of a planned unit development or subdivision, the decision 
may be appealed by the owner of any property adjoining or confronting any parcel of the 

.̂ .̂  plahned'unit development or subdivision. As used herein, the term "adjoining" means 
ef*̂ . . " , immediately next to, and the term "confronting" means in front or in back of 
f ' B. Venue. All such appeals shall be made to the City Council. The decision of the City Council 
*':1|f shall be.final. 

9- Procedure. The appeal shall be filed within five working days after the date of a decision by 
1%:' the Office of Parks and Recreation, and shall be made on a form prescnbed by and filed with 
I?;," the City Clerk. The appeal shall state specifically wherein it is claimed there was an error or 
-Sr " abuse of discretion by the Director of Parks and Recreation or wherein such decision is not 

, . supported by the evidence in the record 
, ; Upon receipt of such appeal, the City Clerk shall set the appeal for hearing at the next 

, available City Council meeting The hearing date set by the City Clerk shall be not more than thirteen 
> "(,13) working days from the date of the decision by the Office of Parks and Recreation. 

Si f " ' ' '• .• 

4f; , ; . The City Clerk shall, not less than five days pnor to the date set for the hearing on appeal, 
? ' ' give written notice to the appellant and any known adverse parties, or their representatives, of the 

1̂ 1 -] time and place of the hearing. 
'?H'' • . ' 
I*,//' , In considering the appeal, the City Council shall determine whether the proposed tree 

removal confpr-ms to the applicable cntena. It may sustain the decision of the Office of Parks and 
Recreation or require such changes or impose such reasonable conditions of approval as are, in its 
judgement; necessary to ensure conformity to said criteria. 

If the appeal is not finally disposed of by the City Council within eighteen (18) working days of 
If: li- ••• the date of the decision by the Office of Parks and Recreation, said decision shall be deemed 
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' affirmed, and the permit appeal denied 

f?̂  Should an appeal be filed during an officially declared City Council recess, the City Manager 
shall be authbrized .̂to appoint a Hearing Officer to hear the appeal and make a final determination 

,v on the appeal. All provisions of this section shall apply to such administrative appeal hearings, and 
I the decisionpf the Hearing Officer shall be final, 
k 
i; D. The appellant shall pay the fee established by the master fee schedule of the city for tree 

removal perrinit appeals. 

12.36.110 Appeals—Non-development-related tree removal permits, 

• Any person with standing as defined herein may appeal a non-development-related tree removal 
permit decision made by the Office of Parks and Recreation to the Park and Recreation Advisory 
Commission. 

A. Standing. A decision of the Office of Parks and Recreation with regard to a non-development-
related tree removal permit niay be appealed by the applicant or the owner of any adjoining or 

- confi-onting property. As used herein, the term "adjoining" means immediately next to, and the 
term "confronting" riieans in front or in back of. 

B. Venue. All such appeals shall be made to the Park and Recreation Advisory Commission. 
The decision of the Park and Recreation Advisory Commission shall be final 

C. Procedure, The appeal shall be filed at 1520 Lakeside Drive within five working days after the 
date of a decision by the Q.ffî ce of Parks and Recreation, and shall be made on a form 

. prescribed by.and filed with the Director of Parks and Recreation, The appeal shall state 
% specifically wherein it is claimed there was an error or abuse of discretion by the Director of 

Parks and Recreation or wherein such decision is not supported by the evidence in the 
record. 
Upon receipt of such appeal, the Director of Parks and Recreation shall set the appeal for 

hearing at the next available Park and Recreation Advisory Commission meeting. The Director of 
Parks and Recreation shall, not less than five days prior to the date set for the hearing on appeal, 
give written notice to the appellant and any known adverse parties, or their representatives, of the 
tiriie and .place of the hearing. 

. In considering the appeal,, the Park and Recreation Advisory Commission shall determine 
whether„the'prpposed tree removal conforms to the applicable criteria. It may sustain the decision of 
the Office of Par-ks and Recreation or require such changes or impose such reasonable conditions of 
approval ,as are, in its judgement, necessary to ensure conformity to said criteria. 

If the appeal is not finally disposed of by the Park and Recreation Advisory Commission within 
thirty (30) working days of the date of the decision by the Office of Parks and Recreation, said 

r decision shall be deemed affirmed, and the permit appeal denied. 

Should an appeal be filed during an officially declared Park and Recreation Advisory 
Commission recess, the City Manager shall be authorized to appoint a Hearing Officer to hear the 

= . appeal and make a final determination on the appeal. All provisions of this section shall apply to 
such administrative appeal hearings, and the decision of the Hearing Officer shall be final 

t,thttp;//llbrarv.munlcode.com/HTML/16308/level2/TlT12STSiPUPL_CH12.36PRTR.html Page 14 of 19 
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Fee.'Therappellant shall pay the fee established by the master fee schedule of the city for tree 
removal permit appeals. 

12.36.120 Appea ls—Ci ty -owned tree removal permits. # 

Any person with s.tanding as defined herein may appeal a city-owned tree removal decision made by 
the Office,of Parksfahd Recreation to the Park and Recreation Advisory Commission and the City Council. 

A. Stahdingi A decision of Uie Office of Parks and Recreation with regard to a city-owned tree 
i removal may beiappealed by any concerned resident of the city. 

B, Venue. All appeals shall be made to the Park and Recreation Advisory Commission. The 
decision of,the Park and Recreation Advisory Commission may be further appealed to the 
City Council, whose decision shall be final. 

C- Procedure. The appeal shall be filed within five working days after the date of a decision by 
the Office of Parks and Recreation, and shall be made on a form prescribed by and filed with 
the Director of Parks and Recreation. The appeal shall state specifically wherein it is claimed 
there was an error or abuse of discretion by the Director of Parks and Recreation or wherein 
such decision is not supported by the evidence in the record 

. Upon receipt of such appeal, the Director of Parks and Recreation shall set the appeal for 
hearing at the next available Park and Recreation Advisory Commission meeting. The Director of 
Parks and Recreation shall, not less than five days prior to the date set for the hearing on appeal, 
give written notice to the appellant and any known adverse parties, or their representatives, of the 
time and place of the hearing. 

In considering the appeal, the Park and Recreation Advisory Commission shall determine 
whether the;proposed tree removal conforms to the applicable criteria. It may sustain the decision of 
the Office pf Parks and Recreation or require such changes or impose such reasonable conditions of 
approval;asjare, in its judgement, necessary to ensure conformity to said critena. 

Any'decision of the Parks and Recreation Advisory Commission may be appealed to the City 
Council. 

Should an appeal be filed during an officially declared Park and Recreation Advisory 
Commission dr CityfCouncil recess, the City Manager shall be authorized to appoint a Heanng 
Officer to Jiear the appeal and make a final determination on the appeal. All provisions of this section 
shall apply to such administrative appeal hearings, and the decision of the Heanng Officer shall be 
final.. 

• D. Fee". The-appellant shall pay the fee established by the master fee schedule of the city for tree 
removal permit appeals. 

(PriQi code § 7-6.083': 

12.36.130 Emergency s i tuat ions, # 

In case of an emergency in which a protected tree is in so dangerous a condition as to pose an 
immediate threat to safety or property, the Director of Parks and Recreation or the Director of Public Works. 

http.//lrbrarY.municode.com/HTML/16308/level2/TIT12STSlPUPL_CH12.36PRTR.html Page 15 of 19 
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> or their respective designees, shall be empowered to waive the requirement for a tree removal permit. 
Supervisory^ personnetfof East Bay municipal utility district, Pacific Bell, Pacific Gas and Electric Company, 

;; and Alameda .County,flbod control and water consepy/ation district shall also be authonzed to conduct 
? emergency tree removal without a tree removal permit. 

•X. 

•; The removal/pf a protected tree under emergency conditions shall be reported to the Office of Parks 
\; and Recreation on.the first business day following the emergency tree removal. 

12.36.140 Exemptions, sf 

A. City.of Oakland. In situations which require the removal of hazardous trees located on city property, 
a tree removal permit shall not be required. Hazardous city trees shall be verified by city staff using 
the cnteria contained in Chapter 12.40 of this code hazardous tree ordinance. 

B. Other Public Agencies, A tree removal permit shall be required for removal of protected trees as 
defined in this.'chap|er, unfess the agency has previously and continuously demonstrated that it has 
adopted:a vegetative management program that is consistent with the city's tree policies, as 
enunciated ipthis code and the Oakland comprehensive plan. The Parks and Recreation Advisory 
Commission shall review the vegetation management plans annually or upon any major revisions to 
ascertain exemption status. 
In accordance with the California Public Utilities Code, Rules 35 of General Order 95, reasonable 

clearance of branches, foliage or trees on Pacific Gas and Electnc property to allow the safe and reliable 
operation of utilities shall be exempt from tree removal permit requirements 

C. Court Mandated.Tree Removals. A tree removal permit shall not be required for the removal of any 
protected tree mandated by a court of law in accordance with Chapter 15.52 of this code (view 
preservation ordinance) or Chapter 12.40 of this code hazardous tree ordinance 

l \ 12.36.150 Enforcement and penalt ies, # 

A Except in compliance with the terms of this chapter, no person shall remove, damage, or endanger 
I; any protected ĥ ee in the city. 

B. Any person violating any of the provisions of this chapter shall be deemed guilty of an infraction. 
C. Park Rangers, Senior Park Rangers, Supervising Park Rangers, Senior Park Supervisor, Senior 

{ Tree Supervisor, Arboricultural Inspector, and Management Assistant (Parks) of the city of Oakland 
;/ are authorized to enforce the provisions of this chapter and, pursuant to the provisions of Section 5 

of the,California Penal Code, are further authorized to arrest without a warrant any person violating 
said chapter. 

D. A viotation shall be liable for all costs associated with the investigation and enforcement of this 
i chapter by the city. 

E. In addition, a violator shall-be required to provide replacement trees and/or fees, but not to exceed 
t the value of the tree or trees legally removed or damaged, as evaluated by the formula developed by 

the International Society of Arboriculture 
F. •' An applicant or property owner who fails to comply with the provisions of this chapter, or who 

violates said provisions, shall not receive a certificate of occupancy from the city for any project 
wherein such noncompliance and/or violations have occurred until such time as the provisions of this 
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-̂ chaptej,have'bee|ffully;ia^^^ 
G - The remediesis;et|fM(j Jn *̂^̂^ A.̂ through G of this section sfpajl be considered alternative, 

and shall be:in additibnjfô ^̂ ^̂ ^ available to the city in law or equity. 
• iPriar code'§'^?-6.j1} 

12^36,1601nye^t i^t lpi l l^ ly^^^ # „ , / ^' 

When, in theiopiniob of the lree Reviewer, a violation of thiS:chapter may have occurred, the'Tree , 
gevipvyer shalljnvestigate;|hj allegedjYiolation(s) and make-written preliminary findings.. If the preliminar̂ »!i|,;,. . .̂  

'• findings sugge%|thatfai!yioia^^^.of f̂^̂^̂  haS;pccurred,;the Treelgeviewer shall-notify the alleged'{'.lef*;^ 
'•yidlatqr.arid/or p§pe^pwri^^fdifferSplthan the alleged violator, in'writing! i,fhe noticejsh'ail" include a. f ' - C ^ 
fdescription of each alleged viplation, and sBall provide the alleged violator and/or property owner ten 
working daysin which^Jrespp^ jn writing, or to request a heanng tjefdre the City Council, or both. The. 
notice shall also in|licateltiiat0fttM violator and/or property owner do not.respond withiri tRe ten 
working day periqd;^thej^lirtiin^. findings of the Tree Reviewer shall become final, and the alleged 
vi'olator and/or prop%*rty owrierisl to the provisions of Sections 12.36.180 and 12.36:190, 

: , rPfior coc'e § 7-6 'i21) 

Î r . • - • 
' V * £.5 

12,36.170 Viblat ion Kearihg. 

\'lf the alleged viptat^nd/oiigrp owner, pursuant to Section 12.36.160. requests a hearing 
f l V before the City Councilth&date df4the:hearing shall be set within five worRing days of the city's receipt of 

the requestifor a hearinj. ^ ^ ^ n n^fce of the hearing, which may be continued from time to time, shall 'be 
::fi^: • ' .igiven tdalleged vio1atolandl(|rIpropeHy owner at least five working days prior to the hearing. 

, Atthe hearirigi thgalleged violatpr and/or property owner shall have the burden of disapproving the ' 
prelinninary firidingsjojf th^Tre^.-Review^^ In the event any party requesting a;;hearing fails to appear, the 
decision of the .TreefReviewe^hall become final, and the violator shall be subject to the provisions of 

: Sktions 12.36.180 and #561190. 

At.tha.clo'se of the^heafihg, the^ity Council, using the evidence in the record, shall determine 
whether any violationspf%is!chapter;have;OC^^ The decision of the City Council shall be supported by 

, written findings,.and shall .t|e;final. A copy of the City Council's findings shall be sen/ed on the alleged 
vioiator'and/or property owner. 

; ; In anyc i |e ih:^whichijie Ci^^ Council determines that a violation has occurred, the violator shall be 
' subject tp.the provisions ofiSections 12.36.180-and 12.36.190. 

12v36.^80 Cos t of t r e | rerf#val permit violat ion investigation, enforcement , and 

l, '^. >/epla.cement p l ian t in^ :a" l i i n . 

; ' The-.costs'Putiinedri^niSection 12.36:1'50.above shall constitute a special assessment against the real 
• property whereupon,a t̂ Pe remp^^ violation has been investigated, confirmed and enforced Said . 

\ •: :. costs-shall be-.itemized i'n'.writing'l'̂  3'̂ ^̂  of assessment. The.Director of Parks and Recreation shall 
V , qause a 'copy of the repbrt-rdflassessment to be,served upon the owner of said property not less than five 
''" days prior to .the-time|fixedifoFcorifirmation of said assessment: service may be by enclosing a copy of the " 
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i j i :̂  reportpf assessment,in';igeal|d:enyelope postage prepaid, addressed to the oyyner at his or her last 
5.,%.,iiikno^wn"address as;the:sanie|apppare',pn'tHe last equalized assessrrient rol||.of'the city,' and depositing 

g. w- sanie in the'UnitedStatesipaili alidteerviee shall be deemed completed at-the time of deposit in the United 
l l ^ r ' States-maii; •" -'^/'^' ; ^-iJJf.'-'-f-

i S f • A copy of theirepdrffdt assessment shall be posted in the Office of Parks,and Recreation at least 
' threeidays prior to the-.time^eh4he;report*will be submitted to the City Council. After the assessment is 

made^andponfirmed, it sha]l|be.a lien-on said teal property. 

* 

Such;lienHattaches uppri|recordation in the Office of the County Recorder, Alameda County, by 
| , 4 ;5;ertified copy of^tfie resolutionfof confirmation. After confirmation of the report, a^certified copy shall be filed 

withithe,County Auditor^Ailarneda.County.fPn or before August 10th. The description of the parcel reported 
shalLbe that used fdfithe'same parcel as the'County Assessor's map books-for the current year The 

,. CountyAssessor shalferiterieachSssessment on the county tax rolls opposite the parcel of land. The 
Jf,*r •'•'ariiburit of the. assessmenf^shall beicollected at the same time and in the same manner as ordinary 

' , rfiunicipal taxes are collecte'dfiand sljall be subject to the same penalties and. tine same procedure for 
P . foreclosure and sale in=c'ase''of delinquencies as provided for ordinary municipal taxes. 

|E||r%.36,,190 Notice of lien—Tfie^ removal permit violation investigation, enforcement, 

•l|^^.re'plac'emenfplantings.'--

,• • -The' lien'mentionî ciiin Se'ction 12.36:-180 shall take the following form: 

. ' ^ NOTICE OF LIEN 

m 

Pursuant to authprifyjiyestedyn me by Resolution No.;#rule; CM.S. , of the Council of the City of 
; Oakland. •pa'ssed''bri,the. Jl- day of ;#rule;,19 and the provisions of < 

Chapter 12.36. of thWOakTan'd Municipal Code. I did, on the day of ;#rule;, 
||V„- • " 19 • -A ihitiate/a'tfeP removal permit violation inves'tigatioh, an enforcement of this 
|v « , chapter, and repjacemenf pljntirigs to be made at Uie location hereinafter described at the expense 

• ' of the ownprs;tl^erepf,sinf^^^ 
thereof; and the City"oftOa|landtdbes hereby claim a lien upon the hereinafter despribed real 

• proper^y.in said annigunt;,tfesame shall be a lien upon the said property until said sum with interest 
If- *-: ' , • thereon'at the legallyfalloSible'rate from the date of the recordation of this lien in the O 

' C'ounty,Recofderof4he County of Alameda, State of California, has been paid-in full. The real 
, property hereipaftegmentpned^^^a^^ upon which a lien is claimed is that certain parcel of land lying 

[i? _ , • and being intthe City of :0aklan3^ County of Alameda, State of California, and particularly described 
•'. as fdllows-ftd wit'vr..". , . 

l^'iY;, ^. " ' . ' (insert description of property) • , : | 

4 ^ , , Dated this '\ . = day of :#rule:. 19 . 
• 1 

: " 
LI*!*; . 

W- ' • '(p!'̂ <M,A{?i:t9 § 7-6 1321. 

r , ' • 
a 

Directprsgf: Pa^kSicindRecreation 
C'lTYOFtiAkhAND 
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»12*36*200.'liabilities: f»f# " 

• * ' JA.'' The!istuance and'pxercise oft^'pe/mit pursuant to this chapter shall no||be. deemed to. establish;any 
^' ' ,public'8se or aceeislridt alreadf'in existence with regard to the proper^ to which the permit is 

applicable.-,;;; T • •'- ^ 
;The;lsuan(^ ptafpermit pursuant to-this chapter shall not create any liability of the city with regard 

; / \ ,'Vtfi^iWprk to b^iferfpfmed.pndit^e applicant?for such permitshall agree to hold harmless the city, 
aridHs'officers'an^Srnpldyees damiage or injury tiiat may occur in connection with, or 

' ; . si}.'.. .-'-M*:.' ^sifc, ''•..2'., ' '' 
t;, resulting|from,>such work. 

(p!,o; cade',§ ?4$!5/'• .it 

S0 
I : 

wf>' 
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Uniiid SSte EfprtmaM'of.Agricultufe 
Natiiral;ReMi»M:Ccmsinatm^ Plant Guide 

3̂ ' 

Quercus agrifolia Nee 
Plant Symbol = QUAG 

Contributed by: Santa Barbara Botanic Garden &. 
USDA NRCS National Pla/it Data Center 

J'S.-.Peterson- * 
USDA NRCS NPDC 
@PUANTS 

Use 
Erosion: Coast Jive oaks stabilize soil on slopes, 
provide an organic-rich Utter, and contribute to a 
habitat for a diversity of insetns, birds, and mammals. 

Wildlife. Aconfe are an important food source for 
birds, small mammals, arid deer Deer may browse 
the young foliage. 

Ethnoboianic: Native Americans used acorns as an 
important food staple arid early European colomsts 
fourei thatits wboid made a superior charcoal for use 
in a .variety of industries, mcludmg baking and 
preparing moi1%]-

Lemdscdpe andbeautijication: Coast live oak is an 
important element in both natural and nfan-made 
landscapes,, providing shade aiid an aesthetic quality. 

Status. 
Please consultthe PLANTS Web site and your State 
Department of Naliiral Resources for this plant's 
current status, such as, stale noxious status and 
wetland iridicalor values. 

Description 
General: Oak Family (Fagaceae). Coast live oak, an 
evergreen tree 10 to 25 m tall, has a broad, dense 
crown and widely spreading branches The lower 
limbs of ungrazcd trees often recline on the ground. 
Mature bark is gray and shallowly furrowed Leaves 
arc oblong to oval, 2 to 6 cm in length, cupped, with 
entire to toothed margins. The upper surface is 
strongly convex, deep green and smooth, but the 
lower surface is paler, with haiiy-tufted vein axils. 
Like all oaks, coast live oak is monoecious and wind-
polhiiaicd. Acorn cups arc composed of Oun, flat 
scales The one-seeded nuts are 2 to 4 cm long, 
narrowly conical, and mature in one j'ear. On 
average, trees have high aconi production once e\-ery 
2 to 3 years. Flowering takes place from February lo 
April. Fruits mature between August and Oaober. 

Di.<;trihution: Coast live oak occurs in the coast 
ranges from north central California southward to 
northern Baja California. For current distribution, 
please consult the Plant Profile page for this species 
on the PLANTS Web site. 

Establishment 
Adapialion It grows in well-draiiKd soils on bluffs, 
gentle slopes, and canyons, and can be found up to 
14()0 m m elevauoa This species is adapted to 
relatively warm, wet winters and dry summers 
moderated by fog and cool temperatures, but does not 
occur where the ground freezes. Although tolerant of 
various soil types, Uve oak prefers a deep loam. 
Common associates include species of sumac, 
lemonade bcny, and toyon. Coast live oak is 
particularly well adapted to fire. Branches may 
produce new shoots after having been lightly burned 
Trunks e.\-posed to moderate fires often resprout from 
the base Like most oaks, it has an obhgate 
relationship wUi mycorrhizal fungi, which provide 
critical moisture and nutrients 

Propagation by seeds. Oak seeds do not store well 
and consequently seeds should be planted soon after 
maturity Nuts iirc considered ripe when they 
separate freely from the acorn cap and fall from llie 
tree Cire should be taken to collect local frmts, 
because they may be adapted to local environmental 
coixlitions Viable nuts are green to brown and have 
unblemished walls. Nuts -with discoloration or sticky 
cxTidaies, <Tnd small holes caused by insect larvae, 
should be discarded 

Plant N4aterials,<:http://plant-materials nrcs.usda.gov/> 
Plant Fact Shec't/<juidefCoordination Page <http;//p!ant-inaicnals nrcs usda.gov/intxanei/pfs.hlml> 
National Plant Data Center <http //npdc usda.gov> 
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Propagation of coast4iye.oak isihighly successfuf by 
direct se£^ng aVttetbeginninglo^^ 'Once a site 
is chosen̂  preparelhSles tig|aiB!fO,-mches ui 

• diamelier ahd 4 to 5 iiicl^Sd&p. . OiS giain of a 
slpw-releasefertiHzepslrouldjĵ ^^^ bottom 
anacovered'by a siiMlfamoS:6f sbil?.*Place 6 to 10 
acorns in each hole at ajdepth ̂ of 1 to 2 inches. 
Temporaiy eitelosurcssfouldbeitisedtoriiiiiimize 

. hiert»ivory-by rodents or birds. Aisiinple enclosure 
canbe constmaod fromiaJ quart=plastic dany 
container with tKejbolto''in/emo^:and a'^tai 

. screeffaltaclpd. N^i-the^^nd of.tffi first seasô ^ 
• seedlings'SIK)UM be»ttiinnffl|p 2 o'iSI]§er hole-apd'to 

1 s&dling by tlic.sew& seaSin. SiSpicinerital 
^' watering, nay be|moes&y if a?Srought of 6 weeks or 
, more occurs, during the !s4nJ%.̂ : ^ 

Container likmtingySe^^iay,0[fplm^^ one-
gallon containers, iisingjwelWraife*d that 
includes slow-release ferlili|ef/|Igpered?j^astic 

.'planting tubes, wiAayolurae o f ^ t c j ^ also 
• may be usedLiSee^!should be!plaiited iiKhes 
deep and the soil^fpt nKusbrSee^^ be 
transplanted as soon̂ as tlK|first^tnK;leaves mature. 
Î lanting ihoies sliohld be"al|ieast twice as wide and 
deep asthe qonlainer̂ i Seollings may r̂equife 

" watering wery^^2'to}^ |̂vee£¥iiring"!ffi^ season. 
Care should beJtakeriSivve&^fed^ muicfearound 
yourigjpUiJts tuttiLtlKy'&e 6 toflOjinclStall. 

''}ManagemeBt' 
•Rariiral me oakfegeifiraticinifroiti'^eds tends to 
occur sporadicaUyldurihg wimers with.abpve average 
;precipilation.tliai£^s^enli^^roug 
Seedlings are es|»eciaU|i|emitive tffiffimpling and 

,,too herbiyory by;tode^,4?Ct^?^ Common 
: insects incliide rnpfe larvae m|l:tefiCc 
Mature, trees are espeaily';st^&ptible'to oak crown 
aal robt rotfimgi {e.g:,̂ Inomt̂ tG,(moder and 
Lae 'tiporus) which decay w^d^Ui lrmU^^ 
Activities that distuibjOr comi»c*'soil arourid'trces, 
including constriKtion aridfUvestock̂ ^ need to 
be avoided or.carefuUy niai^ged^thin<tiii near the 
zone:of leaf canopy. Summer imgation near oaks 
should also;be avoided, especiallyjin uiban 
landscapes,?b£»:au^;il promotesnoak lootand crown 
rot. When desirablel mature trws consunfid by fires 
ma>'-be allowedto ra:ovetfrom%tuinp sprouts if 
rcpl^ting'dn largctractfis une^i»mical 

- ,S ' • . . . I';,, • 
Ciiltivars.liapirbveci and'Selected Materials (and 

• area,ofor%in)'/^^- ^ '-ik^ .. _'. 
It'isbestto plant species/frdmyoffllocal area, 
•adapted to ttejspecificsatelcoiKUti the 

' .plants are'lb.bcigrbwnrj-Tlm'Ipec^^ from 
rhost'native, plarit.'nuiseries witliiniits!"rarige' Contact 

your local Natiiral Resources Conservation Service 
(fomieriy Soil Conservation Ser\ace) office for more 
informatioa Look in tiie phoiK book undei- "United 
States Government." The Natural Resources 
Conservation Service wiirbe Usled'imder the 
subheading "Dcpaitlment of Agriculture." 
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For more mformaticaj about this and other plants, please contact 
your local NRCS field office or Conservation District, and visil the 
1^.ANTS Web sile<http://plants usda.gov> or the Plant Materials 
Program Web site <http:AT'lkn-Materials.nrcs.iisda.̂ ov> 
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To file a complaml of discriminaa/m write USDA. Director. Office 
of Civil Rights. Room 326- V, \ WTuaen Butlding, 14lh and 
Independence Avenue, SW, Washington, DC 20250-9410 or call 
202-720-5964 (voice or TDD). USDA is an equal opportunity 
provuier and e/rployer. 
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JUDGES: Before: Alex Kozinski, Chief Judge, 
and Andrew J. Kleinfeld, Michael Daly Haw
kins, A. Wallace Tashima, Sidney R. Thomas, 
Barry, G. Silverman, Susan P. Graber, \**2] 
Ronald M.- Gould, Marsha S. Berzon, Richard 
C. Tallman, and Jay S. Bybee, Circuit Judges. 
GRABER, Circuit Judge. GOULD, Circuit 
Judge, concurring. 

OPINION BY: Susan P. Graber 

OPINION 

[*573] GRABER, Circuit Judge: 

The Telecommunications Act of 1996, Pub. 
L. No. 104-104; 110:Stat. 56 (codified as 
amended in U.S.C. Titles 15, 18 & 47) ("the 
Act"), precludes state and local governments 
frorri enacting ordinances that prohibit or have 
the effect of prohibiting the provision of tele
communications services, including wireless 
services. In 2003, Defendant County of San 
Diego enacted its Wireless Telecommunica-
tioiis Facilities ordinance. San Diego County 
Ordinance No. 9549, fi 1 (codified as San Di
ego Couiity Zoning Ord. BB 6980-6991, 7352 
("the Ordinance")). The Ordinance imposes re
strictions [*5741 and permit requirements on 
the construction and location of wireless tele
communications facilities. Plaintiff Sprint Te
lephony PCS alleges that, on its face, the Ordi
nance prohibits or has the effect of prohibiting 
the, provision of wireless telecommunications 
seryices, in violation of the Act. The district 
court permanently enjoined the County from 
enforcing the Ordinance, and a three-judge 
panel of this coiirt affirmed. Sprint Telephony 
PCS L P V. County of San Diego. 490 F.3d 
700'(9th Cir. 2007). [**3] We granted rehear-
ihg en banc, 527 F.3d 791 (9th Cir. 2008), and 
we now reverse. 

FACTUAL AND PROCEDURAL HIS
TORY 

The County of San Diego enacted the Ordi
nance "to establish comprehensive guidelines 
for the placement, design and processing of 
wireless telecommunications facilities in all 
zones within the County of San Diego." San 
Diego County Ordinance No. 9549, B 1. The 
Ordinance categorizes applications for wireless 
telecommunications facilities into four tiers, 
depending primarily on the visibility and loca
tion of the proposed facility. San Diego County 
Zoning Ordinance B 6985. For example, an ap
plication for a low-visibility structure in an in
dustrial zone generally must meet lesser re
quirements than an application for a large tower 
in a residential zone. Id. 

Regardless of tier, the Ordinance imposes 
substantive and procedural requirements on ap
plications for wireless facilities. For example, 
non-camouflaged poles are prohibited in resi
dential and rural zones; certain height and set
back restrictions apply in residential zones; and 
no more than three facilities are allowed on any 
site, unless "a finding is made that colocation 
of more facilities is consistent with community 
character." 1**4] Id. An applicant is required 
to identify the proposed facility's geographic 
service area, to submit a "visual impact analy
sis," and to describe various technical attributes 
such as height, maintenance requirements, and 
acoustical information, although some excep
tions apply. Id. 6 6984. The proposed facility 
must be located within specified "preferred 
zones" or "preferred locations," unless those 
locations are "not technologically or legally 
feasible" or "a finding is made that the pro
posed site is preferable due to aesthetic and 
community character compatibility." Id. B 
6986. The proposed facility also must meet 
many design requirements, primarily related to 
aesthetics. Id. B 6987. The applicant also must 
perform regular maintenance of the facility, 
including graffiti removal and proper landscap
ing. Id B 6988. 

General zoning requirements also apply. 
For example, hearings are conducted before a 
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permit is g!:mted,̂ id. 6 7356, and on appeal, if 
requested, it/. B 7366(h). Before a permit is 
granted, the zoning board must find: 

That the location, size, design, 
and operatingfcharacteristics of the 
proposed use will be compatible 
with .'adjacent uses, residents, 
buildings, or structures, with f**5] 
cohsiderkidn given to: 

1. Harmony in scale, bulk, 
coverage and density; 

2. The availability of public fa
cilities, services and utilities; 

3. The harmful effect, if any, 
upon desirable neighborhood char
acter; 

4. The generation of traffic and 
the capacity and physical character 
of surrounding streets; 

5. The suitability of the site for 
the type and inten sity of use or 
development which is proposed; 
and to 

6. Any other relevant impact of 
the proposed use[.] 

(*575| Id. B 7358(a). The decision-maker re
tains discretionary authority to deny a use per
mit application or to grant the application con-
ditic/nally./^. B 7362. 

Soon after the County enacted the Ordi
nance, Sprint brought this action, alleging that 
thl ,Ordinance violates 47 U.S C fi 253(a) ' be
cause, on its face, it prohibits or has the effect 
of ..prohibiting- Sprinf s ability to provide wire
less, telecommunications services. Sprint sought 
injunctive and declaratory relief under the Su
premacy Clause and 28 U.S.C. fi 133], and 
damages*and attorney fees under 42 U.S.C. fi 
1983. The County argued that fi 253(a) did not 
apply to the Ordinance, because 47 US.C. fi 

332(c)(7) exclusively governs wireless regula
tions, and that, in any event, the Ordinance is 
1**6] not an effective prohibition on the provi
sion of wireless services. The County also ar
gued that damages and attorney fees are un
available because Congress did not create a 
private right of action enforceable under 42 
U.S.C. fi 1983. 

1 In its complaint. Sprint also alleged 
that the Ordinance violated another sub
section of 47 U.S.C. fi 253. The district 
court dismissed that cause of action for 
failure to prosecute, and Sprint does not 
challenge that dismissal on appeal. 

The district court first held that facial chal
lenges to a local government's wireless regula
tions could be brought under either fi 253(a) or 
fi 332(c)(7), because neither is exclusive. The 
district court next held, relying on our decision 
in City of Auburn v. Qwest Corp., 260 F.3d 
1160 (9th Cir. 2001), that the Ordinance vio
lated fi 253(a). The district court therefore per
manently enjoined the County from enforcing 
the Ordinance against Sprint. Finally, the dis
trict court held that a claim under 42 U.S C. fi 
1983 for a violation of fi 253(a) was not cogni
zable and granted summary judgment to the 
County on that claim. The parties cross-
appealed. A three-judge panel of this court af
firmed, and we granted rehearing en banc. 

STANDARDS [**71 OF REVIEW 

We review for abuse of discretion the dis
trict court's grant of a permanent injunction, but 
review its underlying determinations "by the 
standard that applies to that determination." 
Ting V. AT&T 319 F 3d 1126, 1134-35 (9th 
Cir. 2003). 

DISCUSSION 

Sprint argues that, on its face, the Ordi
nance prohibits or has the effect of prohibiting 
the provision of wireless telecommunications 
services, in violation of the Act. As a threshold 
issue, the parties dispute which provision of the 
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Iff, 

if 

Act-47 u s e . fi 253(a) or 47 U S C . fi 
332(c)(7)(B)(i)(Il)-app\\es to this case. 

A. The Effective Prohibition Clauses of 47 
use fi 253(a) and 47 U.S.C. fi 
332(c)(7)(B)(i)(II) 

When Congress passed the Act, it expressed 
its intent "to promote competition and reduce 
regulation in order to secure lower prices and 
higher quality services for American telecom
munications consumers and encourage the 
rapid deployment of new telecommunications 
technologies." 110 Stat, at 56; see also Ting, 
319 F.3d 1*5761 at 1143 ("[T]he purpose of 
the . . . Act is to 'provide for a pro-competitive, 
deregulatory national policy framework . . . by 
opening all telecommunications markets to 
competition.'" (quoting H.R. Rep. No. 104-458, 
[**81 at 113 (1996) (Conf Rep.), reprinted in 
1996 U.S.C.C.A.N. 124, 124)). The Act "repre
sents a dramatic shift in the nature of telecom
munications regulation." Cablevision of Boston, 
Inc. V. Pub. Improvement Comm'n, 184 F.3d 
88, 97 (1st Cir. 1999); see also Ting 319 F 3 d 
at 1143 (characterizing the Act as a "dramatic 
break with the past"). Congress chose to "end [] 
the States' longstanding practice of granting 
and maintaining local exchange monopolies." 
ATiScT Corp v. Iowa Utils. Bd , 525 U.S 366. 
405, 119 S Ct. 721, 142 L Ed 2d 834 (1999) 
(Thomas, J., concurring in part, dissenting in 
part). 

Congress did so by enacting 47 U.S.C. fi 
253, a new statutory section that preempts state 
and local regulations that maintain the monop
oly status of a telecommunications service pro
vider. See Cablevision of Boston, 184 F.3d at 
98 ("Congress apparently feared that some 
states and municipalities might prefer to main
tain the monopoly status of certain providers . . 
... Section 253(a) takes that choice away from 
them. . . . " ) . Section 253(a) states: "No State or 
local statute or regulation, or other State or lo
cal legal requirement, may prohibit or have the 
effect of prohibiting the ability of any entity to 

provide any interstate or |**9] intrastate tele
communications service." 

The Act also contained new provisions ap
plicable only to wireless telecommunications 
service providers. The House originally pro
posed legislation requiring the Federal Com
munications Commission ("FCC") to regulate 
directly the placement of wireless telecommu
nications facilities. See H.R. Rep. No. 104-
204(1), B 107, at 94 (1995), reprinted in 1996 
U.S.C.C.A.N. 10, 61. But the House and Senate 
conferees decided instead to "preserve [] the 
authority of State and local governments over 
zoning and land use matters except in the lim
ited circumstances set forth in the conference 
agreement." H.R. Rep. No. 104-458, B 704, at 
207-08 (1996) (Conf Rep.), reprinted in 1996 
U.S.C.C.A.N. 124, 222. 

Accordingly, at the same time, Congress 
also enacted 47 U.S.C. fi 332(c)(7). Section 
332(c)(7)(A) preserves the authority of local 
governments over zoning decisions regarding 
the placement and construction of wireless 
service facilities, subject to enumerated limita
tions in fi 332(c)(7)(B). One such limitation is 
that local regulations "shall not prohibit or have 
the effect of prohibiting the provision of per
sonal wireless services." Id. fi 
332(c)(7)(B)(i)(II). 

We have f**101 interpreted fi 
332(c)(7)(B)(i)(lI) in accordance with its text. 
In Metro PCS, Inc. v. City of San Francisco, 
400 F 3 d 715, 730-31 (9th Cir 2005), we held 
that a locality runs afoul of that provision if (1) 
it imposes a "city-wide general ban on wireless 
services" or (2) it actually imposes restrictions 
that amount to an effective prohibition. 

Our interpretation of fi 253(a), however, 
has not hewn as closely to its nearly identical 
text. Again, fi 253(a) states: "No State or local 
statute or regulation, or other State or local le
gal requirement, may prohibit or have the effect 
of prohibiting the ability of any entity to pro
vide any interstate or intrastate telecommunica-
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tipns sei^ice." In Auburn, we became one of 
the first federal circuit courts to interpret that 
provision. We surveyed district court decisions 
and adopted their broad interpretation of its 
preemptive effect. Auburn, 260 F.3d at 1175-
76. In the course of doing so, we quoted fi 
253(a) somewHaft inaccurately, inserting an el
lipsis in the text fi 253(a). Id at 1175. We 
held that "[sjection 253(a) preempts 'regula
tions that.not only "prohibit" outright the ability 
of any entity lo provide telecommunications 
services, but also |**11] those that "may . . . 
have the.eflfect ofprohibiting" the provision of 
such services.'" Id. (quoting Bell Atl.-Md., Inc. 
V. Prince George's County, 49 F. Supp 2d 805, 
814 (D. Md. 1999), vacated and remanded on 
other grounds, 212 F.3d 863 (4th Cir 2000)); 
see also Qwest Commc'ns Inc. v. City of Ber
keley 433 F.3d 1253, 1258 (9th Cir 2006) (in
validating the locality's regulations [*577] be
cause they, "may have the effect of prohibiting 

; telecommiinicatioris companies from providing 
services"); Qwest Corp. v. City of Portland, 
385 F 3 d 1236, 1241 (9th Cir. 2004) (empha
sizing that "i:egulations that may have the effect 
of prohibiting, the provision of telecommunica
tions services are preempted [by fi 253(a)]"). It 
follpweci from that truncated version of the 
statute that, if a local regulation merely "cre-
ate[s] a substantial . . . barrier" to the provision 
of services or "allows a city to bar" provision of 
services. Auburn, 260 F.3d at 1176, then fi 
25iCa),'preempts the regulation. Applying that 
broad standard, we held that the municipal 
regulations at issue in Auburn were preempted 
because they imposed procedural requirements, 
charged fees,, authorized civil and criminal pen
alties, and""the ultimate 1**12] cudgel"-
feserved discretion to the city to grant, deny, or 

•.revoke the telecommunications franchises. Id 

• '".Our expansive reading of the preemptive 
effect of / 253(a) has had far-reaching conse
quences. The ^wftwrw standard has led us to in
validate several local regulations. See Berkeley, 

. 433 F.3d at 1258 (holding that Berkeley's regu
lations were preempted by fi 253(a)); Portland. 

385 F.3d at 1239-42 (reversing the district 
court's holding that Portland's regulations sur
vived preemption and remanding for additional 
analysis). Three of our sister circuits also have 
followed our broad interpretation of fi 253(a), 
albeit with little discussion. See P.R Tel. Co v. 
Municipality of Guayanilla, 450 F.3d 9, 18 (1st 
Cir 2006) (citing Qwest Corp. v. City of Santa 
Fe, 380 F3d 1258, 1269 (10th Cir 2004)); 
Santa Fe, 380 F.3d at 1270 (quoting Auburn, 
260 F3d at 1176); TCG N.Y., Inc. v. City of 
White Plains, 305 F.3d 67. 76 (2d Cir. 2002). 
Applying our Auburn standard, federal district 
courts have invalidated local regulations in tens 
of cases across this nation's towns and cities. 
See, e.g., NextG Networks of Cal, Inc. v. 
County of Los Angeles, 522 F. Supp. 2d 1240, 
1253 (CD. Cal. 2007); TC Sys., Inc. v. Town of 
Colonic, 263 F. Supp 2d 471, 481-84 
(N.D.N.Y. 2003); [**13\ XO Mo., Inc. v. City 
of Maryland Heights, 256 F. Supp 2d 987. 
996-98 (ED. Mo. 2003). 

But the tension between the Auburn stan
dard and the full text of fi 253(a) has not gone 
unnoticed. See City of Portland v. Elec. Light
wave. Inc., 452 F. Supp. 2d 1049. 1059 (D. Or. 
2005) ("The Ninth Circuit's interpretation of the 
scope of section 253(a) appears to depart from 
the plain meaning of the statute . . . ."); Qwest 
Corp. v. City of Portland, 200 F. Supp. 2d 
1250, 1255 (D. Or 2002) (construing the 
Auburn standard as dictum because reading fi 
253(a) as preempting regulations that may have 
the effect of prohibiting telecommunications 
services "simply misreads the plain wording of 
the statute"), rev'd by Portland, 385 F.3d at 
1241 ("Like it or not, both we and the district 
court are bound by our prior ruling [in 
Auburn]."); see also Newpath Networh LLC v 
City of Irvine. No. SACV-06-550, 2008 U.S 
Dist. LEXIS 72833, 2008 WL 2199689, at *4 
(CD. Cal Mar 10, 2008) (noting that "the 
Court is sympathetic to Irvine's argument that 
judicial decisions in this area have not been 
particularly instructive in telling municipalities 
how they may regulate in accordance with the . 
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. . Act"). Recently, the Eighth Circuit rejected 
the ,[**14] Auburn standard^ and held that, to 
dernonstrate preemption, a plaintiff "must show 
actual or effective prohibition, rather than the 

. mere possibility of prohibition." Level 3 
Commc'ns, L L C . v. City of St. Louis, 477 F. 3d 
528. 532-33 (8th Cir. 2007); see also AT&T 
Commc'ns of Pac. Nw., Inc. v City of Eugene. 
777 Ore. App, 379, 35 P.3d 1029, 1047-48 (Or. 
Ct. App. 200i) (implicitly rejecting ihe. Auburn 
standard). 

We, find persuasive the Eighth Circuit's and 
district courts' critique of Auburn. [*5781 Sec
tion 253(a) provides that "[n]o State or local 
statute or regulation . . . may prohibit or have 
the effect of prohibiting. . . provi[sion of] . . . 
telepommunications service." In context, it is 
clear that Congress' use of the word "may" 
works in tandem with the negative modifier 
"[n]o" to convey the meaning that "state and 
local regulations shall, not prohibit or have the 
effect of prohibiting telecommunications serv
ice." Our previous interpretation of the word 
"may" as meaning "might possibly" is incor
rect. We therefore overrule Auburn and join the 
Eighth Circuit in holding that "a plaintiff suing 
a municipality unAet. section 253(a) must show 
1**15] actual or effective prohibition, rather 
than the mere possibility of prohibition." Level 
3 Commc'ns, 477 F.3dat 532. 

Although our conclusion rests on the un
ambiguous text of fi 253(a), we note that our 
interpretation is consistent with the FCC's. See 
In re Cal. Payphone Ass'n. 12 F.C.C.R. 14191, 
14209^(1997) (holding that, to be preempted by 
fi 253(a), a regulation "would have to actually 
prohibit or:effectively prohibit" the provision of 
services); Nat'l Cable & Telecomms. Ass'n v 
BrandXInternet Servs.. 545 U.S 967, 980, 125 
S (Zt: 2688, 162 L Ed 2d 820 (2005) (holding 
that;the two-step Chevron U.S A. Inc v. Natu-

. ral Res Def Council, Inc., 467 U.S 837. 104 
S Ct. 2778. 81 L Ed 2d 694 (1984), analysis 
applies to FCC rulings). Were the statute am
biguous, we would defer to the FCC under 

Chevron, as its interpretation is certainly rea
sonable. 467 U.S. at 843. Our narrow interpre
tation of the preemptive effect of fi 253(a) also 
is consistent with the presumption that "express 
preemption statutory provisions should be 
given a narrow interpretation." Air Condition
ing & Refrigeration Inst. v. Energy Res. Con
servation & Dev. Comm'n, 410 F.3d 492, 496 
(9th Cir. 2005). 

Our present interpretation of fi 253(a) is 
buttressed by our interpretation of the same 
1**16] relevant text in fi 332(c)(7)(B)(i)(II) -
"prohibit or have the effect of prohibiting." In 
MetroPCS to construe fi 332(c)(7)(B)(i)(II), we 
focused on the actual effects of the city's ordi
nance, not on what effects the ordinance might 
possibly allow. 400 F 3d at 732-34. Indeed, we 
rejected the plaintiffs argument that, because 
the city's zoning ordinance granted discretion to 
the city to reject an application based on vague 
standards such as "necessity," the ordinance 
necessarily constituted an effective prohibition. 
Id. at 724. 732, Consequently, our interpreta
tion of the "effective prohibition" clause of fi 
332(c)(7)(B)(i)(II) differed markedly from 
Auburn's interpretation of the same relevant 
text in fi 253(a). Compare MetroPCS, 400 F.3d 
at 731-35 (analyzing, under fi 
332(c)(7)(B)(i)(II), whether the city's ordinance 
and decision actually have the effect of prohib
iting the provision of wireless services), with 
Portland 385 F.3dat 1241 ("[RJegulations that 
may have the effect of prohibiting the provision 
of telecommunications services are preempted 
[by fi 253(a)]."); compare also MetroPCS 400 
F.3d at 732 (rejecting the argument that "the 
City's zoning 'criteria,' which allow for [permit] 
1**17] denials based on findings that a given 
facility is 'not necessary' for the community, are 
'impossible for any non-incumbent carrier to 
meet' and thus constitute an effective prohibi
tion of wireless services"), with Auburn, 260 
F.3d at 1176 (holding that the city's ordinance 
is an effective prohibition under fi 253(a), in 
large part because the "city reserves discretion 
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to grant, deny, or revoke the [telecommunica
tions] franchises"). 

When Congress uses the same text in the 
same statute, we presume that it intended the 
same meaning. See N. Sports, Inc. v. Knupper 
(Inje Wind.N' Wave), 1*579] 509 F.3d 938, 
945 (9th Cir. 20(97) (applying the presumption); 
Boise Cascade Corp v. EPA, 942 F.2d 1427, 
1432 (9th Cir. 1991) ("We must presume that 
words used more thein once in the same statute 
have the same meaning."); see also Smith v. 
City of Jackson, 544 U.S 228, 233, 125 S Ct 
1536,161 L Ed. 2d 410 (2005) (plurality opin
ion) ("[W]e begin with the premise that when 
Congress uses the same language in two stat
utes having similar purposes, particularly when 
one is enacted shortly after the other, it is ap
propriate to presume- that Congress intended 
that text to have the sairie meaning in both stat
utes."); id. at 261 (O'Connor, J., concurring 
1**18]- in the judgment) (stating that the pre
sumption should apply in the absence of 
"strong evidence" to the contrary). We see 
nothing suggesting that Congress intended a 
different meariing of the text "prohibit or have 
the effect of prohibiting" in the two statutory 
provisions, enacted at the same time, in the 
same statute. 

Our holding today therefore harmonizes our 
interpretations of the identical relevant text in 
fifi 253(d) and 332(c)(7)(B)(i)(lI) ' Under both, 
a^plaintiff must establish either an outright pro
hibition or an effective prohibition on the pro
vision of telecommunications services; a plain
tiffs showirig that a locality could potentially 
prohibit the provision of telecommunications 
services is insufficient. 

2 We make no comment on what differ
ences, if any, exist between the two statu
tory sections in other contexts. 

Because Sprint's suit hinges on the statutory 
text that we interpreted above-"prohibit or 
have the effect of prohibiting"-we need not 
decide whether Sprint's suit falls under fi 253 or 

fi 332. As we now hold, the legal standard is 
the same under either. 

B. The Effective Prohibition Standard Ap
plied lo the County of San Diego's Ordinance 

Having established the proper legal 1**19] 
standard, we turn to Sprint's facial challenge to 
the Ordinance. "A facial challenge to a legisla
tive Act is, of course, the most difficult chal
lenge to mount successfully, since the chal
lenger must establish that no set of circum
stances exists under which the Act would be 
valid." United States v. Salerno, 481 U.S 739. 
745. 107 S Ct. 2095, 95 L Ed 2d 697 (1987).' 

3 The Supreme Court and this court 
have called into question the continuing 
validity of the Salerno rule in the context 
of First Amendment challenges. See, e.g.. 
Wash. State Grange v. Wash. State Re
publican Party 128 S Ct. 1184, 1190, 
170 L Ed 2d 151 (2008); Hotel & Motel 
Ass'n of Oakland v. City of Oakland, 344 
F.3d 959, 971-72 (9th Cir 2003). In 
cases involving federal preemption of a 
local statute, however, the rule applies 
with full force. See Hotel & Motel Ass'n, 
344 F.3d at 971 ("To bring a successful 
facial challenge outside the context of the 
First Amendment, 'the challenger must 
establish that no set of circumstances ex
ists under which the [statute] would be 
valid.'" (alteration in original) (quoting 
Salerno, 481 U.S at 745)); see also An
derson V. Edwards, 514 US 143, 155 
n6, 115 S Ct 1291, 131 L Ed 2d 178 
(1995) (unanimous opinion) (applying 
Salerno to a federal preemption facial 
challenge [**201 to a state statute). 

The Ordinance plainly is not an outright 
ban on wireless facilities. We thus consider 
whether the Ordinance effectively prohibits the 
provision of wireless facilities. We have no dif
ficulty concluding that it does not 
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The Ordinance imposes a layer of require
ments for wdreless; facilities in addition to the 
zoning requirements for other structures. On 
the face of the-Ordinance, none of the require-
mentsj:individually or in,combination, prohibits 
the construction 1*580] of sufficient facilities 
to provide wireless services to the County of 
San Diego. 

Most of Sprint's arguments focus on the 
discretion reserved to the zoning board. For 
instance, Sprint complains that the zoning 
board must consider a riiimber of "malleable 
arid open-ended concepts" such as community 
character and aesthetics; it may deny or modify 
applications for "any other relevant impact of 
the proposed use"; and it may impose almost 
any condition that it deems appropriate. A cer-
tairi level of discretion is involved in evaluating 
any application for a zoning permit. It is cer
tainly true that a zoning board could exercise 
its discretion to effectively prohibit the provi-

• sion of wireless services, but it is equally 
'1**21] true (and more likely) that a zoning 
board would exercise its discretion only to bal
ance the competing goals of an ordinance—the 
provision of wireless services and other valid 
public goals .such as safety and aesthetics. In 
any event. Sprint carmot meet its high burden 
of proving that "no set of circumstances exists 
under which the [Ordinance] would be valid," 
Salerno, 481 U.S. at 745, simply because the 
zoning board exercises some discretion. 

The same reasoning applies to Sprint's 
complaint that the Ordiriance imposes detailed 
application requirements and requires public 
hearings. Although a zoning board could con
ceivably use these procedural requirements to 
stall applications and thus effectively prohibit 
the provision of wireless services, the zoning 
board equally could use these tools to evaluate 
fully arid .proriiptly the merits of an application. 
Sprint has pointed to .no requirement that, on its 
face, demons,trates that Sprint is effectively 
prohibited from providing wireless services. 
For example, the Ordinance does not impose an 

excessively long waiting period that would 
amount to an effective prohibition. Moreover, 
if a telecommunications provider believes that 
the zoning board is 1**22] in fact using its 
procedural rules to delay unreasonably an ap
plication, or its discretionary authority to deny 
an application imjustifiably, the Act provides 
an exf)edited judicial review process in federal 
or state court. See 47 U.S.C. fi 332(c)(7)(B)(ii) 
& (V). 

We are equally unpersuaded by Sprint's 
challenges to the substantive requirements of 
the Ordinance. Sprint has not identified a single 
requirement that effectively prohibits it from 
providing wireless services. On the face of the 
Ordinance, requiring a certain amount of cam
ouflage, modest set-backs, and maintenance of 
the facility are reasonable and responsible con
ditions for the construction of wireless facih-
ties, not an effective prohibition. 

That is not to say, of course, that a plaintiff 
could never succeed in a facial challenge. If an 
ordinance required, for instance, that all facili
ties be underground and the plaintiff introduced 
evidence that, to operate, wireless facilities 
must be above ground, the ordinance would 
effectively prohibit it from providing services. 
Or, if an ordinance mandated that no wireless 
facilities be located within one mile of a road, a 
plaintiff could show that, because of the num
ber and location 1**23] of roads, the rule con
stituted an effective prohibition. We have held 
previously that rules effecting a "significant 
gap" in service coverage could amount to an 
effective prohibition, MetroPCS, 400 F 3d at 
731-35, and we have no reason to question that 
holding today. 

In conclusion, the Ordinance does not ef
fectively prohibit Sprint from providing wire
less services. Therefore, the Act does not pre
empt the County's wireless telecommunications 
ordinance. 

C. Section 1983 claim 
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We; adopt the reasoning and conclusion of 
theVthree-judge panel that 42 U.SC. fi 1983 

•i*58I] iclaims cannot be^brought for violations 
'ofl7 US.C.fi 253}Sprint Telephony, 490 F3d 
at 716-18; accord Santa Fe, 380 F.3d at 1266-
''67;''see alsoj Kay v. City of Rancho Palos 
Kerdes, 504 F3d 803. 812-15 (9th Cir. 2007) 
(holding that fiU983 claims cannot be brought 
for violations .of ̂ 7 U:S.C. fi 332). 

AFFIRMED; with respect to the fi 1983 
claim; otherwise REVERSED. Costs on appeal 
awarded to Defendants - Appellees/Cross-
Appellants. 

GpNCUR'BY: GOULD 

CONCUR 

GOULD, Circuit Judge, concurring: 

I concur in full in Judge Graber's majority 
opinion, holding that Section 253(a) preempts 
any state or local law that actually or effec
tively prohibits provision of telecommunication 
1**24] services. I write separately to add my 
view that normally local governments will have 
the ability to enforce reasonable zoning ordi
nances that might affect where and how a cellu
lar tower is located, but that will not effectively 
prohibit cellular telephone service. Zoning or
dinances, in my view, will be preempted only if 
they would substantially interfere with the abil
ity of the carrier to provide such services. Cases 
of a preempted zoning ordinance will doubtless 
be few and far between, and the record in this 
case shows that telecommunication services 
here were not effectively barred by the zoning 
ordinance. 

9.h 
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OPINION 

1*719] WARDLAW, Circuit Judge: 

The City of Palos Verdes Estates ("City") appeals 
the grant of summary judgment in favor of Sprint PCS 
Assets, L.L.C. ("Sprint"). We must decide whether the 
district court erred in concluding that the City violated 
the Telecommunications Act of 1996 ("TCA"), Pub. L. 
No. 104-104, 110 Stat. 56 (codified as amended in vari
ous sections of U.S.C titles 15, 18, and 47), when it de
nied Sprint permission to construct two wireless tele
communications facilities in the City's public 
rights-of-way. Specifically, [**2] we must decide (I) 
whether the City's denial is supported by substantial evi
dence, as required by 47 US.C. § 332(c)(7)(BXiii), and 
(2) whether the City's denial constitutes a prohibition on 
the provision of wireless service in violation of 47 U.S.C 
§§ 253(a) and 332(c)(7)(B)(i){Il). Because the City's 
denial is supported by substantial evidence, and because 
disputed issues of material fact preclude a finding that 
the decision amounted to a prohibition on the provision 
of wireless service, we reverse and remand. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

The City is a planned community, about a quarter of 
which consists of public rights-of-way that were de
signed not only to serve the City's transportation needs, 
but also to contribute to its aesthetic appeal. In 2002 and 
2003. Sprmt applied for permits to construct wireless 

~7i 
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telecommunications facilities ("WCF") in the City's pub
lic rights-of-way. The City granted eight permit applica
tions but denied two others, which are at issue in this 
appeal. One of the proposed WCFs would be constructed 
on Via Azalea, a narrow residential street, and the other 
would be constructedl I'''720] on Via Valmonte, one of 
the'four main entrances to the City. Sprint acknowledged 
(*'!'3l that it already served four thousand customers in 
the City,'with its existing network but stated that the pro
posed WCFs were nonetheless needed to replace its ex
isting infrastructure. 

A City ordinance ("Ordinance") provides that WCF 
permit applications may be denied for "adverse aesthetic 
impacts arising from the proposed time, place, and man
ner of use of the public property." Palos Verdes Estates, 
Gal., Ordinances ch. 18.55.040(B)(1). Under the Ordi
nance, the City's Public Works Director ("Director") de
nied Sprint's WCF permit applications, concluding that 
the proposed WCFs were not in keeping with the City's 
aesthetics. The City Planning Commission affirmed the 
Director's decision in a unanimous vote. 

Sprint appealed to the City Council ("Council"), 
which received into evidence a written staff report that 
detailed the potential aesthetic impact of the proposed 
WCFs and summarized the results of a "dnve test," 
which confinned that cellular service fi-om Sprint was 
already available in relevant locations in the City. The 
Council also heard public comments and a presentation 
from Sprint's representatives. The Council issued a reso
lution affirming tht denial of Sprint's permit applica
tions. [**41 It concluded that a WCF on Via Azalea 
would disrupt the residential ambiance of the neighbor
hood and that a WCF on Via Valmonte would detract 
from the natural beauty that was valued at that main en
trance to the City. 

Denied permits by the Director, the Commission, 
and the Council, Sprint took its case to federal court, 
seeking a declaration that the City's decision violated 
various provisions of the TCA The district court con
cluded that the City's decision was not supported by sub
stantial evidence, and thus violated 47 U.S.C. § 
332(cX7)(B)(iii). This determination was premised on a 
legal conclusion that California law prohibits the City 
from basing its decision on aesthetic considerations. The 
district court also concluded that the City violated 47 

' US.C. §§ 253 and 332(cH7)(B)(i)(ll) by unlawfully pro-
hibititig the provision of telecommunications service, 
finding that the.City had prevented Sprint from closing a 
significant gap in its coverage. The City timely appeals 

II. JURISDICTION AND STANDARD OF REVIEW 

The district court exercised jurisdiction pursuant to 
28 US.C. § 1331. We have jurisdiction pursuant to 28 

U.S.C § 1291. "We review summary judgment de novo." 
Nelson v. City of Davis, 571 FJd 924. 927 (9th Cir, 
2009) [**5] (citation omitted). Summary judgment is 
appropriate only if the pleadings, the discovery, disclo
sure materials on file, and affidavits show that there is no 
genuine dispute as to any material fact and that the mov
ing party IS entitled to judgment as a matter of law. Fed 
R. Civ. P. 56(c). All justifiable factual inferences must be 
drawn in the City's favor, and we must reverse the grant 
of summary judgment if any rational trier of fact could 
resolve a material factual issue in the City's favor. See 
Nelson. 571 FJd at 927. 

III. DISCUSSION 

The tension between technological advancement and 
community aesthetics is nothing new. In an 1889 book 
that would become a classic in city planning literature, 
Vienna's Camillo Sitte lamented; 

[Tjhere still remains the question as to 
whether it is really necessarj' to purchase 
these [technological] advantages at the 
tremendous price of abandoning all artis
tic beauty in the layout of cities. ['*721] 
The innate conflict between the pictur
esque and the practical cannot be elimi
nated merely by talking about it; it will 
always be present as something intrinsic 
lo the very nature of things. 

Camillo Sitte, City Planning According to Artistic Prin
ciples 110 (Rudolph Wittkower [**6] ed.. Random 
House 1965) (1889). 

The TCA attempts to reconcile this "innate conflict" 
On the one hand, the statute is intended to "encourage 
the rapid deployment of new telecommunications tech
nologies " Pub. L. No. 104-104, 110 Stat 56. On the 
other hand, it seeks "to preserve the authority of State 
and local governments over zoning and land use mat
ters." T-Mobile USA, Inc v. City of Anacortes. 572 F.3d 
987, 992 (9th Cir. 2009) (citation omitted). The TCA 
seeks a balance by placing certain limitations on locali
ties' control over the construction and modification of 
WCFs See 47 US.C. §§ 253(a), 332(c)(7)(B). This ap
peal involves a challenge to the district court's conclu
sion that the City exceeded those limitations 

A. Section 332(c)(7)(B)(iii) 

One of the limitations that the TCA places upon lo
cal governments is that "[a]ny decision . . to deny a 
request to place, construct, or modify personal wireless 
service facilities shall be in writing and supported by 
substantial evidence contained in a wntten record " 47 



Page 3 
583 F.3d 716, *; 2009 U.S. App. LEXIS 22514, •**; 

48 Comm. Reg. (P & F) 951 

US.C. § 332(c)(7)(B)(iii). As we have explained, "The 
upshot is simple: this Court may not overturn the [City's] 
decisiorjon 'substantial evidence" grounds if that decision 
[«'*7] is authorized by applicable local regulations and 
supported by a. reasonable amount of evidence." 
MetroPCS, Inc. v. City & County pfS.F., 400 F.3d 715, 
725 (9th''Cir. 2005). ' 'Thus, we must detennine (I) 
whether the. City's decision was authorized by local law 
and, if it was, (2);whether it was supported by a reasona
ble arnount of evidence. Both requirements are satisfied 
here. 

1 The district court did not have the benefit of 
our decision 'm}MetroPCS when it issued its order 
granting Sprint summary judgment on its claims 
under 47 US.C. §§ 253 and 332(c)(7)(B)(iii). In-

. deed," there has been considerable development in 
this area of the law since the district court re
solved Sprint's motion. See, e.g.. Sprint Telepho
ny PCS. LP. V. County of San Diego, 543 FJd 
571 (9th Cir. 2008); City of Anacortes. 572 FJd 
at 987. 

l.The City's decision was authorized by local law. 

"[W]e must take applicable state and local regula-
tionŝ as we- find them and evaluate the City decision's 
evidentiary support (or lack thereof) relative to those 
regulations." MetroPCS, 400 FJd at 724. As noted 
above, the Ordinance authorizes the denial of WCF per
mit applications on aesthetic grounds. Also relevant for 
our purposes ["""8] is the California Public Utilities 
Code ("PUC"),, which provides telecommunications 
companies with a right to construct WCFs "in such 
manner and at such points as not to incommode the pub
lic use of the road or highway," Cal. Pub. Util. Code § 
7901, md states that "municipalities shall have the right 
to exercise reasonable coritrol as to the time, place, and 
mannei- in which roads, highways, and waterways are 
accessed.'}. Id. § 7901 .J. The district court erred in con-

.̂ jCluditig .that the;City's consideration of aesthetics was 
invalid under the PUC. ' The California Constitution 

; ['"'̂ 22], ;gives the City the authority to regulate local 
aesthetics, and. neither PUC § 7901 nor PUC § 7901.1 
divests it of that authority. 

2 During the pendency of this appeal, pursuant 
to Cal. R. Ct. 8.548(a), we requested that the Cal
ifornia Supreme Court decide whether PUC §§ 
7901 and 7907.7 permit public entities to regulate 

? the placement of telephone equipment in public 
rights-of-way on aesthetic grounds. The Califor
nia Supreme Court denied our request, conclud
ing that a decision on that issue may not be de
terminative in these federal proceedings. Ac
cordingly, the task now before us is to predict 

how the California Supreme Court ['̂ '*9] would 
resolve the issue. See Giles v. Gen. Motors Ac
ceptance Corp., 494 F J d 865. 872 (9th Cir, 
2007). We may look to the state's intermediate 
appellate courts for guidance. Id. While the ques
tion of whether California's municipalities have 
the power to consider aesthetics in deciding 
whether to grant WCF permit applications has 
been addressed by us and the California Courts of 
Appeals, it has not been resolved in a published 
opinion on which we may rely. See Sprint PCS 
Assets, L.L.C. v. City of La Canada Flintridge, 
182 Fed. Appx. 688, 690-91 (9th Cir. 2006) (city 
may not consider aesthetics); Sprint Telephony 
PCS V County of San Diego, 140 Cal. App. 4th 
748. 44 Cal. Rptr. 3d 754. 764-66 (Cal. Ct. App. 
2006) (city may consider aesthetics) superseded 
by 49 Cal. Rptr. 3d 653, 143 PJd 654 (Cal. 
2006); see also 9th Cir. R. 36-3 (unpublished 
dispositions are not precedent); Cal. R. Ct. 8.1115 
(no citation or reliance on unpublished opinions). 

1. California's Constitution 

The California Constitution authorizes local gov
ernments to "make and enforce within [their] limits all 
local, police, sanitary, and other ordinances and regula
tions not in conflict with general laws." Cal. Const, art. 
XI, § 7. California's Supreme Court has explained 
[**10] that a " 'city's police power under this provision 
can be applied only within its own territory and is subject 
to displacement by genera] state law but otherwise is as 
broad as the police power exercisable by the Legislature 
itself.'" Fisher v. City of Berkeley, 37 Cal. 3d 644. 209 
Cal. Rptr 682, 693 P.2d 261, 271 (Cal. 1984) (quoting 
Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 130 Cal. 
Rptr. 465, 550 P.2d 1001, 1009 (Cal. 1976)); see also 
Conn. Indent. Co. v Super. Ct. of San Joaquin County, 
23 Cal. 4th 807, 98 CaL Rptr. 2d 221. 3 P.3d 868. 872 
(Cal. 2000) (state constitution provides city with "gen
eral authority lo exercise broad police powers"). There is 
no question that the City's authority to regulate aesthetics 
is contained within this broad constitutional grant of 
power. See Landgate, Inc. v. Cal. Coastal Comm'n, 17 
Cal. 4th 1006, 73 Cal. Rptr. 2d 841. 953 P2d 1188, 
1198 (Cal, 1998) (aesthetic preservation is "unquestion
ably [a] legitimate government purpose[ ]"); Ehrlich v. 
City of Culver City. 12 Cal. 4th 854. 50 Cal. Rptr. 2d 
242. 911 P.2d 429, 450 (Cal. 1996) ("[A]esthetic condi
tions have long been held to be valid exercises of the 
city's traditional police power.") 

Thus, the threshold issue is not, as Sprint argues and 
the district court apparently believed, whether the PUC 
authorizes the City to consider aesthetics in deciding 
whether to grant a WCF permit application, but 
is instead whether the PUC divests the City of its consti-
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tutional power to do so.' Therefore, the question ["=723] 
actually before us is whether the City's consideration of 
aefsthetics is "in conflict with general laws." Cal. Const 
art. XI, § 7. "A conflict exists if the local legislation du
plicates, contradicts, or enters an area fully occupied by . 
, . legislative implicalion." Action Apartment As.s'n, Inc. 
V. City of Santa Monica, 41 Cal. 4th 1232, 63 Cal. Rptr. 
3d 398.163 P Jd 89. 96 (Cal. 2007) (citation and quota
tion omitted). "Local legislation is contradictory to gen
eral'law when it is inimical thereto." Id. (citation and 
quotation omitted). Absent a specific legislative indica
tion to tlie contrary, we presume that there is no conflict 
where the local government regulates an area over which 
it has traditionally .exercised control. See id. Sprint has 
the. burdenJof demonstrating that a conflict exists. See id. 
We conclude that rieither PUC § 7901 nor PUC § 7901.1 

-conflicts with the City's default power to deny a WCF 
permit application for aesthetic reasons. 

3 Sprint urges us to approach the question dif-
feiTOtly,.relying on language from Western Union 
Tel. Co. v. Hopkins. 160 Cal. 106, 116 P. 557 
(Cal. 1911), that 

[i]t ['''•12] is universally rec
ognized that the state in its sover
eign capacity has the original right 
to control all public streets and 
highways, and that except in so far 
as that control is relinquished to 
municipalities by the state, either 
by, provision of the state constitu
tion or by legislative act not in
consistent with the Constitution, it 
remains with the state legislature. 

Id. at 562. The defect in Sprint's argument is that 
it contemplates a relinquishment of state sover
eignty through statute only, thus turning a blind 
eye to the constitutional grant of power contained 
in Cal. Const, art. XI, § 7. Our observation that 
the City possesses constitutionally based police 
powers, over aesthetics is entirely consistent with 
the Hopkins court's recognition that the utility 
companies' right to construct telegraph facilities 
remained subject to "the lawful exercise by the 

,city pftsuch rights in regard to such use as it has 
- under the police power." Hopkins. 116 P. ai 563; 
J see also id) at 562 (city retains power to do "such 

things in regard lo the streets and the use thereof 
as'w'ere justified, in the legitimate exercise of the 
police power"); see also Pac. Tel. & Tel. Co. v. 
City & County ofS.F.. 51 Cal. 2d 766, 336 P.2d 
514, 519 (Cat. 1959) [**m (telephone fran

chise is a matter of state concern but city still 
controls the particular location and manner in 
which public utility facilities are constructed in 
the streets). The Hopkins court refrained from ar
ticulating the scope of the city's police powers 
because, unlike in this appeal, that was "a ques
tion in no way involved in [the] case." Hopkins. 
116 P. at 562-63. 

ii. PUC § 7901 

The City's consideration of aesthetics in denying 
Sprint's WCF permit applications comports with PUC § 
7901, which provides telecommunications companies 
with a right to construct WCFs "in such manner and at 
such points as not to incommode the public use of the 
road or highway." Cal. Pub. Util. Code § 7901. To "in
commode" the public use is to "subject [it] to inconven
ience or discomfort; to trouble, annoy, molest, embar
rass, inconvenience" or "[t]o affect with inconvenience, 
to hinder, impede, obstruct (an action, etc.)." 7 The Ox
ford English Dictionary 806 (2d ed. 1989); see also 
Webster's New Collegiate Dictionary 610 (9th ed. 1983) 
("To give inconvenience or distress to."). The experience 
of traveling along a piauresque street is different from 
the experience of traveling through the shadows of a 
[**14] WCF, and we see nothing exceptional in the 
City's determination that the former is less discomfort
ing, less troubling, less annoying, and less distressing 
than the latter. After all, travel is often as much about the 
journey as it is about the destination. 

The absence of a conflict between the City's consid
eration of aesthetics and PUC § 7901 becomes even 
more apparent when one recognizes that the "public use" 
of the rights-of-way is not limited to travel. It is a widely 
accepted principle of urban planning that streets may be 
employed to serve important social, expressive, and aes
thetic functions. See Ray Gindroz, City Life and .New 
Urbanism, 29 Fordham Urb. LJ. 1419. 1428 (2002) ("A 
primary task of all urban architecture and landscape de
sign is the physical definition of streets and public spaces 
as places of shared use."); Kevin Lynch, The Image of 
the City 4 (1960) ("A vivid and integrated physical set
ting, capable of producing a sharp image, plays a social 
role as well. It can furnish the raw material for the sym
bols and collective memories of group communica
tion."); Camillo Sitte, City Planning According to Artis
tic Principles 111-12 (Rudolph Wittkower ed., Random 
House 1965) ['•*151 (1889) ("One must keep in mind 
that city planning in particular must allow full and com
plete participation lo art, because it is Ihis type of artistic 
endeavor, above (''•724J all, that affects formatively 
every day and every hour of the great mass of the popu
lation . .."). As Congress and the California Legislature 
have recognized, the "public use" of the roads might also 
encompass recreational functions. See, e.g, Cal. Pub. 
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Util. Code § 320 (burying of power lines along scenic 
highways); 23 US.C. § 131(a) (regulation of billboards 
near highways necessary "to promote . . , recreational 
value of public travel . . . and to preserve natural beau
ty"). 

These urban jslanning ;principles are applied in the 
City, where the public rights-of-way are the visual fabric 
from which neighborhoods are made. For example, the 
City's staff report explains that Via Valmonte, which is 
adorned with an historic stone wall and borders a park, is 
"cherished:for its' rural character, and valued for its natu
ral, unspoiled appearance, rich with native vegetation" 
Meanwhile, Via Azalea is described as "an attractive 
streetscape" that creates a residential ambiance. That the 
"public use" of these rights-of-way encompasses ["""Ifi] 
more than Just transit is perhaps most apparent from res
idents" letters to the Director, which explained that they 
"moved to Palos Verdes for its [ajesthetics" and that they 
"count on this city to protect [its] unique beauty with the 
abundance of trees,- the absence of sidewalks, even the 
lack.of street lighting." 

Thus, there is no conflict between the City's consid
eration̂  of aesthetics in deciding to deny a WCF permit 
application and PUC § 790/'s statement that telecommu
nications companies may construct WCFs that do not 
incommode the public use of the rights-of-way. 

in. PUC § 7901.1 

Nor does the City's consideration of aesthetics con
flict with'Pt/C § 7901J's statement that "municipalities 
shall-have the right to exercise reasonable control as to 
"the time, place, and manner in which roads, highways, 
and waterways are* accessed." Cal. Pub. Util. Code § 
79Q1.1. That provision was added to the PUC in 1995 to 
"bolster the cities' abilities with regard to construction 
management and to send a message to telephone corpo
rations that cities have authority to manage their con
struction, without jeopardizing the telephone corpora
tions' statewide franchise." S. Comm. on Energy, Utili
ties, arid'Commerce, l'*'*I7] Analysis of S.B. 621, Reg. 
Sess., at 5728 (Cal. 1995); see also id. ("[I]ntent of this 
bill is to provide the cities with some control over their 
streets."). ' If the preexisting language of PUC § 7901 
did not divest cities of the authority to consider aesthetics 
in denying' 'WCF construction permits, then, a fortiori, 
neither does the langauge of PUC § 7901.1, which only 
"bolsters" cities' control. 

4 We cite the legislative history only to put the 
statute in its historical context; we do not rely 
upon it to discern the statute's meaning 

Aesthetic regulations are "time, place, and manner" 
regulations, ' and the California (*725j Legislature's 
use of the phrase "are accessed" in PUC § 7901.1 does 

not change that conclusion in this context. Sprint argues 
that the "time, place and manner" in which the 
rights-of-way "are accessed" can refer only to when, 
where, and how telecommunications service providers 
gain entry to the public rights-of-way. We do not disa
gree. However, a company can "access" a city's 
rights-of-way in both aesthetically benign and aestheti
cally offensive ways. It is certainly within a city's author
ity to permit the former and not the latter.' 

5 In the First Amendment context, ["""IS] 
California courts have recognized that govern
ments' aesthetic-based regulations fall within the 
rubric of "time, place, and manner" regulations. 
See, e.g., Showing Animals Respect & Kindness 
V. City of W. Hollywood, 166 Cal. App. 4th 815. 
83 Cal. Rptr 3d 134, 141 (Ct. App. 2008) (ordi
nance with declared purpose of improving city 
aesthetics was valid time, place, and manner reg
ulation); Union of Needletrades, AFL-CIO v. Su
per. Ct. ofLA. County, 56 Cal. App. 4th 996. 65 
Cal. Rptr. 2d 838, 850-51 (Ct. App. 1997) (re
quirement that leaflets comport with mall's gen
eral aesthetics constituted valid time, place, and 
manner regulation). We see no principled basis 
on which to distinguish aesthetic "time, place, 
and manner" regulations in the First Amendment 
context from aesthetic "time, place, and manner" 
regulations in the context of PUC § 7901.1. 

6 Our conclusion that the language of PUC § 
7901.1 does not conflict with the City's consider
ation of aesthetics in denying WCF permit appli
cations is supported by the California Legisla
ture's use of materially identical language in the 
California Coastal Act, which provides that: 

The public access policies of 
this article shall be implemented in 
a manner that lakes into account 
the need to ['*'*19] regulate the 
time, place, and manner of public 
access depending on the facts and 
circumstances in each case in
cluding, but not limited to . 
[t]he need to provide for the man
agement of access areas so as to 
protect . . the aesthetic values of 
the area by providing for the col
lection of litter. 

Cal. Pub. Res. Code § 30214(a)(4). If Sprint's 
nan-Qw interpretation of PUC § 7901.1 were cor
rect, it would follow that, in the California 
Coastal Act, the Legislature explicitly slated that 
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the need to regulate the time, place, and manner 
of access depends on the need to protect aesthetic 
values; but4hat, in PL'C § 7901.1, the Legislature 
meant to say that control over the time, place, and 
manlier of access excluded control over aesthet
ics. 'We see; no reason to ascribe this inconsisten
cy to the California Legislature, however. 

Our interpretation of California law is consistent 
>vilh the outcome in C/ry, of Anacortes, in which we re
jected a § 332(c)(7)(B)(iii) challenge to a city's denial of 
a WCF permit application that was based on many of the 
same aesthetic considerations at issue here. City of Ana
cortes. 572 F J d at 994-95. There, the city determined 
that the proposed WCF would have "a commercial 
[•*2p] appearance and would detract from the residential 
charaicter-and appearance of the surrounding neighbor
hood"; that it "would nol be compatible with the charac
ter and appearaiice of the existing development"; and that 
it .would "negatively' impact the views" of residents Id. 
at 989-90. We noted that the city ordinance governing 
permit applications required the city to consider such 
factors as the height of the tower and its proximity to 
residential structures, the nature of uses of nearby prop
erties, the surrounding topography, and the surrounding 
tree coverage and foliage. Id. at 994. We stated that 
"[•w]e, and other courts, have held that these are legiti
mate concerns for a locality." Id. (citing T-Mobile Cent., 
LLC V. United Gov't of Wyandotte County, Kan. City. 
546 FJd 1299. 1312 (lOth Cir. 2008); Cellular Tel. Co. 
V. Town of Oyster Bay, 166 FJd 490. 494 (2d Cir. 
1999)). What was implicit m our decision in City of An
acortes we make explicit now: California law does not 
prohibit local governments from taking into account 
aesthetic considerations in deciding whether to permit 
the development of WCFs within their jurisdictions. 

Sprint warns that this conclusion will allow munici
palities 1**21] 10 run roughshod over WCF permit ap
plications simply by invoking aesthetic concerns How
ever, our decision in no way relieves municipalities of 
the constraints imposed upon them by the TCA. A city 
that invokes aesthetics as a basis for a WCF permit deni
al is required to produce substantial evidence to support 
its decision, and, even if it makes that showing, its deci
sion is nevertheless invalid if it operates as a prohibition 
on the provision of wireless service in violation of 47 
US.C. § 332(c)(7)(B)(i)(II). Nor does our [*726] de
cision constitute a judgment on the merits of the City's 
decision' in this case. Our function is not to determine 
whelher.the City's denial of Sprint's permit applications 
was'a proper weighing of all the'benefits (e.g., economic 
opportunities, improved service, public safety) and costs 
(e..g:, the abi lity of residents to enjoy their community) of 
the proposal,'but is instead to determine whether the City 
violated any provision of the TCA in so doing. 

2. The City's decision was supported by such rele
vant evidence that a reasonable mind might accept as 
adequate. 

"[W]hile the term 'substantial evidence' is not statu
torily defined in the Act, the legislative history of 
[**22] the TCA explicitly states, and courts have ac
cordingly held, that this language is meant to trigger 'the 
traditional standard used for judicial review of agency 
decisions.'" MetroPCS, 400 FJd at 723 (quoting H.R. 
Conf Rep. No 104-458, at 208 (1996)). A municipality's 
decision thai is valid under local law will be upheld un
der the TCA's "substantial evidence" requirement where 
it is supported by '"such relevant evidence as a reasona
ble mind might accept as adequate to support a conclu
sion.'" Id. at 725 (quoting Town of Oyster Bay, 166 FJd 
at 494) 

The City's finding that the proposed WCFs would 
adversely affect its aesthetic makeup easily satisfies this 
standard. The Council reviewed propagation maps and 
mock-ups of the proposed WCFs and a report that de
tailed the aesthetic values al stake. It had the benefit of 
public comments and an oral presentation from Spnnt's 
personnel. From the entirety of the evidence, one could 
reasonably determine, as Ihe City did, that the Via Azal
ea WCF would detract from the residential character of 
the neighborhood and that the Via Valmonte WCF would 
not be in keeping with Ihe appearance of that main en
trance to the City. Consequently, we find that [**23] 
the City's decision was supported by substantial evi
dence, and we reverse the district court. 

B. Section 332(c)(7)(B)(i)(n) 

The TCA provides that a locality's denial of a WCF 
permit application "shall not prohibit or have the effect 
of prohibiting the provision of personal wireless ser
vices " 47 US.C. § 332(c)(7)(B)(i)(ll). "[A] locality can 
run afoul of ihe TCA's 'effective prohibition' clause if it 
prevents a wireless provider from closing a 'significant 
gap' in service coverage." MetroPCS, 400 FJd at 731.' 
The "effective prohibition" inquiry "involves a 
two-pronged analysis requiring (1) Ihe showing of a 'sig
nificant gap' in service coverage and (2) some inquiry 
into the feasibility of alternative facilities or site loca
tions." " Id at 731. Because we conclude that Sprint has 
nol shown the existence of a significant gap as a matter 
of law, we do not reach the second element of the analy-

7 We focus on the "effective prohibition" 
clause because the City has not adopted a "gen
eral ban" on wireless services. See MetroPCS, 
400 FJd at 731. To the contrary, the City's ordi
nance contemplates Ihe construction of WCFs, 

''I. 
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and the City has repeatedly granted permits for 
WCF construction {••*24] in the past. 
8 We have adopted the "multiple provider 
rule," which focuses the "significant gap" inquiry 
on the issue of whether a particular provider is 
prevented from filling a significant gap in its own 
service cdverage; the availability of wireless ser
vice from bther providers in the area is irrelevant 
for, purposes of this analysis. MetroPCS. 400 
FJd at 733. 

The district court's legal conclusion that Sprint es
tablished the existence [̂ 727] of a "significant gap" 
rests on two purportedly undisputed facts: (1) "[w]ithout 
either,facility, {Sprint's] network will contain significant 
gaps' in coverage" and (2) existing wireless coverage in 

: the City was "based on obsolete facilities needing re
placement." These factual findings were insufficient to 
support summary; judgment because they were disputed 
in Ihe record below. 

1. Significance of the Gap 

"'[S]ignificant gap' determinations are extremely 
fact-specific inquiries that defy any brighl-line legal 
rule." Id. at 733. Yet Sprint and the district court take a 
bare-bones approach to this inquiry. The district court 
simply declared, as a matter of fact and fiat, that there 
was "a significant gap" in Sprint's coverage in the City. 
Sprint defends this ['"•25] factual finding on appeal, 
arguing that its presentation of radio frequency propaga
tion maps was sufficient to establish a "significant gap" 
in coverage. We disagree. Sprint's documentation stated 
that the proposed WCFs would provide "good coverage" 
for .2 to .4 miles in various directions. However, it re
mains far from clear whether these estimates were rela
tive to the coverage available from existing WCFs or to 
the coverage that would be available if there were no 
WCFs at all (i.e., if the existing WCFs were removed). In 
any event, that there was a "gap" in coverage is certainly 
not sufficient to establish that there was a "significant 
gap" in coverage. See id. at 733 nJO ("[T]he relevant 
sei-vice gap must be truly 'significant. . . .' "); id. at 733 
("The TCA does nol guarantee wireless service providers 
coverage free of small 'dead spots . . . . ' " ) . 

"̂The district court found that there was a "gap" in 
Sprint's coyerage but failed to analyze its legal signifi
cance; District courts have considered a wide range of 
context-specific factors in assessing the significance of 
alleged gaps. See, e.̂ ., Cellular Tel. Co. v. Zoning Bd. of 
'Xdjustment of the Borough of Ho-Ho-Kus. 197 FJd 64, 
70 n'2 (3d Cir. 1999) 1**26] (whether gap affected sig
nificant, commuter highway or railway); Power-
teUAtlanta, Inc. v. City ofClarkston, No. l:05-CV-3068. 
2007. US. Dist. LEXIS 56638. 2007 WL 2258720, at *6 
(N.D. Ga. Aug. 3, 2007) (assessing the "nature and char

acter of that area or the number of potential users in that 
area who may be affected by the alleged lack of ser
vice"); Voice Stream PCS I, LLC v. City of Hillsboro. 
301 F. Supp. 2d 1251, 1261 (D. Or. 2004) (whether fa
cilities were needed to improve weak signals or to fill a 
complete void in coverage); Nexiel Partners, Inc. v. 
Town of Amherst. 251 F. Supp. 2d 1187,1196 ( WJ).N.Y. 
2003) (gap covers well traveled roads on which custom
ers lack roaming capabilities); Am. Cellular Network 
Co.. LLC V. Upper Dublin Twp.. 203 F. Supp. 2d 383, 
390-91 (E.D. Pa 2002) (considering "drive tests"); 
Sprint Spectrum, L.P. v. Town ofOgunquit, 175 F. Supp. 
2d 77, 90 (D. Me. 2001) (whether gap affects commer
cial district); APT Minneapolis, Inc. v. Stillwater Twp., 
No. 00-2500, 2001 US. Dist. LEXIS 24610, 2001 WL 
1640069, at *2-3 (D. Minn. June 22, 2001) (whether gap 
poses public safety risk). Here, the district court said 
nothing about the gap from which it could have deter
mined ils relative significance (i.e., whether preventing 
[**27] its closure was tantamount to a prohibition on 
telecommunications service), nor did Sprint's counsel 
offer any support for a conclusion that the gap was sig
nificant. " 

9 During oral argument, Sprint's counsel was 
unable to explain satisfactorily on what basis the 
district court found that the gap was significant. 
He acknowledged that there was a dispute as to 
the significance of the gap in Sprint's coverage 
within the City, and he even conceded that he had 
seen nothing in the record that led him to believe 
that the matter was uncontested. 

[*728] 2. Obsolescence of Existing WCF Network 

We need not decide whether the TCA's an
ti-prohibition language even covers situations, like that 
presented here, in which a telecommunications service 
provider seeks to replace existing WCFs, as contrasted 
with the more typical situation in which the provider 
seeks to construct new WCFs. It is sufficient to note that 
the record does not establish the obsolescence of the old 
facilities as a matter of uncontested fact. Spnnt's repre
sentatives not only failed to explain why the existing 
facilities were no longer usable, but they actually under
mined that position by pointing out that those facilities 
were currently (*'''28] serving some four thousand resi
dents and acknowledging at Ihe public hearing that 
Sprint service was generally available in the City. Resi
dents' comments at ihe public hearing and the drive test 
results contained in the staff report submitted to the 
Council further illustrate that Sprint's existing network 
was, al the very least, functional. Consequently, we re
verse the grant of summary judgment in Sprint's favor on 
ils § 332(c)(7)(B)(i)(ll) "effective prohibition" claim. 
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tC. Section 253 

f The^districticourt also concluded that the City's or-
*dinahceiwas "preempted, by the Swpremijcy Clause, inso-
ffar as it:.confiicts witiilsection 253(a) of the Telecom 
'Act."».Ho>vever, due to intervening changes in the law, 
this Supremacy;€lause [cMtn is no longer viable. See 
Sprint Telephony;PCS, LiP. v. County of San Diego, 543 
•'F3d$71,578 (9$ Cir. 2008) (en banc) (oven-uling City 
ofAuburiiiv. Qwest Corp.. 260 FJd 1160 (9th Cir. 
2Cd/X~andtKoldirig.that "a plaintiff suing a municipality 
under -section 253(a) must show actual or effective pro
hibition, rather than the mere possibility of prohibition" 
(citation orn.itted)); see also City of Anacortes, 572 FJd 
at' 993. Mbi^over, we need not decide whether § 253 
contemplates [**29] "as applied" challenges. Insofar as 

Sprint seeks lo advance an "as applied" challenge under 
§ 253, we conclude, for the reasons set forth above, that 
Sprint has not demonstrated a prohibition on the provi
sion of wireless service as a matter of law. See Sprint 
Telephony, 543 FJd at 579 ("We need not decide 
whether Sprint's suit falls under § 253 or § 332. As we 
now hold, the legal standard is the same under either."). 

IV. CONCLUSION 

Because the City's decision to deny Sprint's applica
tion for a permit to construct two new WCFs was sup
ported by substantial evidence and because disputed is
sues of material fact preclude a finding that the decision 
constituted a prohibition on the provision of wireless 
service, we REVERSE and REMAND. 

''it-
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The California Envfronmental Quality Act 

Title 14. California Code of Regulations 
Chapter 3. Guidelines for Implementation of the 

California Environmental Quality Act 

Article 19. Categorical Exemptions 

Sections 15300 to 15333 

15300. CiategdMcal Exemptions 

Section.2l084iof the'PubliciResources Code requires these Guidelines to include a list of classes of 
projects'which have been determined not to have a significant effect on the environment and which shall, 
therefore, be'exempt from the provisions of CEQA. 

Iri'response.to that mandate, the Secretary for Resources has found that the following classes of projects 
listed in this article do not have a significant effect on the environment, and they are declared to be 
categorically .exeniptfr&m the requirement for the preparation of environmental documents. 

Note:,Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15300.1. Relation to Ministerial Projects 

Section 21080 of the Public Resources Code exempts from the application of CEQA those projects over 
whichipublic agencies exercise only ministerial authority. Since ministerial projects are already exempt, 
categorical exernptions should be applied only where a project is not ministerial under a public agency's 
statutes and ordinances. The inclusion of activities which may be ministerial within the classes and 
exaiTiples contained in this article shall not be construed as a finding by the Secretary for Resources that 
such an activity is discretionary. 

Note:, Authority, cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
^Resources Code. ' 

15300.2. Exceptions 

;4 ;̂j , , (a) Location, glasses 3,4, 5, 6, and 11 are qualified by consideration of where the project is to be located 
a.projeci that is ordinarily insignificant in its impact on the environment may in a particularly sensitive 

: environment be.significaiTit. Therefore, these classes are considered to apply all instances, except where 
the project.rnay impact on an environmental resource of hazardous or critical concern where designated, 

' precisely mapped,'ana officially adopted pursuant to law by federal, state, or local agencies. 

(b) Cumulative Impact. All exemptions for these classes are inapplicable when the cumulative impact of 
'siiccessive projects of the same type in the same place, over time is significant. 

htlp://ceres.ca.gov/ceqa/guidelines/anl9.html Page i 



rule 14 . 8/12/13 1 15 PM 

Vj!"- (c) Significant Effect. A categorical exemption shall not be used for an atlivity where there is a 
reasonable possibility that the activity will have a significant effect on the environment due to unusual 

r- circunistances: 

(d) Sccriic.Highways. A categorical exemption shall not be used for a project which may result in 
damage to scenic resources, including but not limited to, trees, historic buildings, rock outcroppings, or 
similar resources, within a highway officially designated as a state scenic highway. This does not apply 
lo improvemcnts'which are required as mitigation by an adopted negative declaration or certified EIR. 

(e) Hazardous,Waste Sites. A categorical exemption shall not be used for a project located on a site 
which is included on any list compiled pursuant to Section 65962.5 of the Government Code 

(f) Historical Resources. A categorical exemption shall not be used for a project which may cause a 
substantial adverse change in the significance of a historical resource. 

j^Notc:'Authority cited: Section 21083, Public Resources Code; References. Sections 21084 and 21084.1, 
Public Resources Code; Wildlife Alive v. Chickering (1977) 18 Cal.3d 190; League for Protection of 
OaklandliArchitectural and Historic Resources v City of Oakland (1997) 52 Cal.,^pp.4th 896; Citizens 

'for Responsible Development in West Hollywood v. City of We.u Hollywood (1995) 39 Cal.App.4th 925, 
City of Pasadena v. Slate of California (1993) 14 Cal.App.4th 810; As.sociation for the Protection etc. 
Values V. City of Ukiah {[99\) 2 Cal.App.4th 720; and Bairdv. County of Contra Crn/a (1995) 32 
Cal.App.4th 1464 

Discussion: In McQueen v Mid-Peninsula Regional Open Space (1988) 202 Cal. App 3d 1136, the 
coiirt reiterated that categorical,exemptions are construed strictly, shall not be unreasonably expanded 
beyond their terms, and may;not be used where there is substantial evidence that there are unusual 
circiirnstances (including future activities) resulting in (or which might reasonably result in) significant 
impacts which threaten the environment. 

Public Resources Code Section 21084 provides several additional exceptions to the use of categorical 
exemptions. Pursuant to that statute, none of the following may qualify as a categorical exemption: (1) a 
project which may result in damage to scenic resources, including but not limited to, trees, historic 
buildings, rock outcroppings, or similar resources within a scenic highway (this does not apply lo 

\''"' improvements which are required as mitigation for a project for which a negative declaration or EIR has 
1, *; previously been adopted or certified; (2) a project located on a site included on any list compiled 
!̂  ' pursuantto Government Code section 65962.5 (hazardous and toxic waste sites, etc.); and (3) a project 
f \which may cause a substantial adverse change in the significance of a historical resource. 

15300.3.,Rievisions to List of Categorical Exemptions 

I'.:'. ^ A publicagency may, at any lime, request that a new class of categorical exemptions be added, or an 
f; • • • existingone amended or deleted. This request must be made in writing to the Office of Planning and 
if? • Research.andfshall contain detailed information to support the request The granting of such request shall 
'r̂  ... be by ameiidfnent to these Guidelines. 
%? 

Tji''- • Note:. AuJ[hority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
rr|. • Resources Code! 

15300.4. Application By Public Agencies 

Each public agency shall; in the course of establishing its own procedures, list those specific activities 

plhttpT/'/ceres.ca.gov/ceqa/guidelines/arlig.html Page 2 of 18 
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, 1 > fwhicH fall within each of the exempt classes, subject to the qualification that these lists must be 
icfconsistent with both the letter and the intent expressed in the classes. Public agencies may omit from 
M. their, im ĵjjemlsnting'procedures classes and examples that do not apply to their activities, but they may 

./ J nolrequire EIRSifgr projects described in the classes and examples in this article except under the 
' C -.proyisions of.Section 15300.2. 

»C; - * I Ndte: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
-'t|Resqurc.es Code. * ' 

f53011 Existinĝ Faeilities 

\ n .eiasŝ l consists of theiOperation, repair, maintenance, permitting, leasing, licensing, or minor alteration 
: . ."of existing public or private structures, facilities, mechanical equipment, or topographical features, 

iili; • • ihyolvin|{negl jgibIe or no expansion of use beyond that existing at the time of the lead agency's 
j '"'determination.Sfhe types of "existing facilities" itemized below are not intended to be all-inclusive of the 

V, ' jtypg ofiprojects whicKmight fall within Class I. The key consideration is whether the project involves 
r'̂ S;, 'Jfi "ne l̂jgibletor no expansion of an existing use. 

^ _ Examples include but.are not limited to: 

^5!. • (a). Interior̂ or exterior alterations involving such things as interior partitions, plumbing, and electrical 
•ff": ' < conveyances; 

h C') Existing facilities of both investor and publicly-owned utilities used to provide electric power, natural 
' i - gas; sewer^e, or other public utility services; 

(c) Existing highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar facilities 
(this includes road grading for the purpose of public safety). 

s, \ C (d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical 
equipment to meet current standards of public health and safety, unless it is determined that the damage 
was substantial and resulted from an environmental hazard such as earthquake, landslide, or flood; 

(e) Additions to existing structures provided that the addition will not result in an increase of more than-

,(\) 50 percent of the floor area of the structures before the addition, or 2,500 square feet, whichever is 
less; or 

(2) 10,000 square feet if: 

i?'v' , ' (A)-Thr project is in an area where all public services and facilities are available to allow for maximum 
. |!|: '* f development permissible in the General Plan and 

js.f' f * (B) The area in which the project is located is not environmentally sensitive. 

> k,' ' ' ,(f)j Addition of safety or health protection devices for use during construction of or in conjunction with 
.̂f).?:" .existing structures, facilities, or mechanical equipment, or topographical features including navigational 
%' ^ r' ~ devices; 

• '(g) New copy on existing on and off-premise signs; 

, : (h) Maintenance of existing landscaping, native growth, and water supply reservoirs (excluding the use 
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P . " -orpesticides , as denned in Section 12753, Division 7. Chapter 2, food and Agricultural Code). 
^''' ' '-

- . ii(ijif9Iai||tenancc5pf fish screens, fish ladders, wildlife habitat areas, artificial wildlife waterway devices, 
| | F ,^'str^amfli)ws- springs and waterholes, and stream channels (clearing of debris) to protect fish and wildlife 

resources; 

C l̂̂  (j)¥ishjstocking.'by the California Department of Fish and Game, 

' i ' h * * . -A 
^;,Xk);Diypion',of exisling mulliple family or single-tamily residences into common-interest ownership and 

]f„.' t subdivisjoii of existing commercial or industrial buildings, where no physical changes occur which arc 
'v c' "not;oihervvisc exempt; 

i j ' , (1) Demqiitioh and.rembval of individual small structures listed in this subdivision; 

•H'' : , (l) One single-fan\ily residence. In urbanized areas, up to three smgle-family residences may be 
;;#• .• demplished'uhdeKthis exemption. 

i^'i'iJ'.-f : '"/ 
(2) A\duple)c'.or similar multifamily residential structure. In urbanized areas, this exemption applies to 

" duplexes and similar structures where not more than six dwelling units will be demolished. 

(3) A store, mojel, office, restaurant, or similar small commercial structure if designed for an occupant 
loacl of-3Cl,persons or leiss. In urbanized areas, the exemption also applies lo the demolition of up to three 

, suchtcomrhercial buildings on sites zoned for such use. 
^1. 

- (4) Accessory (appurtenant) structures including garages, carports, patios, swimming pools, and fences. 

|:'\̂  v:. 
'-M''i-(ni)iMinor. repairs and alterations to existing dams and appurtenant structures under the supervision of 
•S;. T' the 'Department of Water Resources. 

(n) Con version,of a single family residence to office use. 
M / ' ' (o) .Installation, in an existing facility occupied by a medical waste generator, of a steam sterilization unit 
f, for the. treatment of medical waste generated by that facility provided that the unit is installed and 
t|, operated iij accordance with the Medical Waste Management Act (Section 117600, et seq., of the Health 
fl!* ' and Safety Code) and accepts no offsite waste. 

'~' ^ ' 
f^ C/ •,;•(()) UseWa;sihgIe-family residence as a small family day care home, as defined in Section 1596.78 of 
*f t̂he Health a.nd'Safety Code. 

0^"' .:',JNote: Authority cited: Section 21083, Public Resources Code, References Sections 21084, Public 
Resources Code; Bloom v. McGurk{\994) 26 Cal.App.4th 1307. 

jlrf^ff, * Discussion: This section describes the class of projects wherein the proposed activity will involve 
ufi -.; \ . :negligible;of .no expansion of the use existing at the time the exemption is granted. Application of this 
t l * ' "\. 'exem'ptipn.-as all categorical exemptions, is limited by the factors described in section 15300.2. 

r f *j|kccqrdi'rigly;.a project with significant cumulative impacts or which otherwise has a reasonable 
possibility bf.resulting in a significant effect does nol quality for a Class 1 exemption. 

fr',^;*" 

r ,/4 1130 or Reconstruction 

•̂jj €l.assf2 consists of replacement or reconstruction of existing structures and facilities where the new 
>2f n stfuctur^'willibe located on the same site as the structure replaced and will have substantially the same 
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purpose and capacity as the structure replaced, including but nol limited to: 

I • '• •{&) Replacement or reconstruction of existing schools and hospitals to provide earthquake resistant 
l^^- li structures'which do not increase capacity more than 50 percent. 

f l (b) Replacement of a commercial structure with a new structure of substantially the same size, purpose, 
and capacity. 

;|4 (c) Replacement or reconstruction of existing utility systems and/or facilities involving negligible or no 
expansion of capacity. 

i (d) Conversion of byerhead electric utility distribution system facilities to underground including 
connection to existing overhead electric utility distribution lines where the surface is restored to the 

' condition existing prior to the undergrounding. 

Note:- Authority cited; Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15303. New Construction or Conversion of Small Structures 

, - Class 3;Consists of construction and location of limited numbers of new, small facilities or structures; 
installation of small new equipment and facilities in small structures; and the conversion of existing 

; , small striictures from one use to another where only minor modifications are made in the exterior of the 
structure. The numbers of structures described in this section are the maximum allowable on any legal 

i^ll • parcel. Examples of this exemption include, but are not limited to: 

"> (a) One,single-family residence, or a second dwelling unit in a residential zone. In urbanized areas, up to 
three single-;family residences may be constructed or converted under this exemption. 

. . (b) A duplex or similar multi-family residential structure, totaling no more than four dwelling units.^ In 
urbanized areas, this exemption applies to apartments, duplexes and similar structures designed for not 

, more than six dwelling units. 

r (c) A store, motel, office, restaurant or similar structure not involving the use of significant amounts of 
^ .j . ' . -hazardoCis substances, and not exceeding 2500 square feet in floor area. In urbanized areas, the 
\ , exenfiption also applies to up to four such commercial buildings not exceeding 10.000 square feet in floor 
z , ' area on sites zoned for such use if not involving the use of significant amounts of hazardous substances 
%t, ' I' where all.necessary public services and facilities are available and the surrounding area is not 
•ff; ' environmentally sensitive. 

k 
:/ • . (d) Water main, sewage, electncal, gas, and other utility extensions, including street improvements, of 

reasonable length to serve such construction. 

(e) Accessory (appurtenant) structures including garages, carports, patios, swimming pools, and fences. 

(f) , An accessory steam sterilization unit for the treatment of medical waste at a facility occupied by a 
' , - medjcal .w t̂e generator, provided that the unit is installed and operated in accordance with the Medical 
.. - Waste-Management Act (Section 117600, et seq., of the Health and Safety Code) and accepts no offsite 
''• waste. 

'S, • 
II ". Note: Authority cited: Section 21083, Public Resources Code, Reference: Sections 21084 and 21084.2, 
Ss •", ,, " Public Resources Code. 

."h«p7/ceres.ca.gov/ceqa/guldellnes/artl9.html Page 5 of 18 

I-



•n-itle,;H' 8/n/13 I 15 PM 

;Discussion:,This section describes the class of small projects involving new construction or conversion 
, of existing small structures. The 1998 revisions to the section clarify the types of projects lo which it 
..̂ applies. In order to simplify and standardize application of this section to commercial structures, ihe 
|reference,,tb ^5>ccupant load of 30 persons or less^ contained in the prior guideline was replaced by a 

0 : i I limit:dn square fooFage. Subsection (c) further limits the use of this exemption to those commercial 
projects'which have available all necessary public services and facilities, and which are not located in an 

.̂ 'environmentally sensitive area. 

15304̂  Minor Alterations to Land 

..ĵ Class 4 consists of, minor public .or private alterations in the condition of land, water, and/or vegetation 
'whicli do;not involve removal of healthy, mature, scenic trees except for forestry or agricultural 
purposes. Examples include, but are nol limited to 

•j (k)%)rd(iing on land with a .slope of less than 10 percent, except that grading shall not be exempt in a 
, waterway, in .any wetland, in an officially designated (by federal, state, or local government action) 

scenic area, or in officially mapped areas of severe geologic hazard such as an Alquist-Priolo Earthquake 
Fatilt Zone or within an official Seismic Hazard Zone, as delineated by the State Geologist. 

f ' i I T C?) New gardening orjandscaping, including the replacement of existing conventional landscaping with 
' * water efficient or fire-resisiarit landscaping. 

(ii) Filling of earth into previously excavated land with material compatible with the natural features of 
the.site; {'iff. 

r 
• .,l'(d) Minor alterations in land, water, and vegetation on existing officially designated wildlife 

rrianagement areas or fish production facilities which result in improvement of habitat for fish and 
. ..iWildlife resources or greater fish production; 

(̂e) Minor temporary use of land having negligible or no permanent effects on the environment, including 
carnivals, sales of Christmas trees, etc; 

• (f) Minor trenching and backfilling where the surface is restored; 

(g) Maintenance dredging where the spoil is deposited in a spoil area authorized by all applicable state 
; and federal regulatory agencies; 

U, *. (h)iThe creation of bicycle lanes on existing rights-of-way. 

I" * • (i) Fuel management activities within 30 feet of structures to reduce the volume of flammable vegetation, 
•prpyidea that the activities will not result in the taking of endangered, rare, or threatened plant or animal 

: species;or significant erosion and sedimentation of surface waters. This exemption shall apply to fuel 
management activities within 100 feet of a structure if the public agency having fire protection 

; responsibility for the area has determined that 100 feet of fuel clearance is required due to extra 
- hazardous fire conditions. 

. Note:Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

' •"Discussion: This section describes the class of projects involving minor alterations to the land. The 1998 
•revision to the section specified that this exemption applies to fuel management activities which will not 

fit-
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Ss. '%• 
•mj; c (i» , , • . , 
P? 1,;/ iPimpact threatened or endangered species or result in significant erosion or sedimentation. 

I n |. j5305̂  lilinbr Alterations in Land Use Limitations 

- I ' i>i -f'̂ ^ . 
- • i f Class S'consists oftminor alterations in land use limitations in areas with an average slope of less than 
i;'3* :if^' 20%, which do ntit result in any changes in land use or density, including but not limited to: 

'|> . ti.. (|) ;Minor lot line adjustments, side yard, and set back variances not resulting in the creation of any new 
"'paYcel;'!"-

/ | - (b)llssuance of minor encroachment permits; 

?1 - •' 'A "(c) Reversion to acreage in accordance with the Subdivision Map Act. 

. *Ngte: Atithority cited:'Sectjon 21083, Public Resources Code; Reference: Section 21084, Public 
' Resources Code. 

15306. Infoiihatibn Collection 

4'.'$*- ,<Sj3ss*6 cohsistŝ Sf basiqdata collection, research, experimental management, and resource evaluation 
! | ; ' S?tivi|ies whicHŷ ^̂  a serious or major disturbance to an environmental resource. These may 

«4|i/ b^^trictly f6r infqrrnatipn gathering purposes, or as part of a study leading to an action which a public 
.̂ l'*:'agencjri&s itfdt yet'Japproyed, adopted, or funded. 

r,̂ ; ' ^ i ' I '-̂  , . * 

'0 • "II • jItNote: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
S $". Resources Code. 

I ; Jf30?. Actions By Regulatory Agencies for Protection of Natural 
jl 'i;-.. ',|t:Î so(irces 

7:con4sts of actions taken by regulatory agencies as authorized by state law or local ordinance to 
I A ,j ^F"""^ the maintenance,' restoration, or enhancement of a natural resource where the regulatory process 
I ill' . jll' inyol|es fjrdcediires fqisprotettion of the environment. Examples include but are not limited to wildlife 
f # .i4- .1 preservation activities of the State Department offish and Game. Construction activities are not included 
..I -*in,,|his exemption. 

''f̂ t} % • -

f % . ->/ I*g»te:;Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
fr,, ^"i" . t: .Resoufces-Code. 

i53jb8f:Actions by Regulatory Agencies for Protection of the 
,.f.' Environment 

; . * . 1.;' , J ! , < 

1 * ,|̂ *. . .glas^S consists of actions taken by regulatory agencies, as authorized by state or local ordinance, to 
y>. if-:, W;' Msure themaiffif nanceifrestoto enhancement, or protection of the environment where the regulatory 
f ' f ' • tP'̂ S^^ involveS|procedures.fqr protection of the environment. Construction activities and relaxation of 

^ i - : , , 'standards allowitig environ-rnental degradation are not included in this exemption. 

: . l , 1 • .<Nofe:-Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 

!;.:/:*,.•'*=..> .,' . 
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rl* r ResourcestCode; International Longshoremen's and Warehousemen's Union v Board of Supervisors, 
ft*li -(1981), 116 Cal; 'App. 3d-265. 

If Discussion: This section reflects the ruling in International Longshoremen's and Warehousemen's Union 
:4¥:' ,„ n„^..,/«/'c„r,/,..,„i.«.;<. / l o sn iiA r-ji Ar>n 265. That decision ruled thai the use of categorical .̂ v). Board ofSitpervisbrs, (1981) 116 Cal. App. 3d : 

•'exemption Class ̂  was improper for a change in a a county air pollution rule that allowed a doubling of the 
pi .-v emissions ofbxides of nitrogen. The court followed Ih Wildlife Alive v Chickering, (\916) 18 
j l , ').:• Gal.- 3d J90rihat pTovided'thal where there is a reasonable possibility that a project or activity may have a 

significant effect on the environment, an exemption is improper. 

i'- y \ • ^.. . 
lit; 15309̂  Inspections 

!tr*l Class 9 consists of activities limited entirely to inspections, lo check for performance of an operation, or 
•5'; . -quality, health, q|-safety;df a project, including related activities .such as inspection for possible 

mislabeling, misrepresentation, or adulteration of products. 

Note: A.utHofity cited: Section 21083, Public Resources Code, Reference- Section 21084, Public 
i i ' - i . ' • Resources Code. 

I 15310. Loans 
_,*'.1„ ' 

IJt;' Class* I Ojconsistslof loans made by the Department of Veterans Affairs under the Veterans Farm and 
j" i ' - Hdme [|urchase Act ofl.943, mortgages for the purchase of existing structures where the loan will not be 
ik \|:'*. used .for new coii'struction and the purchase of such mortgages by financial institutions. Class 10 includes j : 

' tut is'not limited to the following examples: 

•'^l;; . ' (a) Loans .made by the Department of Veterans Affairs under the Veterans Farm and Home Purchase Act 
of 1943. 

; .. (b) P'ur'chases of mortgages from banks and mortgage companies by the Public Employees Retirement 
System and by-the Stafe Teachers Retirement System. 

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15311. Accessory Structures 

; f ' l * Class' 11 consists of corfstruction, or placement of minor structures accessory to (appurtenant to) existing 
i l l ' y commercial, industrial', or institutional facilities, including but not limited to. 

It ""•,•* . *' 
fff (a) On-premise signs; 

iv| Mb) Small parking lots; 

1 • (c) Placement ofseaspnal.or temporary use items such as lifeguard lowers, mobile food units, portable 
J l restrooms, or sijnilar.jTenis in generally the sanne locations from time to time in publicly owned parks, 
| i ; I'" . stadiums, 'or otHer fk:iiiti'e^designed for public use. 

M-vj Note:.AutHority;cited:,Section 21083, Public Resources Code; Reference; Section 21084, Public 
,ffj. 1" IF êsources Code: 

1 'T.̂  • ,̂ -
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f 15312. Surplus Government Property Sales 

}f' ' '~ Class 12 (Consists of sales of surplus government property except for parcels of land located in an area of 
'statewide,-regional,'qr-areawide concern identified in Section 15206(b)(4). However, even if the surplus 

,1.;* • , property to be sold is located in any of those areas, its sale is exempt if 

•1 ' (a) The property does not have significant values for wildlife habitat or other environmental purposes, 
1 .-̂ S," and 

V f , - ' > 

" (b) Any of the following conditions exist: 

P̂ " - (1) f he property is of such size, shape, or inaccessibility that it is incapable of independent development 
f ,, , or use; or 

(2) Thciprqperty to be sold would qualify for an exemption under any other class of categorical 
,„ exemption in.these'Guidelines; or 

(3) The use.of the 'projjerty and adjacent property has not changed since the time of purchase by the 
publicagency. 

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

Discussion: In McQueen v. Midpeninsula Regional Open Space District i\9SS) 202 Cal. App. 3d 1136, 
the court stated that the terms 'sale' and 'acquisition' are not interchangeable and reaffirmed that 
exemptions'must comply with the "specific terms" of the exemption which are to be narrowly construed. 

15313. Acquisition of Lands for Wildlife Conservation Purposes 

Class ,13 consists of the,acquisition of lands for fish and wildlife conservation purposes including (a) 
preservation of fish and wildlife habitat, (b) establishing ecological reserves under Fish and Game Code 

. 1 Section 1580, and (c) preserving access to public lands and waters where the purpose of the acquisition is 
to preserve the land in its natural condition. 

Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public Resources 
Code. 

15314. Minor Additions to Schools 

.t Class } 4 consists of minor additions to existing schools within existing school grounds where the 
: " additibn does not increase onginal student capacity by more than 25% or ten classrooms, whichever is 

less.,The addition of portable classrooms is included in this exemption. 

" :1 Note: Authority cited: Section 21083, Public Resources Code; Reference. Section 21084, Public 
., Resources Code. 

Zi •*• 

iV3^ 

15315. Minor Land Divisions 
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'" ' Cjass 15 consists of the division of property in urbanized areas zoned for residential, commercial, or 
i? i l l , t'industrial, use into four or fewer parcels when the division is in conformance with the General Plan and 
'Xr* * zoning„no.variances;or exceptions are required, all services and access to the proposed parcels to local 
l|i ,'1* /standards are available, the parcel was not involved in a division of a larger parcel within the previous 2 
ijlS' years, and_th'e parcel does not have an average slope greater than 20 percent 

.*5 i-i . .l)!otc: Authdrity cited: Section 21083, Public Resources Code; Reference Section 21084, Public 
U$- , Resources Code. 

P| ^ 15316. T̂ ransfer of Ownership of Land in Order to Create Parks 

'''i . '< ' •- . 
; Class 16 consists of the acquisition, sale, or other transfer of land in order to establish a park where the 

' land-is in a natural condition or contains historical or archaeological resources and either; 

,l(a)IThe;management plan for the park has not been prepared, or 

(b) Th'emanagement plan proposes to keep the area in a natural condition or preserve the historic or 
|j5 1' archaeplogicali resources. CEQA will apply when a management plan is proposed that will change the 
ijl: "ĵ  area, from' its natural condition or cause substantial adverse change in the significance of the historic or 

"! i ' archaeological resource. 

't^f' '"^Nqte: Authority cited: Section 21083, Public Resources Code; Reference Sections 21084, 21083 2, and 
-1' '2r084.i,'Public Resources Code. 

t icr t ' . Discussion:,ln McQueen v Midpeninsula Regional Open Space District (1988) 202 Cal. App. 3d 1136, 
1,11 j-̂ the couft ruled that the taking.or acquiring.property "as-is" does not constitute a "natural condition" when 
WS~ •} there is;substantial evidence in the record that hazardous waste has been upon it 

15317. Open Space Contracts or Easements 

1.145- , Class ,17 consists of the*establishment of agricultural preserves, the making and renewing of open space 
j f l* . contracts uncier the Williamson Act, or the acceptance of easements or fee interests in order to maintain 
f vl the open space character of the area. The cancellation of such preserves, contracts, interests, or casements 

; is nqt'included'and will normally be an action subject to the CEQA process. 

|;̂ 1* Ir l^ote: Authority cited: Section 21083, Public Resources Code; Reference- Section 21084, Public 
f''-# ; . ResourceS;Code. 
tip : 

1153I18. Designation of Wilderness Areas 
1.11?-' 

pk'il< 

It" 

'.glass 18 consists of the designation of wilderness areas under the California Wilderness System 

./Note:. Authority cited: Section 21083, Public Resources Code; Reference. Section 21084, Public 
Resources Code. 

T53i9. Annexations of Existing Facilities and Lots for Exempt 
jp/ /"Facilitileis 
m%'.':f-' 
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'', . Class-19 consists of only the following annexations: 

;(a) Annexations to-a city or special district of areas containing existing public or private structures 
- . developed tdlthe density allowed by the current zoning or pre-zoning of either the gaining or losing 
, ' governmental agency whichever is more restrictive, provided, however, that the extension of utility 
.̂' services to the existing" facilities would have a capacity to serve only the existing facilities. 

' * ,-(b) Annexations.of individual small parcels of the minimum size for facilities exempted by Section 
t. d5i3b3, NewConstructionorConversionof Small Structures. 

' Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
' ' Resources Code. 

•, Discussio.n: The exemption under subsection (a) is not allowed if it is foreseeable that utility services 
. .' would extend into the annexed parcels and have the potential to serve a greater capacity than existing 

uses. Tlie exemptionds also unavailable if "unusual circumstances" under Section 15300.2(c) are found. 
For.examplcljn City of Santa Clara v. LAFCO of Santa Clara County, (1983) 139 Cal. App. 3d 923, the 
cpuii found t̂hat unusual circumstances existed when the annexing city's general plan called for the 
newly annexed,parcels*.to eventually become residential and industrial rather than the prezoned 
agricultural'use. The unusual circumstances arose from the inconsistency between the prezoned 

.agricultural use and.th'e general plan's designated land use and thus precluded the use of this categorical 
exemption. 

15320. Changes in Organization of Local Agencies 

- Class 20 consists of changes in the organization or reorganization of local governmental agencies where 
^T" . the changes do not change tlie geographical area in which previously existing powers are exercised. 

' " ; Examples include but are not limited to: 

(a) Establishment of a subsidiary district; 

(b) Consolidation of two or more districts having identical powers; 

1 < ' (c) Merger with a city of a district lying entirely within the boundaries of the city. 

C ' IVote: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
f * Resources Code. 

15321. Enforcement Actions by Regulatory Agencies 

I' - . 
yj- " • Class 2rcoiiststs of: 
J . (a). Actions by regulatory agencies 10 enforce or revoke a lease, permit, license, certificate, or other 

entitlemerit for use issued, adopted, or prescribed by ihe regulatory agency or enforcement of a law, 
j; ^ . .general,rule, standard, or objective, administered or adopted by the regulatory agency. Such actions 
1 "' " incliJde, but are not limited to, the following: 

1 ' (1) The direct referial of a violation of lease, permit, license, certificate, or entitlement for use or of a 
1' ' j'eneraLrule,.standaixl, or objective to the Attorney General, District Attorney, or City Attorney as 
1 " appropriate/for judicial enforcement; 
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SI (2) The adoption of an administrative decision or ordei enfoicing or revoking the lease, permit, license, 
'iii,,- ' certificate, or entitlement for use or enforcing the general rule, standard, or objective. 

(li)<Lavv enforcement activities by peace officers acting under any law that provides a criminal sanction, 

(c) Construction activities undertaken by the public agency taking the enforcement or revocation action 
are not included in this exemption. 

^Notc: Authority cited: Section 21083, Public Resources Code; Reference. Section 21084, Public 
Resources Code. 

-Discussion: The exemption for law enforcemcnl activities by peace officers acting under any law that 
provides a criminarsanction is based largely on the rationale explained by the court in Pacific Water 
Conditioning Association v. City Council, (1977) 73 Cal. App. 3d 546. There the court noted that 
enforcement actions'are taken long after the public agency, or possibly the Stale Legislature, has 
exercised itsdiscretion to set standards governing a certain kind of activity. 

iv 

3?; 

'|<4/'; 

15322. Educational or Training Programs Involving No Physical 
Changes 

Class 22 consists of the adoption, alteration, or lennination of educational or training programs which 
l^ ' " ' . _ involve no physical alteration in the area affected or which involve physical changes only in the interior 
f t .,- , ofexisting school or training structures. Examples include but are not limited to: 
,'i 

t jEf (a) Development of or changes in curriculum or training methods. 

(b) Changes in the grade structure in a school which do not result in changes in student transportation. 

Note: Authority cited. SecUon 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15323. Normal Operations of Facilities for Public Gatherings 

.Class 23 corisists of the normal operations of existing facilities for public gatherings for which the 
facilities-were designed, where there is a past history of the facility being used for the same or similar 
kind of purpose." For the purposes of this section, "past history" .shall mean that the same or similar kind 
of activity has been occurring for at least three years and that there is a reasonable expectation that the 
future occurrence of the activity would not represent a change in the operation of the facility. Facilities 
included within this exemption include, but are not limited to, racetracks, stadiums, convention centers, 
;auditoriums, amphitheaters, planetariums, swimming pools, and amusement parks 

- Note: Authority cited: Section 21083, Public Resources Code; Reference Section 21084, Public 
Resources.Code. 

Discussion: This<secti,on clarifies what is meant by the term "a past history of the facility being used for 
the same kind of "purpose!" The section relates the concept of past history lo public expectations for use 
of the .facility inthe future. Where the facility has been used for a particular purpose for several years and 
people;expect the use to continue in the future, continuation of that use would not represent a change in 
the environmental conditions. For example, if a county fair had included a stock car racing meet for each 
of three consecutive years, people living in the area would have come to expect that the county fair 

• wpuld involve stock car racing in the future. Continuing racing activity would not represent a substantial 

Page 12 of 18 
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chaiigelin the'environment from what people had come to expect. However, in Lewis v 17th District 
{Agricultural Ass'n (1985) 165 Cal. App. 3d 823, the court found that the existence of residential areas 
near a»racetrack constituted "unusual circumstances" (Guidelines section 15300.2 (c)) which removed the 
racing activity fitim the exemption. Additionally, the court found that imposing mitigation measures to 
oftsetlthe possible significant adverse change in the environment caused by the activity will not cause the 

', 1 exemptiqnjjo, be applicable unless the mitigation measures result in the elimination of the possibility of a 
•signfficaht adverse change in the environment. The decision to allow stock car racing at a county fair in 
the fii^t place could well call for some kind of CEQA analysis before starting that activity. Once the 

, activity has been established, however, continuing the activity does not represent a change, and absent a 
signifearitjchange in the use and absent the existence of unusual circumstances. Concerning what are 
considered-normal .operations of facilities for public gatherings see Campbell v Third District 

. Agricuftur'al Association (1987) 195 Cal.App. 3d 115. 

1332̂ dRegulations of Working Conditions 

I" -Class 24*consists of actions taken by regulatory agencies, including the Industrial Welfare Commission 
as authorized by statute, to regulate any of the following: 

(a) .Employee wages, 

(b) Hours of work, or 

(c) Working conditions where there will be no demonstrable physical changes outside the place of work. 

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15325. Transfers of Ownership of Interest In Land to Preserve 
iExistihg Natural Conditions and Historical Resources 

Class 25 consists of the transfers of ownership of interests in land in order to preserve open space, 
habitit, or historical resources.'^ Examples include but are not limited to: 

(a) Acquisition, sale, or other transfer of areas to preserve the existing natural conditions, including plant 
or animal habitats. 

(b) Acquisition, sale, or other transfer of areas to allow continued agricultural use of the areas. 

(c) Acquisition, sale, or other transfer to allow restoration of natural conditions, including plant or animal 
habitats. 

(d) Acquisition, sale, or other transfer to prevent encroachment of development into flood plains. 

(e) Acquisition, sale, or other transfer lo preserve historical resources. 

(f) fAcquisition, sale, or other transfer lo preserve open space or lands for park purposes 
Aiith'ority cited: Secfion 21083, Public Resources Code Reference- Section 21084, Public Resources 

A«. Code. 

i | 15326. Acquisition of Housing for Housing Assistance Programs 
IS- . 
(Ct, hUp.//ceres.ca.gov/ccqa/guldelines/artl9 html Page 13 of 18 
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'?f':,„%*-Class-26 consists,ofactions,by.a redevelopment agency, housing authority, or other public agency to 
fl/ ' i ' Jmplement an'adopted Housirig Assistance Plan by acquiring an interest in housing units. The housing 

1. units may be either'in'existance or possessing all required permits for construction when the agency 
1 pjli;- makes ils 'final decision to acquire the units. 

.'.j/f/' ,Notc:lAuthqrity cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
' " l - . - l il'esources.Code. 

|IK ' ' 

115327. Leasing New Facilities 

Sj J,. ,.(a) Class 27 consists .pftheleasing of a newly constructed or previously unoccupied privately owned 
I" •. ' facjlity by a local or state agency where the local governing authority detemiined that the building was 
I/,/. exempt froiri CEQ'A. Tp̂ be exempt under this section, the proposed use of the facility-

'//- (1) Shall be in conformance with.existing slate plans and policies and with general, community, and 
/ specific plans for which an EIR or Negative Declaration has been prepared; 

I'l - (2)lShall be substantially the same as that originally proposed at the time the building permit was issued; 

•if/ (3)«Sliall not result in a traffic increase of greater than 10% of front access road capacity; and 

J; .1(4) Shall Jnclude the provision of adequate employee and visitor parking facilities. 

11, - (b) Examples of Class 27 include, but are not limited to: 

•'(I) Leasing of administrative offices in newly constructed office space, 

(2) Leasing ofclient service offices in newly constructed retail space; 

. (3) Leasing of administrative and/or client service offices in newly constructed industrial parks. 

I.? ' " • ' 
' INote: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 

Resources Code. 

f 

15328. Small Hydroelectric Projects at Existing Facilities 

lC '& Class 28 consists of the installation of hydroelectric generating facilities in connection with existing 
( / / ' dams, canals, and pipelines where. 

; ^ / - l (a) The capacity of the generating facilities is 5 megawatts or less; 

jl?-
1̂^ (b)Operatiqri of the generating facilities will not change the flow regime in the affected stream, canal, or 
T4x pipelihe!including but not limited to: 

1411 
'•ii":- ' . (l y.Rate and volume of flow; 

iiij' * (2) Temperature; 

(3) Amounts of dissolved oxygen to a degree that could adversely affect aquatic life; and 

\-mtp //ceres.ca.g6v/ceqa/guidelines/artl9 html Page 14 of 18 
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(4) Timing of release. 

(c) New power lines to connect the generating facilities to existing power lines will not exceed one mile 
iiî rength if located on a new right of way and will not be located adjacent to a wild or scenic river; 
{ ' " 

(d) Repair or recbnstrucfion of the diversion structure will not raise the normal maximum surface 
elevation of the impoundment; 

(e) There will be no significant upstream or downstream passage of fish affected by the project; 

(f) 'The discharge from the power house will not be located more than 300 feet from the toe of the 
diversion structure; 

! (g) The project will riot cause violations of applicable state or federal water quality standards; 

(h) The project will not entail any construction on or alteration of a site included in or eligible for 
inclusion in the Nafional Register of Historic Places; and 

(i) Construction will not occur in the vicinity of any endangered, rare, or threatened species. 

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public 
Resources Code. 

15329. Cogeneration Projects at Existing Facilities 

Glass 29 consists of the installation of cogeneration equipment with a capacity of 50 megawatts or less at 
existing facilities meeting the conditions described in this section. 

(a) At existing industrial facilities, the installation of cogeneration facilities will be exempt where it will: 

•" (I) Result in no net increases in air emissions from the industrial facility, or will produce emissions 
lower than the amount that would require review under the new source review rules applicable in the 
county, and 

(2) Comply with all applicable state, federal, and local air quality laws. 

(b) At commercial and institutional facilities, the installation of cogeneration facilities will bie exempt if 
the installation will: 

(I) Meet all the criteria described in subdivision (a); 

. ' (2)'Result in no noticeable increase in noise to nearby residential structures; 

, (3) Be configuous'to other commercial or institutional structures. 

; / Note: Authority cited: Section 21083, Public Resources Code; Reference. Section 21084, Public 
1 Resources Code. 

15330. Minor Actions to Prevent, Minimize, Stabilize, Mitigate or 
Eliminate the Release or Threat of Release of Hazardous Waste or 
Hazardous Substances. 

http./Zceres.ca.gov/ceqa/guidelines/artl9 html Page 15 of If 
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Class 30 consists of any minor cleanup actions taken lo prevent, minimize, stabilize, mitigate, or 
errifiinal'e the release or threat of release of a hazardous waste or substance which are small or medium 
removal actions costing $1 million or less.^ 

(a) ̂ ;NO,cleanup action.shall be subject to this Class 30 e.vemption if the action requires the onsite use of 
a'Hazardousi.waste incinerator or thermal treatment unit or the relocation of residences or businesses, or 
-Jhe actioh inyolves the potential release into the air of volatile organic compounds as defined in Health 
and Safety Cqf e sSecti6n/25123.6, except for small scale in situ soil vapor extraction and treatment 
'sysiems,which:have been permitted by the local Air Pollution Control District or Air Quality 
ManagementlDistricl.^ All actions must be consistent with applicable slate and local environmental 
perrhitting.requirenri'erils.'including, but not limited to, ofl-site disposal, air quality rules such as those 
governing-.vqlatile organic compounds and water quality standards, and approved by the regulatory body 
vyith'jurisdictibn over the site.^ 

(b) ^Examples of such minor cleanup actions include but are not limited to 

(1) Removal ofsealed, non-leaking drums or barrels of hazardous waste or substances that have been 
stabilized, containerized and are designated for a lawfully pennitled destination; 

(2) Maintenance or stabilization of berms, dikes, or surface impoundments; 

(3) Construction or maintenance or interim of temporary surface caps; 

(4) Onsite treatment of contaminated soils or sludges provided treatment system meets Title 22 
requirements and local air district requirements; 

(5) 'Excavation and/or offsite disposal of contaminated soils or sludges in regulated units; 

(6) Application of dust suppressants or dust binders to surface soils, 

(7) Controls for surface water run-on and run-off that meets seismic safety standards; 

(8) ̂ Pumping of leaking ponds into an enclosed container; 

(9) 'Construction of interim or emergency ground water treatment systems; 

(fO) Posting of warning signs and fencing for a hazardous waste or substance site that meets legal 
•requirements'for protection of wildlife. 

Authdriiy cited-'Section 21083, Public Resources Code Reference. Section 21084, Public Resources 
Code. * 

153311 Historical Resource Restoration/Rehabilitation. 

% ' / • Class 3T consists of projects limited to maintenance, repair, stabilization, rehabilitation, restoration, 
f " Lpreservationj conservation or reconstruction of historical resources in a manner consistent with the 
i i i • Secretarv'of the.Interior's Standards for the Treatment of Historic Properties with Guidelines for 

' PreservinalRehabilitating. Restoring, and Reconstructing Historic Buildings (1995). Weeks and 
Grimrher. . 

Wt " 
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Note: Authority cited: Section 21083, Public Resources Code. Reference. Section 21084, Public 
Resources Code. 

* Discussioii: This section establishes an exemption for projects involving the maintenance, rehabilitation, 
restoration, preservation, or reconstruction of historical resources, provided that the activity meets 
publishedTederal standards for the treatment of historic properties. These federal standards describe 

, means of preserving, rehabilitating, restoring, and reconstructing historic buildings without adversely 
affecting their historic significance. Use of this exemption, like all categorical exemptions, is limited by 
the:factors described in section 15300.2 and is not to be used where the activity would cause a substantial 
adverse change in the significance of a historical resource. 

15332. In-Fill Development Projects. 

Class 32 consists of projects characterized as in-fill development meeting the conditions described in this 
section. 

(a) The project is consistent with the applicable general plan designation and all applicable general plan 
policies as-well as with applicable zoning designation and regulations. 

(b) The profwsed development occurs within cily limits on a project site of no more than five acres 
substantially surrounded by urban uses. 

(c) The project site has no value as habitat for endangered, rare or threatened species. 

(d) Approval of the project would not result in any significant effects relating to traffic, noise, air quality, 
or water quality. 

(e) The site can be adequately served by all required utilities and public services. 

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section 21084, Public 
Resources Code. 

Discussion: This section is intended to promote infill development within urbanized areas. The class 
consists of environmentally benign in-fill projects which are consistent with local general plan and 
zoning requirements. This class is not intended to be applied to projects which would result in any 
significant traffic, noise, air quality, or water quality effects. Application of this exemption, as all 
categorical exemptions, is limited by the factors described in section 15300.2. 

15333i Small Habitat Restoration Projects. 
Class 33 consists of projects not to exceed five acres in size to assure the maintenance, restoration, 
enhancement, or protection of habitat for fish, plants, or wildlife provided that: 

(a) There would be no significant adverse impact on endangered, rare or threatened species or iheir 
Habitat pursuant to section 15065, 

(b) There are no hazardous materials at or around the project site thai may be disturbed or removed, and 

(c) ,The project will not result in impacts that are significant when viewed in connecfion with the effects 
. of past projects; the effects of other current projects, and the effects of probable future projects. 

I (d).̂ Examples of small restoration projects may include, but are not limited 
to: 

' - / v ' i . " 
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. |»/ .'./(l)irevegelalion oi disturbed areas with native plant species; 

,(2j|wetjand?restqration, the primary purpose of which is to impiove 
^̂^̂  | / conditions for waterfo.wl or other species that rely on wetland habitat; 

. •- ^ '̂ '̂ ''- ,^1' . / 

'I (3)/stream or riv.er bank.revegetation, the primary purpose of which is lo 
11;. • >-/; improveihabitat for amphibians or native fish; 
ij*. /'.' \ f . 

1/,- I't' (4)lprojects-to' restore or enhance habitat that are carried out principally with hand labor and not 
'if-'- mechanized?equipment. 

'if'... ;-(5)istreain or'rivef bank stabilization wilh native vegetation or other 
I .->'.' •i-bioengineeririg techniques/the primary purpose of which is to reduce or 
I'.'/! I'eltminate erosion and sedimentation; and 

;/,,; ' ., (6)xulvert repiace.ment conducted in accordance with published guidelines of the Department of Fish 
lii'-i/ 'f ' m'd Garne or-NOAA Fisheries, the primary purpose of which is to improve habitat or reduce 
f? sedimentation. 
5.» , 'Authority cited: Section 21083, Public Resources Code. Reference: Section 21084. Public Resources 

Gbde. : 
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Oakland GUy Planning Commission ATTACHMENT B STAFF REPORT 

Case File Number: DR13-055 May 1, 2013 

^1 

Location: 

Assessors Parcel Numbers: 

Proposal: 

Applicant: 
Contact Person/ Phone 

Number: 
Owner: 

Case File Number: 
Planning Permits Required: 

General Plan: 
Zoning: 

Environmental 
Determination: 

Historic Status: 
Service Delivery District: 

City Council District: 
Date Filed: 

Finality of Decision: 

For Further Information: 

The public Right of Way at the intersection of Elderberry Dr. 
and Girvin Dr. (adjacent to 6239 Elderberry Dr.) (See map 
on reverse) 

(048D-7302-001-00) nearest lot adjacent to the project site. 

To install a wireless Telecommunications Facility (AT&T wireless) on 
an existing 43"-0'" high PGt&E utility pole located in the public right -of-
way; install two panel antennas (two-feet long and ten inches wide) 
mounied onto a seven-foot tall extension affixed on top of the pole; an 
associated equipment box, one battery backup and meter boxes within a 
6' tall by 18" wide singular equipment box attached to the pole at 8' 
above the ground. 
New Cingular Wireless PCS. LLC For AT&T Mobility 
Matthew Yergovich 
(415)596-3474 
Pacific Gas & Electric. (PG&E) 
DR13-055 
Major Design Review lo install a wireless Macro Telecommunications 
Facility to on existing PG&E pole located in the public right -of- way in 
a residential zone. 
Hillside Residcnlial 
RH4 Hillside Residcntial-4 Zone. 

Exempt, Section 1530J of the State CEQA Guidelines; minor 
additions and alterations to an existing facility 
Exempt, Section 15183 of the State CEQA Guidelines; projects 
consistent with a community plan, general plan or zoning. 
Not a Potential Designated Histonc Property; Survey rating: n/a 
2 
4 
February 6'\ 2013 
Appealable to City Council within 10 Days 
Contact case planner Michael Bradley at (510) 238-6935 or 
mbradley @ oak! andnet.com 

SUMMARY 

The proposal is to install a wireless Telecommunications Macro Facility on an existing 43'-0" 
high PG&E utility pole located in the public right -of- way. New Cingular Wireless PCS for 
(AT&T Mobility) is proposing to install two panel antennas (two-feet long and ten inches wide) 
mounted onto a seven-foot tall extension affixed on top of the pole; an associated equipment box, 
one battery backup and meter boxes within a 6' tall by 18" wide singular equipment box attached 
to the pole at 8' above the ground. Staff believes, given the topography, mature vegetation, and 
limited number of near by homes, it will be camouflaged and blend in with the existing heavily 
wooded area. The proposed project as conditioned, will be designed to meet the established 
zoning and telecommunication regulations and staff recommends to support the Major Design 
Review application. 

#3 
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TELECOMMUNICATIONS BACKGROUND 

Limitations on Local Government Zoning Authority under the Telecommunications Act of 
1996 
Section 704 of the Telecommunications Act of 1996 (TCA) provides federal standards for the 
siting of "Personal Wireless Services Facilities." "Personal Wireless Services" include all 
cpmrriercial mobile services (including personal communications services (PCS), cellular radio 
mobile services, and paging); unlicensed wireless services; and common earner wireless 
exchange access services. Under Section 704, local zoning authority over personal wireless 
services is preser\'ed such that the FCC is prevented from preempting local land use decisions; 
however, local government zoning decisions are still restricted by several provisions of federal 
law.. 
Under Section 253 of the TCA, no state or local regulation or other legal requirement can 
prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or 
intrastate telecommunications service. 
Further, Section 704 of the TCA imposes limitations on what local and state governments can 
do. Section 704 prohibits any slate and local government action which unreasonably 
discriminates among personal wireless providers. Local governments must ensure that its 
wireless ordinance docs not contain requirements in the form of regulatory terms or fees which 
may have the "effect" of prohibiting the placement, con.struction, or modification of personal 
wireless services. 
Section 704 also preempts any local zoning regulation purporting to regulate the placement, 
construction and modification of personal wireless service facilities on the basis, either directly 
or indirectly, on the environmental effects of radio frequency emissions (RF) of such facilities, 
which otherwise comply with FCC standards in this regard. See, 47 U.S.C. 332(c)(7)(B)(iv) 
(1996). This means that local authonties may not regulate the siting or construction of personal 
wireless facilities based on RF standards that are more stnngent than those promulgated by the 
FCC. 
Section 704 mandates that local governments act upon personal wireless service facility siting 
applications to place, construct, or modify a facility within a reasonable time. 47 
U.S.C.332(c)(7)(B)(ii). See FCC Shot Clock ruling setting forth "reasonable time" standards for 
applications deemed complete. 
Section 704 also mandates that the FCC provide technical suppoit to local governments in order 
to encourage them to make property, rights-of-way, and easements under their jurisdiction 
available for the placement of new spectrum-based telecommunications services. This 
proceeding is currently at the comment stage. 
For more information on the FCC's junsdiction in this area, contact Steve Markendorff, Chief of 
the Broadband Branch, Commercial Wireless Division, Wireless Telecommunications Bureau, at 
(202) 418-0640 or e-mail "smarkend@fcc.gov". 

PROJECT DESCRIITION 

The applicant (New Cingular Wireless PCS, L L C . for AT&T Mobility ) is pioposing to install a 
wireless Telecommunications Macro Facility on an existing 43'-0" high PG&E utility pole 
located in the public right -of- way. The project consists of two panel antennas (two-feet long 
and 10- inches wide ) mounted onto a seven-foot tall extension affixed on top of the pole; an 
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' associated equipment box, one battery backup and meter boxes within a 6' tall by 18" wide 
single equipment box attached to the pole 8'above the ground located in public right -of-
way. No portion of the telecommunication facilities will be located on the ground within City of 
O.aKland public right-of-way. The proposed antennas and associated equipment will not be 
accessible to the public. (See Attachment A). 

PROPERTY DESCRIPTION 

- T% existing 43'-0" high PG&E utility pole is located in the City of Oakland public nght -of-
way adjacent to a steep up sloped parcel at the intersection of Elderberry Drive and Girvm Dnve 
(adjacent to 6239 Elderberry Dr.) 

GENERAL PLAN ANALYSIS 

The subject property is located within the Hillside Residential General Plan designation. The 
HilJside Residential Land Use Classification is intended "to identify, create, maintain and 
enhance neighborhood residential areas that arc charactenzed by detached, single unit structures 
on hillside lots. The proposed telecommunication facilities will be mounted on an existing PG&E 
utility pole within the City of Oakland public right-of-way. Its visual impacts will be mitigated 
since, the antennas "climb through" installation while typically not considered aesthetically 
pleasing, given the topography, mature vegetation, and limited hornes nearby, it will be 
camouflaged and blend in with the existing heavily-wooded area and the equipment cabinet box 
will be within a single box and painted to match the existing utility pole. Therefore, the proposed 
unmanned wireless telecommunication facility will not adversely affect or detract from the 
residential characteristics of the neighborhood. 

ZONING ANALYSIS 

The project site is located in RH-4 Residential Zone. The intent of the RH-4 Zone is: "to create, 
preserve, and enhance areas for single-family estate living at very low densities in spacious 
environments and is typically appropriate to portions of the Oakland hill area. The proposed 
telecommunication facility is located at the intersection of Elderberry Drive and Girvin Drive 
(adjacent to 6239 ElderbeiTy Dr.) in a heavily wooded area with very little residence in close 
proximity. The project requires Regular Design Review, with special findings, to allow the 
installation of new telecommunication facilities on an existing PG&E pole located in the public 
right-of-way in a Residential Zone. Special findings required for Design Review approval to 
ensure that the facility is concealed to the extent possible. These findings are met by this 
proposal; while the antennas "climb through" installation are typically not considered 
aesthetically pleasing, given the topography mature vegetation, and limited close homes. The 
equipment cabinets will be enclosed within a single equipment box painted lo match the utility 
pole. Staff finds that the proposed application meets the applicable RH-4 Hillside Residential 
zoning regulations for telecommunication facilities. 

ENVIRONMENTAL DETERMINATION 
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The Cahfomia Environmental Quality Act (CEQA) Guidelines lists the projects that qualify as 
categorical exemptions from environmental review. The proposed project is categorically 
exempt from the environmental review requirements pursuant to Section 15301, additions and 
alterations to existing facilities, and Section 15183, projects consistent with a General Plan or 
Zoning. 

KEY ISSUES AND IMPACTS 

L Regular Design Review 

Section 17.136.040 and 17.128.070 of the City of Oakland Planning Code requires a Major 
Design Review for Macro Telecommunication facilities that are attached to utility poles in the 
RH-4 zone or that are located within one hundred (100) feet of the boundary of any residential 
zone. The required findings for Major Design Review are listed and included in staff's 
evaluation as part of this report. 

2. Pro ject Site 

Section 17.128.110 of the City of Oakland Telecommunication Regulations indicate that new 
wireless facilities shall generally be located on designated properties or facilities in the following 
order of preference: 

A. Co-located on an existing structure or facility with existing wireless antennas. 
B. City owned properties or other public or quasi-public facilities. 
C. Existing commercial or industrial structures in non-residential zones. 
D. Existing commercial or industrial structures in residential zones. 
E. Other non-residential uses in residential zones. 
F. Residential uses in non-residential zones. 
G. Residential uses in residential zones. 

^Facilities locating on an A, B or C ranked preference do not require a site alternatives analysis. 
Since the proposed project involves locating the installation of new antennas and associated 
equipment cabinets on an existing utility pole, the proposed project meets: (B) quasi-public 
facilities on an existing PG&E utility pole within public nght- of - way. 

3. Project Design 

Section 17.128.120 of the City of Oakland Telecommunications Regulations indicates that new 
wireless facilities shall generally be designed in the following order of preference: 

A. Building or structure mounted antennas completely concealed from view. 
B. Building or structure mounted antennas set back from roof edge, not visible from public right-
of way. 
C. Building or structure mounted antennas below roof line (facade mount, pole mount) visible 
from public right-of-way, painted to match existing structure. 
D. Building or structure mounted antennas above roof line visible from public nght of-way. 
E. Monopoles. 
F. Towers. 
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* Facilities designed to meet an A & B ranked preference does not require a site design 
alternatives .analysis. Facilities designed to meet a C through F ranked preference, inclusive, 
must submit a site design alternatives analysis as part of the required application materials, (c) 
site design alternatives analysis shall, at a minimum, consist of: 

a. Written evidence indicating why each higher preference design alternative can not be used. 
Such evidence shall be in sufficient detail that independent venfication could be obtained if 
required by the City of Oakland Zoning Manager. Evidence should indicate if the reason an 
alternative was rejected was technical (e.g. incorrect height, interference from existing RF 
sources, inability to cover required area) or for other concerns (e.g. inability to provide utilities, 
construction or structural impediments). 

City of Oakland Planning staff have reviewed (see attachment A alternative site analysis letter) 
and determined that the site selected is conforming to all other telecommunication regulation 
requirements. The project has met design cntena (C) since the antennas will be mounted on 
existing PG&E pole expansion and will be camouflage partially with the existing mature trees 
and equipment cabinet box and battery backup box will be within singular equipment box 
attached to the utility pole painted to match color of an existing PG&E utility pole lo minimize 
potential visual impacts from public view. 

4..Project Radio Frequency Emissions Standards 

Section 17.128.130 of the City of Oakland Telecommunication Regulations require that the 
appHcant submit the following verifications including requests for modifications to existing 
facilities: 

a. The telecommunications regulations require that the applicant submit wntten documentation 
demonstrating that the emission from the proposed project are within the limits set by the Federal 
Communications Commission. In the document (attachment B) prepared by Hammett & Edison 
RF Compliance Experts, Inc. Inc. Registered Professional Engineer, the proposed project was 
evaluated for compliance with appropnate guidelines limiting human exposure to radio 
frequency electromagnetic fields. According to the report on the proposal, the project will 
comply with the prevailing standards for limiting public exposure to radio frequency energy and, 

'therefore, the proposed site will operate within the current acceptable thresholds as established 
by the Federal government or any such agency that may be subsequently authorized to establish 
such standards. 
b. Prior to final building permit sign off, an RF emissions report indicating that the site is 
aictually operating within the acceptable thresholds as established by the Federal government or 
any such agency who may be subsequently authonzed to establish such standards 

The RF emissions report, states that the proposed project will not cause a significant impact on 
the%nvironment. Additionally, staff recommends that pnor to the final building permit sign off; 
the applicant submit a certified RF emissions report stating that the facility is operating within 
acceptable thresholds established by the regulatory federal agency. 

•y,r • 
'A' 

•' .51*' » 'i 
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CONCLUSION 

Staff ,believes that the proposed project "climb through" installation are typically not considered 
aesthetically .pleasing, given the topography mature vegetation, and limited near by homes, can 
be designed to meet the established zoning and telecommunication regulations and recommend 
toSupport the.Major Design Review application. 

ft-% • RECOMMENDATIONS: 1. Affirm staffs environmental determination 

2. Approve Design Review apphcation 
DR 13-055 subject to the attached findings 
and conditions of approval 

Prepared by. 

Michael Bradley 
Planner I 

Approved by: 

Scott Miller 
Zoning Manager 

Approved for forwarding to the 
City Planning Commission 

jachel Fl.ynn/Direcfor 
)epartment of Planning and Building 

ATTACHMENTS: 

A. Project Plans & Photo simulations & Alternative Site Analysis 
B: Hammett & Edison, Inc., Consulting Engineering RF Emissions Report 
C. Site Alternative Analysis 
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FINDINGS FOR APPROVAL 

FINDINGS FOR APPROVAL: 
This proposal meets all the required findings under Section 17.136.050.(6), of the Non-
Residential Design Review criteria and all the required findings under Section 17.128.070(B), of 
the telecommunication facilities (Macro) Design Review criteria and as set forth below: 

• Required findings are shown in bold type; reasons your proposal satisfies them are shown in 
. normal type. 

17.136.050(B) - NONRESIDENTIAL DESIGN REVIEW CRITERIA: 

1. That the proposal will help achieve or maintain a group of facilities which are well 
. . related to one another and which, when taken together, will result in a well-composed 

design, with consideration given to site, landscape, bulk, height, arrangement, texture, 
, materials, colors, and appurtenances; the relation of these factors to other facilities in the 

|. vicinity; and the relation of the proposal to the total setting as seen from key points in the 
ijF surrounding area. Only elements of design which have some significant relationship to 
%. outside appearance shall be considered, except as otherwise provided in Section 17.136.060; 

X The project consists of two panel antennas (two-feet long and 10-inches wide) mounted onto a 
{ seven-foot tall extension affixed on top of the pole; an associated equipment box, one battery 

backup and meter boxes within a 6' tall by 18" wide singular equipment box attached to the pole 
f 8' above the ground, located in the public nght -of- way. The proposed antennas and equipment 
? ' cabinet attached to the utility pole are partially camouilagcd to blend in with the existing 
, surrounding heavily wooded area and limited nearby homes. Therefore, the proposal will have 
'% minimal visual impacts from public view. 

.51 

2. That the proposed design will be of a quality and character which harmonizes with, and 
serves to protect the value of, private and public investments in the area; 

The proposal improves wireless telecommunication service in the wooded hillside residential 
area. The installation will be camouflaged to blend in with the existing sunounding wooded area 
to have minimal visual impacts on public views. It will protect the value of private and public 
investments in the area. 

3. That the proposed design conforms in all significant respects with the Oakland General 
Plan and with any applicable design review guidelines or criteria, district plan, or 
development control map which have been adopted by the Planning Commission or City 
Council. 

The subject site is located within the Hillside Residential General Plan designation classification 
which is intended to create, maintain, and enhance neighborhood residential areas that are 
characterized by detached, single unit structures on hillside lots. The proposed unmanned 
wireless telecommunication facility will be located on an existing PG &E utility pole and will 
not have significant adversely affect or detract from the residential characteristics of the 
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neigHborhood. Visual impacts will be minimized since the area is heavily wooded with trees 
i ; partiaiiy obscuring views of the pole. Therefore, the Project conforms to the General Plan and 
; applicable Design Review criteria. 

: 17.i28r070(B) DESIGN REVIEW CRITERIA FOR MACRO FACILITIES 

1. Antennas should be painted and/or textured to match the existing structure: 

The proposed antennas will be painted to match the existing PG&E pole and blend with the 
• suitouhdings. 

- f ' , ' 
:2...Antennas mounted on architecturally significant structures or significant architectural 

•\ , details of the building should be covered by appropriate casings which are manufactured to 
match existing architectural features found on the building: 

The proposed antennas will not be mounted on building or architecturally significant structure, 
but rather on a PG&E utility pole. 

3. Where feasible, antennas can be placed directly above, below or incorporated with 
vertical design elements of a building to help in camouflaging: 

The proposed antennas will be mounted directly above on an existing PG&E utility pole and 
painted to match the utility pole which will be camouflaged to blend-in with existing surrounding 
wooded area. 

4. Equipment shelters or cabinets shall be screened from the public view by using 
landscaping, or materials and colors consistent with surrounding backdrop: 

i ' . The associated equipment will be within a single equipment box attached to the existing utility 
' , pole and painted to match pole blend with sunoundings. 

5. Equipment shelters or cabinets shall be consistent with the general character of the 
area. 

The proposed equipment cabinets will be compatible with the existing PG &E related 
equipments. 

6. For antennas attached to the roof, maintain a 1:1 ratio for equipment setback; screen 
' the aritiennasfto match existing air conditioning units, stairs, or elevator towers; avoid 

placing roof mounted antennas in direct line with significant view corridors. 

N/A 

7. That all reasonable means of reducing public access to the antennas and equipment has 
been.made, including, but not limited to, placement in or on buildings or structures, 
fencing, anti-climbing measures and anti-tampering devices. 
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*?The antennas will be mounted onto a seven-foot tall extension affixed on top of existing 43'-0" 
' ".highlPG&E pole for total of 53' in height, and will not be accessible to the public due to its 

location. The equipment accommodation and battery backup boxes will also be inside a single 
equipnVent box and attached to the pole at a height of 8' above grade. 

SI 
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STANDARD CONDITIONS: 
1. Approved Use 
Ongoing 
a) The project shall be constructed and operated in accordance with the authorized use as 
described in the application materials for case number DR13-0S5, and the plans dated 
Dieceinber 14, 2012 and submitted on February 6"', 2013 and as amended by the following 
conditions. Ah>̂  additional uses or facilities other than those approved with this permit, as 

•, , described,in the project descnption and the approved plans, will require a separate application 
and approval. Any deviation from the approved drawings, Conditions of Approval or use shall 

. required prior written approval from the Director of City Planning or designee. 

b) This action by the City Planning Commission ("this Approval") includes the approvals set 
forth below. This Approval includes: To install a wireless telecommunications facility 
(AT&T vvireless) on an existing 43'-0" high PG&E utility pole located in public right -of-
way; install tvfo panel antennas (two-feet long and 10- inches wide) mounted onto a seven-
foot tall extension affixed on top of the pole; an associated equipment box, one battery 
backiif) and meter boxes within a 6' tall by 18" wide single equipment box attached to the 
pole 8' above the ground at the public Right of Way at the intersection of Elderberry Drive 
and Girvin Drive (adjacent to 6239 Elderberry Dr.), under Oakland Municipal Code 17.128 
and 17,136. 

2. Effective Datc Expiration, Extensions and Extinguishment 
Otigoing 
Unless a different termination date is prescribed, this Approval shall expire two calendar years 
from the approval date, unless within such penod all necessary permits for construction or 
alteration have been issued, or the authorized activities have commenced in the case of a pemiit 
not involving construction or alteration. Upon wntten request and payment of appropnate fees 
submitted no later than the expiration date of this permit, the Director of City Planning or 
designee may grant a one-year extension of this dale, with additional extensions subject to 
approval by the approving body. Expiration of any necessary building permit for this project may 
invalidate this Approval if the said extension period has also expired. 

3. Scope of This Approval; Major and Minor Changes 
Ongoing 
The project is approved pursuant to the Oakland Planning Code only. Minor changes to 
approved plans may be approved administratively by the Director of City Planning or designee. 
Major changes to the approved plans shall be reviewed by the Director of City Planning or 
designee to determine whether such changes require submittal and approval of a revision to the 
approved project by the approving body or a new, completely independent permit. 

4. Conformance with other Requirements 
||. Prior to issuance of a demolition, grading, P-job, or other construction related permit 

a) The project appHcant shall comply with all other applicable federal, state, regional and/or 
local codes, requirements, regulations, and guidelines, including but not limited to those 
imposed by the City's Building Services Division, the City's Fire Marshal, and the City's 
Public Works Agency. 

U-' 

tl,' 
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b) The applicant shall submit approved building plans for project-specific needs related to 
fire protection to the Fire Services Division for review and approval, including, but not 

c) limited to automatic extinguishing systems, water supply improvements and hydrants, 
fire department access, and vegetation management for preventing fires and soil erosion. 

5/ Conformance to Approved Plans; Modification of Conditions or Revocation 
Ongoing 
I; a) Site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance shall 

be abated within 60-90 days of approval, unless an eadier date is specified elsewhere. 

b) The City of Oakland reserves the nght at any time during construction to require 
certification by a licensed professional that the as-built project conforms to all applicable 
zoning requirements, including but not limited to approved maximum heights and 
minimum setbacks. Failure to construct the project in accordance with approved plans 
may result in remedial reconstruction, permit revocation, permit modification, stop work, 
permit suspension or other corrective action. 

c) Violation of any term, conditions or project description relating to the Approvals is 
unlawful, prohibited, and a violation of the Oakland Municipal Code. The City of 
Oakland reserves the nght to initiate civil and/or criminal enforcement and/or abatement 
proceedings, or after notice and public heanng, to revoke the Approvals or alter these 
conditions if it is found that there is violation of any of the conditions or the provisions of 
the Planning Code or Municipal Code, or the project operates as or causes a public 
nuisance. This provision is not intended to, nor does it; limit in any manner whatsoever 
the ability of the City to take appropriate enforcement actions. 

6. Signed Copy of the Conditions 
With suhniittalof a demolition, grading, and building permit 

A copy of the approval letter and conditions shall be signed by the property owner, 
notarized, and submitted with each set of permit plans to the appropriate City agency for 
this project. 

7. Indemnification 
Otigoing 

a) To the maximum extent pei-mitted by law, the applicant shall defend (with counsel 
acceptable to the City), indemnify, and hold harmless the City of Oakland, the Oakland 
City Council, the City of Oakland Redevelopment Agency, the Oakland City Planning 
Commission and its respective agents, officers, and employees (hereafter collectively 
called City) from any liability, damages, claim, judgment, loss (direct or indirect)action, 
causes of action, or proceeding (including legal costs, attorneys' fees, expert witness or 

: consultant fees. City Attorney or staff Ume, expenses or costs) (collectively called 
"Action") against the City to attack, set aside, void or annul, (1) an approval by the City 

„ relating to a development-related application or subdivision or (2) implementation of an 
approved development-related project. The City may elect, in its sole discretion, to 
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participate in the defense of said Action and the applicant shall reimburse the City for its 
reasonable legal costs and attorneys' fees. 

b) Within ten (10) calendar days of the filing of any Action as specified in subsection A 
above, the applicant shall execute a Letter Agreement with the City, acceptable to the 
Office of the City Attorney, which memorializes the above obligations. These obligations 
and the Letter of Agreement shall survive termination, extinguishment or invalidation of 
the approval. Failure to timely execute the Letter Agreement does not relieve the applicant 
of any of the obligations contained in this condition or other requirements or conditions of 
approval that may be imposed by the City. 

8. Compliance with Conditions of Approval 
Ongoing 
The project applicant shall be responsible for compliance with the recommendations in any 
sitbmitted and approved technical report and all the Conditions of Approval set forth below at its 
sole cost and expense, and subject to review and approval of the City of Oakland. 

9. Severability 
Ongoing. 
Approval of the project would not have been granted but for the applicability and validity of each 
and every one of the specified conditions, and if any one or more of such conditions is found to 
be invalid by a court of competent jurisdiction this Approval would not have been granted 
without requiring other vaUd conditions consistent with achieving the same purpose and intent of 
such Approval. 

10. ..Tob Site Plans 
Ongoing throughout demolition, grading, and/or construction 
At least one (1) copy of the stamped approved plans, along with the Approval Letter and 
Conditions of Approval, shall be available for review at the job site at all times. 

11. Special Inspector/Inspections, Independent Technical Review. Project Coordination 
and Management 
Prior to issuance of a demolition, grading, and/or construction permit 
The project applicant may be required to pay for on-call special inspector(s)/inspections as 
needed during the times of extensive or specialized plan check review, or construction. The 
project applicant may also be required lo cover the full costs of independent technical and other 
types of peer review, monitonng and inspection, including without limitation, third party plan 
check fees, including inspections of violations of Conditions of Approval. The project applicant 
shall establish a deposit with the Building Services Division, as directed by the Building Official, 
Director of City Planning or designee. 

12. Days/Hours of Construction Operation 
Ongoing throughoiit demolition, grading, and/or construction 
The project applicant shall require construction contractors to limit standard construction 
activities as follows: 

a) Construction activities are limited to between 7:00 AM and 7:00 PM Monday through 
Friday, except that pile driving and/or other extreme noise generating activities 
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greater than 90 dBA shall be limited to between 8:00 a.m. and 4:00 p.m. Monday 
through Friday. 

b) " Any construction activity proposed to occur outside of the standard hours of 7:00 am 
to 7-:00 pm Monday through Friday for special activities (such as concrete pounng 

which may require more continuous amounts of time) shall be evaluated on a case by 
case basis, with criteria including the proximity of residential uses and a 
consideration of resident's preferences for whether the activity is acceptable if the 
overall duration of construction is shortened and such construction activities shall 
only be allowed with the prior written authorization of the Building Services 
Division. 

c) Construction activity shall not occur on Saturdays, with the following possible 
exceptions: 

i. Prior to the building being enclosed, requests for Saturday construction for special 
activities (such as concrete pouring which may require more continuous amounts of 
tirhe), shall be evaluated on a case by case basis, with criteria including the proximity 
of 'residential uses and a consideration of resident's preferences for whether the 
activity is acceptable if the overall duration of construction is shortened. Such 

C?eĴ  -, construction activities shall only be allowed on Saturdays with the prior written 
authorization of the Building Services Division. 

i i . After the building is enclosed, requests for Saturday construction activities shall only 
be allowed on Saturdays with the prior written authorization of the Building Services 
Division, and only then within the intenor of the building with the doors and 
windows closed. 

d) No extreme noise generating activities (greater than 90 dBA) shall be allowed on 
Saturdays, with no exceptions. 

e) No construction activity shall take place on Sundays or Federal holidays. 

f) Construction activities include but are not limited to: truck idling, moving equipment 
(including trucks, elevators, etc) or materials, delivenes, and construction meetings 
held on-site in a non-enclosed area. 

PRQ IECT SPECIFIC CONDTIONS: 

13. Radio Frequency Emissions 
Prior to the final building permit sign o f f . 
The applicant shall submit a certified RF emissions report stating the facility is operating within 
the acceptable standards established by the regulatory Federal Communications Commission. 

14. Operational 
Ongoing. 
Noise levels from the activity, property, or any mechanical equipment on site shall comply with 
the pefi:orinan'ce standards of Section 17,120 of the Oakland Planning Code and Section 8.18 of 
the OaklandMunicipal Code. If noise levels exceed these standards, the activity causing the 
noise shall be abated until appropriate noise reduction measures have been installed and 
compliance, verified by the Planning and Zoning Division and Building Services. 
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15. Equipment cabinets 
Prior iotbuiiding permit Issuances. 
The'applicarit shall submit revised elevations showing associated equipment cabinet are 

' • ^ , cbricealecliwithin a single equipment box that is painted to match the utility pole, to the Oakland 
^ Planiiihg^Department for review and approval. 

• 16, possible District Undergrounding PG&E Pole 
\ Ongoing 

Should the PG &E utility pole be voluntarily removed for purposes of district undergrounding or 
, othepviser̂ he telecommunications facility can only be re-established by applying for and 
receiving^appfoval of a new application to the Oakland Planning Department as required by the 

| - ,, ' _ • . .regulati'ohs. 

1"^ ' 
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ATTACHMENT B 
New Cingular Wireless, LLC • 32 Proposed Distributed Antenna System Nodes 

Oakland Hills • Oakland, California 

Statement of Hammett & Edison, Inc., Consulting Engineers 

The firm of Hammett & Edison, Inc., Consulting Engineers, has been retained on behalf of New 

Cingular Wireless, LLC, a wireless telecommunications service provider, to evaluate 32 distributed 

antenna system (DAS) nodes proposed to be located in the Oakland Hills area of Oakland, California, 

for compliance with appropriate guidelines limiting human exposure to radio frequency ("RF") 

electromagnetic fields. 

Executive Summary 

New Cingular Wireless proposes to install two directional panel antennas on 32 existing or 

proposed utility poles sited in the Oakland Hills area of Oakland. The proposed operation 

will comply with the FCC guidelines limiting public exposure to RF energy. 

Prevailing Exposure Standards 

The U.S. Congress requires that the Federal Communications Commission ("FCC") evaluate its 

actions for possible significant impact on the environment. A summary of the FCC's exposure limits 

is shown in Figure 1. These limits apply for continuous exposures and are intended to provide a 

prudent margin of safety for all persons, regardless of age, gender, size, or health. The most restrictive 

FCC limit for exposures of unlimited duration to radio frequency energy for several personal wireless 

services are as follows: 

Wireless Service Freauencv Band Occupational Limit Public Limit 

Microwave (Point-to-Point) 5,000-80,000 MHz 5.00 mW/cm2 1.00mW/cm2 
BRS (Broadband Radio) 2,600 5.00 1.00 
AWS (Advanced Wireless) 2,100 5.00 1.00 
PCS (Personal Communication) 1,950 5.00 1.00 
Cellular 870 2.90 0.58 
SMR (Specialized Mobile Radio) 855 2.85 0.57 
700 MHz 700 2.35 0.47 
[most restrictive frequency range] 30-300 1.00 0.20 

Power line frequencies (60 Hz) are well below the applicable range of these standards, and there is 

considered to be no compounding effect from simultaneous exposure to power line and radio 

frequency fields. 

General Facility Requirements 

Base stations typically consist of two distinct parts: the electronic transceivers (also called "radios" or 

"channels") that are connected to the traditional wired telephone lines, and the passive antennas that 

send the wireless signals created by the radios out to be received by mdividual subscriber units. 
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The transceivers are often located at ground level and are connected to the antennas by coaxial cables. 

A small antenna for reception of GPS signals is also required, mounted with a clear view of the sky. 

Because of the short wavelength of the frequencies assigned by the FCC for wireless services, the 

antennas require line-of-sight paths for theu- signals to propagate well and so are installed at some 

height above ground. The antennas are designed to concentrate their energy toward the horizon, with 

very litde energy wasted toward the sky or the ground. Along with the low power of such facilides, 

this means that it is generally not possible for exposure conditions to approach the maximum 

permissible exposure limits without being physically very near the antennas. 

Computer Modeling Method 

The FCC provides direction for determining compliance in its Office of Engineering and Technology 

Bulletin No. 65, "Evaluating Compliance with FCC-Specified Guidelines for Human Exposure to 

Radio Frequency Radiation," dated August 1997. Figure 2 attached describes the calculation 

methodologies, reflecting the facts that a directional antenna's radiation pattern is not frilly formed at 

locations very close by (the "near-field" effect) and that at greater distances the power level from an 

energy source decreases with the square of the distance from it (the "inverse square law"). The 

conservative nature of this inethod for evaluating exposure conditions has been verified by numerous 

field tests. 

Site and Facility Description 

Based upon information provided by New Cingular Wireless, that carrier proposes to install 32 new 

nodes, listed in Table 1 below, in the Oakland Hills area of Oakland. Each node would consist of two 

Kathrein Model 840-10525 directional panel antennas installed on a new or existing utility pole to be 

sited in a public right-of-way. The antennas would be mounted with no downtilt at an effective height 

of about 35 feet above ground and would be oriented in different dh-ections, as shown in Table 1. The 

maximum effective radiated power in any direction would be 219 watts, representing simultaneous 

operation by New Cingular Wireless at 104 watts for PCS, 61 watts for cellular, and 54 watts for 

700 MHz service. There are reported no other wireless telecommunications base stations at the site or 

nearby. 
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Approximate Antenna 
Node# Address Orientations 

"Node^35 Grizzly Peak Boulevard and Golf Course Drive 116°T 32 r T 
Node 36 2501 Grizzly Peak Boulevard 65°T 248°T 
Node 37 7541 Claremont Avenue 54°T 240°T 
Node 39 8071 Claremont Avenue 36''T 215''T 
Node 41 Grizzly Peak Boulevard and Skyline Boulevard 149°T 283 °T 

:Node-42 6616 Pine Needle Drive 73°T 344°T 
'V* Node'̂ e 1265 Mountain Boulevard 30°T 105°T 

Nod^^*7 5925 Sherwood Drive 13°T 285°T 
Node48 Skyline Boulevard and Elverton Drive 153°T 325°T 

Node 49 1732 Indian Way 24°T 306°T 
Node 50 5612 Merriewood Drive 46°T 110°T 

•JT 
Node 51 5658 Grisbome Avenue 87°T 355°T 
Node:52 5826 Mendoza Drive 6 r T 12rT 

1'' " Node 53 6133 Snake Road 43°T 
1: . 
A\ Node 54 2052 Tampa Avenue 0°T 100°T 

Node 55 8211 Skyline Boulevard 98°T 158°T 
Node 56 6837 Aitken Drive 316''T 
Node 57 6415 Westover Drive 137°T 302°T 
Node 58 6828 Saroni Drive 20°T 100°T 

[{" Nodei59 2189 Andrews Street 37°T 88°T 
Node;60 5879 Scarborough Drive 33°T 81°T 
Node 62 2997 Holyrood Drive 2 r T 88°T 
Node.63 2679 Mountain Gate Way 0°T 80°T 
Node 64 Mountain Boulevard and Ascot Drive 29°T 110°T 

5'' Node 70 75 Castle Park Way 0°T 70°T 
Node 71 3343 Crane Way 72°T 355°T 
Node 74 6925 Pinehaven Road QOJ 70°T 
Ndiie 75̂  6776 Thomhill Drive 66°T 127°T 

^ „ Node 77 6659 Girvin Drive lOO^T 180''T 
;Node78 7380 Claremont Avenue 55''T 200°T 
Node 79 6757 Sobrante Road 70°T 159°T 

^NodeSl Shepherd Canyon Road and Escher Drive 56°T 209°T 

'Table I. New Cingular Wireless Nodes Evaluated 

Study Results 

For.a person anywhere at groimd, the maximum RP exposure level due to the proposed operation 

through is calculated to be 0.0026 mW/cm^, which is 0.50% of the applicable public exposure limit. 

The max'imum calculated level at the second-floor elevation of any nearby building* is 1.2%i of the 

Includiiig nearby residences located at least 9 feet from any pole, based on photographs from Google Maps 
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