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RECOMMENDATION

Staff recommends that the City Council conduct a Public Hearing and upon conclusion adopt:

A Resolution Denying Appeal #A13-233 And Upholding The Decision Of The City
Planning Commission To Approve Regular Design Review To Attach A
Telecommunications Facility To A New Replacement Utility Pole Located In The Public
Right-Of-Way At The Intersection Of Elderberry Drive And Girvin Drive

Alternatively, should the Council wish to approve the Appeal and deny the Regular Design
Review application, the City Council may, upon conclusion of a public hearing, adopt:

A Resolution Upholding The Appeal Of Manuel Perez And Dr. Christy Hiebert (Appeal
#A13-233), Thereby Reversing The Decision of the City Planning Commission And
Denying Regular Design Review To Attach A Telecommunications Facility To A New
Replacement Utility Pole Located In The Public Right-Of-Way At The Intersection Of
Elderberry Drive And Girvin Drive ’

OUTCOME

Denial of the appeal would result in upholding the Planning Commission’s approval of the
Regular Design Review to attach a telecommunications facility to a utility pole located in the
public right-of-way at the intersection of Elderbetry Drive and Girvin Drive. The zoning
entitlements would be effectively approved, and the applicant would be freeto go forward with
other steps necessary to begin implemeniation.

Alternatively, approval of the appeal would overturn the Planning Commission’s decision of July
31, 2013, and deny the Regular Design Review application for the proposed telecommunications
facility. The zoning entitlements would effectively be denied.
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EXECUTIVE SUMMARY

On July 31, 2013, the Planning Commission held a public hearing and approved an application
submitted by Mr. Matthew Yergovich on behalf of New Cingular Wireless PCS, LLC, for AT&T
Mobility (“AT&T") for Regular Design Review with additional telecommunications findings to
install two panel antennae (two-feet long and ten inches wide) to a new 47 foot-6 inch.
replacement wooden Joint Pole Authority (JPA) utility pole owned by PG&E, and an associated
equipment box, one battery backup and meter boxes, all of which will be located within a six
foot tall by 18 inches wide singular equipment box. On August 12, 2013, the appellants Mr.
Manuel Perez and Dr. Christy Hiebert filed a timely Appeal (#A13233) of the Planning
Commission’s decision to approve the project. Staff recommends the City Council deny the
appeal and uphold the Planning Commission’s decision to approve the application. However,
staff has also attached an alternative resolution and findings for denial, which provides the City
Council with the option of either approving or denying this appeal.

BACKGROUND

Local Government Zoning Authority

In 2009, a State Supreme Court decision provided Oakland with design review discretion over
telecommunicaliohs projects when lacated in the public right-of-way. Prior to this deeision,
these types of projects were not subject to zoning permits. Telecommunications projects located
in the public right-of-way are also distinct from those located on private property, which have
always been subject to design review as well as a eonditional use permit and possible variances
in certain situations.

In addition, the Telecommunications Act of 1996 prohibits any local zoning regulations
purporting to regulate the placement, construction and modification of personal wireless service
facilities on the basis, either directly or indirectly, of the environmental effects of radio
frequency emissions (RF) of such facilities, which otherwise comply with Federal
Communications Commission (FCC) standards in this regard. This means that local authorities
may not regulate the siting or construction of personal wireless facilities based on RF standards
that are more stringent than those promulgated by the FCC.

Application

On February 6, 2013, AT&T submitted a Regular Design Review application to the Planning &
Building Department to construct a telecommunications facility on an existing utility pole
located in the publie right-of-way. The proposal was to install a seven foot extension with two
panel antennae (two feet long and ten inches wide) to an existing 43 foot — four inch wooden
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Joint Pole Authority (JPA) utility pole (with a total pole height of 50 foot — four inches and an
overall height of 53 feet- three inches to the top of the attached antennas) owned by PG&E and
located in the City public right-of-way at the intersection of Elderberry Drive and Girvin Drive,
and to mount an associated equipment box, one battery backup and meter boxes within a six foot
tall by 18 inches wide singular equipment box attached to the pole at eight feet above ground.

On May 1, 2013, the Planning Commission conducted a duly noticed public hearing and after
concerns were raised by the appellants, cantinued the matter to allow the applieant to revise the
proposal. The applicant subsequently madified the project to install a new 47 foot- six inch high
replacement wooden Joint Pole Authority (JPA) utility pole (five feet-nine inches shorter from
the top of the antennas than the origindl proposal) with the two panel antannae (two feet long ant
ten inches wide) placed onto arms located 37 feet high on the pole (16 feet-three inches lower on
the pole than the original proposal). On July 31, 2013, the Planning Commission again
conducted a public hearing and approved the medified proposal by a six-zero vote.

Application Review and Decision

The site is a section of public right-of-way at the intersection of Elderberry Drive and Girvin
Drive containing a 43foof-four inch wooden utility pole. This section of road contains no
sidewalk. The surrounding area consists of a hillside residential neighiborhood with single-
family homes. The utility pole is surrounded by several mature tall trees and adjacent to a City
of Oakland fire hydrant.

The modified proposal approved by the Planning Commission is to install a new 47 foot-six inch
high replacement wooden Joint Pole Authority (JPA) utility pole with two panel antennae (two
feet long and ten inches wide) mounted onto arms located 37 feet high and to mount an
associated equipment box, one battery backup and meter boxes within a six foot tall by 18 inch
wide singular equipment box attached to the pole at eight feet above ground to enhance wireless
telecommunications services (i.e., cellular telephone and wireless data). The pole mounted
equipment cabinet would be contained in a singular shroud. Both the equipment eabinet and
antennas-would be painted matte (non-reflective) brown to match the color and finish of the
wooden pole.

As described in more detail in the July 31, 2013 staff report, staff considered the proposal and
site surroundings, inclnding its proposed right of way location, and recommended Planning
Commission appreval of the modifiad project application based on the following information:
(1) the proposal meets ali the required findings under Planning Code Section 17.136.050(B)
(Non-Residential Design Review criteria); (2) the proposal meets all additional required findings
under Planning Code Section 17.128.070(B) (telecommunication facilities (Macro) Design
Review criteria); (3) the applicant submitted a Site Design Alternatives Analysis (see July 31,
2013 Staff Report, Attachment C); and, (4) the applicant submitted a satisfactory RF Emissions
Report (see July 31, 2013 Staff Report, Attachment B). Staff visited the site (the intersection of

Item:
City Council
March 31, 2015



John A Flores, Interim City Administrator
Subject: 6239 Elderberry Drive Utility Pole Telecommunications Project Appeal

Date: March 5, 2015 Page 4

Elderberry Drive and Girvin Drive) and utilized internet aerial images, and did not discern a
view issue, given the elevation of homes uphill from the pole.

_ The City publicly noticed the project for 17 days for the Planning Commission hearing of July
31,2013, On July 30, 2013, the City received a letter dated Jwdy 29, 2013 from appellant Mr.
Perez and a separate letter dated July 29, 2013 from appellant Dr. Hiebert. Appellants Mr, Perez
and Dr. Hiebert both reside at 6239 Elderberry Drive. The City also received correspondence
opposing the proposed project before it was modified (i.e., a letter dated April 15, 2013 from Dr.
Hiebert and an undated letter from Christopher Fuller, Ph.D. and Cara Counter-Fuller, who
reside at 6240 Elderberry Drive, received April 29, 2013), which were part of the record before
the Planning Commission at its May 1, 2013 hearing on this mattzr. All four letters opposed the
project and requested that the Planning Commission deny the application. Staff distributed the
letters from Mr. Perez and Dr. Hiebert to the Planning Commission at the July 31, 2013 Planning
Commission meeting, After teviewing the entire administrative record, ineluding receiving and
considering all oral and written testimony, the Planning Commission approved (by a vote of six
to zero) the requested planning permit for the Project.

On August 12, 2013, the appellants filed an appeal (4ttachment A). The bases of the appeal
were: (1) Oakland Municipal Code Section 12.36-Protected Tree Ordinance (Oak Tree); (2}
Health related concerns from radiation and electromagnetic field, i.e. cancer end other
neurodegenerative diseases; (3) Obstruction of views-visual impact negatively effected; (4)
Property boundary dispute regarding claimed public right of way; (5) Aesthetic concerns; (6)
Reduced property value; (7) Not exemnpt from envitonmental review-under CEQA; (8) Lack of
notice as to proposed CEQA exemptions; (9) Public Nuisance-noise related concerns fans
(cooling equipment); (10) Fire danger-close proximity to wooded environs; (11) Traffic safety
concerns-dangerous location- near a blind sloped corner; (12) Alternative site analysis
inaccurate; (13) OPC 17.128.070 (B) and OPC 17.136.050 (B); and, (14) OPC 17.136.050.

ANALYSIS

The Planning Code indicates that for an appeal of a Planning Commission decision on a Regular
Design Review:

The appeal shall state specifically wherein it is claimed there was an error or abuse of discretion
by the Commission or wherein its decision is not supported by the evidenee in the record. (OMC
Sec. 17.132.070(A}).)

In considering the appeal, the Council shall determine whether the proposal conforms 1o
the applicable design review criteria, and may approve or disapprove the proposal or
require such changes therein or impose such reasonable conditions of approval as are in
its judgment neeessary to ensure conformity to said criteria. (OMC Sec. 17.136.090.)
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Below are the primary issues presented by the Appellants in their Appeal and staff’s
response to each issue (shown in italicized text).

Appellants® Issue #1

Oakland Municipal Code Section 12.36-Protected Tree Ordinance (Oak Tree)

The appellants state that the appeal is based on “Oakland Municipal Code Section 12.36-
Protected Tree Ordinance {Oak Tree); but make no statements supporting this basis for appeal.
The appellants attached the fotlowing documents in support of their claim: OMC Chapter 12.36,
the City of Oakland Protected Trees Ordinance, a United States Department of Agriculture
Natural Resources Conservation Service Plant Guide for Coast Live Oak and the letter dated July
29, 2013 from Mr. Perez, which was previously submitted to and considered by the City.

Mr. Perez’ July 29, 2013 letter provides: “There are multiple Coastal Live Oak Trees in the
immediate vicinity of the proposed lecation of the new pole, several af which are on the property
of 6239 Elderberry Dive. Oakland Municipal Code Section 12.36 requires a permit if work
‘might’ damage or destroy a protected tree. Any person found violating Oakland’s Protected
Tree Ordinance shall be deemed guilty of an infraction, in addition to being held liable for
damages. The Oak trees have helped prevent soil erosion of the hiliside, thus stabilizing the
foundation of our home. Additionally, these Oak trees have contributed to the habitat and food
source for a diversity of animals. If any tree roots or any othar parts of these protected trees are
damaged as a result of the new infrastructure put in place (a new pole), we will seek full
enforcement of the applicable laws.”

Staff Response

Staff does not agree that replacement of an existing utility pole with a new pole in the same
location might damage or destroy a protected tree. The proposal is to install a new shorter
replacement pole in the exact same location only 10 inches deeper than the existing pole (the
existing pole is six feet-eight inches deep and the new pole would be seven feet- six inehes deep)
for greater strength and to meet preseit-day building and engineering codes.

Even if the applicant were required to obiain a permit (i.e., replacement of an existing utllity pole
with a new pole might damage or destroy a protected tree), the Standard Conditions of Approval
require the applicant to comply with “all other applicable Federal, State, regional and/or local
codes, requirements, regulations and guidelines...” If this were the case; the applicant would be
required to submit an application for a Tree Protection Permit prior to the approval of a building
permit application. At that time, the City of Oakland Tree Division would review the application
against the criteria and follow the procedures in OMC Chapter 12.36 (Protected Trees).
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Appellants Issue #2

Health related concerns from radiation and electromagnetic field, i.e cancer and other
neurodegenerative diseases.

The appellants state that the appeal is based on “Health related concerns from radiation and
electromagnetic field, ie cancer and other neurodegenerative diseases,” but make no statements
supporting this basis for appeal. The appellants attached the fellowing documents in support of
their claim: an undated article from a Pinole, California newspaper, and the letter dated April 15,
2013 from Dr. Hiebert. An undated letter from Christopher Fuller, Ph.D. and Cara Counter-
Fuller received on April 29, 2013, which were both previously submitted to and considered by
the City. The two letters provided comments an the previous proposal, before it was modified.

Dr. Hiebert’s April 15, 2013 letter provides: “Health Concerns: Radio frequency radiation
emitted from these towers is potentially carcinogenic, especially to young children. My children,
as well as others in this populated area may be placed at an elevated risk for the development of
multiple heath conditions, including cancer as a 1esuit of this exposure.” Dr. and Mrs. Fuller’s
undated letter states, “Radio wave transmission path — The proximity of the antenna and the low
relative elevation guarantees that radio waves traveling to the tower will also be traveling
through our home, bedrooms and ourselves....”

Staff Response

As stated in the July 31, 2013 staff report, this area of the law is preempted by Federal
regulations, and local agencies cannot reject telecommunications applications on the basis of
emissicns concerns if a satisfactory radio frequency emissions (RF) report was filed pursugnt to
the Planning Code, as was the case here. The Federal Communicattons Commission (FCC)
regulates radio frequency emissions; this is not an area local authorities have jurisdiction over.

Specitically, Section 704 of the Telecommunications Act of 1996 preempts any local zoning
regulation purporting to regulate the placement, construction and modification of personal
wireless service facilitles on the basis, either directly or indirectly, on the environmental effects
of radio frequency emissions (RF) of such facilities, which otherwise comply with FCC
standards in this regard. See, 47 U.S.C. 332(c)(7}B)(iv) (1996). This means that local
authoritics may not regulate the siting or construction of personal wireless facilities based on RF
standards that are more stringent than those promulgated by the FCC.

OMC section 17.128.130 (Radio frequency emissions standards) require that the applicant
submit the following verifications for all wireless facilities, including requests for modifications
to existing facilities:

Item:
City Council
March 31, 2015



John A Flores, Interim City Administrator
Subject: 6239 Elderberry Drive Utility Pole Telecommunications Project Appeal

Date: March 5, 2015 ‘ Page 7

a. With the initial application, a RF emissions report, prepared by a licensed professional
engineer or other expert, indicating that the proposed site will operate within the current
acceptable thresholds as established by the Federal government or any such agency who may
be subsequently authorized to establish such standards.

b. Prior to commencement of construction, a RF emissions report indicating the baseline RF
emissions condition at the proposed site.

c. Prior to final building permit sign off, an RF emissions report indicating that the site is
actually operaling withiii the acoeptable thresholds as-estabiished by the Federal government
or any such agency who may be subsequently authorized to establish such standards.

AT&T submitted a satisfactory RF emissions neport with lis initial application concluding that
the project “will comply with the FCC Guidelines limiting public exposure to RF energy.” The
RF emissions report is attached to this report as Attachment B.

Appellants Issue #3

Obstruction of views-Visual Impact negatively effected.

The appellants state that the appeal is based on “Obstruction of views-Visual Impact negatively
effected” but make no statements supporting this basis for appeal. Tlie appellants attached the
following documents in support of their claim: the letter dated July 29, 2013, from Dr. Hiebert
(which includes 4 photographs), and the undated letter from Dr. and Mrs. Fuller (which includes
2 photographs). Both letters were previously submlited to and considered by the City.

Dr. Hiebert’s July 29, 2013 letter states: “View from primary living space: Given my property
has a steep grade, the nole and cell tower box would be directly parallel with my living room
windows. The pole can also be visualized from all 3 of my decks/outdoor living spaces (picture
#3). This tower would depreciate the beauty of my hillside view, which we consider to be *our
Yosemite’. The fact tHat there would be a telecomimunications facility blocking part of our view
will have a negative impact on the future value of our home. Additionally, after consultation
with real estate professionals, at a minimum, we would be required to disclose the potential for
health related effects, if we ever chose to sell this property. This disclosure could lead to the
depreciation of my home value.”

Dr. and Mrs. Fuller’s undated letter provides: “This lacatiort significantly impacts aur view of
the beautiful valley from all of our windows that face to the south. We spend a lot of time on our
deck relaxing, and the proposed antenna would now be the most prominent feature of our view.
One of the reasons we bought our home: last year was this view, and we are concerned that
having telecommunications antennas blocking the view will impact the future value of our
home.”
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Staff Response

Staff visited the site (the intersection of Elderberry Drive and Girvin Drive) and utilized internet
aerial images, and did not discern a view issue, given the elevation of homes uphill from the
pole. The new replacemenc pole in the same location has an approximate diameter of 12inches
and would be four feet-two inches taller than the existing pole, thus creating a very minimal
visual change. From the appellants submitted “picture #3” there appears only a minimal sky view
blockage when looking upward eansed by the existing pole. The City of Oakland Design Review
Manual for One and Two Unit Residences, Criterion 1 Views states: “A project shall make a
reasonable effort to maintain the most significant views from primary living spaces of existing
residences on lots in close proximity to the project site. View protection is considered for views
that are located within view corridors, subject to view protection limitations.” Criterion one goes
on to define significant views as “distant views of the following scenic sites in order of priority.
(1) Golden Gate Bridge, Bay Bridge, other bridges, downtown Oakland or San Francisco
Skyline; (2) A large portion of San Francisco Bay and/or San Pablo Bay; (3} A panoramic view
of a major natural feature such as the Oakland/Piedmont/Berkeley hills, a large open hillside,
Mount Tamalpais, Mount Diablo, Lake Merritt, ete.; (4)A ptominent structural landmark sucl as
UC Berkeley Campanile Mormen Temple etc.” A sky view with an approximate three square
foot difference from the existing pole is not considered a significant view impact.

From the submitted photos and letter by Dr. and Mrs. Fuller, the existing pole is located across
Elderberry Drive and significantly downslope from their residence. The submitted documents
show the pole located approximately (as they have estimated} at 130 feet away on Girvin Drive.
Further the existing pole is never shown in their photos, and the proposed pole with antennas as
they have represented it is inaccurate with a T-like top, whereas the actual design would place
the antennas at 37 feet on the new replacement pole. Also, the photo Irom the Fuller’s deck
shows very little impact into thein view of the hillside.

Appellants Issue #4

Property Boundary dispute regarding the public right of way.

The appellants state that the appeal is based on “Property Boundary dispute regarding claimed
public right of way;” but make no statements supporting this basis for appeal. The appellants
attached the following documents in support of their claim, with no further explanation: a
Forestland Manor (Oakland, Alameda County, California) map dated August, 1927, and the
letter dated July 29, 2013 from Mr. Perez, which was previously submitted to and considered by
the City.

Mr. Perez’ July 29, 2013 letter provides: “The AT&T proposal calling to install a wireless
communications deviceonto a new pole located in a public right-ol-way is in dispute. The
residents at 6239 Elderberry Drive do not concede that this proposal is for a location in a public
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right-of-way. After review of the grant deed and its corresponding assessor maps, the Forestland
Manor-Lot 2359 maps from 1927-1928, and after consultation from representatives of Grubb
Realty, we are informed and believed the location of the pole is on property owned by the
residents of 6239 Elderberry Drive.”

Staff Response

The appellants have not submitted any documentation from a licensed land surveyor or engineer
stating that the pole is an their property. Instead, they simply refer to statements made by a real
estate representative and provide a map from 1927 that in no way depicts the location of a
telephone pole or even how to relate the map to the existing site conditions. To demonstrate that
the pole is on their property and not in the public right-of-way (as most utility poles are), the
appellants have several options, including obtaining a title report and disputing the property
boundary line directly with the applicant. Even if the pole were on their property, it is possible
that another legal instrument, such as a deed or an easement, has been executed subsequent to
1927, that permits the applicant to locate the pole on their property. Moreover, the plans
submitted by the applicant to the City were prepared by licensed architects and engineers, and
the plans all depict the existing pole and location of the new replacement pole to be located in the
public right-of-way.

Appellants Issue #5

Aesthetic concerns.

The appellants state that the appeal is based on “Aesthetic concerns;” but make no statements
supporting this basis for appeal.

Staff Response
The project was found to comply with all of the required Regular Design Review Findings as
approved by the Planning Commission (see July 31, 2013 staff report). Further, multiple very

similar applications with the exact same design and conditions of approval by the same applicant
(AT&T) have been approved by the Planning Commission within the last year to two years.

Appellants Issue #6

Reduced property value.

[tem:
City Counci!
March 31, 2015



John A Flores, Interim City Administrator
Subject: 6239 Elderberry Drive Utllity Pole Telecommunications Project Appeal

Date: March 5, 2015 Page 10

The appellants state that the appeal is based on “reduced property value,” but make no statements
supporting this basis for appeal. The appellants attached the following documents in support of
their claim: the previously submitted letters from Dr. Hiebert (dated July 29, 2013 and April 15,
2013), and the undated letter from Dr. and Mrs. Fuller. All three letters were previously
submitted to and considered by the City.

Dr. Hiebert’s letter dated July 29, 2013 refers to depreciation of her home vahie due:to disclosure
of potential health related effects. In addition, Dr. Hiebert’s letter dated April 15, 2013,
provides: “Environmental beauty: our family, in addition to many of the local residents elects to
live in the community because of its display of natural beauty. Giverr my property has a steep
grade, the pole and cell tower box would be directly parallel with my living room windows. This
tower would rise above the tree line and depreciate the beauty of my mountain view, and
possibly lead to the depreciation of my home value.” The Fullers® undated letter refers to their
concern that “having telecommunications antennas blocking the view will impact the future
value of our home.”

Staff Response

Staff does not agree that approval of this project will result In depreciation of property value.
The project will result in more efficient eell phone coverage and data will increase
telecommunication coverage for the community (which can increase business communication for
residents that work from hame). In addition, approval of the project will enhance emergency
responses and service capabilities by police, fire and public safety organizations, which will
protect properties from disasters and result in better responsiveness in case of emergencies.
Further, numerous real estate professionals have actually niformed Planming staff that potential
buyers are often checking for cellular service when searching for a new home, especially in areas
that traditionally do not have good reception, thus a home with adequate telecommunication
service may even increase property value.

Appellants Issue #7

Not exempt from Environmental Review-under CEQA

The appellants statethat the appeal is based on “Not exempt lrom Environmental Review-under
CEQA,” but make no statements supporting this basis for appeal. The appellants attached the
following documents in support of their claim: a printout of CEQA Article 19, Categorical
Exemptions, and the lettor dated July 29, 2013 from Mr. Perez, which was przviously subntitted
to and considered by the City.

In the letter daled July 29, 2013, Mr. Perez states: “Environmental Coacerns: (a) Proposal is not
Exempt: AT&T claims that they are categorically exempt from having an Environmental Review
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based on Section 15301 of the California Environmental Quality Act (CEQA), additions and
alterations to existing facilities. However, the proposal from AT&T calls for new infrastructure,
a ‘NEW’ pole to replace an ‘EXISTING’ pole. A new pole by definition is not an addition or
alteration to existing facilities, and should not qualify under the above exemption for
environmental review.”

Staff Response

The project is categorically exempt from CEQA pursuant to several sections of the Public
Resources Code and the CEQA Guidelines, including, but not limited to, CEQA Guidelines
sections 15301, 15302, 15303, 15183, and Public Resources Code section 15061(b)(3), each as a
separate and independent basis:

e Section 15301 of the CEQA Guidelines exempts projects involving “...the operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private
structures, facilities, mechanical equipment, or topographical features, involving negligible
or no expansion of use...”;

s Section 15302 of the CEQA Guidelines exempts projects involving “replacement or
reconstruction of existing structures and facilities where the new structure will be located on
the same site as the structure replaced and will have substantially the same purpose and
capacity as the structure replaced....”;

e Section 15303 of the CEQA Guidelines exempts projects involving “...constructton and
location of limited numbers of new, small facilities or structures; installation of small new
equipment and facilities in small structures; and the conversion of existing small structures
from one use to another where only minor modifications are made in the exterior of the
structure...”;

e Section 15183 of the CEQA Guidelines (projects consistent with a commumty plan, general
plan or zoning); and

» Public Resources Code section 15061(b)(3) (general rule that CEQA applies only to projects
which have the potential for causing a significant effect on the environment).

The proposed project to attach wireless telecommunications antennas and related equipment to a
wooden utility pole is exempt from CEQA review as stated above. Although the site is receiving
a new replacement utility pole in the exact same location, the site is part of an overall whole
Joint Pole Authority (JPA) infrastructure with the mterconnected wiring to remain and be
reconnected to the new replacement pole. Therefore, the City Council’s action to deny the
appeal and uphold the Planning Commission’s approval of this application, as recommended in
this report, is exempt from CEQA.

Appellants Issue #8

Lack of Notice as to proposed CEQA exemptions
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The appellants state that the appeal is based on “Lack of Notice as to proposed CEQA
exemptions,” but make no statements supporting this basis for appeal.

Staff Response

CEQA permits, but does not require, a public agency to file a Notice of Exemption, which is a
brief notice filed after it approves a project and has determiped that the project is exempt from
CEQA as being categorically exempt. Public Resources Code section 15062, CEQA Guidelines
section 15374. Although there are no legal requirements that the City provide advanced notice
of its intention to rely on a particular CEQA exemption, staff did provide such notice along with
its Planning Commission Public Notice, which was posted and mailed in compliance with all
applicable laws and regulations. On April 12, 2013, the City posted and mailed public notice for
the first Planning Commission meeting (more than 17 days prior to the May 1, 2013 Planning
Commission meeting). The notice included identification of the CEQA exemptions in the
“Environmental Determination” section of the notice. On July 12, 2013, the City posted and
mailed public notice tor the secorid Planning Commission meeting (more than 17 days prior to
the July 31, 2013 Planning Commission meeting). That notice also included identification of the
CEQA exemptions in the “Environmental Determination” section of the notice. The notices for
both Planning Comnission meetings were posted at seven locations and mulled to all property
owners within a 300 foot radius, including appellants. Appellants had proper and legally
sufficient notice of the public hearings, and although not required by law, also received notice of
the CEQA exemptions that the City anticipated relying on.

As a Design Review application the project was publicly noticed per Planning Code Section
17.136.040.C.2: Notification Procedures. Copies of the nublic noatices for both meetings (as wetl
as the mailing lists) are attached to this report as Attachment D.

Appellants Issue #9

Public Nuisance-Noise related concerns fans (cooling equipment).

The appellants state that the appeal is based on “Public Nuisance-Noise related concerns fans
(cooling equipment)” but make no statements supporting this basis for appeal. The appellants
attached:the following documents in support of their claim: the letter dated July 29, 2013 from
Dr. Hiebert, which was previously submitted to and considered by the City.

Dr. Hiebert’s letter dated July 29, 2013 states: “Public nuisance/sound concerns, fire hazard:
Even low decibel noise can be easily heard in our quiet, mountainous valley. The fans included
in the plans would operate to cool the equipment when it became too hot. If the sound level this
fan produce exceeded local sonnd ordinances, then the City and AT&T would be liable for this
public nuisance.”
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Staff Response

This project, as well as all projects that receive City approval, must meet all Planning Code and
Municipal Cede requirements for maximum emitted sound levels. Further, Project Specific
Conditions specifically address noise concerns. Conditional of Approval #14 from the approved
staff report requires noise levels from the activity, property, or any mechanical equipment on site
to comply with the performance standards of Section 17.120 of the Planning Code and Section
8.18 of the Oakland Municipal Code. The condition further provides, “If noise levels exceed
these standards, the activity causing the noise shall be abated until appropriate noise reduction
measures have been installed and compliance verified by the Planning and Zoning Division and
Building Services.”

Appellants Issue #10

Fire Danger-close proximity to wooded environs.

The appellants state that the appeal is based on “Fire Danger-close proximity to wooded
environs,” but make no statements supporting this basis for appeal. The appellants attached the
following documents in support of their claim: the letter dated July 29, 2013 from Dr. Hiebert,
which was previously submiited to and considered by the City.

Dr. Hiebert’s letter dated July 29, 2013 states: “there is a significant amount of vegetation in
close proximity to the proposed wireless telecommunications facility. The new proposal
highlights the idea to *hide’ the box in the midst of our protected Coastal Oak trees (Picture #4)
The Oakland hills would be especially susceptible to this increase fire hazard.”

Staff Response

The level of flammability for any new telecommunication equipment would be out of the scope
of knowledge of the Bureau of Planning. However, all newly proposed projects must receive
Building Department review where the project will be reviewed by City plan check engineers.
During that review the City engineers will be reviewing the project to comply with all City
ordinances related to fire safety. Staff believes that new telecommunication equipment attached
to a wood wility pole with other public utilities will not cause any greater fire danger than would
be existent from the other utility equipment.

Appellants Issue #11

Traffic Safety Concerns-Dangerous location-near a blind sloped corner,

Item:
City Council
March 31, 2015
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The appellants state that the appeal is based on “Traffic Safety Concerns-Dangerous location-
near a blind sloped comer,” but make no statements supporting this basis for appeal. The
appellants attached the following documents in support of their claim: the letters dated April 15,
2013, and July 29, 2013 from Dr. Hiebert, which were previously submitted to and considered by
the City.

Dr. Hiebert’s letters dated April 15, 2013 and July 29, 2013 both state: “Traffic safety concerns:
The intersection at Girvin and Elderberry is a sloped blind corner, and as it stands already a
significant traffic risk (picture #1, #2). Any additional work, construction, or vehicle parking at
this intersection would potentially increase traffic accidents & the site of the proposed tower.”

Staff Response

A new replacement pole in the same location with a height of only four feet-two inches higher
should not increase traffic safety issues at the intersection of Girvin Drive and Elderberry Drive.
The equipment will be placed on the pole at eight feet high and will be surrounded by existing
foliage. Limited routine maintenance will be required at the unmanned site, thus work vehicles
will only be at the site primarily during the initial construction af the projeet. Further, during
construction, the applicant will be required to obtain a City excavation and obstruction permit,
with all of the proper safety signage and cones to identify the work in the public right-of-way.
The applicant will also be required to abide by all City traffic safety codes during construction.

Appellants Issue #12

Alternative site analysis inaccurate

The appellants state that the appeal is based on “Alternative site analysis inaceurate,” but make
no statements supporting this basis for appeal. The appellants attached the letter dated July 29,
2013 from Mr. Perez to support their claim, which was previously submitted to and considered
by the City.

In the letter dated July 29, 2013, the appellant, Mr. Perez states: “Alternative site analysis is
inaccurate/proposed locakion is nat the best out of dll of the alternatives. (a) Matthew Yergovich
claims that only ‘existing’ infrastructure is to be used...; (b) Matthew Yergovich claims that this
location is not immediately near any houses...; (c) Matthew Yergovich claims that other poles
south along Girvin have a reduced elevation insufficient for signal propagation, as do the poles
north toward Aitken...”

Staff Response
[tem:

City Council
March 31, 2015
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The applicant submitted an accurate and adequate Site Design Alternatives Analysis (see July 31,
2013 Staff Report, Attachment C), as required by the City’s Telecommunications Regulations,
and as explained in detail in the July 31, 2013 staff report. Contrary to appellant’s claim,
although the applicant will be replacing the existing pole, the applicant will be using the overall
Joint Pole Authority (JPA) utility pole existing infrastrueture for all interconnected sites withih
the surrounding area. Also, the applicant selected the particular site because the utility pole will
be located in the public right-of-way greater than 50 feet away from the nearest house and due to
engineering constraints the site was most sufficient for signal propagation and interconnection
with the nearest adjacant sites in the network.

Appellants Issue #13

OPC 17.128.070(B) and OPC 17.136.050(B) (Oakland Planning Code, Telecommunications
and Design Review Procedure)

The appellants state that the appeal is based on “OPC 17.128.070(B) and OPC 17.136.050(B),”
but make no statements snpporting this basis for appeal.

Staff Response

The proposed project meets all the required findings under Planning Code section
17.136.050(B), Non-Residential Regular design review criteria, and all the additional required
findings under section 17.128070(B), design review criteria for macro facilities. At its meeting
on July 31, 2013, the Planning Commission adopted all required Findings for Approval based on
all of the evidence in the record.

The appellants simply refer to two Planning Code sections without further explanation. The
appellants have not raised any specific questions or concerns relating to any of the required
findings, and have not stated specifically wherein it is claimed there was error:or abuse of
discretion by the Planning Commission. Planning Code section 17.136.090 requires the appeal
to “state specifically wherein it is claimed there was an error or abuse of discretion by the
Commission or wherein its decision is not supported by the evidence in the record.” The
appellants have failed to do so and there is simply no basis to support this claim in their appeal.

Appellants Issue #14

OPC 17.136.090 (Oakland Planning Code, Design Review Procedure)

[tem:
City Council
March 31, 2015
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The appellants state that the appeal is based on “OPC 17.136.090” but make no statements
supporting this basis for appeal.

Staff Response

As stated in staff response to appellant’s issue #13, above, the proposed project meets all the
required findings under Planning Code section 17.136.050(B), Non-Residential Regular design
review criteria, and all the additional required findings under section 17.128070(B), design
review criteria for macro facilities.

The appellants simply refer to Planning Code section 17.136.090 without further explanation,
and have failed to specifically challenge the Planning Commission’s findings. The appellants
have not stated specifically wherein it is claitied there was error or abuse af discretion by the
Planning Commission, and there is simply no basis to support this claim in their appeal.

POLICY ALTERNATIVES

The City Council has the option of taking one of the following alternative actions instead of the
action recommended in the resolution (to deny the appeal and uphold the decision of the
Planning Commission), which accompanies this staff report:

1. Grant the appeal and 1eveese the decision of the Planning Commission thereby denying
the project. Staff has prepared an alternative resolution and findings for denial so that
this action may be taken upon conclusion of the public hearing.

2. Deny the appeal and uphold the decision of the Planning Commission, but impose
additional and/or revised conditions on the project and/or modify the project, solely
related to the appellate issues. Depending on the revisions, this option may also require
the City Council to continue the item to a future hearing so that staff could prepare and
the City Council has an opportunity to review the proposed revisions.

3. Continue the item to a future meeting for further information or clarification, solely
related to the appellate issues.

4. Refer the matter back to the Planning Commission for further consideration on specific

issues/concerns of the City Council, solely related to the appellate issues. Under this
option, the appeal woulil be forwarded back to the City Council for decision.

PUBLIC OUTREACH/INTEREST

Item:
City Council
March 31, 2015



John A Flores, Interim City Administrator
Subject: 6239 Elderberry Drive Utility Pole Telecommunications Project Appeal

Date: March 5, 2015 Page 17

The appeal was publicly noticed and discussed with the appellants by staff. With the City’s
permission, the applicant installed a story pole at the site so that Councilmembers, staff and the
public could view a representation of the proposed height. Staff conducted a site visit to view
the story poles and concluded that the proposal remains supportable. Attached to this staff report
are photographs of the story poles (4ttachment F).

COORDINATION

This agenda report and legislation have been reviewed by the Office of the City Attorney and by
the Controller’s Bureau,

COST SUMMARY/IMPLICATIONS

This appeal action would have no fiscal impact.

SUSTAINABLE OPPORTUNITIES

Economic: The project would have no economic impact.

Environmental: The project includes a satisfactory emissions report and would not have an
adverse effect on the environment.

Social Equity. The project would not affect social equity.

CEQA

The modified proposal is to attach wireless telecommunications antennae and related equipment
to a new replacement wooden utility pole. Although the site is receiving a new replacement
utility pole in the exact same location, the site is part of an overall Joint Pole Authority (JPA)
infrastructure. Thus, even though a replacement pole will be installed, the interconnected wiring
will remain and will be reconnected to the new replacement pole.

Should the Council deny the appeal and uphold the Planning Commission’s approval, the !
proposed telecommunications facilities are exempt from environmental review under the
California Environmental Quality Act (CEQA) under CEQA Guidelines sections 15301 (minor
alterations), 15183 (projects consistent with a community plan, general plan or zoning) 15302,
(replacement or reconstruction of existing structures and facilities), 15303 (small facilities or
structures, installation of small new equipment and facilities in small structures), and

15061(b)(3) of the CEQA Guidelines (general rule). None of the exceptions to the exemptions in
CEQA Guidelines section 15300.2 are triggered by the proposed telecommunications facilities.
Specifically, a) the location is not designated hazardous or critical; b) the telecommunications
facilities do not have a cumulative impact because other telecommunications facilities are

Item:
City Council
March 31, 2015
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dispersed from each other and not in the same places such that any visual or noise impacts do not
cumulate; c) utility facilities are common in the public right-of-way and are not an unusual
circumstance; d) the area is not a scenic highway; e) the area is not a hazardous waste site; and,
f) there is no change to a historical resource.

Should the Couucil uphold the appeal and thereby reverse the Planning Commission’s approval,
CEQA Guidelines Section 15270 (projects which are disapproved) would apply.

For questions regarding this report, please contact Michael Bradley, Planner I, at (510) 238-6935
or mbradley@oaklandnet.com

Respectfﬁlly submitted,

L

/M_-——k__.

achel Fl}nn, D/'r’éctor
Planning and Bliilding Department

Reviewed by:
Scott Miller, Zoning Manager

Prepared by:
Michael Bradley, Planner I
Bureau of Planning

Attachments:

A. Appeal #413233, filed August 12, 2013

B. May 1, 2013 Planning Commission Staff Report with Attachments (including
satisfactory emissions report)

C. July 31, 2013 Planning Commission Staff Report with Attachments (including
satisfactory emissions report)

D. Public notice and property notification list

DR Applicant, AT&T’s Response to Appeal, filed May 30, 2014

F. Photographs of the story poles.
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Christina Hieben MD
hrlsighmben@gmdll civm
" www.facebook: com/noceillower montclalr
6239 E.Idcrben‘y Drive
Qakland, CA.54611
July 29, 2013

Oaklarid.City Planninig Comnission
Re Case File DR13055

Dear Commission Members:

I am writing again to ask for you to.deny the application from AT&T to build a cellular tower at 6239
Elderbérry Drive The current plans in this application will allow the removal of an,existing 43" PG&E
utility-pole and the:construction of A NEW 47'6” utility pole in ‘its place so that & cellular DAS node can be
msmlied The ccnstrucnnn would be at the’ base of my property, which | use as. my permanent residence
with'my husband ‘and wwo small.children. My request for disallowing this application is:multifaceted, and 1
have dlsplaved a m_zmber of my concern below:

1. - :I‘ra‘ﬁ"lc safety concerns: The intersection at Girvin and Elderberry is a sloped blind corner, and as
it-stands already a significant traffic risk (Picture #1, #2). Any additional work, construction, ar
veh:cle parking at this mtersecuon wouid potenuaﬂy increase traffic accidents at the site of the -
proposed tower.

2. View from primary living space: Given my property has a steep grade, the pale.and cell tower
box would be directly parallel with my living room windows. The pole can also be-visualized
‘from all 3 of my decks/outdoor living spaces (Plcture #3). This tower would depreciate the beauty
of my hillside view, which we consider to be “our Yosemite™. The fact that there would be a
telecommunications facility blockmg part-of ourview will have a negative impact on the future
value of our hore. Additionally; affer consultation with real estate professionals, at a minimum,
we would be required 1o disclose the potential for health related effects, if we ever chose to sell
this property. This disclosure could tead to the depreciation of my'home value.

3. Public nuisance:- / sound concerns, fire hazard: Even low decibel notse can be' easily-heard in our
quiet, mountainous valley. The. fans included in the plans would operate to cool the equipment
when it becamie too hot. 1f the sound level this fan.produce exceeded local'sound ordinances, then

. the City and AT&T would be lidble for this Public Nuisance. In. addition, there is 2 significant

: amount of vegetatlcm in.close proximity to the proposed wireless tejecomimunications facility,
The new. proposal hlghhghts the idea to “hide” the box in the midst of our protected coastal Oak
trees (Picture #4) The Oakland Hills would be especially susceptible to this increased fire huzard.

4, Lack:of concemn for commuriity When the commission postponed decision on this matter when it
" was mmally propose in April, the representative Michael Yergovich from AT&T expressed on the
‘record his desire to'meet the needs and address the concera for the residents. No one from this
company has made an attempt o ‘contact e concerning this plan in the last 3 months.

| r.h:lhk; tha‘t'thm\:s an mappropnate location for such a tower, and ask that you reject this application. Thank
you for.your-support.

Sincerely, Christina Hieberl, MD

ti
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July 29, 2013

Oakland’ Cfty Plannmg Commlssmn
RE Case file DR13055

Dear Comm:ssmn Members

Fam vivnt"}h'g 0 ask you to deny thé applicabion proposal from AT&T to install a wireless
itelecommunications macr6 facihity at 6239 Elderberry Drive. This praposal would allow removal of
an already existing 43 pcwer line pole and the construction of a new 47 - 6" pole:
My request for denymg the application is multlfaceted and 1 have displayed a number of my concerns
below:
1. ENVIRONMENTAL CONCERNS:
. Pioposal is not Exempt:

+ AT&T claims that they are categorically exempt from having an Environmental Review
based on Section 15301 of the California Environmental-Quality Act{CEQA), additions
and alterations to existing facilities. However, the proposat from AT&T cails for new
infrastructure, a “NEW™ pole to replace an “EXISTING” pole”. A new poie by definition is

. notan addition or alteration to existing facilities, and should not qualify under the zbove
v exemptio for enwmnmental review,

b. Protected Tree Ordinance (Oakland Municipal Code 12.36)
There are muldple Coastal Live Oak Trees [n the immediate vicinity of the proposed
location of the'new pole, several of which are on the property of 6239 Elderberry Drive.
Oakland Mumclpai Code Section 12.36 requires a permut if work "might” damage or
" destroy a protected trée. Any person found violating Oakland's Protected Tree
Ordinance shall be deeméd guilty of an infraction, in addition to being held liable for
_ _darnages. The Oak trees have helped prevent soil erosion on the hillside, thus stabilizing
. : ’ " the'foundation of our home. Additionally, these Oak trees have codtributed td the
N ) habirat and food source for a diversity of animals. If any-tree roots or any other parts of
these protected trees are damaged as a result of the new infrastructure putin place(a
-. new po]e) we will seek fuill enforcement of the applicable laws.

ot

AT R T T T
ORI W L

2. B PERTY EQUNDBY DISEUTE
: The AT&T proposal calling to install a wireless communications.device onto a new pole
- located in a public right-of -way is in dispute. The residents at 6239 Elderberry Drive do not
concede that this proposal is for a.location in a public right-of-way. After review of the grant
deed and 1ts correspondmg assessor maps, the Forestland Manor-Lot 2359 maps from.1927-
'1928 and after consultation from representatives of Grubb Realty, we are informed and
beheve the location-of the pole is on property owned by the residents of 6239 Elderberry
Drive

T2 TERNATIVE SITE A AL 51S 1S INACCU P OPOSED‘ LOCATION IS NOT TH
‘ < 2 ALL OF.TH :
Matthew Yergovich, 1h-his letter, datéd April 23 2013 lists several things that are completely
kR ~" inaccurate in his alternative site analysis.
a, Matthew Yergovich clatms that only “existing” infrastructure is to be used:
In his® analysts. he states, that by placing the equipment onto an “existing pole, AT&T
does not need to;propose any new Infrastructure in the area.” However, a new larger
‘pole:being installed replacing the existing pole is not a minor addition or alteration. Itis
new infrastructure. If.itis a choice between a pole that needs new infrastructure, and
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‘orié'[n?a differént location that does not, it seems a logical choice would be for the
alternative pole that does not require uprooting.

1

' Matthew Yergovnch claims that this location is'mot immediately near any houses:

This 15 also incorrect The proposed site of the wireless communications device is in
very close prcx&mlty to.ourresidence at 6239 Elderberry Drive. Mostimportantly, the
proposed site is-just'feet from where our 11 month.old daughter and 2 % year old son
sleep at night’

Matthew Ye’ri;oiiich claitgs that other poles south along Girvin have.a reduced
elevation insufficient for signal propagation, as. do the poles north toward Aitken:
Again, thlS is an inaccurate statement There'are power poles on Girvin and Aitken that

' have at least the same’ elevation, if not a higher elevation, than the proposed location at

6239: Elderherry Drive.

'
'

‘In conclusmn, there are other alternative sites that are more reasonable than the proposed location
»of 6239 Elderberryal)rlve These alternative sites do not reguire.new infrastructure, are father away
from houses than the proposed !ocatlon and are sufficiently elevated to reach the intended toverage

Sincerely,

area of AT&T. For theall of the above reasons, [ urge the Planping Commission to deny the AT&T
apphcanon Thank you'for consideratich and support.

i

Manuel “Tino” Perez
6239 Elderberry Drive Oakland, CA 94611
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Christina Hiebert, MD-

anocclifowermontelaifiemail.com

L WWW, facebook com/nocelltower montelair

- 6339 Elderberry Drive .
“Oakland, CA 94611
April]5,2013 .

Oakland’ City-Planning Commission .
Re. Casc ﬁle DR.13055

‘Dear Comrnission Mémbers:

JTam wntlng to ask you to dcny the application from AT&T to build a cellular tower at 6239
"Elderberry Drive. This apphcanou awill allow the addition of a 7 foot cellular grid atop a 43ft
power line. poie at the edge of my proporty. I recently purchased and moved into the property as
my permanent residence with my family, which includes my daughter Vida (8 months),and my
son Benicio’ (2 years).

My request for d:sallomng this application is multifaceted, and I have displayed my concem

below:
1.

Hm‘ith Con&mg : Radio frequency radiation emitted from these towers is potentially
carcinogenic, especially to, young children. My children, as well as others in this
populated area may be placed-at an elevated risk for the development of multiple health

condmons including cancer as 2 reésult of this expasare.

- Traffic safcty concerns: The intersection at Girvin and Elderberry is 2 sloped blind

comer, and as it/ Stands: a.lready a significant traffic risk. Any additional work,
constructxon, or ‘vehicle parking at this intersection would potentially increase traffic
accidents at the s s:tc of the proposed tower.

Enwronmemal beauty Our family, in addition'to many, of the local residents elects to

live in the conmmmty because afits display of natural beauty. Given my property has a
;stf:ep grade; the pole and cell tower box would be directly parallel with.my living room
: wmdows Tlns tower would fise above the tree line and depreciate the beauty of my

mountam view, and possibly lead to the depreciation of my home value.

Ithmk that thls is an. mappropnate location for such a tower, and ask that you reject this
) apphcatxon Thauk you for your support.

Smce(gly,

- Christina Hiebert, MD

[




..Oak]and City Planning Commission,

My? w1fe and . own’the house at 6240 Elderberry Dr in Oakland CA. We would like to petition the
Oakland City Planmng Cormmss:on to deny the/permits required for AT&T to install a wireless
o telecommiumications- facility on the existing utility pole at the intersection of Girvin Dr. and

. E.lderberw Dr. (Case file number DRiSOSS)

e We obgect to this installation for several reasons.
' ‘ « Proximity and elevation relative to house — The proposed location places the
' telecommumcauou antennas within ~100 feet of our house and ~150 feet of where we,
\ including our 4 month old son, sleep (see-attathed photos). In addition, the amenna wﬂl be
4 © atalower elevation than owr residence by ~10 feet.
AT . lmpact on view and property value - This location significantly impacts our view of the
: N heautiful valley from all of anr windows that face to the south. We spend a lot of time on out
. deck relaxing, and the proposed antenna would now be the most prominent feature of our
view. One of the reasons we bought our home last year was this view, and we are concerned
that having telecommumcanons antennas blocking the view will impact the future value of
our home.
" » Radio wave transmission-path - The proximity of the antenna and the low relative
' elevation guarantees tbat radio waves traveling to the towor will alse be travehng through
‘our home, bedrooms, and ourselves. My wife works from home and is there essentially 22+
hours a day on average. Our newbom son is also there all day long. 'We would definitely feel
safer without having the tower at that location.

« Impact on Piedmont Pines utility pole undergrounding plan - As I am sure you are
aware, the Piedmont Pines neighborhood had begun an-undergrounding initiative to put
utility lmes underground. We are very supportive of this measure, and will ‘be actively
working to extend the effort to our neighborhood. Undergrounding the lines benefits the

. neighborhcod and the utility. Allowing telecommunications antennas to-be installed on the
poles will reduee the mcentlves for the utility to undergrouind lines, and increases the
. likelihood it will niot be done in our neighborhood.
+ Lack of busmms case — We have not seen a presentation of AT&TSs business case for
,' installing the antenna.on the pole on Gu'\nn that justifies ignoring these issues. We use AT&T
. for our mobile phones, and we have no issue getting reception at our house or anywhere else
"in line of S1ght of the proposed location.

For the above reasons my s wrfe and I'would Bke to petition the planning commission 1o reject
I;AT&T’S appllcatlon for installing telecommunications antennas on Girvin. Unfortunately, my wife
sandil; arenot dble to attend the meeting on May 1st, but we are available for discussion or to give
further input.

Thank you for considering our concerns,

Christbpher Fuller, “Ph.D.‘apd Cara Counter-Fuller
_ 6240 Elderberry Drive, Oakland 94611
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Petition to deny applivcatior} for AT&T Cellular tower at
6239 Elderberry Drive, Oakland

Application for an AT&T cellulnr towsr placement on pﬂvate residemmi pro;zerty 8l 6226 E»dafbarw Dnve

We, lhe unders!gmd are concerned clizens who urge our !eadam !o acl novi 1o siop ihe cell tmer ol 8230 E!derbeny Dfm
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Tree_Services ~ dtv of Qakland, California B712/13 1'47 PM

Protected Trees Ordinance

- General-Information

P

A’'permit must be applied for béfore removing a protected tree. A permit is also required if work might damage or destroy a

o ¥ _' protected tree. A protacted tree'is Coast Live. Oak four inches ar larger in diameter, measured four and a half feet above the
ground, ‘er any other species nine inches in diameter or larger, except Eucalyptus and Monterey Pine trees.

s

Eué'aiyp_tﬂsé_ﬁ'ees are not‘grotégted and no.permit Is required. Monterey Pines do not require a permit but the species-must be '
verifiedsbyx"city staff prior to removal. There is no charge for Monterey Pine verlfication.

If a-tree i hazardous-and presents an immediate threat to safety or property, the permit process may be waived b the city

Staff prlor to remaoval, 'An mspector from the Tree Section will respond to your request for a hazardous tree inspection in

twenty tour huurs or less. There is no charge for this service. You must be the tree owner to request a permit waiver. You
cannot ask for a permit-waiver to remove your neighbor's tree.

Permit-applications.are taken at two iocations. Development-related applications are taken at the Zoming Desk, 250 Frank

x Ogawé Plaza, 2nd floor. Development is considered to be any activity regulated by the City of Qakland, and which requires

design reviver ora zoning, building, grading or demolition permit. Non-development applications are taken at the Tree
Semces Offce, &.ﬂlding 4 at 7101 Edgewater Drive. Non-development is typically a hameowner wishing to remove a tree

’ -growlng in-their front.or back'yard. City-owned trees on City lots or irr the right-of-way are also subject to the penmit process
 unless they are an immediate hazard.

‘ The minfqég'm fee for a development-reiated application is currently $250.00, and for ner-development, $252.00. Up to ten

treésimay be listed on an application for the minimum fee. An extra $8 per tree is charged for the 11th through 100th tree, . -

%
LE

. It takes:a mipimum ofﬂve weeks to process a permit application. The request may be approved or denied based on the
_criteria listed in the Protected Trees QOrdinance. The tree{s) an the application are posted for 20 working days. Once a permit

15 approved or denied, the permit is held for a five-working-day appeal period. If there are no appeals, the permit is issued. If
2 permit s appealed, the procedutes and timeframes very depending on the type of permit application.

flftp.‘f!wwz.oa’ilandnel.comlCDvei'nFn‘enUoiP\‘d‘AloiFEJ‘ofTreeSerwcesJOAKm3057 Page 1 of 1
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Chafiter 12:36.PROTECTED TREES 8/12/13 1.47 PM

. ‘OakKland, California, Code of Ordinances >> Title 12 - STREETS, SIDEWALKS AND PUBLIC PLACES >> Chapter
. - 42.36 PROTECTED TREES >>

‘Chapter 12.36 PROTECTED TREES &

. Sggtions:' ,
E :i z; " ﬁ N

12.36:010 Intent and findings. &

~ The ordinance codified in this chapter is enacted in recognition of the following facts and for the
. following reasons:

A Among the features that contribute to the attractiveness and livability of the city are its trees,
both'indigenous and introduced, growing as single specimens, in clusters, orin woodland
situations. These trees have significant psychological and tangible benefits for both residents
and visitors to the city.

B. Treés contribute to the visual framework of the city by providing scale, color, silhouette and
mass. Trees contribute to the climate of the city by reducing heat buildup and providing
shade, moisture, and wind control. Trees contribute to the protection of ether natural -
resources by providing erosion contro! for the soil, oxygen for the air, replenishment of
groundwater, and habitat for wildlife. Trees contribute to the economy of the city by sustaining
property values and reducing the cost of drainage systems for surface water. Trees provide
scféen§ and buffers {o separate land uses, landmarks of the city's history, and a critical
etement of nature in the midst of urban settlement.

C. For all these reasons, it is in the interest of the public health, safety and welfare of the
Qakland community to protect and preserve trees by regulating their removal; to prevent

hit:;p:f.'IEbrar:v.munlcode.com[HTMLi,lﬁSOBI!eveIZiTIT125T5IPU?LWCH12.36PRTR.hlml Page 1 of‘}g
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fler 12 36 PROTECTED TREES Bf12113 1:47 PM

P ‘unnecessary tree loss and minimize environmental damage from improper tree removal; to
b T ~-encourage-appropriate tree replacement plantings; to effectively enforce tree preservation
regulations; and to promote the appreciation and undérstanding of trees.

12 36. 020 Definitions. &

- Forthe purposes of this chapter, ‘the meaning and construction of words and phrases hereinafter set
Z % forth shall apply:

""Appii(;ant;"meah"s gither one of the following’ .
1. The owner of the real property upon which the protected tree(s} involved in a tree removal
- permit andfor site inspection appiications are located, also referred to herein as the tree
© owner,;
\, 2. The agent of the property owner (tree owner), as established by legally binding written

stipulations between the property owner and the agent for the property owner.

. . "dbh (diameter at breast height)” means trunk diameter measured at four and one-half feet above
the ground. For multistemmed.trees, a permit is required If the diameter of all Individual trunks when added
. ‘together, equals or exceeds the minimum size stipulated for the species.

.. For-convenience in the field, circumferences are cohsidered equivalent to diameter as foliows

Circumference

12"

28"

"Development related" means any activity regulated by the oity of Oakland and which requires
des:gn revnew or a zoning, building, grading or demolition permit.

"Non‘native" means any tree species which does not naturally occur within the Oakland city limits.

[

“"Protected perimeter” means an area of land located underneath any protected tree which extends
:elther to the .outer-limits of the branches of such tree (the drip line} or such greater distance as may be
estabilshed by the Office of Parks and Recreation in order to prevent damage to such tree

- "Pmtected tree" means a protected tree for the purpose of this chapter is the following:

1".? " On any property, Quercus agrifolia (California or Coast Live Oak) measuring four inches dbh
7 or Iaiger and any other tree measuring nine inches dbh or larger except Eucalyptus and
: * Pinus radiata (Monterey Pine);
2. ' Pinus radiata (Monterey Pine) trees shall be protected only on city property and in
"7 development-related situations where more than five Monterey Pine trees per acre are
i " proposed to be removed. Although Monterey Pine trees are not protected in non-
; L1 . development-related situations, nor in development-related situations involving five or fewer

1tp’ flibrary.municode;com/HTML/ 16308 /level2 /TIT12STSIPUPL CH12.36PRTR htm| Page 2 of 19




‘Chapter.12:36 PROTECTED-TREES: , 8/12/13 147 bN,

ti'éés;jéér acre, publicyposting of such trees and written notice of proposed tree removal to the
Office.of Parks and Recreation is required per Section 12.36.070A and Section 12.36.080A;

3. Except.as-noted above, Eucalyptus and Monterey Pine trees are not protected by this
chapter.

"Topping":means elimination of the upper twenty-five percent or more of a tree's trunk(s) or main
leader(s). -

"Tree" means a woody perennial, Usually with one main trunk, attaining a height of at least eight feet
at maturity. »

“Tree remova!“ means the destruction of any tree by cutting, regrading, girdling, interfering with the
water stipply,.or applymg chemicals, or distortion of the tree's visual proportions by topping

Tree révieWer rhea'ns a city employee in the classification of Arboricultural Inspecter, Tree
Supervnsor il or Tree Superwsor | assigned by the Director of Parks and Recreation to review, inspect and
prepare findings for all tree removal. permit applications and appeals of decisions related thereto.

"Working day" means Monday through Friday, except officially designated city holidays.

i e B T8 00

'12.36.030 =Applicé'tion for permits. &

All appﬁcatior_t;_\s for tree remaval permits shall only be made by applicants, as defined in this chapter, ’
and no person who does not.meet the definition of an applicant shall be issued a tree removal permit

{Privr code § 7-5 03,

12.36.040 Permitrequired. &

LA A protected: tree:may not be removed without a tree removal permit.
- A tree remova! perm:t if one is required, shall be authorized by the Tree Reviewer prior to the
- approva[ of : any bulld;ng grading, or demolition permit application, and shall only be issued to the
applicant concurrent with or subsequent to all other necessary permits pertinent to site alteration and
constructlon
C. Tree removat,gefmits shall be transferrable from one applicant to another applicant only upon the
following conditions:
1. The new:applicant musl meet lhe eligibility criteria set forth in_Section 12.36.020
2. Pror.totransfer, a whitten, notarized statement must be pravided to the Tree Reviewer by the
' permit holding applicant and the new applicant identifying the new applicant by name,
address, and telephone number, and stating the reason and effective date for the permit

transfer;

3. The péﬂrmii holding applicant and new applicant must present proper identification to the Tree

' Reviewer;

4, The new apphcant must pay the fee established by the master fee schedule of the city for tree |
removal permit transfers;

5. The transfer must'be approved by the Tree Reviewer Approval shall be granted, if the

http Jlibrary municode com/HTML/ 163087 level2) TIT125FSIPUPL_CH12 36PRTR.htm| Page 3of 1¢ |
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hapter 12.36 PROTECTED TREES BfL2/13 147 PM

, " requirements of subsections (C)(1), (2), (3) and {4) of this section are met

- D All tree removal permits shall remain valid for one year from the date of permit Issuance. An

- additional ohe year extension shall be granted upon receipt of a wntten request from the permit

" applicant by the Tree Reviewer No tree removal permit shall remain valid for a period in excess of
( L two years from the date of permit issuance, The applicant must pay the fee established by the

Ko master fee. schedule of the city for tree removal permit extensions.

12.36.050-Criteria. for tree femoval permit review. .7

" AL In order to grant-a tree removal permit, the city must determine that removal 1s necessary in order to
‘ accompllsh any one of the foliownng objectives

s ' 1. To insure the public health and safety as it relates to the heaith of the tree, potential hazard to

Ilfe,‘or property, proximity to existing or proposed structures, or interference with utilities or
sewers;
2 To avoid an unconstitutional regulatory taking of property;
3. To take reasonable advantage of views, including such measures as are mandated by the

resolution of a view claim in accardance with the view preservation ordinance (Chapter 15.52
. _ of this code);
4, To pursue accepted, professional practices of forestry or landscape design Submission of a
landscape plan acceptable to the Director of Parks and Recreation shall constitute
compliance with this criterion;

5. To.implement the vegetation management prescriptions in the S-11 site development review
1 zone.
B. A finding of any one of the following situations is grounds for permit denial, regardless of the findings
in subsection A of this section: :
1. Remaoval of a healthy tree of a protected species could be avoided by.
a. Reasonahle redesign af the site plan, prior to construction;
b. Trimming, thinning, tree surgery or other reasonable treatment.
2. Adequate provisions for drainage, erosion control, land stability or windscreen have not been
f \ made in situations where such problems are anticipated as a rasult of the removal,
E 3. The tree to be removed is a member of a group of trees in which each tree is dependent upon
% ! the others for survival.
i 4. The value of the tree is greater than the cost of its preservation to the property owner The

..value of the tree shall be measured by the Tree Reviewer using the criteria established by the
: international Society of Arboriculture, and the cost of preservation shall Include any additional
désign and canstruction expenses required thereby This criterion shall apply only to
. development -related permit applications
C. ' In each instance, whether granting or denying a tree removal permit, findings supporting the
determmatlon made pursuant to sahsection A or B of this section, whichever is applicable, shall be
set farth in writing.

(R i 4 SR LR

~.,,,M.mm
W
TR

" 12.36.060 Conditions of approval. ¢

The following conditions of approval, depending upon the facts of each application, may be issued in

. ]
3./ flibrary.municode.com /HTML/ 16308 /levei2/TIT125TSIPUPL_CH12.36PRTR.htm| Page 4 of 19
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apter12.36 PROTECTED TREES 8/12/13 1:47 PM

conjunction with any tree removal parmit:

A Adequate protection shall be provided during the construction period for any trees which are

' to remain standing. Measurés deemed necessary by the Tree Reviewer in consideration of -
the size, species; condition and location of the trees to remain, may include any of the
following: ..

1. . Before the start of any clearing, excavation, construction or other work on the site,
evefy protected tree deemed to be potentially endangered by said site work shall be
securety fenced off at a distance from the base of the trae to be determined by the
Tree Reviewer. Such fences shall remain in place for duration of all such work. All
trees to be removed shall be clearly marked. A scheme shall be established for the
removal and disposal of logs, brush, earth and other debris which will avoid injury to
any protected tree.

2 Where proposed.development or other site work i to enoroach upon the protected
perimeter of any protected tree, special measures shall be incorporated to allow the
roots to breathe and obtain water and nutrients. Any excavation, cutting, filing, or

- compaction of the existing ground sarface within the protected perimeter shall be
‘minimized. No change in existing ground level shall accur within a distance to he
determined by the Tree Reviewer from the base of any protected tree at any time. No
burning or use of equipment with an open flame shall ocour near or within the
‘protected perimeter of any proteoied tree.

3. No storage or dumping of oil, gas, chemicals, or other substances that may be harmful
to trees shall occur within the distahce to be determined by the Tree Reviewer from the
base of any protected trees, or any other location on the gite from which such
substances might enter the protected perimeter. No heavy construction equipment or
construction materials shall be operated or stored within a distance from the base of
any protected trees to be determined by the tree reviewer. Wires, ropes, or other
devices shall not be attached to any protected tree, except as needed for support of
the tree. No sign, other than a tag showirg the botanical classification, shall be
attached to any protected tree,

4. Periodically during construction, the leaves of protected trees shall be thoroughly
sprayed with water to prevent buildup of dust and other pollution that would inhibit ieaf
transpiration.

3. If any damage to a protected tree should occur during or as a result of work on the site,
the applicant shall immediately notify the Office of Parks and Retreation of such
damage. If, in the professional opinion of the Tree Reviewer, such tree canhot be
preserved in a healthy state, the Tree Reviewer shall require replacement of any tree
removed with another tree or trees on the same site deemed adequate by the Tree
Reviewer to compensate for the loss of the tree that 1s removed.

6. All debris created as a result of any tree removal work shall be removed by the

) applicant from the property within two weeks of debnis creation, and such debris shall
be-properly disposed of by tha applicant in accordance with all apphcable laws,
ordinances, and regulations.

B Replacement plantings shall be required in order to prevent excessive loss of shade, erosion
cantrol,.groundwater replenishmant, visual scraening and wildlife Habitat in accordance with
the following criteria:

1 No tree replacement shall be required for the removal of nonnative species, for the

’hn';l'.-::"fflibrarv municode com/HTML/ 16308/ level2/TIT125TSIPUPL_CH12.36PRTR himl Page § of 1¢
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removal of trees which 1s required for the benefit of remamning trees, or where
’ insufficient planting area exists for a mature tree of the species being considered

- 2. . Replacement tree species shall consist of Sequoia sempervirens {Coast Redwoaod),
Quercus agrifolia (Coast Live Oak), Ancutus merciesii (Madrone), Aesculus californica
{California Buckeye) or Umbelluiana californica {California Bay Laurel).

3. Reptacement trees ehall be of twenty-four (24) inch box size, except that three fiffeen

{15) gallon size trees may be substituted for each twenty-four {24} inch box size tree
where appropriate.

4, Minimum planting areas must be available ou site as follows.
a. For Sequoia sempervirens, three hundred fifteen square feet per tree;
b. For all other species isted in subsection (B)(2) of this section, seven hundred
(700} square feet per tree.
S. in the event that replacement trees are required but cannot be planted due to site

constraints, an in lieu fee as determined by the master fee schedule of the city may be

substituted for required replacement plantings, with alf such revenues applied toward

tree planting in ity parks, streets and medians.

Plantings shall be installed prior to the issuance of a certificate of occupancy, subject
to seasonal constraints, and shall be maintained by the applicant until established The Tree
Reviewer may require a landscape plan showing the replacement planting and the method of
irrigatio‘_n.‘Any reptacement planting which fails to become established within one year of
planting shall be replanted at the applicant's expense.

C. ’ Waorkers compensation, public liehility, and property damage insurance shall be peovided by
any person(s) performing tree removal work authorized by a tree removal permit.
D Theremoval of extremely hazardous, diseased, and/or dead trees shall be required where
_ such trees have been identifier py the Tree Reviewer
E. Any ather conditions that are reasonably necessary to implement the provisions of this
chapter.

12236‘2670“’:?rocedure—f—Development«reiated tree removals.

A."  Notice and Posting of Monterey Pine Removals. Any property owner or arborist who intends to

‘ remove one or more Monterey Pine trees from any parcel must notify the Office of Parks and
Recreation in writing of the address, number and size of Monterey Pine trees to be removed, with

: 'SUChH_ notice addressed to the Tree Reviewer, Park Services Division, 7101 Edgewater Drive,
‘Oakland, CA 94621.

; in additton the public posting procedures detailed in subsections F of this section shall be required
for all- Monterey Pine tree remowal situations.

-.B. Pre-appli_cation Design Conference. Prior to the submission of a tree removal permit application, a
prospective applicant may request a pre-application Hesign conference or a design review checklist
conference by filing a request with the City Planning Department.

The pre- -application design conference shall be convened by City Planning staff, and shall inciude
the applucant the Tree Reviewer, City Planning staff, Public Works staff (if necessary), and property owners
~of parcels located adjacent to the site of the proposed tree removal. The purpose of the pre-application

p:/flibrary municode com/HTML/ 16308/ level2,TIT125TSIPUPL_CH1Z 36PRTR htmi Page 6 of 19
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;7 »_,de_sign‘.ccn,férence shall be to review proposed tree removals and determine whether alternative designs
s ‘-“'-’rn'i‘ght be possible which would reduce the number of trees to be removed.

The results’ of the pre-application design conference shall be advisory, and shall not be binding on
the ‘prospective applscant however, failure of a prospective applicant to reasonably incorporate the advisory
™ {ﬁnélngs made at the pre-application design conference into a subsequent tree removal permit application

, may be cons&dered by the Tree Reviewer when making final permit determinations.

e Application. In any development-related situation which requires removal or possible damage to a
' protected tree or trees, including application for design review, zoning permits, planned unit
. dewelopmants, or land suldivisions, a tree remeval permit application must be filed with the City
-~ 'Planning Department at the same time any zoning permit, design review, planned unit development, .
or land subdivision application is filed in accordance with the requirements of the regulations
governing-such applications.

All applicants for tree removal permits shall provide two copies of 8 survey and site plan as specified
by_&eﬁmmgﬁg of the Qakland Municipal Code and Section 302(c) of the Oakland Building Code. All
such surveys and site plans shall indicate the lscation, species, and dbh of all protected trees located within
thirty (30) fee,; of proposed development activity on the subject property, regardiees of whether or not the
protected trees in question are included on any tree removal permit application; those protected tree(s)
which are proposed for removal shall also be clearly identified.

The appl;cant shall aiso be required to certify in writing that the applicant has read, understood, and.
shall comply with the terms and provisions of this title, including any conditions of permit approval made
" pursuant thereto.

D. . Initial City Review. The City Planning Department shall review and receive ail applications for
- development-related tree removal permits.
In those cases where a tree removal permit is required, the applicant shall submit a tree removal
permit application. Tree removal permits shall be required for all protected trees which are to be removed

by the a;iplicant, or which are located within ten feet of the proposed building footprint or perimeter of
earthwork. City Planning staff shall then:

1. A’c_;ept the tree removal permit application after confirming that the required information has
been provided by the applicant;
2. Coliect the fee established by the master fee schedule of the city for tree removal permit
' review from the applicant, who shall pay such fee;
3. Advise the ‘applicant of the requirement to mark alt protected trees proposed for removal in

plain:view of the street with water soluble paint using a numbering scheme consistent with the
numbering scheme used on the survey and site plan;

4. Issuethe applicant sufficient summary notices to be posted and maintained by the applicant
& in clear public view from all street frontages of the subject property; and
5 Immediately forward the criginal tree removal permit application to the Office of Parks and

Recreation for further processing.

"E.  .CEQA Review. All tree removal permit applications shall be reviewed by the Tree Reviewkr under
the California Environmental Quality Act (CEQA) within five working days of permit application
receipt using checklists established for this purpose.

Exemption from CEQA shall be determined by the application of criteria which take into account the

http:/ flibrary.municode.com/HTML/ 6308/ level2 /TIT125TSIPUPL_CH12,36PRTR htm! Page 7 of- 1§ |
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- emstmg property use (developed versus undeveloped), the total extent of requested tree removals, and the

- SIze of any mdawdual protected tree proposed for removal

Irl the event the Tree Reviewer determines that additional CEQA review is required, a referral shall
" be made to the City Planmng Departmant within five working days of permit appltoation receipt City

<" “iPlanning staff shall review all referrals within established CEQA review time frames, and shall notify the

' . Tree‘Reviewer of the projected CEQA completion date.

E . Site. Postind The applicant shall paint a sequential number of not lass than twelve (12} inches in
C height on. each protected-tree proposed for removal, and shall post the summary notices as required
hereln within two days after making an application for a tree removal permit. The painted numbers
"and summary “notice shall not be remaved until such time as a tree removal permit 1s issued or
. denied by the city for the tree(s) in question

Failure of the applicant to properly post any tree tag or summary notice shall result in the extensicn
of all time limits established for a permit application untl such time as the applicant has provided proper
tree and/or site posting.

“ G.  Application Verfication. The Tree Reviewer, within four working days of receipt of a pormit

application, shalt notify the applicant whether the application is compiete and accepted for filing. if

the Tree Reviewer determines that a permit application is incomplete, the notice to the applicant

shall set forth the reasons for the incompletoness, and the application shall be deemed rejected If

the applicantis not notified by the Tree Reviewer within four working days, said permit application

_ shall be deemed complete.

H. Public Notice and Input. The Office of Parks and Recreation shall, within ten working days of permit

- application, notify occupants and proper owners of all parcels ocated adjacent to the site of
proposed tree removal(s) in writing of the fact that a tree removal permit application has been made,
the name of the applicant, and the closing date for public input. Notice to occupants shall be
addressed to "Qccupant.” The Office of Parks and Recreation shall accept puhiic comment regarding
a tree removal permit application for a period of not less than twenty (20) working days following
verification of proper site posting.

I Si’ge Inspettion. The Tree Reviewer of the Office of Parks and Recreation shall review all tree

removal inspection requests, and shali inspect all such sites within five working days after the

7 application is filed.

J. Site Design Conference. The City Planning Department shall rneet and confer with the applicant, the

© Tree Reviewer and concerned parties in an effort lo achieve a design which will accommodate the

jeopardized tree(s) Such site design conference shall be convened not later than ten working days

. after permit application

K This time limit may:-be modified by the mutual consent of the applicant, the City Planning

‘7Department and the Office of Parks and Recreation In addition, when an application for a Planned Unit

development or Iand stbdivision is filad with the city, the City Planning Department sHall convena a design

g ‘conference with the appllcant concerned parties and the Tree Reviewer t0 address tree removal issues.

FK. Permit Determinations. The Tree Reviewer of the Office of Parks and Recreation shall review all tree
' removal permit applications and shall be responsible for making all necessary findings for approval
or denial ot such permit applications, including attaching all hecessary conditions of approval

Any. public'input or commerits shall be notad by the Tree Reviewer

. 'L. Pérmit Issuance and Denial. Based upon the determinations of the Tree Reviewer, except as
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otherwise stated herein and except as necessitated by CEQA review, the Office of Parks and
Recreation shai[ issue or deny a tree removal permit application within twenty (20) working days of
appllcatlon The Office of Parks and Recreation shall hold all tree removal permits until the appeal
deadhne established in_Section 12,36.100 has expired.
. Ifan appl;catlon for tree removal is approved and not appealed, a tiee removal permit shall be
|ssued by the Office of Parks and Recreation and immediately forwarded to the Office of Public Works. The
.Office, of Publtc Works shall hold all tree removal pecmits until determinations are made regarding any other
permlt apphcations aﬁectmg the project in question. Once all permit applications for a particular project
have been approved, the' Offic ice of Public Works shall issue the applicable tree removal permit.

‘ Ifan ‘application for tree removal is approved and not appeeled, but any other related permit
_ applacat;on affectmg the projectiin question is denied, the tree removal permit shall be withheld by the
- Office Qf”PUbiIC Works until such time as all permit applications for said project are approved

B fhe a;{bljcéiipn for tree removal is denied and not appealed, it shall be returned to the applicant by
the Office'of Public Works, along with the reasons for denial provided by the Office of Parks and
Recreaﬁbn

. Foilowmg lssuaﬂee of a tree removal permit, thie applicant shall post a copy thereof in plain view on
the, site while tree removal work is underway.

M Appealed Permits. Once a decision has bepn made regarding an appcal of a tree removal permit or
¢ ;appllcatlon for tree.rermoéval, such permit or application for tree removal shall be processed as

: descrlbed in subsectlon L of this section.

N Spspended Permits. The Tree Reviewer, after notice to the tree permit holder, may, in writing.

T suspend a permit 1ssued under the provisions of this eade wheaever the Tree Reviewer, based opon
substantial evidence, determines that a permit was issued in error either because the applicant
supplied incorrect information, the applicant failed to supply all relevant information, and such

- _information could not have been reasconably discovered by the Tree Reviewer during the site

:-"mvestlgatlon ‘or that work done pursuant to the permit has resulted in viclation of this code or some

- other related code, ordinance, or resolution.

"t The notlce to the tree, permit holder shall state the grounds for suspension. In addition, it shall state

K the condltlons that must be satisfied to have the suspension lifted. The notice shall also state the permit

. holder,. upon receipt of the notice, may submit evidance to the Tree Reviewer indicating that there are no

grounds for permit suspension. Upon receipt of any such evidence, the Tree Reviewer shall immediately

. review the ewdence and, within two working days of receipt of said evidence, shall notify the permit holder

. m*wrltmg whether the suspensmn shall pe lifted

T ‘The decrsaon of the Tree Reviewer shall be final unless appealad within five working days, pursuant
| to §§gngn 12 35 100,

ViR gede & T B BT

‘ j'?—.;ﬁjé.OSOi«Procedure———-Non-develupment-related tree removals, &

AL " ‘Notice and Posting of Monterey Pind Removals. Any property owner or arborist whe intends to
remove one or more Menterey Pine trees from any parcel must notify the Office of Parks and
Recreation in writing of the address, number and size of Monterey Pine trees to be removed, which
such noticé addressed to the Tree Reviewer, Park Services Division, 7101 Edgewater Drive,

'h_gt‘p:f;_._'[lbréi_'ry municode.com/HTML/16308/level2 /TIT12STSIPUPL_CH 12 36PRTR himl Page 9 of 19
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" Oakland, CA 94621,

< In add:taon the pubtac posting procedures detailed in subsection F of this sectian shall be required for
ail*Montefey Pme tree removal situations.

B Pre,-‘éppli,cation Design Conference. Prior to the submission of a trae removal permit application, a
S fbrospective applicant may request a pre- -application design conference by filing a written request
with the Office of Parks and Recreation.

- 'The pre-«apphcaﬂon design conference shall be convened by the Tree Reviewer, and shall include

- the. apphcant the: Tree Ravnewar City Planning staff, Public Works staff (if necessary), and property owners
. of parcels located, adJacent to the site of the proposed tree removal. The purpose of the pre-application
desagn conference sha!l be to review proposed tree removals ana determine whether alternatives might be

) posmb!e whlch wou[cf reduce the numder of trees to he removed.

: The results of the pte-application dasign cdnference shall be advisory, and shall not be binding on

. the prospectlve -applicant; however, failure of a prospective applicant to reasonably incorporate the advisory
’i’iﬁndmgs made at the pre-application design conference into a subsequent tree removal permit application
f may bb consuderad hy the Tree Reviewer when making final permit determinatinng

4C Apph_c;ataon: In any non-development-related situation which reguires removal or possible damage to
' a{protecfed" tree or trees, a tree removal permit application must be filed with the Offica of Parks and
Recrea’ston at 1520 Lakeside Drive (Parks and Recreation Main Office) or at 7101 Edgewater Dnve,
Room 405 {Park Services Division Office).

Ali appklcants far tree removal permits shallprovide a site plan as specified by the city. All such site
plans shalllindicate the location, species, and dbh of all protected trees which are proposed for removal.

- The apphcant shall also be required 1o certify in writing that tha applicant has read, understoad, and
";‘zsha!t comply with the terms and provisions of this chapter, including any conditions of permit approval made
;pursuant thereto

{3 : Imtlal City Review. The Office of Parks and Recreation shall review all apphlications for non-
deveiopment—related tree removal permits.

; In. those cases where & tree removal permit is required, the applicant shall submit a tree removal
’ permat apphcatton Tree removal permits shall be required for all protected trees which are to be removed
by the’ apphcant Parks and Recreation staff shali then:

1. Accept the tree removal permit application after confirming that the required information has
‘ ' - been provided by the applicant;
2 Collect the fea established by the master fee schedule of the city for tree removal permit
. review from the applicant, who shall pay such fee;
3. !ss_éte a sufficient number of tree tags to the applicant, one of which is to be posted and
o I rg_aintainéd by the applicant in plain view of the street on each protected tree,
- 4' lsfsue the applicant sofficient summary notices to be pdsted and maintainad by the applicant
' . in clear pdbtic‘ view from all street frontages of the subject praperty, and
5. tmﬁ_ediately forward the original tree removal permit application to the Tree Reviewer for

further processing.

'E. . CEQA Review. All tree removal permit applications shall be reviewed by the Tree Reviewer under
the California Environmental Quality Act (CEQA) within five working days of permit application
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recelpt usnng checklists established for this purpose.
R Exemption frorn CEQA shall be determined by the application of criteria which take into account the
;exlstmg ‘property use (deveIOped versusi undeveloped), the tatal extent of regoested tree removals, and the
,;,»sgsszg of.any mdmduai protected free proposed for removal,

1 Athe event the Tree Reviewer determines that additional CEQA review is required, a referral shall

-be made to the Caty Pianning Department within five working days of permit application receipt. City

e ‘,Planmng staff shai[ review all referrals within established CEQA review time frames, and shall notify the
) Tree Rewewer of the pro;ected CEQA completion date.

oo E;‘; i S;te Posﬁrxg The applicant shall place one of the tree tags issued by tha city on each protected tree,™
w5 and shall post the summary notices as required herein within two days after making an application
£ _ for a tree removal permit. The tags and notice shall not be removed until such time as a tree removal
pea’mtt is issued er denied by the city for the tree(s) in question

. Fallure «of the applicant to properly post any tree tag or summary notice shall result in the extension
* ofialitime. fimits. eéstablished for a permit application until such time as the applicant has provided propar
trge andloy site pasting.

'Q}'-Application Verification. The Tree Reviewer, within four working days of receipt of a permit
aappltcatton shall notify the applicant whether the application i1s complete and accepted for filing. 1f
2 the Tree Revsewer determines that a permit application is incomplete, the notice to the applicant
T shall set forth the reasons for the incompleteness, and the application shall be deemed rejected. If
-"‘i;-‘.-the appltcant is not natified by the Tree Reviewer within four working days, said permit application
) sha!i beideemed complete.
. Public Notice and: Input. The Office of Parks and Recreation shall, within ten working days of permit
A applzcatlon not;fy occupants and property owners of all parcels located adjacent 1 the site of
i proposed tree removal(s) in writing of the fact that a tree removal permit application has been made,
the name of the applicant, and the closing date for public input. Netice to occupants shall be
" addressed to "Occupant.”" The Office of Parks and Recreation shall accept public comment regarding
" a'tree removal permit application for a period of netless than twanty (20) working days following
verification of proper site posting.
Site inspection. The Tree Reviewer of the Office of Parks and Recreation shall review all tree
removal inspection requests, and shali inspect all such sites within five working days after the
applicationfrequest is filed.

:Permlt Determinations, The Tree Reviewer of the Office of Parks and Recreation shall review all tree
. “removal perm:t appil(:at:oas and shall be responsible for making ofl necessary findings for approval
. or dentat ‘of: such ‘permit applications, including attaching all necessary conditions of approval.

‘be consmered in the preparation of lindihgs. and written records of such calls and/or comments shall be
ntered mto the permanent permit file.

Permut Issuance and Denial. Baaed upon the determinations of the Tree Reviewer, and except as
°othe:wsse stated ‘herein, the Office of Parks and Recreation shall issue or deny a tree removal permit
3appllcatson within twenty (20) working days of application. The Office of Parks and Recreation shall
~hold all tree removal permits until the appeal deadline established in_Section 12.36 100 has axpired.

b i an application for tree removal is approved and not appealed, a tree removal permit shall be
. issued-by the Office of Parks and Recreation and immediately forwarded to the applicant.

. Any teiephane calls or written comments received regarding the tree removal permit application shall -

€ 12136 9?&675::1“53: TREES 8/12/33 147 Ph
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If the:application for tree removal is denied and not appeaied, it shall be returned to the applicant by
‘the Office of Parks and Recreation, along with the reasons for denial

* . Following issuahce of a tree removal permit, the applicant shall post a copy thereof in plain view on
the_.,sitewhi}le tree removal work is underway

L. Appealed Permits. Once a decision has been made regarding an appeal of a tree removal permit or
' \ap;iiii,c‘e'géon for tree removal, such permit or application for tree removal shall be processed as
described in subsection K of this section.

Suspended Permits The Tree Reviewer, after notice to the tree permit holder, may, in writing,
suspend a permtt |ssued under the provisions of this code whenever the Tree Reviewer, based upon
substantial eVIdence determines that a permit was issued in error eithor because the applicant
supphed mc;orrecl information, the applicant failed to supply all relevant information, and such
informatiqn:cpuld not have been reasonably discovered by the Tree Reviewer during the site
inve'stigatign, or-that work done pursuant to the permit has resulted in violation of this code or some
other relatéd code, ordinance, or resolution.

. The notice to the tree permit holder shall state the grounds for suspension In addition, it shall state
* the ‘conditions thiat must be satisfied to have the suspension lifted. The notice shall also stete the permit
holdeér, upb‘n receipt of the notice, may submit evidance to the Tree Reviewer indicating that there are no’
‘grounds for permit suspension. Upon receipt of any such evidence, the Tree Reviewer shall immediately

" review the "evidehce and, within two working days of recaipt of said evidence, shall notify the permit holder
" in writing whether the. suspension shall be lifted.

oy
oo
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. ‘ﬁhe decision of the Tiee Reviewer shall be final uniess appealed within five working days, pursuant
'to_Section 12.36.110. |
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'12.$6.090. Prb‘ee%’dltire——City-owned tree removals. &

A. Tree Posting. Except as exempted in_Section 12 36.140, all city-owned trees proposed for removal
shall'be posted by the Office of Parks and Recreation. A tree tag shall be affixed to each tree
proposéd fo'r,removal in plain view of the street. The tags shall not be removed until such time as

- tree femdvai is.approved or denied by the city for the tree(s} in question

B.. Publfic Notlce and Input. The Office of Parks and Recreation shall, within ten working days of tree

' postmg notlfy property owners of all parcels located adjacent to the site of proposed tree removal(s)
in- wntmg of the fact that city-owned trees have been proposed to be removed, and the closing date
for public” mput ‘The Office of Parks and Recreation shall accept public comment regarding the
proposed ‘removal of city-owned trees for a period of not less than twenty (20) working days
foliow:ng ;proper site posting.

-C. Tree RemovaE Determinations. The Tree Reviewer of the Office of Parks and Recreation shall review
all proposed city-owned tree removals and shall be responsible for making all necessary findings for
"approval or denial-of such removals, including attaching ail necessary conditions of approval.

Any teiephone -calls or written comments received regarding the public input period shall be
consndered in.the, .preparation of findings, and writtan records of guch calls and/os comments shall be
entered into the permanent Tree Reviewer files.

D." Trée-Rémoval Approval and Denial. Based upen the determinations of the Tree Reviewer, and
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except as.otherwise stated herein, the Office of Parks and Recreation shall approve or deny city-
owned tree rémovaiswithin twenty (20) working days of application. The Office of Parks &
Recreation s;h‘all suspend all city-owned tree removals until the appeal deadline established in
_Section 12:36 120 has expired.
If the proposed tree removal(s) ate approved and not appealed, the city-owned tree(s) shall be
- -removed in accordarice with regular work schedules.

Ef»’the”pro‘poé‘,e‘“d tree removal(s) are not approved, the city-owned tree(s) shall not be removed

Fqltow@hg -approval of city-ownet! tree removal, the Office of Parks and Recreation shall post a public
fotice thereof in ptain view on the site while tree removal work 1s underway.

E. Agpealedfper,mits. Once a decision has been made regarding an appeal of city-owned tree removal,
such tree removal shall be processed as described in subsection D of this section.

e ey

(Frecir node § 7280973

12 36 100 Appeals*———Development related tree removal permits. &

Any perscén -with standing as defined herein may appeal a tree removal permit decision made by the
C)ffce.of, Parks and Recreation to the City Council

A. ' Standing. A decision of the Office of Parks and Recreation with regard to a development- '
related:tree removal permit may be appeoled by the applicant or the owner of any adjoining or .
c;onfrontmg property in the case of a planned unit development or subdivision, the decision
may be appealed by the owner of any property adjoining or confronting any parcel of the
p[ahned_f'unif development or subdivision. As used herein, the term "adjoining" means
immediateily next to, and the term "confronting” means in front or in back of.

!3. Venue. All such appeals shall be made to the City Council. The decision of the City Council
shall be final.
(' C. “Procedure. The-appeal shall be filad witrun five working days after the date of a decision by

the Ofﬁte of Parks and Recreation, and shall be made on a form prescribed by and filed with
the.City Clerk. The appeal shall state specifically wherein 1t is claimed there was an error or
abuse of discretion by the Director of Parks and Recreation or wherein such decision is not
supported by the evidence in tha record

Upon receipt of such appeal, the City Clerk shall set the appeal for hearing at the next
~ available City Council meeting The hearing date set by the City Clerk shall be not more then thirteen
"(13) warking days from the dale of the decision by the Office of Parks and Recreation.

The~§)ity LClerk shall, not less than five days prior to the date set for the hearing on appeal,
give written notice to the appellant and eny known adverse parties, or their representatives, of the
time and place of the hearing.

In considering the appeal, the City Council shall determine whether the proposed tree
removal ¢onforms to the applicable cnteria. It may sustan the decision of the Office of Parks and
Recreation or require such changes or impose such reasonable conditions of approval as are, in its
judgement; necessary to ensure conformity to sald criteria.

If the appeal is not finally disposed of by the City Council within eighteen (18) working days of
the date of the decision by the Office of Parks and Recreation, said decision shall be deemed
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affirmed, and the permit appeal denied

Should an appeal be filed during an officially declared City Council recess, the City Manager
shall be authorized to appomt a Hearing Officer to hear the appeal and make a fi nal determination

;-;:;,l‘ on the appeal. All provisions of this section shall apply to such administrative appeal hearings, and
x* the decision of the Hearing Officer shall be final.
D. The appellant shall pay the fee established by the master fee schedulc of the city for tree

removat permrt appeals

“_7-‘1 2.’36._,110‘Appea‘ls——-—Non-development-re!ated tree removal permits.

' } . -Any person with standing as defined herein may appea! a non-development-related tree removai
- .. permit decision made by the Office of Parks and Recreation to the Park and Recreation Advisory
: Commission.

Z ' A, Standing. A decision of the Office of Parks and Recreation with regard to a non-development-
G related tree removal permit may be appealed by the applicant or the owner of any adjoining or
a ' - confronting-property. As used herein, the term "adjoining” means immediatety next to, and the
term "confronting" means in front or in back of.

B. Venue, All such appeals shall be made to the Park and Recreation Advisory Commission.
The decision of the Park and Recreation Advisory Commussion shall be final
C. Procedure. The appeat shall be filed at 1520 Lakeside Drive within five working days after the

- date of a decision by the Office of Parks and Recreation, and shall be made on a form
prescribed by.and fited with the Director of Parks and Recreation. The appeal shall state
specifically wherein it is claimed there was an error or abuse of discretion by the Director of
Parks and Recreation or wherein such decision is not supported by the evidence in the
B record.

Upon receipt of such appeal, the Directar of Parks and Recreation shall set the appeal for
hearing at the next available Park and Recreation Advisory Commission meating. The Director of
Parks and Recreation shall, not less than five days prior to the date set for the hearing on appeal,
give written notice to the appellant and any known adverse parties, or their representatives, of the
i tirne and-place of the hearing.

e -In considering the appeal, the Park and Recreation Adiisory Commission shall determine

" whéther. the'proposed tree removal conforms to the applicable criteria. It may sustain the decision of
; the Office of Parks and Recreation or require such changes or impose such reasonable conditions of
;q. : -~ approval as aré, in its judgement, necessary to ensure conformity to said criteria.

ke

If the appeals not finalty disposed of by the Park and Recreation Advisory Commission within
thirty (30) working days of the date of the decision by the Office of Parks and Recreation, said
decision shall be deemed affirmed, and the permit appeal demned.

Shouid ah appeal be-filed during an officially declared Park and Recreation Advisory
Comimission recess, the City Manager shall be authorized to appoint a Hearing Officer to hear the
appeal and make a final determination on the appeal. All provisions of this section shall apply to
such administrative appeal hearings, and the decision of the Hearing Officer shall be final
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. Fé,e.;l;l’.he;appeltan,t shall pay the fee established by the master fee schedule of the city for tree
D. removal permit appeals.
fi'-’:f'f"}! ¥ !': P e
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©12.36.120 Appéals‘;Ci:ty-owned tree removal permits. &

- Any person with standing-as defined herein may appeal a city-owned tree removal decision made by
. the Office of Parks and Recreatlon to the Park and Recreation Advisory Commission and the City Council.

e

A. Standing. A decision of the Office of Parks and Recreation with regard to a city-owned tree
i removal may" bei appealed by any concerned resident of the city.
B. VganL_;,e_ AH appeais shall be made to the Park and Recreation Advisory Commission. The

decision of the Park and Recreation Advisory Commission may be further appealed to the

o City Council, whose decision shall be final.

L C. Procedure. The appeal shall be filed within five working days after the date of a decision by
the Office’ of Parks and Recreation, and shall be made on a form prescribed by and filed with

e the ljirector of Parks arnid Recreation. The appeal shall state specifically wherein it is claimed

£ . there was an error or abuse of discretion by the Director of Parks and Recreation or wherein

such decision‘is not supported by the evidence in the record

Upon recelpt of suich appeal, the Director of Parks and Recreation shall set the appeal for

heanng at the riext available Park and Recreation Advisory Commission meeting. The Director of

g " Parks and Recreation shall, not less than five days prior to the date set for the hearing on appeal,

‘ give wntten notice to the appellant and any known adverse parties, or their representatives, of the

time and place of the hearing.

In considering the appeal, the Park and Recreation Advisory Commissien shall determine
' whethe‘ﬁthe;pro;ﬁosed"\tree removal conforms to the applicable criteria. It may sustain the decision of
the Ofﬁce'quF,’ark.s and Recreation or require such changes or impose such reasonable conditions of
approval’asf.:are;‘ in its judgement, necessary to ensure conformity toi said critena.

ﬂny‘deci‘sion of the Parks and Recreation Advisory Commission may be appealeé to the City
Council,

i Should an appeal be filed during an officially declared Park and Recreation Advisory
: Commssmn or Clty Council recess, the City Manager shall be authorized to appoint a Hearing
Officer to hear the appeal ahd make a final determtnation on the appeat. All pravisions of this section

shall apply to such administrative appeal hearings, and the decision of the Hearing Officer shall be
final,

+ D, Fee. The'appellant shall pay the fee established by the master fee scheduile of the city for tree
removal permit appeals.

-

P coie & 720838

e 12.36.130 Emergency situations.

. In case of an emergency in which a protected tree is in so dangerous a condition as to pose an
o immediate threat to safety or property, the Director of Parks and Recreation or the Director of Public Works,
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- or their respective designees, shall be empowered to waive the requirement for a tree removal permit.
Supervisory personnel for East Bay municipal utility district, Pacific Bell, Pacific Gas and Electric Company,
and Alameda Countyﬂf&ooq control and water conservation distriot shall also be authonized to conduct
emergency tree removal without a tree removal permit.

. The r\e_n‘iovalfpf a protected tree under emergency conditions shall be reported to the Office of Parks
and Rec_reaiion on the first business day following the emergency tree removal.

©12.36.140 Exemptions. &

A.  City.of Oakland. In situations which require the removal of hazardous trees located on city property,
a tree removal permit shall not be required. Hazardous city trees shall be verified by city staff using

_ the ¢riteria contained in Chapter 12.40 of this code hazardous tree ordinance.

B. Other Public Agencies A tree removal permit shall be required for removal of protected trees as
K defined in this. chapter, unless the agency has previously and continuously demonstrated that it has
' adopled a vegetative management program that 1s consistent with the city's tree policies, as
" enunc;ated, in.this code and the Oakland comprehensive plan. The Parks and Recreation Advisory
Commission shall review the vegetation management plans annually or upon any major revisions to
ascertain exemption status.
in accordanca with the Callfornla Public Utilites Code, Rules 35 of General Order 95, reasonable
i clearance of branches, foliage or trees on Pacific Gas and Electric property to allow the safe and reliable
operatlon of utilities shali be exempt from tree removal permit requirements

C. Court Mandated Tree Removals. A tree removal permit shall not be required for the removal of any
protected tree mandated by a court of law in aocordance with Chapter 15.52 of this code (view
preservatlon ordinance) or_Chapter 12.40 of this code hazardous tree ordinance

~ Alrisay 0 { '
r LAl L TR

12.36.150 Enforcément and penalties. &

A Except in comphance with the terms of this chapter, no person shall remove, damage, or endanger

' any protected tree in the city.

B. Any person violating any of the provisions of this chapter shall be deemed guiity of an infraction.

C. Park Rangers, Senior Park Rangers, Supervising Park Rangers, Senior Park Supervisor, Senior
Tree Supervisor, Arboricultural Inspector, and Management Assistant (Parks) of the city of Oakland
are authorized to enforce the provisions of this chapter and, pursuant to the provisions of Section 5
of the. Qalifofnia Penal Code, are further authorized to arrest without a warrant any person violating

. said chapter.

D. A violation shall be liable for all costs associated with the investigation and enforcement of this

chapter by the city.

, E. In additioh, a violator shall-be required to provide replacement trees and/or fees, but not to exceed

' the value of the tree or trees legally removed or damaged, as evaluated by the formula developed by
the International Society of Arbariculture

F. " An applicant or property owner who fails to comply with the provisions of this chapter, or who
violates said provisions, shall not receive a certificate of occupancy from the city for any project
wherein such noncompliance and/or violations have occurred until such time as the provisions of this
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- vuolator and!or propertyvownerg elf differe than the alleged wolator in wrrtlng The rrotloe shall mclude a
* Idescription of eachvalie’ ed vrolatron and shall provrde the alleged violator andfor property owner e
' "work:ng days:in: whlch ( in wrmng or to request a hearing before the City Council, or both The
notice shall also: mdrca l; ; lg;e alleged violator and/or property owner do not respond within theten -
working day- perlod ‘th ln%ry findings of the Tree Reviewer shall become final, and the alleged

violator- andlor propéﬂy owner shall become subject to the provisions of Sections_{2.36.180 and,lz.;’z@J,QQ at !

.’Prgor dale § !wé 121)
"12.36.170Violation hiearing. ¢

, -If the allaged vrolato@gé; nd/or: property owner, pursuant to_Section 12.36,160. requests a hearing
: before the City Councr“’ the: é‘gete of he.hearing shall be set within five working days of the city's receipt. of
" the' requestéfor a hearmg Wntten natice of the hearmg, which may be continued from time to time, shall be

.given | to. aileged vrolator andlg : propeﬁy owner at least five working days prior to the hearing. l l

¥

At the heanng. the falleged vrolator and/or, property owner shall have the burden of disapptoving the -
- ,prelrmmary ﬁndrngs%of th ree. Revzewer In the event any party requesting a‘hearing fails to appear, the
- decrsroh of the' Tree Rewewe hall become final, and the violator shall be subject to the provrsaons of
; ‘)Sectrons 12.36 ]§g andm

At the.dlase of the. hearrng, thefCJty Council, using the evidence in the record, shall determine ,
whether any vrolatrons_ro ,.threchapter have.occurred. The decision of-the City Council shall be supported by
: wntten ﬁndlngs and shall be: ﬁnal A copy of the City Council's findings shall be served on the alleged
vrolator ‘and/or property owner

r_‘

"u‘

- th any case in; whac -the Crty Counczl determines that a violation has occurred, the violator shall be
’subject to.the prowsrons offSectrons 12.36.180'and_12.36.190.

3
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per]2.36:PROTECTED TREES - .. ° 8/12/13 La7em. - 7

o

_f‘atlon in the-Office of the County Recorder, Alameda County, by
51 conf rmatlon After confirmation of the report a-certified copy shall be filed e
f_ 'Wlth the County Audltor Aﬂ{jgm é\Countw :on or before August 10th. The descnptlon of the parcel reported - =
' fshall be that used forathe same parceE as the County Assessor's map books for the current year The .

The ilen mennon ST Saslion 12:36:180 shall take the following form:

. . NOTICE OF LIEN

Pursuanf to authonty Nested":n me by Resolution No.#rule; C.M.S_, of the Council of the City of

v o Oakland passed on. the Ny day of ;#rule;,19 and the provisions of
Chagter 12.36, of the Oakland Munlupal Code. | did, on the day of ;#rule;,
19 o tnmat :a removal permit violation 1nvest|gatjon an enforcement of this

. ,chapter and rep!ace ient: palntmgs to be made at the |ocat|on heremafter described at the expense
0 of the. owners the reof,ir amount.of $;#rule;, and that said amount has not been paid nor any part
" thereof; and the C|ty ‘of: Oa <land:does hereby. claim a lien upon the hereinafter. descfibed real ,
© property in sajid amount the‘ same shall be a lien upon the-said property until said sum with interest « . ’? -
.+ thereon atthe Iega : ab!e rate from the date of the recordation of this lien in the Office of the
s County Recorder of the, ounty ofAlameda State of California, has been paid'in full. The real
: -proparty herelnaftergme; o‘ned and upon which a lien is claimed is that certain paroel of land:lying
- and bemg i the Clty of: Oak fand; County of Alameda, State of Callfornxa and particularly described
s follows to Wlt :

(insert description of property)

. Dated:this S day of ;#rule;, 19

Dlrector*of Parks and Recreation
CITY G)F OAKLAND

Pt ade § 7-6 1331
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Plant Guide

COAST LIVE OAK
. Quercus agrifolia Nee
" ' Plant Symbol = QUAG

FELE,

* Contributed by: Sanla Barbara Botame Garden &
' USDA NRCS National Plant Data Cemer

SR USDANRCS NFDC
@ FLANTS

= Use
Erosion: Coast live oaks stabilize soil on slopes,
provide an organic-rich htter and contribute to a

habitat for'a dlversm of i msecis birds, and mammals.

»

W:Idz':fe Acoms are an importani food source for
birds, small marmimals, and deer. Deer may browse
the young loliage.

Ethnobotanic: Native Americans used acomns as an
important-food staple and early European colonisis
found thiat i its. ‘wood made a superiar charcoal for usc
‘in avariety of industries, including baking and
prepanng mortar..

. Landscape end beautification: Coast live oak is an
=1mponam element in both naluml and man-made
lmldscapes prowdmg shade and an aesthetic quality.

Status. .
Please consui! the PLANTS Web site and your Statc
Department of” Natural Resources for this'plant’s
current status, such as, state noxious status and

"" wetland indicator values.

National Plant Data Ccmer <http //npdc usda. gov>

Description

CGGeneral: Oak Family (Fagaceae). Coast live oak, an
gvergreen tree 10 to 25 m tall, has a broad, dense
crown and widely spreading branches The lower
himbs of ungrazed trees often recling on the ground.
Mature bark is gray and shallowly furrowed Leaves
arc eblong to oval, 2 10 6 cm in length, cupped, with
catire to 1oothed margins. The upper surface 1s
strongly convex, deep green and smooth, but the
lower surface is paler, with hairy-tufted vein axils.
Like all oaks, coast live oak 1s monoccipus and wind-
polimaicd. Acorn cups arc composed of Lun, flat
scales The one-sceded -nuts are 2 10 4 ¢m long,
narrowly conical, and mature in one year, Gn
average, trees have high acorn production once every
2 10 3 years. Flowering takes place from February 1o
Apnl, Fruits mature betwecn August and October.

Distribution: Coast live oak occurs in Lhe coast
ranges from north central California southward to
northern Baja California. For current distribution,
please consuit the Plam Profile page for thus species
onthe PLANTS Web site.

Establishment

Adaptation 1t grows in well-drained soils on blufTs,
gentle stopes, and canyons, and can be found up 10
1400 m 1n elevation. This species 15 adapted 10
relavvely warm, wet winlers and dry surmmers
moderated by fog and cool temperatures, but does not
occur where Lthe ground Treezes. Although tolerant of
various soil types. live oak prefers a deep loam.
Common associates include species of sumac,
lemonade berry, and toyon.  Coast live oak 1s
particularly well adapied to fire. Branches may
produce new shoots afier having been hightly burned
Trunks exposed to moderate fires ofien resprout from
the base  Like most oaks, it has an obligaie
relabonship with mycorrhizal fungi, which provide
critical moisture and nutrients

Fropugation by seeds. Qak seeds do not store well
and consequently seeds should be planted soon afler
maturity  Nuts are considered ripe when they
scparate freely from the acorn cap and fall {rom lhe
tree  Care should be taken o collect local frus,
because they may be adapted to local environmental
conditions Viable nuts are green (o brown and have
unblermshed walls. Nuts with discoloration or sucky
exudates. and small holes caused by insect larvae,
should be discarded

Plant Materials <http iplant-materials orcs.usda.gov/>
Plant Fact SheetGuide-Coordination Page <http://plant-matcnals nres usda. gov/imtranct/pfs.hunl>




vour local Natural Resources Conscrvauml Service
{formierly Soil Conservauon Semce) ofﬁce for more
information Look in the phone book undcr *United
States Government.” The Natural Resources
Conservation Service will be hsled under the
subhcading “Department of Agriculture.”

("
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Appellants.

R
R

Nos. 05-56076, 05-56435

UNITED STATES COURT OF APPEALS FOR THE NINTH CIR-
CuITr

543 F.3d 571; 2008 U.S. App. LEXIS 19316; 45 Comm, Reg. (P & F)
1317

June 24, 2008, Argued and Submitted, Pasadena, California
September 11, 2008, Filed

o SUBSEQUENT HISTORY: Later proceeding
‘at Sprint Telephony PCS, L.P. v. San Diego

County, 129 S. Ct. 1661, 173 L. Ed 2d 992,
2009 U.S. LEXIS 1995 (U.S., 2009)

US. Supreme Court certiorari denied by Sprint
Telephony PCS, LP. v. San Diego County,
2009 U.S. LEXIS 4783 (U.S., June 29, 2009)

PRIOR HISTORY: [**1]

~ Appeals from the United States District Court
for the Southen Distrfict of California. D.C.
No. CV-03-1398:BTM. Barry Ted Moskowitz,
District.Judge, Presiding.

Sprint Telephony PCS, L P. v. County of San
Diego, 377 F. Supp. 2d 886, 2005 U.S. Dist.
LEXIS 18737 (S.D. Cal., 2005)

DISPOSITION: AFFIRMED with respect to
the 'f 1983 claim;
" Costs on appeal awarded to Defendants - Ap-

otherwise REVERSED.
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JUDGES: Before: Alex-Kozinski, Chief Judge,
and Andrew J. Kleinfeld, Michael Daly Haw-
kins, A. Wallace Tashima, Sidney R. Thomas,
Barry. G. Silverman, Susan P. Graber, [**2]
Ronald M. Gould, Marsha S. Berzon, Richard
C. Tallman, and Jay S. Bybee, Circuit Judges.
GRABER, Circuit Judge. GOULD, Circuit
Judge, concurring.

QOPINION BY: Susan P. Graber

OPINION
[*573] GRABER, Circuit Judge:

The Telecommunications Act of 1996, Pub.
L. No. 104-104, 110 :Stat. 56 (codified as
amended in U.S.C. Titles 15, 18 & 47) ("the
Act™), precludes state and local governments
from enacting ordinances that prohibit or have
the effect of prohibiting the provision of tele-
communications services, including wireless
services. In 2003, Defendant County of San
Diego enacted its Wireless Telecommunica-
tions Facilities -ordinance. San Diego County
Ordinance No. 9549, 8 1 (codified as San Di-
ego County Zoning Ord. BB 6980-6991, 7352
("thé Ordinance")). The Ordinance imposes re-
strictions [*574] and permit requirements on
the consiruction and location of wireless tele-
communications facilities. Plaintiff Sprint Te-
lephony PCS alleges that, on its face, the Ordi-
nance prohibits or has the effect of prohibiting
the provision of wireless telecommunications
services, in violation of the Act. The district

‘court permanently enjoined the County from
' enforcing the 'Ordinance, and a three-judge

panel of this court affirmed. Sprint Telephony

. PCS, LP. v. County of San Diego, 490 F.3d

700 (9th Cir. 2007). |**3] We granted rehear-
ihg en banc, 527 F.3d 791 (9th Cir. 2008), and
We now reverse.

FACTUAL AND PROCEDURAL HIS-
TORY

The County of San Diego enacted the Ordi-
nance "to establish comprehensive guidelines
for the placement, design and processing of
wireless telecommunications facilities in all
zones within the County of San Diego." San
Diego County Ordinance No. 9549, B 1. The
Ordinance categorizes applications for wireless
telecommunications facilities into four tiers,
depending primarily on the visibility and loca-
tion of the proposed facility. San Diego County
Zoning Ordinance B 6985. For example, an ap-
plication for a low-visibility structure in an in-
dustrial zonc generally must meet lesser re-
quirements than an application for a large tower
in a residential zone. Id.

Regardless of tier, the Ordinance imposes
substantive and procedural requirements on ap-
plications for wireless facilities. For example,
non-camouflaged poles are prohibited in resi-
dential and rural zones; certain height and set-
back restrictions apply in residential zones; and
no more than three facilities are aliowed on any
site, unless "a finding 1s made that colocation
of more facilities is consistent with community
character." [**4] /d An applicant is reqinred
to identify the proposed facility's geographic
service area, to submit a "visual impact analy-
sis," and to describe varous technical attributes
such as height, maintenance requirements, and
acoustical information, although some excep-
tions apply. /d B 6984. The proposed facility
must be located within specified "preferred
zones" or "preferred locations,” unless those
locations are "not technologically or legally
feasible" or "a finding is made that the pro-
posed site is preferable due to aesthetic and
community character compatibility.” /d B
6986. The proposed facility also must meet
many design requirements, primarily related to
aesthetics. /d 3 6987. The applicant also must
perform regular maintenance of the facility,
including graffiti removal and proper landscap-
ing. /d. 3 6988,

Genaral zoning rtequirements also apply.
For example. hearings are conducred before a
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permlt is granted -id. B 7356, and on appeal, if
requested,"id. B 7366(h) Before a permit is

' gramed the zoning board must find:

That the location, size, design,
and operating characteristics of the
proposed use will be compatible
with adjacent uses, residents,

. buildings, or structures, with [**5]
consideration-given to:

1. Harmony in scale, bulk,
coverage and 'density;

2. The availahility of public fa-
cilities, services and utilities;

3. The harmful effect, if any,
upon desirable neighborhood char-
acter;

4. The generation of traffic and
the capacity and physical character
of surrounding streets;

5. The suitability of the site for
the type and inten sity of use or
development which is proposed;
and to

6. Any other relevant impact of
the proposed use[.]

|*575] Id B 7358(a). The decision-maker re-
tains discretionary authority to deny a use per-

mit apphcatlon or to grant the application con-
dmonally Id B 7362,

Soon after the County enacted the Ordi-

- nance, Sprint brought this action, alleging that
- the QOrdinance violates 47 U.5.C § 253(a) ' be-

causg¢, on its face, it prohibits or has the effect

“ of prohibiting Sprint's ability to provide wire-

less telecommunications services. Sprint sought
injunctive and declaratory relief under the Su-
premacy Clause and 28 USC f 1331, and
damages and attorney fees under 42 U.S.C. £
1983, The County argued that § 253(a) did not
appty to the Ordntance, because 47 US.C. i

332(c)(7) exclusively governs wireless regula-
tions, and that, in any event, the Ordinance is
|**6] not an effective prohibition on the provi-
sion of wireless services. The County also ar-
gued that damages and attorney fees are un-
available because Congress did not create a
private right of action enforceable under 42
USC 1983,

1 In its complaint, Sprint also alleged
that the Ordinance violated another sub-
section of 47 {/.§.C. f 253. The district
court dismissed that cause of action for
failure to prosecute, and Sprint does not
challenge that dismissal on appeal.

The district court first heid that facial chal-
lenges to a local government's wireless regula-
tions could be brought under either § 253(a) or
B 332(c)(7), because neither is exclusive. The
district court next held, relying on our decision
in City of Auburn v. Qwest Corp., 260 F.3d
1160 (9th Cir. 2001), that the Ordinance vio-
lated 8 253(a). The district court therefore per-
manently enjoined the County from enforcing
the Ordinance against Sprint. Finally, the dis-
trict court held that a claim under 42 USC. f8
1983 for a violation of 8 253(a) was not cogni-
zable and granted summary judgment 1o the
County on that claim. The patties cross-
appealed. A three-judge panel of this court af-
firmed, and we granted rehearing en banc.

STANDARDS [**7] OF REVIEW

We review for abuse of discretion the dis-
trict court's grant of a permanent injunction, but
review its underlying determinations "by the
standard that applies to that determination.”
Ting v. AT&T, 319 F3d 1126, 1134-35 (9th
Cir, 2003).

DISCUSSION

Sprint argues that, on its face, the Ordi-
nance prohibits or has the effect of prohibiting
the provision of wireless telecommunications
services, in violation of the Act. As a threshold
issue, the parties dispute which provision of the
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CAct—-47 USC f 253(a) or 47 USC S

332¢c)(7)(B)(i)(I])--applies to this case.

A. The Effective Prohibition Clauses of 47
USC B 253w and 47 USC f
332(c)(THBI)(1])

When Congress passed the Act, it expressed
its intent "to promote competition and reduce
regulation in order to secure lower prices and
‘higher quality services for American telecom-
munications consumers and encourage the
rapid deployment of new telecommunications
teéhnologies.” 110 Stat. at 56; see also Ting,
319 F.3d |*576] ar 1143 ("[T]he purpese of
the . . . Act is to 'provide for a pro-competitive,
deregulatory national policy framework . . . by
opening all telecommunications markets 1o
competition." (quoting H.R. Rept No. 104-458,
[**8] at 113 (1996) (Conf. Rep.), reprinted in
1996 U.S.C.C.AN. 124, 124)). The Act "repre-
sents a dramatic shift in the nature of telecom-
munications regulation.” Cablevision of Boston,
Inc. v. Pub. Improvement Comm'n, 184 F.3d
88, 97 (Ist Cir. 1999); see also Ting, 319 F.3d
at 1143 (characterizing the Act as a "dramatic
break with the past"). Congress chose to "end []
the States' longstanding practice of granting

~ and maintaining local exchange monopolies.”

AT&T Corp. v. Iowa Utils. Bd, 325 U.S. 366,
405, 119 8. Ct. 721, 142 L Ed 2d 834 (1999)
(Thomas, J., concurring in part, dissenting in
part).

Congress did so by enacting 47 U.S.C 2
253, anew. statutory section thal preempts state
and local regulations that maintain the monop-
oly status of a telecommunications service pro-

. vider. See Cablevision of Boston, 184 F.3d ai

98 ("Congress apparently feared that some
states and municipalities might prefer to main-
tain the monopoly status of certain providers . .
.. Section 253(a) takes that choice away from
them. .. ."). Section 253(a) states: "No State or
local statute or regulation, or other State or lo-
cal legal requirement, may prohibit or have the
effect of prohibiting the ability of any entity to

provide any interstate or [**9] intrastate tele-
communications service."

The Act also contained new provisions ap-
plicable only to wireless telecommunications
service providers. The House originally pro-
posed legislation requiring the Federal Com-
munications Commission ("FCC") to regulate
directly the placement of wireless telecommu-
nications facilities. See H.R. Rep. No. 104-
204(D), B 107, at 94 (1995), reprinted in 1996
U.S.C.C.AN. 10, 61. But the House and Senate
conferees decided instead to "preserve [] the
authority of State and local govemments over
zoning and land use matters except in the lim-
ited circumstances set forth in the conference
agreement." H.R. Rep. No. 104-458, B 704, at
207-08 (1996) (Conf. Rep.), reprinted in 1996
U.S.C.C.AN. 124, 222,

Accordingly, at the same time, Congress
also enacted 47 US.C £ 332(ci(7). Section
332(c)(7)(4} preserves the authority of local
governments over zoning decisions regarding
the placement and construction of wireless
service facilities, subject to enumerated limita-
tions in £ 332(c)(7}(B). One such limitation is
that local regulations "shall not prohibit or have
the effect of prohibiting the provision of per-

sonal wireless services." Id. I+
332(c)(7)(B)H().
We  have [*¥¥10] interpreted f

332¢ci(7)(B)i}1]) in accordance with its text.
In Metro PCS, Inc. v. City of San Francisco,
400 F.3d 715, 730-31 (9th Cir 2005), we held
that a locality runs afoul of that provision if (1)
it imposes a "city-wide general ban on wireless
services" or (2) it actually imposes restrictions
that amount to an effective prohibition.

Qur interpretation of £ 253(a), however,
has not hewn as closely to its nearly identical
text. Again, f 233(a} states: "INo State or local
statute or regulation, or other State or local le-
gal requirement, may prohibit or have the effect
of prohibiting the ability of any entity to pro-
vide any interstate or intrastate telecommunica-
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tions service." In Auburn, we became one of
the first federal circuit courts to interpret that
provision. We surveyed district court decisions
and adopted -their broad interpretation of its
preemptive effect. Auburn, 260 F.3d at 1175-
76. In the course of doing so, we quoted f£

" 253(a) somewhat inaccurately, inserting an el-

lipsis in the text of # 253(a). Id. at 1175. We
held that "[s]ection 253(a) preempts 'regula-
tions that.not'only "prohibit" outright the ability
of any entity to provide telecommunications
services, but also |**11] those that "may . . .
have the-effect of prohibiting" the provision of
such services.™ Jd. (quoting Bell Atl-Md., Inc.
v, Prince George's County, 49 F. Supp 2d 805,
814 (D. Md. 1999), vacated and remanded on
other grounds, 212 F.3d 863 (4th Cir. 2000));
see also hwest Commc'ns Inc. v. City of Ber-
keley, 433 F.3d 1253, 1258 (9th Cir. 2006) (in-

“validating the locality's regulations [*$77] be-
, . cause they "mtay have the effect of prohibiting
" - telecommunications companies from providing

services”); Qwest Corp. v. City of Portland,
385 F.3d 1236, 1241 (Sth Cir. 2004) (empha-
sizing that "regulations that may have the effect
of prohibiting, the provision of 1elecommunica-
tions services are preempted [by 8 253(aj]"). h

followed from that truncated version of the

statute that, if a local regulation merely "cre-
ate[s] a substantial . . . barrier” to the provision
of services or. "allows a city to bar" provision of
services, Auburn, 260 F.3d at 1176, then B
253(a), preempts the regulation. Applying that
broad “standard, we held that the municipal
regulations at issue in Auburn were preempted
because they imposed procedural requirements,
charged fees, authorized civil and criminal pen-

o alties, and--"the ultimate [**12] cudgel"--
“reserved discretion to the city to grant, deny, or
~.revoke the telecommunications franchises. /d

» +.Our expansive reading of the preemptive

effect of # 253(a} has had far-reaching conse-

~quences. The Auburn standard has led us to in-

validate several local regulations. See Berkeley,

. 433 F.3d at 1258 (holding that Berkeley's regu-

lations were preempted by § 253(a)}, Portland,

385 F3d at 1239-42 (reversing the district
court's holding that Portland's regulations sur-
vived preemption and remanding for additional
analysis). Three of our sister circuits also have
followed our broad interpretation of § 253(a),
albeit with little discussion. See P.R Tel Co v.
Municipality of Guayanilla, 450 F.3d 9, 18 (1st
Cir. 2006) (citing Qwest Corp. v. City of Santa
Fe, 380 F.3d 1238, 1269 (10th Cir. 2004)};
Santa Fe, 380 F.3d at 1270 (quoting Auburn,
260 F.3d at 1176); TCG NY., Inc. v. City of
White Plans, 305 F.3d 67, 76 (2d Cir. 2002).
Applying our Auburn standard, federal district
courts have invalidated local regulations in tens
of cases across this nation's towns and cities.
See, e.g., NextG Nerworks of Cal, Inc. v.
County of Los Angeles, 522 F. Supp. 2d 1240,
1253 (CD. Cal 2007);, TC Sys., Inc. v. Town of
Colonie, 263 F. Supp. 2d 471, 481-84
(ND.NY. 2003), |**13] XO Mo., Inc. v. City
of Maryland Heights, 256 F. Supp. 2d 987,
996-98 (E.D. Mo. 2003).

But the tension between the Auburn stan-
dard and the full text of § 253(a) has not gone
unnoticed. See City of Portland v. Elec. Light-
wave, [nc., 452 F. Supp. 2d 1049, 1059 (D. Or.
2003} ("The Ninth Circuit's interpretation of the
scope of section 253(a) appears to depart from
the plain meaning of the statute . . . ."); Qwest
Corp. v. City of Portland, 200 F. Supp. 2d
1250, 1255 (D. QOr. 2002) (construing the
Auburn standard as dictum because reading £
2533(a) as preempting regulations that may have
the effect of prohibiting telecommunications
services "simply misreads the plain wording of
the statute™), rev'd by Portland, 385 F.3d at
1241 ("Like it or not, both we and the district
court are bound by our prior ruling {in
Auburn)."); see also Newpath Networks LLC v
City of Irvine, No. SACV-06-550, 2008 US.
Dist. LEXIS 72833, 2008 WL 2199689, at *4
(CD. Cal Mar 10, 2008) (noting that "the
Court is sympathetic to [rvine's argument that
judicial decisions in this area have not been
particularly instructive in telling municipalities
now they may regulate in accordance with the .
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..Act"). Recently, the Eighth Circuit rejected
the [**14)} ‘Auburn standard: and heid that, to
demonstrate preemption, a plaintiff "must show
actual or effective prohibition, rather than the
Level 3
Comnic'ns, L.L.C. v. City of St. Louis, 477 F.3d
528, 532-33 (8th Cir. 2007); see also AT&T
Commc'ns of Pac. Nw., Inc. v City of Eugene,
177 Ore. App. 379, 35 P 3d 1029, 1047-48 (Or.
Ct. App. 2001) (irplicitly rejecting the Auburn
standard) '

We find persuaswe the Elghth Circuit's and
district courts' critique of Auburn. [*578] Sec-
tion 253(a) provides that "[n]o State or local
statute or regulanon . may prohibit or have
the effect of -prohibiting. . . provi[sion of] .
telegommun;cauons service." In context, it is
clear that Congress" use of the word "may"
works in tandem with the negative modifier
“[n]o" to convey the meaning that "state and
local regulations es'hall} not prohibit or have the
effect of prohibiting telecommunications serv-
ice." Our previous in'terprelalion of the word

"may" as meaning "might possibly” is incor-
rect. We therefore overrule Auburn and join the
Etghth Circuit In holding that "a plaintiff suing
a municipality under. section 253(a) must show
[**15] actual or effective prohibition, rather
than the mere possibility nf prohibition.” Leve/
3 Comme'ns, 477 F.3d ar 532.

Although our conclusion rests on the un-
ambiguous text of # 233(a), we note that our
interpretation is consistent with the FCC's. See
In re Cal. Payphone Ass'n, 12 F.C.C.R. 14191,
14209:(1997) (holding that, to be preempted by
f.253(a), a regulation "wauld have to actually
prohibit or: effectwe]y prohibit” the provision of
servmes) Nat'l Cable & Telecomms. Ass'n v
Brand X Internet Servs., 545 U.S. 967, 980, 125
S Ci: 2688, 162 L. Ed. 2d 820 (2005) (holding

‘ that the two-step Chevron US A. Inc v. Natu-
~ral Res, Def. Council, Inc., 467 US 837 164

S C1 2778 81 L. Ed 2d 694 {1984), analysis
applies to FCC rulings). Were the statute am-
biguous, we would defer to the FCC under

Chevron, as its interpretation is certainly rea-
scnable. 467 U.S. at 843. Qur narrow interpre-
tation of the preemptive effect of §f 253(a) also
is consistent with the presumption that "express
preemption statutory provisions should be
given a narrow interpretation.” Air Condition-
ing & Refrigeration Inst. v. Energy Res. Con-
servation & Dev. Comm'n, 410 F.3d 492, 496
(9th Cir. 2003).

Our present interpretation of § 233(a) is
buttressed by our interpretation of the same
}**16] relevant text in 8 332(ch7)(BXi)(ID --
"prohibit or have the effect of prohibiting.” In
MeiroPCS, 10 construe 8 332(c)(7}(B)(i)(1]), we
focused on the acrual effects of the city's ordi-
nance, not on what effects the ordinance might
possibly allow. 400 F 3d at 732-34. Indeed, we
rejected the plaintiff's argument that, because
the city's zoning ordinance granted discretion to
the city to reject an application based on vague
standards such as "necessity,” the ordinance
necessarily constituted an effective prohibition.
Id ar 724, 732. Consequently, our interpreta-
tion of the "effective prohibition" clause of
332(c)(7)NBMi)(1l} differed markedly from
Auburn's interpretation of the same relevant
text in § 253(a). Compare MetroPCS, 400 F.3d
at 731-35 (analyzing, under  f8
332(cH7)B))(Il), whether the city's ordinance
and decision actually have the effect of prohib-
iting the provision of wireless services), with
Portland, 385 F.3d at 1241 ("[R]egulations that
may have the effect of prohibiting the provision
of telecommunications services are preempted
[by £ 233(a)]."); compare also MetroPCS, 400
F.3d ar 732 (rejecting the argument that "the
City's zoning ‘criteria,’ which allow for [permit]}
|**17] denials based on findings that a given
facility is 'not necessary’ for the community, are
"impossible for any non-incumbent carrier o
meet' and thus constitute an effective prohibi-
tion of wireless services"), with Auburn, 260
F.3d at 1176 (holding that the city's ordinance
is an effective prohibition undet § 253(¢a), in
large part because the "city reserves discretion
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1o grant, deny, or revoke the [telecommunica-
tions] franchises").

“When Congress uses the same text in the

same statute, we presome that it intended the

same meaning. See N. Sports. Inc. v. Knupper
{In.re Wind N' Wave), [*S79] 509 F.3d 938,
945 (9th Cir. 2007)(applying the presumption),
Boise Cascade Corp. v. EPA, 942 F.2d 1427,
1432 (9th Cir. 1991) ("We must presume that
words used more than once in the same statute
have the same meaning."); see also Smith v.
City of Jackson;, 544 U.S. 228, 233, 125 S. Ct
1536,.161 L. Ed. 2d 410 (2005) {plurality opin-
ion) ("[W]e begin with the premise that when
Congress uses thé same language in two stat-
utes having similar purposes, particularly when
one is enacted shortly after the other, it is ap-
propriate to presume- that Congress intended
tHat text to have the same meaning in both stat-
utes."); id..at 261 (O'Connor, J., concurring
[**18]:in the judgment) (stating that the pre-

- sumption should apply in the absence of

"strong evidence" to the contrary). We see
nothing suggesting that Congress intended a
different meaning of the text "prohibit or have
the effect of prohibiting” In the two statutory
provisions, enacted at the same time, in the
same statute.

Our holding today therefore harmonizes our
interpretations of ‘the identical relevant text in
BB 253(a) and 332(c)(7)(B)(i)(I]) * Under both,
a.plaintiff must establish either an outright pro-
hibition or an effective prohibition on the pro-
vision of telecommunications services; a plain-
tiff's showing that a locality could poreniially
prohibit the provision of teleecommunications
services is insufficient.

2 We make no comment on what differ-
ences, if any, exist between the two statu-
tory sections in other contexts.

~Because Sprint's suit hinges on the statutory
text that we interpreted above--"prohibit ot
have the effect of prohibiting"--we need not
decide whether Sprint's suit falls under § 253 or

A 332, As we now hold, the legal standard is
the same under either,

B. The Effective Prohibition Standard Ap-
plied to the County of San Diego's Ordinance

Having established the proper legal [**19]
standard, we turn to Sprint's facial challenge 1o
the Ordinance. "A facial challenge to a legisla-
tive Act is, of course, the most difficult chal-
lenge to mount successfully, since the chal-
lenger must establish that no set of circum-
stances exists under which the Act would be
valid." United States v. Salerno, 481 US. 739,
745, 107 8. Cr. 2093, 95 L Ed 2d 697 (1987).>

3 The Supreme Court and this court
have called into question the continuing
validity of the Salerno rule in the context
of First Amendment challenges. See, e.g.,
Wash. State Grange v. Wash. State Re-
publican Party, 128 §. Ct. 1184, 1190,
170 L Ed 2d 151 (2008); Hotel & Motel
Ass'n of Oakland v. City of Oakland, 344
F.3d 959, 971-72 (9h Cir. 2003). In
cases involving federal preemption of a
local statute, however, the rule applies
with full force. See Hotel & Motel Ass'n,
344 F.3d ar 971 ("To bring a successful
facial challenge outside the context of the
First Amendment, 'the challenger must
establish that no set of circumstances ex-
15ts under which the [statute] would be
valid.”" (alteration in original) (quoting
Salerno, 481 U.S at 745)); see also An-
derson v. Edwards, 514 US 143 155
no6, 1158 Cr 1291, 13] L. Ed 2d 178
{1995) (unanimous opinion) (applying
Salerno to a federal preemption facial
challenge [**20] to a state statute).

The Ordinance plainly is not an outright
ban on wircless facilities. We thus consider
whether the Ordinance effectively prohibits the
provision of wireless facilities. We have no dif-
ficulty concluding that it does not.
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The Ordinance imposes a layer of require-

-ments for wireless: facilities in addition to the
‘zoning requirements for other structures. On

the faée of the: Ordinance, none of the require-
ments; individually or in.combination, prohibits

" the construction ' [‘5‘580} of sufficient facilities

to provide wireless services to the County of

'San Diego.

~ Most of Sprint's arguments focus on the
discretion reserved to the zoning board. For
instanc¢e, Sprint complains that the zoning
board must consider a numhber of "malleable

-and open-ended concepts” such as community

character and aesthetics; it may deny or modify

“applications for "any other relevant impact of
~ the proposed use"; and it may impose almost

any- condition’that it deems appropriate. A cer-
tain level of discretion is involved in evaluating
any application for a zoning permit. It is cer-
tainly true that a zoning board cowuld exercise
its discretion to effectively prohibit the provi-

.sion of wireless services, but it is equally
"[**21] nue (and more likely) that a zoning

board would exercise its discretion only to bal-
ance the competing goals of an ordinance--the
provision of wireless services and other valid
public goals .such as safety and aesthetics. In
any event, Sprint cannot meet its high burden
of proving that "np set of circumstances exists
under which the [Ordinance] would be valid,”
Salerno, 48] U.S. at 745, simply because the

“zoning board exercises same discretion.

The same reasoming applies to Sprint’s
complaint that the Ordinance imposes detailed
application requirements and requires public
hearings. Although a zonmig board could con-
ceivably use these procedural requirements to
stall applications and thus effectively prohibit

. the’ provision of wireless services, the zoning

board cquélly could use these tools to evaluate
fully and promptly the merits of an application.
Sprint has pointed to no requirement thal, on its
face; demonstrates that Sprint is effectively
prohibited from providing wireless services.
For example, the Ordinance does not impose an

excessively long waiting period that would
amount to an effective prohibition. Moreover,
if a telecommunications provider believes that
the zoning board is [**22] in fact using its
procedural rules to delay unreasonably an ap-
plication, ur its discretionary authority to deny
an application unjustifiably, the Act provides
an expedited judicial review process in federal
or state court. See 47 U.S.C. 8 332(c)(7)(B)(i1)
& (v},

We are equally unpersuaded by Sprint's
challenges to the substantive requircments of
the Ordinance. Sprint has not identified a single
requirement that effectively prohibits it from
providing wireless services. On the face of the
Ordinance, requiring a certain amount of cam-
ouflage, modestset-backs, and maintenance of
the facility are reasonable and responsible con-
ditions for the construction of wireless facili-
ties, not an effective prohibition.

That is not to say, of course, that a plaintiff
could never succeed in a facial challenge. If an
ordinance required, for instance, that all facili-
tles be underground andithe plaintiff introduced
evidence that, to operate, wireless facililies
must be above ground, the ordinance would
effectively prohibit it from providing services.
Or, if an ordinance mandated that no wireless
facilities be located within one mile of a road, a
plaintiff coeuld show that, because of the num-
ber and location [**23] of roads, the rule con-
stituted an effective prohibition. We have held
previously that rules effecting a "significant
gap” in service coverage could amount to an
effective prohibition, MetroPCS, 400 F 3d at
731-35, and we have no reason to question that
holding today.

In conclusion, the Ordinance does not ef-
fectively prohibit Sprint from providing wire-
less services. Therefore, the Act does not pre-
empt the County's wireless leleccommunications
ordinance.

C. Section 1983 claim
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We, adopt the reasoning and conclusion of
thc three—gudge panel that 42 USC f 1983

3[*581] .claims cannot be.brought for violations

of 47 USC f 253, Sprint Telephony, 490 F.3d

-at 716- 18 accord Santa Fe, 380 F.3d at 1266-
67;"see also’ Kay v. City of Rancho Palos
Veides, 504 F3a’ 803, 812-15 (9th Cir. 2007)
- (holding that 87983 claims cannot be brought

for violations of 47 US.C. 8 332).

AFFIRMED with respect to the £ 1983
ciazm otherwise REVERSED. Costs on appeal
awarded 4o Defendants - Appelless/Cross-

) Appgllants
_ CONCURBY: GOULD

" CONCUR

; G@ULD, Circuit Judge, concurring:

I concur in full in Judge Graber's majority
opinion, holding that Section 253(a) preempts
any state or local law that actually or effec-
tively prohibits provision of telecommunication
[**24] services. | write separately to add my
view that normally local governments will have
the ability to enforce reasonable zoning ordi-
nances that might affect where and how a cellu-
lar tower is located, but that will not effectively
prohibit cellular telephone service. Zoning or-
dinances, in my view, will be preempted only if
they would sabstantially interfere with the abil-
ity of the carrier to provide such services. Cases
of a preempted zoning ordinance will doubtless
be few and far between, and the record in this
case shows that telecommunication services
here were not effectively barred by the zoning
ordinance.
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" OPINION

[*719] WARDLAW, Circuit Judge:

The City of Palos Verdes Estates (“City"} appeals
the grant of summary judgment in favor of Sprint PCS
Assets, L.L.C. ("Sprint™). We must decide whether the
district court erred in concluding that the City violated
the Telecommunications Act of 1996 ("TCA"), Pub. L.
No. 104-104, 110 Stat. 56 (codified as amended in vari-
ous sections of U.S.C titles 15, 18, and 47), when it de-
nied Sprint permission to construct two wireless tele-
communications  facilities in  the City's public
rights-of-way. Specifically, [**2] we must decide (1)
whether the City's denial is supported by substantial evi-
dence, as required by 47 US.C. § 332(cK7)BKiii), and
(2) whether the City's denial constitutes a prohibition on
the provision of wireless service n violation of 47 U.5.C
8§ 253(a) and 332(c)(7)B)i)(i]). Because the City's
denial is supported by substantial evidence, and because
disputed issues of material fact preclude a finding that
the decision amounted to a prohibition on the provision
of wireless service, we reverse and remand.

1. FACTUAL AND PROCEDURAL BACKGROUND

The City is a planned community, about a quarter of
which consists of public rights-of-way that were de-
signed not only to serve the City's transportation needs,
but also 1o contribute 10 its aesthetic appeal. In 2002 and
2003, Sprint applied for permuits to construct wireless
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telecommunications facilities ("WCFE") in the City's pub-
lic rights-of-way. The City granted eight permit applica-
tions but denied two others, which are at issue in this
-appeal. One of the proposed WCFs would be constructed
on Viad Azalea, a narrow residential street, and the other
would be constructed [*720] on Via Valmonte, one of
the four main entrances to thie City. Sprint acknowledged
[**3] that it already served four thousand customers in
the City: with its existing network but stated that the pro-
posed WCFs were nonetheless needed to replaee its ex-
isting infrastructure.

A City ordinance ("Ordinance") provides that WCF
permit applications may be denied for "adverse aesthetic
impacts arising from the prdposed time, place, and man-
ner of use of the public property." Palos Verdes Estates,
Cal,, Ordinances ch. 18,55.040(B)(1). Under the Ordi-
nance, the City's Publie Works Director (“Director"} de-
nied Sprint's WCF permit applications, concluding that
the proposed WCFs were not in keeping with the City's
aesthetics. The City Plarming Cormmission affirmed the
‘Director's decision in a unanimous vote.

Sprint appealed to the City Council ("Council),
which received into evidence a written staff report that
detailed the potential aesthetic impact of the proposed
WCFs and summarized the results of a "drive tes”
which confirmed that cellular service from Sprint was
already available in relevant locations in the City. The
Council alse heard public comments and a presentation
from Sprint's represcntatives. The Council issued a reso-
lution -affirmihg the denial of Sprint's permit applica-
tions. [**4] it concluded that a WCF on Via Azalea
would disrupt the residential ambiance of the neighbor-
hood and that 2 WCF on Via Valmonte would detract
from the natural beauty that was valued at that main en-
trance to the City.

Denied permits by the Director, the Commission,
and the Council, Sprint took us case to federal court,
seeking a declaration that the City's decision violated
" various provisions of the TCA The district count con-
cluded that the City's decision was not supparted by sub-
stantial evidence, and thus violated 47 US.C. §
332(c)7 ) B)(iii). This determination was premised on a
legal conclusion that California law prohibits the City
frombasing its decision 6n aesthetic considerations. The

_district court also concluded that the City violated 47
US.C. §§ 253 and 332(cX7HBII)(H} by unlawfully pro-
hibiting the provision of telecommunications service,
finding -that the.City had prevented Sprint from ciosing a
Significant gap in‘its coverage. The City timely appeals

IL JURISDICTION AND STANDARD OF REVIEW

The district court exercised jurisdiction pursuant 1o
28 US.C. § 133]. We have jurisdiction pursuant to 28

US.C §1291."We review summary judgment de novo."
Nelson v. Cuy of Daws, 571 F3d 924, 927 (%th Cir.
2008) [**5] (citaton omitted). Summary judgment is
appropriate only if the pleadings, the discovery, disclo-
sure materials on file, and affidavits show that there is no
genuine dispute as to any material fact and that the mov-
ing party 15 entitled to judgment as a matter of law. Fed
R. Civ. P. 36{c}. All justifiable factual inferences must be
drawn in the City's favor, and we must reverse the grant
of summary judgmenr if any rational trier of fact could
resolve a malterial factual issue 1n the City's favor. See
Nelson, 571 F3d at 927.

i, DISCUSSION

The tension between technological advancement and
community aesthetics is nothing new. In an 1889 book
that would become a classic in city planning literature,
Vienna's Camillo Sitte lamented:

{T)here still remains the question as to
whether it is really necessary to purchase
these [technplogical] advantages at the
tremendous price of abandoning all artis-
tic beauty in the layout of cities. [*721]
The mnate conflict between the piclur-
esque and the practical cannot be elimi-
nated merely by talking about 1z; it will
always be present as something intrinsic
10 the very nature of things.

Camillo Sitte, City Planning According to Artistic Prin-
ciples 110 {(Rudolph Wittkower [**6] ed.., Random
House 1965) (1889).

The TCA attempts to reconcile ths "mnate conflict *
On the one hand, the statute is intended to “encourage
the rapid deployment of new telecommunications tech-
nologies " Pub. L. No. 104-104, 110 Stat. 56. On the
other hand. it secks "to preserve the authority of State
and local governments over zoning and land use mat-
ters.” T-Mobile USA, Inc v. Ciry of Anacortes, 572 F.3d
@87, 992 (th Crr. 2009) (oitation omitted). The TCA
seeks a balance by placing certain limitations on locali-
ties' control over the construction and modification of
WOCFs See 47 USC. §§ 253(a), 332(c)(7)(B). This ap-
peal involves a challenge o the district court’s conclu-
sion that the City exceeded those limitations

A, Section 332(c){7)(B)iii)

One of the iimiations that the TCA places upon lo-
cal governments 15 that "[a]ny decision . . lo deny a
refjuest to place, construct, or modify personal wireless
service facilities shall be in writing and supporied by
substantial evidence contained n a wntten record " 47
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US:C. § 332(c)(7)BM)iii). As we have explained, "The
upshot is simple: this ‘Court may not overturn the [City's]

« decision’on 'substantial evidence' grounds if that decision

[**7]. is authorized by applicable local regulations and
supponed ‘by a reasonable amount of evidence.”

"MetroPCS, Inc. v. City & County of S.F., 400 F.3d 715,
‘725 (9th Cir. 2005). ““Thus, we must determine (1)

whethier the City's decision was authorized by local law

‘and, if it was, (2) whether it was supported by a reasona-

ble amount of evidence. Both reqnirements are satisfied
here.

T The district court did not have the benefit of
our decision in:MetroPCS when it issued its order
granting' Sprint summary judgment on its claims
under'd7 U.S.C. §§ 253 and 332(c)(7)(B)uii}. In-
.deed, there has been considerabie development in
. this area of the law since the district court re-
solved Sprint's motion. See, e.g., Sprint Telepho-
ny PCS,"L.P. v. County of San Diego, 543 F.3d
371 (%th Cir. 2008); City of Anacortes, 572 F.3d
-at 987.

1. f‘he Cfty‘s decision was authorized by local law.

"[W}e must take applicable state and local regula-
tions,_as we- find them and evaluate the City decision's
evtdentlary support (or lack thereof) relative to those
regulations.” MewroPCS, 400 F3d at 724. As noted
above,; the Ordinance authorizes the denial of WCF per-
mit applications on aesthetic grounds. Also relevant for

our ‘purposes [**8] is the California Public Utilities

Code ("PUC"), which provides telecommunications

_ companies with a right to construct WCFs "in such

manner ahd at such points as not 10 incommode the pub-
lic use of the road or highway," Cal. Pub. Util. Code §
7901, and states that "municipalities shall have the right
to exercise réasonable: contro} as to the time. place, and
manner in which’ roads, h:ghv«ays and waterways are

“"accassed Id. § 7907 1. The distrier cquet erred in con-
\zckuding that the-City's consideration of aesthetics was
“invalid under the PUC. * The California Constitution
« [#722] ,gives the City the authority to regulate local

aesthetics, and neither PUC § 7901 ner PUC § 7901.]

: : divests it of that authority.

2 During the pendency of this appeal, pursuant
to Cal. R. Ct. 8.548(a), we requested that the Cal-
ifornia Supreme Court decide whether PUC §§
7901 and 7901/ permit public entities to regulate
the placement of telephone equipment in public
rights-of-way on aesthetic grounds. The Califor-
"nia Supreme Court denied our request, conclud-
_ing that a decision on that issue may not be de-
terminative in these federal proceedings. Ac-
cordingly, the task now before us is 10 predici

how the California Supreme Court [**9] would
resolve the issue. See Giles v. Gen. Mulors Ac-
ceprance Carp., 494 F.3d 865, 872 (%th Cur.
2007). We may look to the state’s intermediate
appellate courts for guidance. /d. While the ques-
tion of whether California’s municipalities have
the power 1o consider aesthetics in deciding
whether to grant WCF permit applications has
been addressed by us and the California Courts of
Appeals, it has not been resolved in a published
opinion on which we may rely. See Sprimt PCS
Assets, LL.C. v. Ciry of La Canada Flintridge,
182 Fed. Appx. 688, 690-91 (9th Cur. 2000) (city
may not consider aesthetics); Sprimt Telephony
PCS v County of San Diego, 140 Cal. App. 4th
748, 44 Cal. Rptr. 3d 754, 764-66 (Cal. C1. App.
2006) (city may consider aesthetics) superseded
by 49 Cal. Rprr. 3d 653, [43 P3d 654 (Cal.
2006). see alse 9h Cir. R. 36-3 (unpublished
dispositions are not precedent); Cal. R. C1.8.4115
(no citation or reliance on unpublished opinions).

1. California's Constitution

The California Constitution authorizes local gov-
ernments to "make and enforce within [their] lmits all
local, police, sanitary, and other ordinances and regula-
tions not in conflict with general laws." Cal. Const. ar1.
X!, § 7. California's Supreme Court has explained
{**10] that a " 'city's police power under this provision
can be applied only within its own territory and is subject
to displacement by general state law bul otherwise is 45
broad as the police power exercisable by the Legislature
itself.™ Fisher v. City of Berkeley, 37 Cal. 3d 644, 209
Cal. Rptr 682, 693 P.2d 261, 271 (Cal. 1984) (quoting
Birkenfeld v. City of Berkeley, 17 Cal. 3d 129, 130 Cul.
Rptr, 465, 5350 P.2d 1001, 1009 (Cal. 1976)), see also
Conn. Indem. Co. v Super. Ct. of San Joagquin County,
23 Cal. 4th 807, 98 Cal. Rptr. 2d 221, 3 P.3d 868, 872
{Cal, 2000) (state constitution provides city with "gen-
eral authority to exercise broad police powers™). There is
no question that the City's authority to regulate aesthetics
is contained within this broad constitutional grant of
power. See Landgate, Inc. v. Cal. Coastal Comm'n, 17
Cal. 4th 1006, 73 Cal. Rptr. 2d 841, 953 P2d 1188,
F198 (Cal. 1998} (aesthetic preservation is "unquestion-
ably [a] legitimate government purpose[ ["); Ehrlich v.
Cuy of Culver Ciy, 12 Cal. 4th 854, 50 Cal. Rptr. 2d
242, 911 P.2d 429, 450 (Cal. 1996} ("[A]esthetic condi-
tions have long been held to be valid exercises of the
city's traditional police power.”)

Thus, the threshold issue is not, as Sprint argues and
the district court apparently beheved, whether the PUC
authorizes the City to consider aestheties in deciding
whether to grant a WCF  [**11] permit apphcation, but
is instead whether the PUC divests the City of its consti-
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tutional power to do 50, * Therefore, the question [*723]
actually before us is whether the City's consideration of
. aésthetics is "in conflict with general faws." Cal. Const
Cart. XIL § 7. A conflict exists if the local legislation du-

plicates, contradicts, or enters an area fully occupied by .

". . legislative implication." Action Apariment Ass'n, Inc.

v. City of Samta Monica, 41 Cal. 4th 1232, 63 Cal. Rprr.
Jd 398, 163 P.3d 89, Y6 (Cal. 2007) (citation and quota-
tion omitted). "Local legislation is contradictory to gen-
eral law when it is inimical thereto.” Jd. (citation and
quotation omitted). Absent a specific legislative indica-
tion to the contrary, we presume that there is no conflict
where the local government regulates an area over which
it has tradi:tiona!iy‘ exercised control. See id. Sprint has
the, burden of demonstrating that a conflict exists. See id.
We.conclude that neither PUC § 7901 nor PUC § 7901 .f

~conflicts with the City's default power ta deny a WCF
.permit application for aesthetic reasans.

3" Sprint urges us to approach the question dif-
ferently;-relying on language from Western Union
Tel. Co..v. Hopking, 160 Cal. 106, 1]6 P. 557
{Cal. 1911), that

[ilt [**12] is universally rec-
ognized that the state in its sover-
eigh capacity has the original right
to control all public streets and
highways, end that except in so far
as that control is relinquished to
municipalities by the state, either
by.-provision of the state constitu-
tion or by legislative act not in-
consistent with the Constitution, it
remains with the state legislature.

Id. at 562, The defect in Sprint's argument is that
it contemplates a relinquishment of state sover-
eignty through statute only, thus wrning a blind
eye to the constitutional grant of power contained
in Cal. Const. art. XI, § 7. Our observation that
the City possesses constitutionally based police
powers: aver aesthetics is entirely consistent with
the Hopkins court’s recognition that the utidity
companies' right to construct telegraph facilities
remained subject to "the lawful exercise by the
«city ofrsuch rights in regard to such use as it has
- under the police power." Hopkins. 116 P. a1 563,
. see also id: at 562 (city retains power to do "such
things in regard to the streets and the use thereof
as‘were justified in the legitimate exercise of the
police power™); see also Pac. Tel. & Tel. Co. v.
City & County of S.F.. 51 Cal. 2d 766, 336 P24
514, 519 {Cal. /959) [**13] (telephone fran-

chise is a matter of state concern but city still
controls the particular location and manner in
which public utility facilities are constructed in
the streets). The Hopkins court refrained from ar-
ticulating the scope of the city's police powers
because, unlike in this appeal, that was "a ques-
tion in ho way involved in [the} case." Hopkins,
1o P, at 562-63.

it. PUC § 7901

The City's consideration of aesthetics in denying
Sprint's WCF permit applications comports with PUC §
7901, which provides telecommunications companies
with a right 1o construct WCFs "in such manner and at
such pomis as not to incommode the public use of the
road or highway." Cal. Pub. Ul Code § 7901, To "in-
commode” the public use is to "subject {it] to inconven-
ience or discomfort; to trouble, annoy, molest, embar-
rass, inconvenience” or "[t]o affect with inconvenience,
to hinder, impede, obstruct (an action, etc.}.” 7 The Ox-
ford English Dictionary 806 (2d ed. 1989); see also
Webster's New Collegiale Dictionary 610 (Sth ed. 1983)
{"To give inconvenience or distress to."). The experience
of traveling along a picturesque street is different from
the experience of traveling through the shadows of a
{**14] WCF, and we see nothing exceptional in the
City's determination that the former is less discomfort-
ing, less troubling, less annoying, and less distressing
than the latter. After all, travel is often as much about the
journey as it is about the destination.

The absence of a conflict between the City's consid-
eration of aesthetics and PUC § 7907 becomes even
more apparent when one recognizes that the "public use”
of the rights-of-way is not limited to travel. It is a widely
accepted principle of urban planning that streets may be
employed to serve imporiant social, expressive, and aes-
thetic functions. See Ray Gindroz, City Life and New
Urbanism, 29 Fordham Urb. L.J. 1419, 1428 (2002} ("A
primary task of all urban architecture and landscape de-
sign is the physical definition of streets and public spaces
as places of shared use."); Kevin Lynch, The Image of
the City 4 {1960) ("A vivid and integrated physicai set-
ting, capable of producing a sharp image, plays a social
role as well. It can furnish the raw matenal for the sym-
bels and coliective memories of group communica-
nion."); Camillo Sitte, City Planning According to Artis-
tic Principles 111-12 (Rudolph Wittkower ed., Random
Heouse 1963} [**15] (1889} ("One must keep in mind
that ety planning in particular must allow full and com-
plete participation to art, because it is this type of artistic
endeavor, above [*724] all, that affects formatively
every day and every hour of the great mass of the popu-
lation ..."). As Congress and the Cahfornia Legisiature
have recognized, the "public use” of the roads might also
encompass recreational functions. See, e.g . Cal. Pub,
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Uiil. Code § 320 (burying of power lines along scenic
highways); 23 US.C. § /3/{a) (regulation of billboards
. recreational
and to preserve natural beau-
ty"),

These arban planning ‘principles are applied in the
City, where the public rights-of-way are the visual fabric

“from which neighborboods-are maie. For example, the

City's staff report explains that Via Valmonte, which is
adorned with an historic stone wall and borders a park, is
cherlshed for ns rural character, and valued for its natu’
ral, unspmled appearance rich with natlve vegetation ”
Meanwhile, Via Azalea is described as “an attractive
streetscape” that creates a residential ambiance. That the
"public use” of these rights-of-way encompasses |**16]
more than just transit is perhaps most apparent from res-
idents” lettets 1o the Director, which explained that they

"moved to Palos Verdes for its [a]esthetics™ and that they
"count on this city to protect [its] unique beauty with the
abundance of trees,. the absence of sidewalks, even the
lack.of street lighting."

Thus, there is no conflict between the City's consid-
eration of aesthetics in deciding 1o deny a WCF permit
application and PUC § 790/'s statement that telecommu-
nications companies may censtruct WCFs that do not
incommode the public use of the rights-of-way,

in. PUC § 7901 .1

Nor does the City's cousideration of aestheties con-
flict with' PUC § 790).1's statement that "municipalities

- shall-have the right to exercise reasonable control as to
‘the time, place, and manner in which roads, highways,

and waterways are’ accessed.” Cal. Pub. Ulil. Code §
7941 .1. That provision was added to the PUC in 1995 1o
“bolster the cities' abilities with regard to construction
management and to send a message to telephone corpo-
rations that cities have authority to manage their con-
struction, without jeopardizing the telephone corpora-
tions' statewide franchise.” §. Camm. on Energy, Utili-

- ties, and"Commerce, [**17] Analysis of S.B. 621, Reg.

Sess., at 5728 (Cal. 1995); see also id. {("[I]ntent of this
bill is to prdwde the cities with some control over their

streets."). * If the preexisting language of PUC § 790/

did not divest cities of the authority to consider aesthetics

‘in denying: WCF construction permits, then, a fortiori,

neither does the langauge of PUC § 7907.1, which only
"bolsters” cities' control.

4 We cite the legislative history only to put the
statute in its historical context; we do not rely
upon it to:discern the:statute's meaning

Aesthetic regulations are "time, place, and manner”
regulations, * and the California [*725] Legslature's
use of the phrase "are accessed" in PUC § 790/.1 does

not change that conclusion in this coniext. Sprint argues
that the "time, place and manner" in which the
rights-of-way "are accessed” can refer only to when,
where, and how telecommunications service providers
gain entry to the public rights-of-way. We do not disa-
gree. However, a company can "access” a cily's
rights-of-way in both sesthetically benign and aestheti-
cally offensive ways. It is certainly within a city's author-
ity to permit the former and not the latter. ¢

5 In the First Amendment context, [**1B]
California courts have recognized that govern-
ments' aesthetic-based regulations fall within the
rubric of "time, place, and manner” regulations.
See, eg., Showing Angnals Respect & Kindness
v. City of W, Hollvwood, 166 Cal. App. 4th 815,
83 Cal. Rptr 3d 134, 14] (Ct. App. 2008) (ordi-
nance with declared purpose of improving city
aesthetics was valid time, place, and manner reg-
ulatien); Union of Needletrades, AFL-CIO v. Su-
per. Ci. of LA, County, 56 Cal, App. 4th 996, 65
Cad. Rptr. 2d 838, 850-51 (Cr. App. 1997) (re-
guirement that leaflets compert with mall’s gen-
eral aesthetics constituted valid time, place, and
manner regulation). We see no principled basis
on which to distinguish aesthetic "time, place,
and mnnner” regulations in the First Amendment
context from aesthetic "time, place, and manner”
regulations in the context of PUC § 7901 ].

6 Qur concfusion that the language of PUC §
7901.1 does not conflict with the City's consider-
ation of aesthetics in denying WCF permit apph-
cations is supported by the California Legisla-
ture's use of materially identical language in the
California Coastal Act, which provides that:

The public access policies of
this article shall be implemented in
a manncr that takes into account
the need to  [**19] regulate the
tinre, place, and manner of public
access depending on the facts and
circumstances in each case in-
cluding, but not limited to .
[t]he need to provide for the man-
agement of access areas so as to
protect . . the aesthetic values of
the area by providing for the col-
lecaon of litter.

Cal. Pub. Res. Code § 30214{a)4). If Sprint's
narrow nterpretation of PUC § 7901.) were cor-
rect, it would follow that, in the California
Coastal Act, the Legislature explicitly stated that
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the need to regulate the time, place, and manner
of access depends on the need to protect aesthetic
values, but-that, in- PUC § 7907/, the Legislature
meant 10 say that control over the time, place, and
manner of access excluded control over aesthet-
ics. We see: no rcason to ascribe this inconsisten-
cy to the California Legislature, however.

Our interpretation of California law is consistent
with the outcomie in City of Anacories, in which we re-
Jected ag 332(c)(7)(5‘)(¢u) challenge to a city's denial of
a WCF permit-application that was based on many of the
same aesthetic” considerations at issue here. City of Ana-
cortes, 572 E jd at 994-95, There, the curv determined
that the proposed WCF would have "a commercial

: [**2.0] appearance and would detract from the residential

character -and appearance of the surrounding neighbor-
hood™; that it "would not be compatible with the charac-
ter and dppearance of the existing development"; and that
it would "negatwely impact the views" of residents /d.
at 9{39 60. We noted that the city ordinance governing
permit applications required the city to consider such
factors as the height of the tnwer aod its proximity to
residential structures, the nature of uses of nearby prop-
erties, the surrounding topography, and the surrounding
tree coverage amd foliage. /d. ar 994. We stated that
“[w]e, and other courts, have held that these are legiti-
mate concérns for'a locality." Id. (citing T-Mobile Cent.,
LLC v. United Gov't of Wyandone Connry, Kan. City,
546 F3d 1299, 1312 ({Oth Cir. 2008); Cellular Tel. Co.
v. Town ‘of Oyster Bay, 166 F.3d 490, 494 (2d Cir.
1999)). What was implicit w our decision in City of An-
acortes we make explicit now: California law does not
prohibit local governments from taking inte account
aesthetic considerations in deciding whether to permit
the development of WCFs within their jurisdictions.

Sprint warns that this conclusion will allow munici-
palities {**21] 1o run roughshod over WCF permit ap-
plications simply by invoking aesthetic concerns How-
ever, our decision in no way relieves municipalities of
the constraints imposed upon them by the TCA. A city
that invokes aesthetics as a basis for a WCF permit deni-
al is required to produce substantial evidence to support
its decision, and, even if it makes that showing, its deci-
sion is pevertheless invalid if it operates as a prohibition
on the provision of wireless service in violation of 47
US.C. § 332(cH7XBY)i)IH). Nor does our [*726} de-
cision constitute'a judgment on the merits of the City’s
decision in this case. Our function is not to determmne
whether.the City’s denial of Sprint's permit apphcations
was’a proper weighing of all the benefits (e.g., economic
opportunities, improved service, public safety) and costs
(e:g., the ability of residents to enjoy their community) of
the-proposal, but is instead to determine whether the City
violated any provision of the TCA in so doing.

2. The City's decision was supported by such rele-
vant evidence that a reasonable mind might accept as
adequate.

"[Wlhite the term 'substantial evidence' is not statu-
torily defined in the Act, the legislative history of
[**22] the TCA explicitly states, and courts have ac-
cordingly held, that this language is meant to trigger 'the
traditional standard used for judicial review of agency
decisions.” MetroPCS., 400 F3d ar 723 (quoting H.R.
Conf. Rep. No 104-458, at 208 (1996)). A municipality's
decisiod that s valid under local law will be upheld un-
der the TCA's "substantial evidence” requirement where
it is supported by "'such relevant evidence as a reasona-
ble mind might accept as adequate to support a conclu-
sion.™ Id. ar 725 (quoting Town of Oyster Bay, 166 F 3d
at 494)

The City's finding that the proposed WCFs would
adversely affect its aesthetic makeup easily satisfies this
standard. The Council reviewed propagation maps and
mock-ups af the proposed WCFs and a :report that de-
tailed the aesthetic values at stake. 11 had the benefit of
public comments and an oral presentation from Sprint's
personnel. From the entirety of the evidence, one could
reasonably determine, as the City did, that the Via Azal-
ea WCF would detract from the residential character of
the neighbothood and that the Via Vaimonte WCF wouid
not be in keeping with the appearance of that main ¢n-
trance to the City. Consequently, we find that [**23]
the City's decision was supported by substantial evi-
dence, and we reverse the district court,

B. Section 332(c (7 BNi)(H)

The TCA provides that a locality's denial of a WCF
permit application "shall not prohibit or have the effect
of prohbiting the provision of personal wireless ser-
vices " 47 US.C. § 332(cH7)B)1)(il). "[A] locality can
run afoul of the TCA's 'effeciive prohibition’ claude if it
prevents a wureless provider from closing a 'sigmficant
gap' in service coverage." MerroPCS, 400 F3d at 731.°
The ‘Teffective prohibition” inguiry “involves a
two-pronged analysis requiring (1) the showing of a 'sig-
nificant gap' in service coverage and (2) some inquiry
mto the feasibility of alternative facilities or site loca-
tions." * fd ar 73/. Because we conclude that Sprint has
uo! shown the existence of a significant gap as a matter
of law, we do not reach the second elentern of the analy-
S5i8.

7 We focus on the “effective prohibition”
clause because the City has not adopted a "gen-
eral ban" on wireless services. See MerroPCS,
400 F 3d ar 731. To the contrary, the City's ordi-
nance contemplaies the construction of WCFs,
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and the City has repeatedly granted permits for
WCF construction  [**24] in the past.
8  We have adopted the "multiple provider
rule,” which focuses the “significant gap" inquiry
on the issue of whether a particular provider is
prevented from filling a significant gap in its own
service coverage; the -availability of wireless ser-
vice from other providers in the area is irrelevant
" for. purposes of this analysis. MerroPCS. 400
F3dat 733,

The district court's legai conelusion that Sprint es-
tablished the existence [*727] of a "significamt gap”
rests on two purportedly undisputed facts: (1) "[w]ithout
either facility, {Sprint's] network will contain significant
gaps in coverage” and (2) existing wireless coverage in

- the ‘City ‘was "based on obsolete facilities needing re-
_ placement.” These factual findings were insufficient to
.. support summary. judgment because they were disputed

in the record below.

1. Significance of the Gap

“[S]ignificant gap' determinations are extremely
fact-specific inquiries that defy any bright-line lcgal
rule." Id. ar 733. Yet Sprint and the district court take a
bare-bones appreach to this inquiry. The district caurt
simply declared, as a matter of fact and fiat, that there
was "a significant gap" in Sprint's coverage in the City.
Sprint defends this [**25] factual finding on appeal,
arguing that its presentation of radio frequency propaga-
tion maps was sufficient to establish a "significant gap"
in coverage. We disagree. Sprint's documentation stated
that the proposed WCFs would provide "goed coverage”
for .2 to .4 miles in various directions. However, it te-
mains far from clear whether these estimates were rela-
tive to the coverage available from existing WCFs or to
the coverage that would be available if there were no
WCFs at all (i.e., if the existing WCFs were removed). In
any event, that there was a “gap™ in coverage is certainly
not sufficient to establish that there was a “significant
gap" in coverage. See id. at 731 n/0 (*{Tihe relevant
service gap must be truly 'significant . . . ' "); id. at 733

{"The TCA does not guaraniee wireless service providers

coverage feee of small 'dead spots ... ' ™).

The district court found that there was a "gap” in
Sprint's coverage but failed to analyze its legal signifi-

-cance: Districe courts have considered 2 wide range of

ébntﬁ;t—sp‘eciﬁc factors in assessing the significance of
alleged paps. See, e.g.. Cellular Tel. Co. v. Zoning Bd. of

. "Adjustment of the Borough of Ho-Ho-Kus, 197 F.3d 64,
e 70 nZ (3d Cir, 1999) [**26] (whether gap affected sig-

nificant: commuter highway or railway); Power-
teliAtlania, Inc. v. City of Clarkston, No. 1:05-CV-3068,
2007 U8, Dist. LEXIS 56638, 2007 WL 2258720, at *6
(ND. Ga. Aug. 3, 2007) (assessing the "nature and char-

acter of thal area or the number of potential users in that
area who may be affected by the alleged lack of ser-
vice"); Voice Stream PCS i, LLC v. City of Hillsboro,
30/ F. Supp. 2d 1251, 1261 (D. Or. 2004} {whether fa-
cilities were needed to improve weak signals or to fili a
complete void in coverage), Nextel Partners, Inc. v.
Town of Amherst, 251 F. Supp. 24 1187, 1196 (WDNY.
2003) (gap covers well traveled roads on which custom-
ers lack roaming capabilities); Am. Ceilular Network
Co., LLC v. Upper Dublin Twp., 203 F. Supp. 24 383,
390-91 (ED. Pa 2002) (considering "drive tesis");
Sprint Spectrum, L.P.v. Town of Ogunquiz, 175 F. Supp.
2d 77, 90 (D. Me. 2001} (whether gap affects cotrner-
cial district); APT Minneapolis, Inc. v. Stillwater Twp.,
No. 00-2500, 2001 US. Dist. LEXIS 24610, 2001 WL
1640069, at *2-3 (D. Minn. June 22, 2001 ) (whether gap
poses public safety risk). Here, the district court said
nothing about the gap from which it could have deter-
mined its relative significance (i.e., whether preventing
[**27] its closure was tantamount to a prohibition on
telecommunications service), nor did Sprint's counsel
offer any support for a conclusion that the gap was sig-
nificant. *

9 During oral argument, Sprint's counsel was
unable to explain satisfactorily on what basis the
district court found that the gap was significant.
He acknowledged that there was a dispute as 1o
the significance of the gap in Sprint's coverage
within the City, and he even conceded that he had
seen nothing in the record that led him to believe
that the matter was uncontested.

[*728] 2. Gbsolescence of Existing WCF Network

We need not decide whether the TCA's ap-
ti-prohibition language even covers situations, like that
presented here, in which a telecommunications service
provider sceks to replace existing WCFs, as contrasied
with the more typical situation in which the provider
seeks to construct new WCFs. It is sufficient to note that
the record does not establish the obsolescence of the old
facilities as a matter of uncontested fact. Sprint's repre-
sentatives not only failed to explain why the existing
facilities were no longer usable, but they actually under-
mined that position by pointing out that those facilities
were currently  [**28] serving some four thousand resi-
dents and acknowledging at the public hearing that
Sprint service was generally available in the City. Resi-
dents’ comments at the public hearing and the drive test
resulls contained in the staff report submitted o the
Council further illustrate that Sprint's existing network
was, al the very least, functional. Consequently, we re-
verse the grant of sumniary judgment in Sprint's favor on
its § 332{cH7)B)i){I1) "effective prohibition” claim.
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e Section 253

k The dlstrtct court also concluded that the Cnys ar-
dmance Was preempled by the Supremacy Clause, inso-
““far as it conflicts with section 253(a) of the Telecom
' Act.". However, -due 1o’ mtervemng changes in the law,
- this Supremacy Clause claim is no longer viable. See
e Spnm Telephony PCS. LiP.v. County of San Diego, 543

Fd! 5?i 578 (9ik- Cir. 2008) (en banc) (averruling City
of . Aubum Y. Qwest Corp., 260 F3d 1160 (9th Cir.
- 2001j; and: ho!dmg that-*a plaintiff suing a municipality
_ under section 253{a) must show actual or effective pro-
‘ hlbmon rather than the mere possibility of prohibition”
(cstatlon omltted}), ‘see a!.ao City of Anacortes, 572 F3d
©at' 993, Moreover; we need not decide whether § 253
contemplates {**29) "as applied” challenges. Insofar as

Sprint seeks to advance an “as applied” challenge under
§ 253, we conclude, for the reasons set forth above, that
Sprint has not demonstrated a prohibition on the provi-
sion of wireless service as a matter of law. See Sprint
Telephony, 543 FJ3d ar 379 ("We need not decide
whether Sprint's suit falls under § 253 or § 332. As we
now hold, the legal standard is the same under either,").

IV, CONCLUSION

Because the City's decision to deny Sprint's applica-
tion for a permit to construct two new WCFs was sup-
ported by substantial evidence and because disputed is-
sues of material fact preclude a finding that the decision
constituted a prohibition on the provision of wireless
service, we REVERSE and REMAND.
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The California Environmental Quality Act

Title 14, California Code of Regulations
Chapter 3. Guidelines for Implementation of the
California Environmental Quality Act

Article 19. Categorical Exemptions

Sections 15300 te 15333
15300. Categorical Exemptions

Section.21084.of the Public'Resources Code requires these Guidelines to include a list of classes of
projécts ' which have been determined not to have a significant effect on the environment and which shall,
‘lherefoi"e, be'exempt from the provisions of CEQA.

‘1n<response to that mandate, the Secretary for Resources has found that the following ciasses of projects
. hsted in this amcie ‘do not have a significant effect on the environment, and they are declared to be
categoncallv exempt from the requirement for the preparation of environmental documents.

) Note Authorny cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
‘Resources Code.

15300.1. Relation to Ministerial Projects

- Section 21080 of the Public Resources Code exempts from the application of CEQA those projects over
which: pubhc agencies exercise only ministerial authority. Since ministerial projects are already exempt,
<categorical exemptions should be applied only where a project is not ministerial under a public agency's
statutes and.ordinances. The inclusion of activities which may be ministerial within the classes and
examples contained in this article shall not be construed as a finding by the Secretary for Resources that

+ such an.activity is discretionary.

Note:, Authority cited: Section 21083, Public Resources Code; Reference: Section 2 1084, Public
"Résources Code..

1'_:5300.2:. Exceptions

- {a) Location. Classes 3. 4, 5, 6, and | are qualified by consideration of where the project is to be located
. .-- a,projeét that is ordinarily insignificant n its impact on the environment may in a particularly sensitive
en‘viron‘ment be significant. Therefore, these classes are considered to apply all instances, except where
the project riay impact on-an environmental resource of hazardous or critical concern where designated,

' prec1sely miapped, and ofﬁmally adopted pursuant to law by federal, state, or local agencies,

(b) Cumulative Impact. Al exemiptions for these classes are inapplicable when the cumulative impact of
Esuccesswe projects of the same type in the same place, over time is significant.

i pnp:l?ceres.ca.gowceqa,'guldelnnes}artis.hlml Page 1 of 18
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(¢) Significam Effect. A categoricat exemption shall not be used for an aclivity where there 15 2
reasonable possibility that the activity will have a significant effect on the environment due to unusual
circumstances:

(d) Scenic Highways, A categorical exemption shail not be used for a project which may resalt in
 damage to scenic resources, including but not limited to, trees, histonic buildings, rock outcroppings, or

s‘im,iia:: résources, within a highway officially designated as a state scenic lnghway. This does not apply

torimprovements: which are required as mitigation by an adopted negative declaration or centified EIR.

() Hazardous Waste Sites. ‘A categorical exemption shall not be used for a project located on a sie
which is included on any list compHed pursuant to Section 65962.5 of the Government Code

- g

;;'"'. (f) Historical Resources. A categorical exemption shall nol be used for a project which may cause a
" substantial adverse change in the significande of a historical resource.

.Note: Aulhurlly cited: Section 21083, Public Resources Code; References. Sections 21084 and 210841,
Publu. RL.‘)OUI‘LES Code; Wildlife Afive v. Chickering (1977) 18 Cal 3d 190; League for Protection of
e Oakfand'r A:chuectw al and Historic Resources v Cuy of Oakland (1997) 52 Cal.App.4th 896; Cuizens
T for Responsible Development in West Hollywood v. City of West Hotlywood (1995) 39 Cal App.4th 925,
City of Pasadena v. State of California (1993) 14 Cal App.dth 810; Association Jor the Protection etc.
Values v. City of Ukiah (1991) 2 Cal. App.4th 720; and Baird v. County of Contra Canvia (1995) 32
Cal. App.4th 1464

* Discussion: n McQueen v Mid-Peninsula Regional Open Space (1988) 202 Cal. App 3d 1136, the
_court reitérated that categorical exemptions are construed strictly. shall not be unreasonably expanded

4 beyond their terms, and may.not be used where there is substantial evidence that there are unusual

L c1rcumsun<,cs {(including future activities) resulting in {or which might reasonably result in) significant

B } ¥ impacts which threaten the environment.

. Public Resaurces Code Section 21084 provides several additional exceptions 1o the use of categorical
exemptions. Pursuant to that statute. none of the following may qualify as a categorical exemption: (1) a
project which may result in damage to:scenic resources, including bul not limited to, trees, historic
buildings, rock outcroppings, or similar resources within a scenic highway (this does not apply to
improvements which are required as mitigation for a project for which a negative declaration or EIR has
previously been adépted or certified; (2) a project located on a site included on any list compiled
pursuant1o Government Code section 65962.5 (hazardous and 1oxic waste sites, etc.); and {3) a project
‘}bhichhqy cause a substantial adverse change in the significance of a historical resource.

.15300.3. Revisions to List of Categorical Exemptions

A public-agency may, at-any time, request that a new class of categonical exemptions be added, or an
cxlshnf__, oné amended or deleted. This request must be made tn writing to the Office of Planning and

" Research, and ‘Shall contain detailed information to suppon the request The pranting of such request shall
be by amendment 1o these Guidelines.

~No£é:iku‘§ho;ity'cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code.

! 153004 Application By Public Agencies

Each public agency shall, in the course of establishing its own procedures, Jist those specific activities
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whach f‘a[l within each of the exempt classes, subject to the qualification that these lists must be
con&stem with both the Iet:er and the intent expressed in the classes. Public agencies may omit from
: thelr maplementmg procedures classes and examples that do not apply to their activities, but they may
ot requnre EIRs: f{q;' projects described in the classes and examples in this article except under the

"'i’d .

15301 Exxstmg Facilities

Class 1 consms of the,operation, repair, maintenance, permitting, leasing, licensing, or minor alteration
of emstmg pubhc or prwate structures, facilities, mechanical equipment, or topographical features,
tnvolvmg neghglble or-no expansnon of use beyond that existing at the time of the lead agency's
determmauon Thc types of “existing facilities” itemized below are not intended 1o be all-inclusive of the
: at‘ypes of: pro;ects ‘which might fall within Class 1. The key consideration is whether the project involves
negllglble or 1o expansion of an existing use.

Examples mcfude but.are not limited to:
(a) lmeﬁor or extermr alterations involving such things as interior partitions, plumbing, and elecirical
canvayances

(b) Existing facilities of both investor and publicly-owned utilities used io provide clectric power, natutal
gas, sewerage, or other public utility services;

'(c) Existing highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar facilities
7 (this includes road grading for the purpose of public safety).

(d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical

equapmem to meet current standards of public health and safety, unless it is determined that the damage

was substantial and resulted from an environmental hazard such as earthquake, landslide, or flood;
(é) Additions to existing structures provided that the addition will not result in an increase of more than’

{1) 50 percent of the floor area of the structures before the addition, or 2,500 square feet, whichever is
less; or-

(2) 10,000 square feet if:

(A) “The project is in an area where all public services and facilities are available to allow for maximum
developmcnt permissible in the General Plan and

o (B} Tlie area in which the project is located is not environmentally sensitive.

z

(t)*Adduion of safety or health protection devices for use during construction of or in conjunction with

, emslmg structures facilities. or mechanical equipment, or topographical features including navigational
. devices;

o S New copy on existing on and off-premise signs;

"(h) Mairitenance of existing landscaping, native growth, and water supply reservoirs {excluding the use

mtp:fIc‘eres.ca.gow‘ceqaiguldelinesfartIQ.html
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501" 'r;éslicidcs . as defined in Section 12753, Division 7, Chapter 2, Food and Agricultural Code),

il Mdlntenanu of fish screens, fish ladders, wildlife habitat areas, artificial wildlife waterway devices,
g

i{cémﬂuws. springs dnd waterholes, and stream channels (clearing of debris) 1o protect fish and wildlife
rcseurces ‘

U) Fish stm,klnj:, by the'California Department of Fish and Game,

RS} Dlvmon of existing multiple Tamily or single-family residences into common-interest ownership and
wbdwlsnon of'emstmg:, commercial ar industrial buildings, where no physical changes occur which are
nul Othuwmc vu..mpt

+

Gamy .

T

(_(‘i) i?em’g}iitioh and.removal of individual small structures listed in this subdivision;
(1) Oht:isringlyé—f‘ah‘gj!y residence. In urbanized areas, up 1o three single-family residences may be

K deniélish‘ed"iinde'i'fllhis éxemption.

(2) A dLlpiP.x or similar mul[:faml!y residential structure. In urbanized areas. this exemption applies Lo

'duplexes dnd sitnilar Structures where not more than six dwelling units will be demolished.

- (3} A store, mt)lu] ofﬁce resiaurdnt or similar small commercial structure il designed for an oceupant

“ &

. ioad Uf 30 persons or less. In urbanized areas, the exemption also applies 1o the demolition of up to three
such commerual burldmgs on sites.zoned for such use.

- ?;{é); ‘Accesso‘r'y (appurtenant) structures ihcluding garages, carports, patios, swimming pools, and fences.

,(m);Mind'i'ffrepairs and alterations to existing dams and appurtenant structures under the supervision of
‘the Department of Water Resources,

- {n) Coriversion of a single family residence 10 office use,

- (o). Insmilauon inan exnsnn;_., delhly occupied by a medical waste generator, of 2 sleam sterilization unit
for the trcdtmcm of.medical waste generated by that facility provided that the umit is installed and
operaled in accordance with the Medical Waste Management Act (Section 117600, et seq., of the Health
and Safety Code) and accepts no offsite waste.

::‘égl'Ué;e;ﬁﬁa':sii]gte«fzimily residence as a small family day care home, as defined in Section 1596.78 of
‘the Health-and'Safety Code.

1_31N§;e: fg&ihogity cited: Section 21083, Public Resources Code, References Sections 21084, Public
< Resources Code; Bloom v. MeGurk (1994) 26 Cal App.4th 1307,

' D“is“cu"s'gidw This section describes the class of projects wherein the proposed activity will involve

Lt negllf,lble or no expansion-of the use existing at the time the exemption is granted. Application of ths

exempuon -as'all categorical exemptions, 1s limited by the factors described n section 15300.2.

CA ccordmgly, a project with significant cumulative impacts or which otherwise has a reasonable
possnblhty cf resuitmg in a significant effect does not quality for a Class 1 exemption.

iﬂiﬁ%ﬂgpfacémént or Reconstruction

Class:2 consists of replacement or reconstruction of existing structures and facilities where the new
structure will be located on the same site as the structure replaced and wil} have substantially the same

;!{Fegééica.gdv!c_gqalgy idelinesfart19.htmi
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‘purpose and capacity as the structure replaced, inctuding but not limited to:

(a) Repiacemem or reconstruction of existing schools and hospitals to provide earthquake resistant
structures which do not increase capacity more than 50 percent,

(b) Replacement of & commercial structure with a new structure of substantially the same size, purpose,
and capacity.

(c) Replacement or reconstruction of existing wtility systems and/or facilities involving negligible or no
expansnon of capacity.

(d) Conversion of 'overhead electric utility distribution system facilities to underground including
connection to existing overhead electric utility distribution lines where the surface is restored to the
* condition existing prior to the undergrounding,

,Note::eAu‘thoritym cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code.

15303. N_ew Construction or Conversion of Small Structures

~ Class 3.consists of construction and location of limited numbers of new, small facilities or structures;
installation of small new equipment and facilities in small structures; and the conversion of existing
small striictutes from one use to another where only minor modifications are made in the exterior of the
structure. The numbers of structures described in this section are the maximurn allowable on any legal
parcel. Examples of this exetnption include, but are not limited to:

(a) One single-fdmily residence, or a second dwelling unit in a residential zone. In urbanized areas, up to
three single-family residences may be constructed or converted under this exemption.

- (b) A duplex or similar multi-family residential structure, totaling no more than four dwelling units. € In
urbanized areas, this exemption applies to apartments, duplexes and similar structures designed for not
- more than.six dwelling units.

(¢} A store, motel, office, restaurant or similar structure not involving the use of significant amounis of
hazardous substances, and not exceeding 2500 square feet in floor area. In urbanized areas, the
exemptlon also-applies to up 1o four such commercial buildings not exceeding 10.000 square feet in floor

: area on sites zoned for such use if not involving the use of significant amounts of hazardous substances
"Where all necessary publ:c services and facilities are available and the surrounding area is not
enwronmemally sensitive.

" {d) Water main, sewage, electrical, gas, and other utility extensions, including street improvements, of
reasonable length to serve such construction.

(e) Accessory {appurtenant) structures including garages. carports, patios, swimming pools, and fences,
! ry \app g garag p P 2 po

. {f),Anaccessory steam sterilization unit for the treatment of medical waste at a facitity occupied by a
-medical waste generator, provided that the unit is installed and operated in accordance with the Medical
Waste-Management Act (Section 117600, et seq., of the Health and Safety Code) and accepts no offsite
waste.

Note: Authority cited: Section 21083, Public Resources Code, Reference: Sections 21084 and 21084 .2,
Public Resources Code.

'v‘ http'/ fceres.ca.gov/ceqa/guidelines/an18.himl Page 5 of 18
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‘Discussion:. This scetion describes the class of small projects involving new construction or conversion
of existing bmall structures. The 1998 revisions to the section clarify the types of projects 1o which it
dpphes In order to simplify and standardize application of this section to commercial siructures, the

. r;.ﬁ,reracc to @occupant load of 30 persans or less€ contained in the prior guideline was replaced by a
. Ilmnl on 5qudn. fuoiage. Subsection (¢} Turther limits the use of this exemption to those commercial
-‘prt.)ju,ls‘whmb have available all necessary publie services and fucilitics, and which are not located in an
senvironmentally sensitive arca.

-”1 53.04;"3'M-in0r. Alterations to Land

S C.ia:.s 4 wnsmts of minor public or private alterations in the condition of land, water, and/or vegelation
whlch do not involve removal of healthy, mature, scenic trees except for forestry or agricultural
_purgoses.. Examples include, but are not limited 1o

.- {a)Grading on land with a slope of less than 10 percent, except that grading shall not be exempt ina

. walerway, in any wetland, in an officially designated (by federal, state, or local government aclion)
scénic area, or in officially mapped areas of severe geologic hazard such as an Alquist-Priolo Earthquake
Faﬁli Zone of within an official Seismic Hazard Zone, as delineated by the State Geologist.

_ { (b) New gafds;.mng, ar landscapmg, including the replacement of existing conventional landscaping with
: watcr efﬁmem or fire resistant landscaping.

(c'i')'FiEEing (')fearih into previously excavated land with material compatible with the natural features of
the site;

- (d) Minor alterations in land, water. and vegetation on existing officially designated wildtife
.~ ¢, management areas or fish production facilities wirich result in improvement of habitat for fish and

. L wildlife resotrces or greater fish production;
-{e} Minor temporary use of land having negligible or no permanent effects on the environment, including
carnjvals, sales of Christmas trees, etc;

. (f) Minor renching and backfilling where the surface is resiored;

(g)'Maint;:nance dredging where the spoil is deposited in a spoil area authorized by ali applicable state
and federal regulatory agencies;

(h):The creation of bicycle lanes on existing rights-of-way.

( i) Fuel management activities within 30 feet of structures to reduce the volume of flammabie vegetation,
provadcd that the activities will not result in the taking of endangered, rare, or threatened plant or animal
specu.s or significant erosiom and sedimentation of surface waters. This exemption shall apply to: fuel
m&nagemem activities within 100 feet of a structure if the public agency having fire protection

"« responsibility for the area has determined that 100 feet of fuel clearance is required due 10 extra

- hazardous fire conditions.

- ?%ﬁté:%ﬁutbority cited: Section 21083, Public Resources Code; Reference: Secuon 21084, Public
Resources. Code.

““Discussion: This section describes the class of projects involving minor alterations to the land. The 1998
‘revision to the section specified that this exemption applies 1e fuel management activities which will not

!:ftip:!fcﬁres.ca.gov;ccqa/guidelines;’an19.html
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' simyact thre&tened or endangered species or result in significant erosion or sedimentation.

15305 Miii%i;)jr Alterations in-Land Use Limitations

[

Ckass Sﬁconmsts of‘ mmar ‘alterations in land use limitations in areas with an average slope of less than
20%, wbich do not result in any changes in land use or density, including but not limited 10:

.,:“

a Mmor Iot Ime adj ustments, side yard, and set back variances not resulting in the creation of any new
4 J Y
; parcel ‘ -

£ (b)’glss{i?ance, of m"ir:}fdr encroachment permits;

"'(l:) Rfé;'erSién_.tb giéreage-in accordance with the Subdivision Map Act,

Notc. Authorny cited: Secticm 21083, Public Resources Code; Reference: Section 21084, Public
Resuurces Code.

( 5396 Info mation Collection

Note. Authcnty cited: Sectlon 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code '

o 15307 Actiops by Regulatory Agencies for Protection of Natural
- Reésources

cnfgs 7;consists of:actions taken by regulatory agencies as authorized by state law or local ordinance to
assure the mamtenar;ce restoratron or enhancement of a natural resource where the regulatory process
mvolves procedures for protection of the environment. Examples include but are not limited 1o wildlife
preservauon activities of the State Department of Fish and Game. Construction activities are not included
‘in EhlS exem pt:on

l‘énte' Aulhorlty cited: Section 21083, Public Resources Code: Reference: Section 21084, Public
Resources Code.

process m!oives'proccdures for protectmn of the env:ronment Construction activities and relaxation of
standards allowing environ- mental degradation are not included in this exemplion.

. ;%NGtéf-Authority cited: Section 21083, Public Resources Code: Reference: Section 21084, Public
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. l:{CSOLer!:StCOdC; Internatronai Longshoremen's and Warehousemen's Union v Board of Supervisors,
(19813116 Cal"App. 3d*265.

Discus&ion.THis Seufién reflects the ruling in fnternational Longsharemen's and Warehousemen's Union
. Board (yrSupcrwmra (1981) 116 Cal. App. 3d 265. That decision ruled that the use of categorical
5 mepllun C]dbb 8 wis 1mproper for a change in a county air pollution rule that affowed a doubling of the
£Mmissions ofomdu-. of n:trog,en The court followed the ruling in Wildlife Alive v Chickering, (1976) 18
Cal. 3d; 190 that provnded that where there is a reasonable possibility that a project or activity may have a
mbmf'c(mz n[‘&,u on the environment, an exemplion is nproper,

"' 15399-. ‘lfi]s‘,:s’eéfi;ons

Class 9 LOY‘!SISIS ofacuvmes Iimited entirely to inspections, 1o check for performance of an operation, or
- *quality, hcdlth or sctft.ly ofa project, including refated activities such as inspection for possible
mlsldbt.img mlsrﬁprcscntduun or adulteration of products,

Nutc: 'Aiuth'(‘),r,i.{y citéd: Section 21083, Public Resources Code, Reference: Section 21084, Public
"Resourées Code.

Cidss IO consists -of lodins made by the Department of Veterans Affairs under the Veterans Farm and

E-iome Purchase )}QCI of |943 mortgages for the purchase of existing structures where the loan will not be

g used for new cugstruction and the purchuse of such mortgages by financiat institutions. Class 10 includes
but i is'not llmated to the foIEowmg examples:

(a) Loansﬁmad'e.by‘{h‘e Department of Veterans Affairs under the Veterans Fanm and Home Purchase Act
of 1943.

{b) Purchases of- murlgd;,es from banks and morigage companics by the Public Employees Retirement
i System and by lhe State Teachers Retirement System,

" Note: AuEhonty cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code‘

153}: lfAccessor} Structures

K
[

Class | | comsists of construction, or ptacement of minor structures accessory to (appurtenant to) existing
commercial, industridl, or institutional facilities, including but not hmited to.

.

'Nate:.Authotity'gpiléd:.Scction 21083, Public Resources Code; Refercnce: Section 21084, Public
fﬁeso'.ﬂ;rc'es ‘Code:

%tu H:eres ca. gov{ceqa,‘gutdellnesiarl19 html
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.+ -.15312. Surplus Government Property Sales

‘Class 12 consists of sales of surplus government property except for parcels of land located in an area of
statew1de, regional, or-arecawide concern identified in Section 15206(b)(4). However, even if the surplus

. property to be sold is located in any of those areas, its sale is exempt if*

o fa).The property does not have significant values for wildlife habitat or other environmental purposes,

and

"' (b) Any of the following conditions exist:

(1) The property is of such size, shape, or inaccessibility that it 1s incapable of independent development
Or-Use; Of

(2) The:property to be sold would qualify for an exemption under any other class of categorical
exempt:on in.these Guidelines; or

(3) The use. of the’ property and adjacent property has not changed since the time of purchase by the
publlc agency.

~__Note:' A_uthority-cited: Section 21083, Public Resources Code; Reference; Section 21084, Public
Resources Code,

Discussion: In McQueen v. Midpeninsula Regional Open Space District (1988) 202 Cal. App. 3d 1136,
the court stated that the terms 'sale’ and acquisition’ are not interchangeable and reaffirmed that
exemptions must comply with the "specific terms” of the exemption which are 10 be narrowly construed.

*15313. Acquisition of Lands for Wildlife Conservation Purposes

. Class 13 consists of the acquisition of lands for fish and wildlife conservation purposes including (a)
preservatlon of fish and wildlife habitat, {b) establishing ecological reserves under Fish and Game Code

.. Section 1580, and (c) preserving access to public lands and waters where the purpose of the acquisition is
- to-preserve the land in its natural condition.

Authonity cited: Section 21083, Public Resources Code; Reference: Section 21084, Public Resources

Code.

‘153‘14. Minor Additions to Schools

Class 14 consists of minor additions to existing schools within existing school grounds where the

’ acldztzon does not increase oniginal student capacity by more than 25% or ten classrooms, whichever is

less. The addition of portable classrooms is included in this exemption.

M
) N___ote:'Auth«{)rity cited: Section 21083, Public Resources Code; Reference. Section 21084, Public
.. 'Résources Code.

T

| 15315 Minor Land Divisions
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~Class 15 consists of the division of property in urbanized arcas zoned for residential, commercial, or
o gandustrlal use into four or fewer parcels when the division is in conformance with the General Plan and
* mm%, no vmances or exceptions are required, all services and access to the proposed parcels to local
O blandgxrds)are available, the parcel was not involved in a division of a larger parcel withio the previous 2
f ( yéjéijéi,“&‘ndvlht parcel does not have an average slope greater than 20 percent

}é{ot-c:}AUthdr'i‘tj cited: Section 21083, Public Resources Code; Reference Section 21084, Public

. Resources Code.
i

15316 Transfer-of Ownership of Land in Order to Create Parks

T

e
.

Class 16 C()n‘-lfalb of the-acquisition, sale, or other transfer of land i order 10 establish a park where the
land ‘isina mnurdl cond:t:on or contains historical or archaeological resources and either:
*
ii:f_:’(a)_:é'"-'_rhefmarjag,e:n}f\:nt p_lan for the park has not been prepared, or
(b) Thé:management plan propeses Lo keep the area tn a natural condition or preserve the historic or
: archawlog,nc‘il resources, CEQA will apply when a management plan is proposed that wili change the
E ;.{ area, from its natural condition or cause substantial adverse change in the significance of the historic or
¥ arthaeoloycal rt.sourcc

T

Note' Authonty c:led Section 21083, Public Resources Code; Reference Scctions 21084, 21083 2, and
21084 1, Public Resources Code.

Discggsi&n:g[n McQueen v Midpeninsula Regional Open Space District (1988) 202 Cal. App. 3d 1136,
-~ the'Court ruled that the taking or acquiring.property "as-is" does not constitule a "natural condition” when
- - there-is'substantial evidence in the record that hazardous waste has been upon it

153}7 Open Space Contracts or Easements

Class 17 COI"ISISIS of 1he establishment of agricultural preserves, the making and renewing of open space
contracts undcr the Wall:amson Act, or the acceptance of easements or {ce interests in order to maintain

: ihe open Spdce ‘haracter of the drea. The cancellation of such preserves, contracts, interests, or casements
* is notiincluded:and will normally be an action subject to the CEQA process.

i the‘ ?\uthority cited: Section 21083, Public Resources Code; Reference Section 21084, Public
R(.bour(.eh -.Code.

e

'15318 ‘Desigm‘ltion of Wilderness Areas

.Class 18 consists of the designation of wilderness areas under the California Wilderness System

“Note:, Authomy cited: Section 21083, Public Resources Code; Reference. Section 21084, Public
Resources Code.

".15319 Annexatwns of Existing Facilities and Lots for Exempt
‘Fac:llties

B/12/13115PM
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Class’ |9 consists of only the following annexations:

(a) Ahnexations to:a city or speéiai district of areas containing existing public or private structures
developed to the' dens;ty allowed by the current zoning or pre-zoning of either the gaining or losing
govemmental agency wh1chever is more restrictive, provided, however, that the extension of utifity
services to the existing facmtles would have a capacity to serve only the existing facilities.

,«(b) Annexatmns of msEiwdual small parcels of the minimum size for facilities exempled by Section
I5303 Néw Construction or Conversion of Small Structures.

. 'Note: Authoﬁty cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
" - Resources Code,

- -Discussion: The exemption under subsection (a) is not allowed if it is foreseeable that utility services
would extend.into the annexéd parcels and have the potential 1o serve a greater capacity than existing
" uses. The exemption-is also unavailable if "unusual circumstances” under Section 15300.2(c) are found.
.- For cxampie,vm Gini of Suhta Clara v. LAFCQ of Santa Clara Courniy, (1983) 139 Cal. App. 3d 923, the
o ',‘ court found:that unusual circumstances existed when the annexing city's peneral plan called for the
©  newly annexed, parcels -1o-eventually become residential and industrial rather than the prezoned
: agrlcultuml use. The. unusual circumstances arose from the inconsistency between the prezoned
.agriéultural use and the general plan's designated land use and thus precluded the use of this categorical
. exemption.

15320. C:ha:'nges"'?in Organization of Local Agencies

~ Class:20 consists'of changes in the organization or reorganization of local governmental agencies where
the changes'do-not'change the geographical area in which previously existing powers are exercised.
" Examplesinchude but are not limited 10:

ga) Establishment of a subsidiary district;
’ (Bj'(?_onsolidzition of two or more districts having identical powers;
-+ {c) Merger with a city of a district lying entirely within the boundaries of the city.

ﬁbte: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
~Resources Code.

15321.'Enforcemeént Actions by Regulatory Agencies
* . Class ﬁ] coisists of?

(a) Actions by regulatory agencies to enforce or revoke a lease, permit. license, certificate, or other

" entitlement for use issued, adopted, or prescribed by the regulatory agency or enforcement of a law,

general fule, standard, or objective, administered or adopted by the regulatory agency. Such actions
. 1nc|gde but are not limited to, the following:

T {1} The dlrcct referrat of a violation of lease, permit, license, certificate, or entitiement for use or of a
generai rulé, standard, or.objective to the Attorney General, District Attorney, or City Attormney as

. v appropriate; for judicial'enforcement;

: 'ulp:.fIcerés,.c'a.guﬂaga!gu|delines.iar119 html Page 11 of 18




(2) The adoption of an administrative decision or order enforcimg or revoking the lease, permit, License,
cértificate, or entitlement for use or enforcing the general rule. standard, or objective.

(b):LLaw enforcement activities by peace officers acting under any law that provides a criminal sanction,

Lo () Conslruumn activities undertaken by the public agency taking the enforcement or revocation action
are nolincluded tn this exemption.

"Note: Authorily cited: Section 21083, Public Resources Code; Reference. Section 21084, Public
Resources Code.

PRt

“rDiseussion: The exemption for law enforcement activilies by peace officers acting under any law that
provides a-criminal sanction is based largely on the rationale explained by the court in Pacific Warer
Conditioning Avsocmuon v. City Counctl, (1977) 73 Cal. App. 3d 546. There the court noted that
‘enforcement actionsate taken long after the public agency, or possibiy the State Legislature, has
exercided its discretion o set standards governing a certain kind of activity.

15322, Educs_it_ional or Training Programs Involving No Physical
Changes

"Class 22 consists of the adoption, alteration, or lermination of educational or tramning programs which
involve no physical alteration in the area affected ar which involve physical changes only 1 the interior
- . of-existing school or training structures. Examples inelude but are not limited 10

(a) Devclopmen! of or changes in curriculum or traming methods.
(b) Changes in the grade structure in a school which do not result in changes in student transportation,

Note: Authority cited. Section 21083, Public Resources Code; Reference: Sectson 21084, Public
‘Resources Code.

15323. Normal Operations of Facilities for Public Gatherings

.Class 23 consists of the normal operations of existing facilities for public gatherings for which the
facilities:were designed, where there is a past history of the facility being used for the same or similar
kind of purpose: For the purposes of this section, "past history” shall mean that the same orsimilar kimi
_ of activity has been occurring for at least three years and that there is a reasonable expectation that the
future occurrence of the activity would not represent a change in the operation of the facility. Facilities
inciuded witlin this exemptian include, but are not limited 1o, racetracks, stadiams, convention ceniers,
-auditoriums, amphitheaters, planetariums, swimming pools, and amusement parks

- Note: Authority cited: Section 21083, Public Resources Code; Reference Section 21084, Public
Résources.Code.

Discussion: This:section clarifies what is meant by the term "a past history of the farility being used for
) lhe same kind- of purpose * The section relates the concept of past history 1o public expectations for use
4 of'sthe facmty inthe future. Where the facility has been used for a particular purpose for several years and
AN people expect the use 1o-continue in the future, continuation of that use would not represent a change in

< the enwronmema] conditions. For example, if a county fair had included a stock car racing meet for each
of thréé condecutive years, people living in the area would have come to expect that the county fair
“would invalve stock car racing in the fuiure. Continuing racing activity would not represent a substantial

ZHtip //ceres.ca.gov/cega/guidelines/art1. himl

B/12/13 1 15 7M
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chaﬁge in the environment from what people had come to expect. However, in Lewis v [7th District

' {Agncukural Ass'n (1985) 165 Cal. App. 3d 823, the court found that the existence of residential areas

nea.r g racetrack conslltuted "‘unusual circumstances” (Guidelines section 15300.2 (¢)) which removed the
racing actwuy from the exemption. Additionally, the court found that imposing mitigation measures to

offset’ ‘the p0551ble significant adverse change in the environment caused by the activity will not cause the

exemptlon t6 be applicable unless the mitigation measures result in the elimination of the possibility of a

'-51gmﬁcanl adverse change in the environment. The decision to allow stock car racing at a county fair in
 the first place could well call for some kind of CEQA analysis before starting that activity. Once the

activity | has, been established, however, continuing the activity does not represent a change, and absent a

}sngmf cant change in the. use and absent the existence of unusual circumstances. Concerning what are
~oon5|dered normal operations of facilities for public gatherings see Campbell v Third District

Agr:cul{y(al Association (1987) 195 Cal.App. 3d 115,

15324. Regulations of Working Conditions

-Class. 24-consists of actions taken by regulatory agencies, including the Intustrial Welfare Commission
- as authorized by statute, to regulate any of the following:

" (a) ,Emp]:oye,e wages,

(b':) Hoz;ir'S c;F'work, or
(c) \Z\{orl":ing conditions where there will be no demonstrable physical changes outside the place of work.

Note:-Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code.

'15325. Transfers of Ownership of Interest In Land to Preserve

Existing Natural Conditions and Historical Resources

Class 25 consists of the transfers of ownership of interests in land in order to preserve open space,
habitat, or historical resources. € Examples include but are not limited to:

(a) Aqq'uisition, sale, or other transfer of areas (o preserve the existing natural conditions, including plant
ar animal habitats.

(b) Acquisition, sale, or ather transfer of areas to allow continued agriculiural use of the areas.

(c) Acquisition, sale, or other transfer to allow restoration of natural conditions, including plant or animal
habitats.

(d) Acquisition, sale, or other transfer to prevent encroachment of development into flood plains.

(e) Acquisition, sale, or other transfer 1o preserve historical resources.

{B:Atquisition, sale, or other transfer to preserve apen space or lands for park purposes
Authority cited: Section 21083, Public Resources Code Reference: Section 21084, Public Resources
Code.

‘_.‘1532‘6.‘ Acquisition of Housing for Housing Assistance Programs

- 'http. f/ceresca.govicegasguldelines/art19 htrmi

8712713 1.15 PM
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«‘fiCIass 26 Lonslslq of-actions.by.a redevelopment agency, housing authority, or other public agency 10
;:mpiemum an ddopted Housing Assistance Plan by scquiring an interest in housing units. The housing
oo wiits mdy ‘be e;thcr in extslance or possessing all required permits for construction when the agency

" makes its final décision to acquire the units.

,{Note»:',Autﬁoritzx cited: Section 21083, Public Resources Code: Reference: Section 21084, Public
Resources.Code.

\gf“ .1%32"7(.-'jLeasili"g‘New Facilities

(a) C|d55 27 c0n51sts of the: l{.dsmg, of @ newly constructed or previously unoccupied privately owned
facility by a local or- state : agency where the local governing authority determined that the building was
Lxcmpt froimi CEQA. To he exempt under this section, the propesed use of the facility:

(I) Shall be. in conformahce with. existing state plans and policics and with general, community, and
s.pccsﬁ. plans for whichan EIR or Nebatwc Declaration has been prepared;

I‘('rZ)",'Shali be substantially the same as that originally proposed at the time the building permit was issued;
K-})ﬁShaIl not result in a traffic increasc of greater than 10% of front access road capacity: and

* w(d) S“I‘ialtjnclude the provision of adequate employee and visitor parking faciiities.

(b)l Ekixmp]es c;f Cl‘ass 27 include, but are not limited 10:

i*,(;]) lfi;asing ofa(iministrative offices in newly constructed office space,

(2) Leasing of client service offices in newly constructed retail space;

- (3) Lcasing, of administrative and/or client service offices in newly constructed industrial parks.

Note' Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Pubhc
Resources Code.

15328. Small Hydroslectric Projects at Existing Facilities
Class 28 consists of the installation of hydroelectric generating facilities in connection with existing
dams, canals, and pipelines where.

(a) The capacity of the generating facilities 18 3 megawatts or less;

(b) Oper"dnon of the generﬁ{mg facilities wili not change the flow regime in the affected stream, canal, or
pipeline’ mcludmg but not limited to:

. ’(1'}Rate’hnd volume of flow;
(2) Tefﬁperaturc;

(3) 'AH"IOUI{IS of dissolved oxygen 1o a degree that could adversely affect aquatic life; and

8/12/13 1:15 PM
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(4) Timing of release.

(c) New power lines to connect the generating facilities to existing power lines will not exceed one mile
in length if located on a new right of way and will not be located adjacent to a wild or scenic river;

(d) Repair or reconstruction of the diversion structure will not raise the normal maximum surface
elevation of'the impoundment;

(2) There will be no significant upstream or downstream passage of fish affected by the project;

(f)The discharge from the power house will not be located more than 300 feet from the toe of the
diversion structure;

(g) The project will riot cause violations of applicable state or federal water quality standards;

(h) The project will not entail any construction on or alteration of a site included in or eligible for
inclusion in the. National Register of Historic Places; and

(i) Construction will not occur in the vicinity of any endangered, rare, or threatened species.

Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21084, Public
Resources Code.

15329. Cogeneration Projects at Existing Facilities

Class 29 consists of the installation of cogeneration equipment with a capacity of 50 megawatts or less at
existing factlities meeting the conditions described in this section,

(a) At existing industrial facilities, the installation of cogeneration facilities will be exempt where 1t will:
(1) Result in no net increases in air emissions from the industrial facility, or will produce emissions
lower than the amount that would require review under the new source review rules apphcable in the

county, and

(2) Comply with alt applicable state. federal, and local air quality laws.

{b) At commercial and institutional facilities, the instaliation of cogeneration facilities will be exempt if

the installation will:

(1) Meet all the criteria described in subdivision {a);

(2) Result in no noticeable increase in noise o nearby residential structures;
(3) Be contiguous to other commercial or institutional structures.

'thte: Authority cited: Section 21083, Public Resources Code; Reference, Section 21084, Public

" Resources Code.

'15330. Minor Actions to Prevent, Minimize, Stabilize, Mitigate or

Eliminate the-Release or Threat of Release of Hazardous Waste or
‘Hazardaus Substances.

hip.f /ceres.ca.gov/ceqa/guidelines/art19 himl

8/12/13 115 PM
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;Cldss; 30-consists of any minor cicanup actions taken 1o prevent, minimize, stabilize. mitigate, or
T chmlndlc lhe: mledse or thredl of release of a hazardous waste or substance which are small or medivm
' 'rc.mowtl achens costing $1 million or less. @

(d)@ No cieanup action shall be subject 10 this Class 30 exemption if the action requires the onsite use of
a ha/drdous,' waste incinerator or thermal treatment unit or the rélocation of residences or businesses, ur
sthe-action involves the potential release into the air of volatile organic compounds as defined in Healh
‘and Safety Code sSection:25123.6, except for small scale in situ soil vapor extraction and treatment

T sysiems, whmh.have been permitted by the local Air Pollution Control District or A Quality

3 Manageme istrict. € All actions must be consistent with apphcable slate and local environmental
permittifig.r quar(,rr;eptla,mciuémg,, but not limited to, ofi-stte disposal, air quality rules such as those

1 goveining-volatilé organic compounds and water quality standards, and approved by the regulatory body
© withijurisdiction Gver the site. €

(b) €@ Exaniples of such minor cleanup actions include but are not limited to

' (1) Removal of;sealed, non-leaking drums or barrels of hazardous waste or substances that have been
Sldblllzﬁd comtainerized and are designated for a lawfully permitted destination;

(2) Maintenance or stabilizalion of berms, dikes, or surface impoundiments;

(3).Construction or maintenance or interim of temporary surface caps;

{4} Onsite treatment of contaminated soils or sludges provided treatment system meets Title 22
requirements and local air district:mxquirements;

e " ]

x. (5YExcavation and/or offsite disposal of contaminated soils or sludges in regulated units;

no {(6) Application of dust suppressants or dust binders to surface soils,

;= (7) Controls for surface water run-on and run-off that meets seismic safety standards;
i

L., (8)Pumping of leaking ponds into an enclosed container;

(9)'C0nstrucliun of interim or emergency ground water treatment systems;

' (i'zQ}'P'o‘sling of warning signs and fencing for a hazardous waste or substance site that meels legal
‘requirements-for protection of wildlife.
Authority dited” Section 2 1083, Public Resources Code Reference. Section 21084, Public Resources
Code. '

- 15331% Historical Resource Restoration/Rehabilitation,

Class 31 consists of projects limited to maintenance, repair, stabilization, rehabilitation, restoraton,

‘.prescrvat:on -conservation or reconstruction of historical resources in a manner cansistent with the
. (Secretag; of the Intérior's Standards for the Treatment of Historic Properties with Guidelines for

Preserving;'Rehabilitating, Restoring, and Reconstructing Historic Buildings (1995), Weeks and
©Grimmgr,

lp:!fcefes.;caf_gav/ceqalguidel‘mes(artlg.html Page 16 of 18
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Note: Authority cited: Section 21083, Public Resources Code, Reference. Section 21084, Public

Resources Code.
- ' !

- Discussion: This section establishes amr exemption for projects involving the maintenance, rehabilitation,

b ’ restoration; preservation, or reconstruction of historical resources, provided that the activity meets

& ) published"federél standards for the treatment of historic properties. These federal standards describe
means of: preservmg, rehabilitating, restoring, and reconstructing historic buildings without adversely
affecting their historic significance. Use of this exemption, like all categorical exemptions, is limited by

-the: factars described in section 15300.2 and is not to be used where the activity would cause a substantial
adverse change in the significance of a historical resource.

W 15332 In-Fill Development Projects.

Class 32 consists of projects characterized as in-fill development meeting the conditions described in this
section.

{a) The project is consistent with the applicable general plan designation and all applicable general plan
policies as'well as with applicable zoning designation and regulations.

(b) The proposed developrment occurs within city limits on a project site of no more than five acres
substantially surrounded by urban uses.

(c) The project site has no value as habitat for endangered, rare or threatened species.

{d) Approval of the project would not result in any significant effects relating to traffic, noise, air quality,
or water quality.

(e) Thesite can be adequately served by all required utilities and public services.

Note: Aathority cited: Section 21083, Public Resources Code. Reference: Section 21084, Public
Resources Code.

Discussion: This section is intended o promote infill development within urbanized areas. The class
consists of environmentally benign in-fill projects which are consistent with local general plan and
zoning requirements. This class is not intended to be applied to projects which would resuit in any
significdnt traffic, noise, air quality, or water guality effects. Application of this exemption, as all
categorical exemptions, is limited by the factors described in section 15300.2.

15333. Small Habitat Restoration Projects.

Elass 33-consists of projects not to exceed five acres in size to assure the maintenance, restoration,
enhancament, or pratection of habitat for fish, plants, or wildlife provided thar:

() There would be no significant adverse impact on endangered. rare or threatened species or their
habitat pursuant to section 15065,

(b) There are no hazardous materials at or around the project site that may be disturbed or removed. and

{c) The project will not result in impacts that are significant when viewed in connection with the effects
. of past projects; the effects of other current projects. and the effects of probable future projects.

+ (d:Examples of small restoration projects may include, but are not limited

Page 17 of 18
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i rove: habnal for dmpmbmns or mlwe fish;

(4);]3!‘(}_]{:‘.{,15 1 restore or enhance habitat that are carried out principally with hand labor and not
me(,hdmzed equlpmenl

=(5) jtrcdm or: rwu‘ bank stabilization with native vegetation or uther
blutngmeermg, te:c:hnlques the primary purpose of which is to reduce or
¥ ellmmate erosion and sedimentation; and

(6) Culvért reﬁiacem:.nt conducted in accordance with published guidelines of the Department of Fish
" and Garme ot NOAA Flsheries the primary purpose of which is to improve habmnat or reduce
scdimentation,

Aulhorlty cited: Section 21083, Public Resources Code. Reference: Section 21084, Public Resources
Code -
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Location:

Assessors Parcel Numbers:

Praeposal:

i Case File Number:
Planning Permits Required:

General Plan:
Zoning:

Environmental
Determination:

Service Delivery District:
City Council District:
Date Filed:

Finality of Decision:

.For Further Information:

The public Right of Way at the intersection of Elderberry Dr.
and Girvin Dr. (adjacent to 6239 Elderberry Dr.) (See map
ON reverse)

{048D-7302-001-00) nearest fot adjacent to the project site.

To nstall ¢ wireless Telecommunications Facility (AT&T wireless) on
an existing 43°-0"" high PG&E utility pole focated in the public right -of-
way; install two panel antennas (two-feet long and ten inches wide)
mounted onto a seven-foot tall extension affixed on top of the pole: an
associated equipment box, one battery backup and meter boxes within a
6" tall by 187 wide singular equipment box attached 1o the pole at 8

f above the ground.

- Applicant: New Cingular Wircless PCS. LLC For AT&T Mobility
f Contact Person/ Phone Matthew Yergovich

:jf Number: (415)596-3474

I Owner: Pacific Gas & Electric. (PG&E)

DR13-055

Major Design Review 1o install a wireless Macro Telecommunications
Facility ta on existing PG&E pole located in the public right -of- way in
a residential zone.

Hillside Residential

RH-4 Hillside Residential-4 Zone.

Exempt, Section 15301 of the State CEQA Guidelines; minor
additions and alterations to an existing facility
Exempt, Section 15183 of the State CEQA Guidelines; projects

consistent with a community plan, general plan or zoning.
1% Historic Status: Not a Potential Designated Historic Praperty; Survey rating: n/a

2

4

February 6, 2013

Appealable to City Council within 10 Days

Contact case planner Michac! Bradley at (510) 238.6935 or
mbradley @oaklandnet.com

SUMMARY

The proposal is to install a wireless Telecommunications Macro Facility on an existing 43°-0”
high PG&E utility pole located in the public nght -of- way. New Cingular Wireless PCS for
(AT&T Mobility) is proposing to install two panel antennas (two-feet long and ten inches wide)
mounted onto a seven-foot tall extension affixed on top of the pole; an associated equipment box,
one battery backup and meter boxes within a 67 tall by 187 wide singular equipment box attached
to the pole at 8’ above the ground. Staff belicves, given the topography, mature vegetation, and
limited number of near by homes, 1t will be camouflaged and blend in with the existing heavily
wooded area. The proposed project as conditioned, will be designed to meet the established
zoning and telecommunication regulations und staff rccommends to support the Major Design

Review application.

~——
. \_.Oak‘Iandi City Planning Commission ATTACHMENT B STAFF REPORT
. Case File Number: DR13-055 May 1, 2013
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Qakland City Planning Commission Mayl, 2013

Case File Number: DR13-053 Page 3

TELECOMMUNICATIONS BACKGROUND

‘ Liiﬁitations on Local Government Zoning Authority under the Telecommunications Act of

1996
Section 704 of the Telecommunications Act of 1996 (TCA) provides federal standards for the
siting of “Personal Wireless Services Faciliies.” “Personal Wireless Services” include all

commercial mobile services (including personal commumeations services {(PCS), cellular radio
mobile- services, and paging), unlicensed wireless services, and common carner wireless
exchange access services. Under Section 704, local zoning authority over personal wireless
services is preserved such that the FCC is prevented from preempting local land use decisions;
however, local government zoning decisions are still restricted by several provisions of federal

law.

Under Section 253 of the TCA, no state or local regulation or other legal requirement can
prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or
intfustate telecommunications service.

~ Further, Section 704 of the TCA imposes limitations on what local and state govermments can

do. Seolion 704 prohibits any state and locul government action which unreasonably
discriminates among personal wireless providers. Local governments must ensure that its
wireless ordinance does not contain requirements in the form of regulatory terms or fees which
may have the “effect” of prohibiting the placement, construction, or modification of personal
wireless services.

Section 704 also preempts any local zoning regulation purporting to regulale the placement,
construction and modification of personal wireless service facilities on the basis, either directly
or indirectly, on the environmental effects of radio frequency emissions (RF) of such facilities,
which otherwise comply with FCC standards in this regard. Sce, 47 U.S.C. 332(c){(7)(B)(iv)
(1996). This means that local authorities may not regulate the siting or construcuion of personal
wireless facilities based on RF standards that are more stringent than those promulgated by the
FCC.~

Section 704 mandates that local governments act upon personal wireless service facility siting
applications to place, construct, or meodify a facdity within a reasonable time. 47
U.S.C.332(c)(TYB){i). See FCC Shot Clock ruling setung forth “reasonable time” standards for
applications decmed complete.

Section 704 also mandates that the FCC provide technical support to local governments 1n order
to encourage them to make property, rights-of-way, and easements under their jurisdiction
available for the placement of new spectrum-based telecommumications services, This
proceeding is currently at the comment stage.

For more information on the FCC’s jurisdiction 1o this ares, contact Steve Markendorft, Cheef of
the Broadband Branch, Commercial Wireless Division, Wireless Telecommunications Burean, at
(202) 418-0640 or e-mail "smarkend@fcc.gov”,

PROJECT DESCRIPTION

The applicant (New Cingular Wireless PCS, LLC. for AT&T Mobility ) 1s proposing to install a
wireless Telecommunications Macro Fucility on an existing 43°-0" high PG&E utility pole
located in the public right —of- way. The project consists of two panel antennas (two-feet long
and 10- inches wide ) mounted onto a seven-foot tall extension affixed on top of the pole; an
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5 ) * associated equipment box, one battery backup and meter boxes within a 6’ tall by 18" wide
T sinigle equipment box attached ta the pole 8’above the ground located in public right -of-
-way. No portion of the telecommunication facilities will be located on the ground within City of
[ ‘Qakland public right-of-way. The proposed antennas and associated equipment will not be
o accessible to the public. (See Attachment A).
b ' PROPERTY DESCRIPTION
i‘r | . The existing 43’-0" high PG&E utility pole 1s located in the City of Qakland pubhc right -of-

way adjacent to a steep up sloped parcel at the intersection of Elderberry Drive and Girvin Drive
v .+ . (adjacent to 6239 Elderberry Dr.)

GENERAL PLAN ANALYSIS

The subject property is located within the Hillside Residential General Plan designation. The
HlEJSldc Residential Land Use Classification 15 intended “to identify, create, maintan and
enhance neighborhood residential areas that are characterized by detached, siugle unit structures
on hillside lots. The proposed telecommunication facilities will be mounted on an cxisting PG&E
utility pole within the City of QOakland public right-of-way. [ts visval impacts will be mitigated
since: the antennas “climb through™ installation while typically not considered aesthetically
-pleasing, given the topography, mature vegetation, and hmited bomes nearby, it will be
e camouflaged and blend in with the existing heavily-wooded area and the equipment cabinet box
will be within a single box and painted to match the existing utility pole. Therefore, the proposed

” unmanned wireless telecommunication facility will not adversely affect or detract from the
E residential characteristics of the neighborhood.

1

. ZONING ANALYSIS

.o

g The project site is located in RH-4 Residentual Zone. The intent of the RH-4 Zone 15; “to create,

preserve, and enhance areas for single-famuly estate living at very low densities in spacious
environments and is typically appropriate to portions of the Ouakland hill area. The proposed
telecommunication facility is located at the intersection of Elderberry Drive and Girvin Drive
(adjacent t0. 6239 Elderberry Dr.} in a heavily wooded area with very little residence in close
proximity. The project requires Regular Design Review, with special findings, to allow the
installation of new telecommunication facilities on an existing PG&E pole located in the public
right-of-way in a Residential Zone. Special findings required for Design Review approval to
ensure that the facility is concealed to the extent possible. These findings are met by this
proposal; while the antennas “climb through” installation are typically not considered
i aesthetically pleasing, given the topography mature vegelation, and limited close homes. The
. equipment cabinets will be enclosed within a single equipment box painted to match the utility
]g' ' pole. Staff finds that the proposed application meets the apphcable RH-4 Hillside Residential
5 Zoning regulations for telecommunication facihities.

ENVIRONMENTAL DETERMINATION
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S

%%:;r; The California Environmental Quahty Act (CEQA) Guidelines lists the projects that qualify as
PO cdtegorical exemptions from environmental review. The proposed project is categorically
' exempt from the environmental review requirements pursuant to Section 15301, addittons and

altérations to existing facilities, and Secuon 15183, projects consistent with a General Plan or
Zoning.

-

i . KEYISSUES AND IMPACTS

1. Regular Design Review
. Section 17.136.040 and 17.128.070 of the City of QOuakland Planning Code requires a Major
Lo Design Review for Macro Telecommunication facilities that are attached to utility poles in the
RH-4 zone or. that are located within one hundred (100) feet of the boundary of any residential
zone. The required findings for Major Design Review are listed and included 1n staff’s
evaluation as part of this report.

2: Project Site

Section 17.128.110 of the City of Oakland Telecommunication Regulations indicate that new
wireless facilities shall generally be Jocated on designated properties or facilities in the following
order of preference:

: _ A. Co-lacated on an existing structure or facihity with existing wireless antennas.
e B. City owned properties or other public or quasi-public facilities.

C. Existing commercial or industrial structures in non-residential zones.

D. Existing commercial or industrial structures 1n residential zones.

E. Other non-residential uses in residential zones.

F. Residential uses in non-residential zones.

G. Residential uses in residential zones.

*Facilities locating on an A, B or C ranked preference do not require a site alternatives analysis.
Since the proposed project involves locating the installation of new antennas and associated
equipment cabinets on an existing utility pole, the proposed project meets: (B) quasi-public
- facilities on an existing PG&E utility pole within public nght- of - wuay.

3. Project Design

Section 17.128.120 of the City of Oakland Telecommumcanons Regulations indicates that new
wireless facilities shall generally be designed in the following order of preference:

Iz A. Building or structure mounted antennas completely concealed from view.
' B. Building or structure mounted antennas set back from roof edge, not visible from public nght-
of way.
C. Building or structure mounted antennas below roof line (facade mount, pole mount) visible
“from public right-of-way, painted to match existing structure.
D. Building or structure mounted antennas above roof line visible from public right of-way.
E. Monopoles.
F. Towers.
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= * Facilities designed to meet an A & B ranked preference does not require a site design

alternatives .analysis. Facilines designed to meet a C through F ranked preference, inclusive,
must siibmit a site design alternatives analysis as part of the required application materials. (c)
site design alternatives analysis shall, at & mmimum, consist of:

a. Written evidence indicating why cach higher preference design alternative can not be used.
Such evidence shall be in sufficient detail that independent verfication could be obtained if
required by the City of Oakland Zoming Manager. Evidence should mdicate 1f the reason an
alternative was rejected was lechnicul (e.g. ncorrect height, terference from existing RF

sources, inability to cover required area) or for other concerns (e.g. inabihity to provide utilities,

construction or structural impediments).

City of Oakland Planning staff have reviewed (see attachment A alternative sile analysis letter)
and determined that the site selected is conforming to all other telecommunication regulation

-requirements. The project has met design critena (C) since the antennas will be mounted on

existing PG&E pole expansion and will be camouflage partially with the existing mature trees
and equipment cabinet box and battery backup box will be within singular equipment box
attached to the utility pole painted to match color of an exising PG&E utihity pole to minimize

potential visual impacts from public view.

4, Project Radio Freguency Emissions Standards

Section 17.128.130 of the City of Oakland Telecommunication Regulations require that the

applicant submit the following verifications including requests for modifications Lo existing
facilities:

a. The telecommunications regulations require that the applicant submit written documentation
demonstrating that the emission from the proposed project are within the limits sct by tlie Federal
Communications Commission. In the document (attachment B) prepared by Hammett & Edison
RF Compliance Experts, Inc. Inc. Registered Professional Engineer, the proposed project was

. evaluated for compliance with appropriate guidelines hmiting human exposure to radio

frequency electramagneuc fields. According to the report on the proposal, the project will
comply with the prevailing standards for limiting public exposure to radio frequency energy and,

- therefore, the proposed site will operate within the current acceptable thresholds as established
‘by the Federal government or any such agency that may be subsequently authorized to establish

such standards.

b. Prior to final building permit sign off, an RF emissions report indicating that the site 1s
actually operating within the acceptable thresholds as established by the Federal government or
any such agency who may be subsequently authorized to estublish such stundards

The RF emissions report, states that the proposed project will not cause a significant impact on
the*environment. Additionally, staff recommends that prior to the final building permut sign off;
the -applicant submit a certificd RF emissions report stating that the facility is operating within
acceptable thresholds established by the regulatory federal agency.
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' CONCLUSION

Staff bahevcs that'the proposed project “‘climb through” installation are typically not considered
aesthencally pleasing, given the topography mature vegetation, and hmited near by homes, can
be de&gned t6 meet the established zoning and telecommunication regulations and recommend
to support thé Major Design Review application.

REC.MMENDATIONS 1. Affirm staff’s environmental determination

2. Approve Design Review apphcation
DR 13-055 subject to the attached findings
and conditions of approval

Prepared by.

%M/ac@;/

Michael Bradley
Planner |

Appri)\:ed by:

Mﬁ@)

Scott- Miller
Zoning Manager

Approved for forwarding to the
City Planning Commission

,%achel )3 lynnLDlreglor
- Depdrtment of Planning and Building

“ATTACHMENTS:

o A. Project Plans & Photo simulations & Alternative Site Analysis
B. Hammett & Edison, Inc., Consulting Engineering RF Emissions Report
C. Site Alternative Analysis

F - Ll a
i, g JERL L s
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FINDINGS FOR APPROVAL

‘FINDINGS FOR APPROVAL:
_ This proposal meets all the required findings under Section 17.136.050.(B), of the Non-

Residential Design Review criteria and all the required findings under Section 17.128.070(B), of
the telecommunication facilities (Macro) Design Review criteria and as set forth below:
Required findings are shown in bold type; reasons vour proposal satisfies them are shown in

., normal type.

17.136.050(B) - NONRESIDENTIAL DESIGN REVIEW CRITERIA:

1. That the proposal will help achieve or maintain a group of facilities which are well

related to one another and which, wheu taken together, will result in a well-composed

design, with consideration given to site, lardscape, bulk, height, arrangement, texture,
materials, colors, and appurtenances; the relation of these factors to other facilities in the
vicinity; und the relation of the proposal to the total setting as seen from key points in the
surrounding area. Only elements of design which have some significant relationship to
outside appearance shall be considered, except as otherwise provided in Section 17.136.060;

The project consists of two panel antennas (two-feet long and 10-inches wide) mounted onto a
severn-foot tall extension affixed on top of the pole: an associated equipment box, one battery
backup and meter boxes within a 6 tall by [8" wide singular equipment box attached to the pole
8" above the gmund, located in the public right -of- way. The propnsed antennas and equipment
cabinet attached to the utility pole are partially camouflaged to blend in with the existing
surrounding heavily wooded area and limited nearby homes. Therefore, the proposal will have
minimal visual impacts from public view.

2. That the proposed design will be of a quality and character which harmonizes with, and
serves to protect the value of, private and public investments in the area;

The proposat improves wireless telecommunication service in the wooded hillside residential
area. The installation will be camouflaged to blend in with the existing surrounding wooded area
to have minimal visual impacts on public views. It will protect the vatue of private and public
investments in the area.

3. That the probosed design conforms in all significant respects with the Oakland General

Plan and with any applicable design review guidelines or criteria, district plan, or

development control map which have heen adopted by the Planning Commission or City
Council.

The subject site is located within the Hillside Resitdential General Plan designation classification
which is intended to create, mamtain, and enhunce neighborhood residential areas that are
characterized by detached, single umt structures on hillside lots. The proposed unmanned
wireless telecommunication facility will be focated on an existing PG &E utility pole and will

" not have significant adversely affect or detract from the residential characteristics of the
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! i neighborhood:. Visual impacts will be minimized since the area is heavily wooded with trees

h P paﬁtjally obscuring views of the pole. Therefore, the Project conforms to the General Plan and
R -applicable Design Review crileria.

£1 ©7 17.128,070(B) DESIGN REVIEW CRITERIA FOR MACRO FACILITIES

‘1. Antennas should be painted and/or textured to match the existing structure:

The proposed antennas will be painted to match the existing PG&E pole and blend with the
‘surroundings.

: . T2 Aﬁtennas mounted on architecturally significant structures or significant architectural
A detalls of the Jbuilding should be covered by appropriate casings which are manufactured to
e match exnstmg architectural features found en the building:

yﬁ Thé proposed antennas will not be mounted on building or architecturally significant structure,
i - but rather on a PG&E utility pole.

3. Where feasible, antennas can be placed directly above, below or incorporated with
vertical design elements of a building to help in camouflaging:

The proposed antennas will be mounted directly above on an existing PG&E utility pole and
painted to'match the utility pole which will be camouflaged to blend-in with existing surrounding
wooded area.

‘4, Equipment shelters or cabinets shall be screened from the public view by using
landscaping, or materials and colors consistent with surrounding backdroep:

} ... -The associated equipment will be within a single equipment box attached to the existing utility
0, . pole and paintedto match pole blend with surroundings.

- Equipment shelters or cabinets shall be consistent with the general character of the
‘area.

The proposed equipment cabinets will be compatible with the existing PG &E related
equipments.

6. For antennas attached to the roof, maintain a 1:1 ratio for equipment setback; screen
' the antennasi to match existing air conditioning units, stairs, or elevalor towers; avoid
placing roof mounted antennas in direct line with significant view corridors.

N/A

7. That-all reasonable means of reducing public access to the antennas and equipment has
been. made, mcludmg, but not limited to, placement in or on buildings or structures,
fencmg, anti-climbing measures and anti-tampering devices,
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The antennas will be mounted onto a seven-foot tall extension affixed on top of existing 43°-0”
) ‘f‘ hzgh PG&E pole for total of 53’ in height, and will not be accessible to the public due to its

" Jbcation. The equipment accommodation and battery backup boxes will also be inside a single
) equ_iprﬁ%nt box and attached to the pole at a height of 8" above grade.

n
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STANDARD CONDITIONS:
1. Approved Use
g ©  Ongoing

"+ a)The project shall be constructed and operated in accordance with the authorized use as
described 1n the application materials for case number DR13-055. and the plans dated
December 14, 2012 and submitted on February 6", 2013 and as amended by the following

S ' B condmons Any additional uses or facilities other than those approved with this permit, as
%+, . described in the project descniption and the approved plans, will require a separate apphcation
e and approval. Any deviation from the approved drawings, Conditions of Approval or use shall

. required prior written approval from the Director of City Planning or designee.

e . b) This action by the City Planning Commussion (“this Approval”) includes the approvals set

"~ forth below. This Approval includes: To install a wireless telecommunications facility

X * (AT&T wireless) on an existing 43°-0" high PG&E utility pole located in public right -of-
way; install two panel antennas (two-feet long and 10- inches wide) mounted onte a seven-
foot tall exténsion affixed on top of the pole; an associated equipment box, one battery

. backup ahd meter boxes withi a 6’ tall by 18" wiile single equipment box attached tv the
L pole 8’ above the. ground at the public Right of Way at the intersection of Elderberry Drive
i * and"Girvin Drive (adjacent to 6239 Elderberry Dr.), under Oakland Municipal Code 17.128
AR and:17.136.

B 2. Effective Date; Expiratiom, Extensions and Extinguishment

¢ Ongoing

' Unless a different termination date is prescribed, this Approval shall expire two calendar years
from the approval date, unless within such period all necessary permits for construction or
alteration have been issued, or the authorized activities have commenced in the case of a permit
e not involving construction or alteration. Upon wrnitten request and payment of appropnate fees
3 submitted no later than the expiration date of this pernut, the Director of City Planning or

i designee may grant a one-year exlension of this date, with additional extensions subject to

§ approval by the approving body. Expiration of any necessary building permit for this project may
invalidate this Approval if the said extension period has also expired.

3. Scope of This Approval; Major and Minor Changes
Ongoing
, The project is approved pursuant to the Qakland Planning Code only. Minor changes to

c approved plans may be approved admimistratively by the Director of City Planning or designee.
Major changes to the approved plans shall be revicwed by the Director of City Planning or
designee to determine whether such changes require submittal and approval of a revision to the
3 approved project by the approving body or a new, completely independent permit.

e et
= ap e -

. 4. Confarmance with other Requirements

iy Prior to issuance of a demolition, grading, P-job, or other construction related permit

5. a) The project applicant shall comply with all other applicable federal, state, regional and/or
local codes, requirements, regulations, and guidelines, including but not limited to those
imposed by the City’s Building Services Division, the City’s Fire Marshal, and the City’s
Public Works Agency.
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4k B ‘ b) The applicant shall submit approved building plans for project-specific needs related to
fire protection to the Fire Services Division for review and approval, including, but not

¢) limited to automatic extinguishing systems, water supply improvements and hydrants,
fire department access, and vegetation management for preventing fires and soil erosion.

S5: Conformance to Anproved Plahs; Mndification of Conditions or Revocation

Ongoing

~: a) Site shall be kept 1n a blight/nuisance-free condition. Any existing blight or nuisance shall
! ~ be abated within 60-90 days of approval, unless an carlier date is specified elsewhere.

b) The City of QOakland reserves the nght at any time during construction {o require
centification by a licensed professional that the as-butlt project conforms to all applicable
zoning requirements, including but not limited to approved maximum heights and
minimum setbacks. Failure to construct the project in accordance with approved plans
may result in remedial reconstruction, permit revocation, permit modification, stop work,
permit suspension or other corrective action.

~ ¢) Violation of any termy conditions or project description relating 10 the Approvals 1§
untawful, prohibited, and a violation of the Oakland Municipal Code. The City of
Oakland reserves the right to initiate civil and/or criminal enforcement and/or abatement

. proceedings, or after notice and public hearing, to revoke the Approvals or alter These

B conditions if it is found that there is violation of any of the conditions or the provisions of
the Planning Code or Municipal Code, orthe project operates as or causes a public

7 nuisance. This provision is not intended (o, nor does 1t; limit in any manner whatsoever
S the ahlity of the City to take appropriate enforcement actions.

* 6. Signed Copy of the Caanditions
-+ With submittal of a demolition, grading, and building permit
' A copy of the approval letter and conditions shall be signed by the property owner,
notarized, and submitted with each set of permit plans to the appropnate City agency for
this project.

. 7. Indemnification
o Ongoing
Gy a} To the maximum extent permitted by law, the apphcant shall defend (with counsel
’ acceptable to the City), indemnify, and hold harmless the City of Qakland, the Oakland
City Council, the City of Qakland Redevelopment Agency, the Oakland City Planning
Commission and its respective agents, officers, and employees (hereafter collectively
called City) from any linbulity, damages, claim, judgment, loss (direct or wndirect)action,
o ‘ causes of action, or proceeding (including legal costs, attorneys’ fees, expert witness or
" S ' consultant fees, Cify Attormey or staff ume, expenses or costs) (collectively called
L ' “Action”) against the City to attack, sel aside, void or annul, (1) an approval by the City
: relating to a development-related application or subdivision or (2) implementation of an
approved development-related project. The City may elect, in its sole discretion, to

s ta T, 1. '
R T
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i participate in the defense of said Action and the apphcant shall reimburse the City for its
e reasonable legal costs and attorneys’ fees.

b) Within ten (10) calendar days of the filing of any Action as specified in subsection A

above, the applicant shall execute a Letter Agreement with the City, acceptable to the
‘ Office of the City Attormney, which memorializes the above obligations. These obligations
Lo ‘ and the Letter of Agreement shall survive termination, extinguishment or invalidation of
' the approval. Failure to timely exccute the Letter Agreement does not relieve the apphicant
of any of the obligations contained in this condition or other requirements or conditions of
S ~approval that may be imposed by the City.

8. Compliance with Conditibns of Approval

A Ongoing’

v " The project applicant shall be responsible for compliance with the recommendations in any
T submitted and approved technical report and all the Conditions of Approval set forth below at its
- sole cost and expense, and subject to review and approval of the City of Oakland.

. 9. Severability

T, Ongoing.

Approval of the project would not have been granted but for the applicability and validity of each
and every one of the specified conditions, and if any one or more of such conditions 1s {found to
be invalid by a court of competent jurisdiction this Approval would not have been granted
without requiring other valid conditions consistent with achicving the same purpose and intent of
such Approval.

10. . Job Site Plans

Ongoing throughowt demolition, grading, and/or construction
‘ At least one (1) copy of the stamped approved plans, along with the Approval Letter and
e Conditions of Approval, shall be available for review at the job site at all times.

11. Special Inspector/Inspections, Independent Technical Review, Project Coordination
and Managemeit

Priorto issuance of a demalition, grading, and/or construction permit

The project applicant may be required to pay for on-call special inspector(s)}/inspections as
needed during the times of extensive or specializet plan check review, or construction. The
project applicant may also be required 1o cover the full costs of independent technical and other
types of peer review, monitorning and inspection, including without limitation, third party plan
check fees, including inspections of violations of Conditions of Approval. The project applicant
shall establish a deposit with the Building Services Division, as directed by the Building Official,
Director of City Planning or designee.

i 12. Days/Hours of Construction Operation

7 Ongoing throughout demolition, grading, and/or construction

The project applicant shall require construction contractors to limit standard construction
activities as follows:

a) Construction activities are limited to between 7:00 AM and 7:00 PM Monday through
Friday, except that pile driving and/or other extreme noise gencrating activitics
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b)

. . Ongoing.

_noise shall

greater than 90 dBA shall be limited to between 8:00 a.m. and 4:00 p.m. Monday
through Friday.

Any construction activity proposed to occur outside of the standard hours of 7:00 am
to 7:00 pm Monday through Friday for special activities (such as concrete pounng

which may require more continuous amounts of time) shall be evaluated on a case by
case basis, with criteria including the proximity of residential uses and a
consideration of resident’s preferences for whether the activity is acceptable if the
overall duration of construction is shortened and such construction activities shall
only be allowed with the prior wntten authorization of the Building Services
Division.

Construction activity shall not occur on Saturdays, with the following possible
exceptions:

. Prior to the building being enclosed, requests for Saturday construction for special

activities (such as concrete pouring which may require more continuous atnounts of
time), shall be evalnated on a case by case basis, with criteria including the proximity
of residential uses and a consideration of resident’s preferences for whether the
activity is acceptable if the overall duration of construction 1s shortened. Such
construction activities shall only be allowed on Saturdays with the prior written
é_uthorizatipn of the Building Services Division.

i. After the building is enclosed, requests for Saturday construction activities shall only

be allowed on Saturdays with the prior written authorization of the Building Services
Division, and only them within the intenor of the building with the doors and
windows closed.

No extreme noise generating activities (greater than 90 dBA) shall be allowed on
Saturdays, with no exceptions,

No construction activity shall take place on Sundays or Federal holidays.
Construction activities include but are not limited to: truck idling, moving equipment

(including trucks, elevators, etc) or materials, dehiverics, and construction mectings
held on-site in a non-enclosed area.

PROJECT SPECIFIC CONDTIONS:

13 Radio-Frequency Emissions

‘Prior to the final'building permit sign off.

The applicant shall submit a certified RF emissions report stating the facility is operating within
the acceptable standards established by the regulatory Federal Commumcations Commission.

14. -Operational

Noise levels from the activily, property, or any mechanical equipment on site shall comply with
the performance standards of Section 17.120 of the Quklund Planning Code and Section 8.18 of
the Oakland'Municipal Code. If noise levels exceed these standards, the activity causing the

be abated until appropriate noise reduction measures have been 1nstalled and
‘compliance. verified by the Planning and Zoning Division and Building Services.
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15.. Eqmpment cabinets
~“Prior to: butldmg permit Issuances.
The appl:cant shall submit revised elevations showing associated equipment cabinet are
concealcd within a single equlpmcnt box that is painted to match the utility pole, 1o the Oakland

s P]anmng Depaz‘tmcnt for review and approval.

. 16, ?OSSlble Blstnct ‘Undergrounding PG&E Pole
. Ongoing
_ Should the-PG &I utility pole be voluntarily removed for purposes of district undergrounding or
- otherwise; the telecommunications facility can only be re-established by applying for and
recewmg approval of a new application to the Oakland Planning Department as required by the

. -regulations.
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ATTACHMENT B

1 . New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
QOakland Hills » Qakland, CalHfornia

Statement of Hammett & Edison, Inc., Consulting Englineers

The firm of Hammett & Edison, Inc., Consulting Engineers, has been retained on behalf of New
Cingular Wireless, LLC, a wireless telecommunications service provider, to evaluate 32 distributed
antenna system (DAS) nodes proposed to be located in the Oakland Hills area of Oakland, California,

for compliance with appropriate guidelines limiting human exposure to radio frequency (“RF”)
electromagnetic fields,

Executive Summary

New Cingular Wireless proposes to install two directional panel antennas on 32 existing or
; proposed -utility poles sited in the Oakland Hills area of Oakland. The proposed operation
[ will comply with the FCC guidelines limiting public exposure to RF energy.

Prevailing Exposure Standards

The U.S. Congress requires that the Federal Communications Commission (“FCC”) evaluaie its

actions for possible significant impact on the environment. A summary of the FCC’s exposure limits
is shown in Figure 1. These limits apply for continuous exposures and are intended to provide a
prudent margin of safety for all persons, regardless of age, gender, size, or health. The most restrictive
FCC limit for exposures of unlimited duration to radio frequency energy for several personal wirciess
services are as follows:

— Wireless Service Frequency Band Qccupational Lamat Public Lirit
Microwave (Point-to-Point)  5,000~80,000 MHz 5.00 mW/cm? 1.00 mW/cm?
BRS (Broadband Radio) 2,600 5.00 1.00

AWS (Advanced Wireless) 2,100 5.00 1.00

PCS (Personal Communication) 1,950 5.00 1.00

Cellular 870 2.90 0.58

SMR (Specialized Mobile Radio) 855 2.85 0.57

700 MHz 700 2.35 0.47

[most restrictive frequency range]  30-300 1.00 0.20

Power line frequencies (60 Hz) are well below the applicable range of these standards, and there is
considered to be no compounding effect from simultancous exposure to power line and radio
frequency fields.

General Facility Requirements

Base stations typically consist of two distinct parts: the electronic transceivers (also called “radios” or
“channels”) that are connceted to the wraditional wired telephone lines, and the passive antennas that
send the wireless signals created by the radios out to be received by individual subscriber units.
' HAMMETT & EDISON, INC. SSxH
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New Cingular Wireless, LL.C + 32 Proposed Distributed Antenna System Nodes
QOakland Hills » Oakland, California

The transceivers are often located at ground level and are connected to the antennas by eoaxial cables.
A small antenna for reception of GPS signals is also required, mounted with a clear view of the sky.
Because of the short wavelength of the frequencies assigned by the FCC for wireless services, the
antennas require linc-of-sight paths for thewr stgmals to propagate well and so are installed at some
height above ground. The antennas are designed to concentrate their energy toward the horizon, with
very little energy wasted toward the sky or the ground. Along with the low power of soch facilities,
this means that it is generally not possible for exposure conditions to approach the maximum

permissible exposure limits without being physically very near the antennas,

Computer Medeling Method

The FCC provides direction for determining compliance in its Office of Engineering and Technology
Bulletin No. 65, “Ewvaluating Compliance with FCC-Specified Guidelines for Human Exposure to
Radio Frequency Radiation,” dated August 1997. Figure 2 attached describes the calculation

- methodologies, reflecting the facts that a directional antenna’s radiation pattern is not fully formed at

locations very close by (the “near-field” cffect) and that at greater distances the power level from an
energy source decreases with the square of the distance from it (the “inverse square law”). The
conservative nature of this method for evaluating exposurc conditions has been verified by numerous
field tests.

Site and Facility Description

Based upon information provided by New Cingular Wireless, that carrier proposes to install 32 new
nodes, listed in Table 1 below, in the Oakland Hills area of Oakland. Each node would consist of two

" Kathrein Model 840-10525 directional panel antennas installed on a new or existing utility pole to be

sited in a public right-of-way. The antennas would be mounted with no downtilt at an effective height
of about 35 feet above ground and would be oriented in different directions, as shown in Table 1. The
maximum effective radiated power in any direction would be 219 watts, representing simultaneous
operation by New Cingular Wireless at 104 watts for PCS, 61 watts for cellular, and 54 watts for
700 MHz service. There are reported no other wireless telecommunications base stations at the site or

nearby.

HAMMETT & EDISON, INC, S5XH
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New Cingular Wireless, L.1.C » 32 Proposed Distributed Antenna System Nodes

Oakland Hills » Oakland, California

Approximate Antenna
X I‘Imdefdl Address Onentations
Nodér3s  Grizzly Peak Boulevard and Golf Course Drive  116°T 321°T
Node 36 2501 Grizzly Peak Boulevard 65°T 248°T
Node 37 7541 Claremont Avenue 54°T 240°T
Node 39 8071 Claremont Avenue 36°T 215°T
Node 41  Grizzly Peak Boulevard and Skyline Boulevard  149°T 283°T
|Node42 6616 Pine Needle Drive 73°T  344°T
Node'46 1265 Mountain Boulevard 30°T  105°T
Node 47 5925 Sherwood Drive 13°T  285°T
Node'd8  Skyline Boulevard and Elverton Drive 153°T 325°T
Node 49 1732 Indian Way 24°T 306°T
Node 50 5612 Merriewood Drive 46°T 110°T
Node 51 5658 Grisborne Avenue 87°T 355°T
Node 52 5826 Mendoza Drive 61°T 121°7T
Node 53 6133 Snake Road 43°T 119°T
Node 54 2052 Tampa Avenue 0°T 100°T
Node 55 8211 Skyline Boulevard 98°T 158°T
Node 56 6837 Aitken Drive 65°T 316°T
I Nodé 57 6415 Westover Drive 137°T  302°T
‘Node 58 6828 Saroni Drive 20°T 100°T
Nodei59 2189 Andrews Street 37°T 88°T
Node' 60 5879 Scarborough Drive 33°T 81°T
Node 62 2997 Holyrood Drive 21°T BE°T
Node 63 2679 Mountain Gate Way 0°T 80°T
Node 64  Mountain Boulevard and Ascot Drive 25°T 110°T
Node 70 75 Castle Park Way 0°T 70°T
Node 71 3343 Crane Way 72°T 355°T
Node 74 6925 Pinchaven Road 0°T 70°T
Node 75. 6776 Thornhill Drive 66°T 127°T
Node 77 6659 Girvin Drive 100°T 180°T
‘Node78 7380 Claremont Avenue 55°T  200°T
Node 79 6757 Sobrante Road 70°T 159°T
"Node 81 Shepherd Canyon Road and Escher Drive 56T 209°T
Tablez 1. New Cingular Wireless Nodes Evaluated

Study Results

For.a person anywhere at ground, the maximum RF exposure level due to the proposed operation
through is calculated to be 0.0026 mW/cm?2, which is 0.50% of the applicable public exposure limit.
The m;:{iimum calculated level at the second-floor elevation of any nearby building” is 1.2% of the

) Including nearby residences located at icast 9 feet from any pole, based on photographs from Google Maps

% HAMMETT & EDISON, INC. SSXH
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