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1

CITY OF OAKLAND

2
3
4

This Contract made and entered into [Insert Date] (the "Effective Date"), by and between the
City of Oakland, in the state of California, hereinafter referred to as "CITY" and [insert conipany]
a California corporation, hereinafter referred to as "CONTRACTOR."

5

RECITALS

6
7
8
9
10

WHEREAS, the legislature of the state of California ("State"), by enactment of the California
Integrated Waste Management Act of 1989 ("Act") and subsequent additions and amendments
(codified at California Public Resources Code section 40000 et seq.). has declared that it is in
the public interest to authorize and require local agencies to make adequate provisions for Solid
Waste Collection within their jurisdiction;

11
12
13
14
15
16
17
18
19
20
21

WHEREAS, the State, through enactment of the California Integrated Waste Management Act of
1989 (California Public Resources Code section 40000, et seq.) also recognizes the important
health and safety consideration to long-term planning for local government's adequate Disposal
needs. The California Integrated Waste Management Act of 1989 declares that the
responsibility for management of Solid Waste is a shared responsibility between the State and
local governments. The State requires local governments to make adequate provision for at
least fifteen (15) years of Garbage Disposal capacity to preserve the health, safety and wellbeing of the public. The California Integrated Waste Management Act of 1989, Oakland City
Charter Article X and Oakland Municipal Code Chapter 8.28 also authorize local governments to
enter into exclusive franchise contracts to provide Garbage handling services for the health,
safety and well being of its citizens (California Public Resources Code section 40059);

22
23
24
25
26
27
28

WHEREAS, pursuant to California Public Resources Code section 40059(a) as may be
amended from time to time, as well as Oakland City Charter Article X and Oakland Municipal
Code Chapter 8.28, the CITY has determined that the public health, safety, and well-being
require that an exclusive right be awarded to a qualified CONTRACTOR to provide for the
Collection of Mixed Waste and Organic Materials, except for Collection of materials excluded by
the CITY'S Municipal Code and this Contract, and other services related to meeting the Act's
fifty (50) percent Diversion goal and other requirements of the Act;

29
30
31

WHEREAS, in 1990 the Alameda County Waste Reduction and Recycling Initiative Charter
Amendment established a county-wide solid waste diversion rate goal of seventy-five (75)
percent by 2010;

32
33
34
35

WHEREAS, in 2002 the City Council of the City of Oakland passed Resolution No. 77500
C.M.S., to adopt a goal of seventy-five (75) percent reduction of waste going to landfills by 2010
in support of the Measure D goal, and the implementation date established by the Alameda
County Source Reduction and Recycling Board;

36
37

WHEREAS, in 2006 the City Council of the City of Oakland approved Resolution No. 79774
C.M.S. which adopted a Zero Waste Goal by 2020;

38
39

WHEREAS, in 2006 the City Council of the City of Oakland passed Resolufion No. 80286
C.M.S., adopting a Zero Waste Strategic Plan;
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40
41
42
43

WHEREAS, it is the intent of the CITY to provide for the Collection and Processing of certain
subsets of Solid Waste defined as Mixed Materials, Garbage, Organic Materials and Bulky
Goods in Article 1 of this Contract; WHEREAS, the CITY has entered into Contracts to provide:
(i) Residenfial Recycling Collecfion Services; and (ii) Disposal Services within the CITY;

44
45
46

WHEREAS, Customers may voluntarily subscribe to and cancel such Collection Services from
CONTRACTOR, provided Customer otherwise obtains a permit to self-haul waste in compliance
with the CITY'S self-haul permit provisions;

47
48
49

WHEREAS, the CITY further declares its intent to regulate the maximum rates CONTRACTOR
may charge Customers for the Collection, transportation, Processing, recycling, composting,
and/or Disposal of Mixed Materials, Garbage, and Organic Material;

50
51
52
53

WHEREAS, this Contract and the maximum rates CONTRACTOR may charge Customers for
such Collection Services are a product of a multi-year, open and public procurement process,
are competitive for the industry based on the substantial array of services provided, and are
reasonably related to the cost of providing such services;

54
55
56
57
58
59
60

WHEREAS, the CITY Council has determined through a competifive procurement process for
Mixed Materials and Organics ("MM&O") Collecfion Services that CONTRACTOR, by
demonstrated experience, reputation and capacity, is qualified to provide for the Collecfion of
Mixed Matehals, Organic Materials and Bulky Goods within the corporate limits of the CITY, the
transportation of such material to appropriate places for Processing, Recycling, Composting
and/or Disposal; and CITY Council desires that CONTRACTOR be engaged to perform such
services on the basis set forth in this Contract;

61
62
63
64
65

WHEREAS, CONTRACTOR, through its proposal to the CITY, has proposed and represented
that it has the ability and capacity to provide for the Collecfion of Mixed Materials, Organic
Materials and Bulky Goods within the corporate limits of the CITY; the transportafion of such
material to appropriate places for Processing, Recycling, Composfing and/or Disposal; and the
Processing of materials;

66
67

WHEREAS, CITY wishes to engage CONTRACTOR to provide the services specified within this
Contract, in accordance with the terms and condifions of this Contract; and

68
69

WHEREAS, this Contract has been developed by and is satisfactory to CITY and
CONTRACTOR.

70
71

NOW THEREFORE, in consideration of the mutual covenants, condifions and considerafion
contained herein, CITY and CONTRACTOR hereby agree as hereinafter set forth:

72

ARTICLE 1. DEFINITIONS

73
74
75
76
77

For the purpose of this Mixed Materials and Organics Collecfion Services Contract ("Contract"),
the definifions contained in this Article shall apply unless otherwise specifically stated. When
not inconsistent with the context, words used in the present tense include the future, words in
the plural include the singular, and words in the singular include the plural. Use of the
masculine gender shall include the feminine gender.

78
79
80

1.01
AB 32. The Global Warming Solutions Act, (California Public Safety Code
secfion 38500 et seq.) as amended, including rules and regulations promulgated thereunder as
amended, which among other things, sets a greenhouse gas reducfion goal by 2020.

81
82

1.02 AB 341. The California legislafion (Stats. 2006, Ch. 476), as it may be amended
from fime to fime, that, among other things, added Chapter 12.8 of Part 3 of Division 30 of the

1
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Public Resources Code (commencing with secfion 42649) imposing mandatory commercial
recycling requirements and requirements that each jurisdicfion implement an outreach and
educafion program and monitor compliance with the Mandatory Commercial Recycling
requirements.
1.03

AB 939. The California Integrated Waste Management Act (Public Resources

Code secfion 40000 et seg.), as amended from fime to fime.

89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105

1.04 Bin. A watertight metal or plasfic Container with a hinged plasfic lid and a
capacity of between one (1) and seven (7) cubic yards, designed or intended to be mechanically
dumped into a packer type truck, which is approved by CITY and labeled as specified by CITY.
Bins may also include Compactors that are owned or leased by the MFD or Commercial Service
Recipient, contingent upon confirmation of compatibility from CONTRACTOR.
1.05 Bulky Goods. Materials such as, but not limited to, stoves, refrigerators, water
heaters, washing machines, clothes dryers, small air condifioning units, other large and small
household appliances, including appliances containing Freon, furniture, carpets, fires, wood,
household items, fires with or without rims, mattresses, clothing, Large Plant Debris, and
corrugated cardboard. Bulky Goods may also include E-Waste, U-Waste, and materials
generated from minor home repairs and other similar materials to the extent set forth in
Exhibit 14, which is attached to and included in this Contract and as may be amended from fime
to fime. Except for Bulky Goods Collected at CITY Facilifies, Bulky Goods must be generated at
the Service Address wherein the Bulky Goods are Collected. Bulky Goods do not include items
herein defined as Unacceptable Waste or Construcfion and Demolifion Debris, except as
defined above.

106
107
108

1.06 Cart. A watertight heavy plastic receptacle with a rated capacity of approximately
twenty (20), thirty-two (32), sixty-four (64) or ninety-six (96) gallons, having a hinged fight-fitting
lid, and two (2) wheels, that is approved by CITY and is labeled as specified by CITY.

109
110
111
112
113
114
115
116
117

1.07 Change in Law. The adopfion, promulgafion, or modificafion of any generally
applicable and enforceable federal, state, local joint power authority (JPA), or foreign rule, law,
regulafion, ordinance, order, judgment, decree, permit or administrative agency guidelines
(excluding orders, judgments, and decrees specific to a particular facility) duly adopted and
promulgated officially in wrifing for uniform applicafion occurring after January 1, 2013. Change
in Law does not include changes inifiated by CONTRACTOR. Change in Law shall not include
such changes enacted or adopted prior to the due date for RFP proposals, or regulatory
changes approved prior to the effective date of this Contract (i.e. chaptered statute or final
adopfion of regulation).

118

1.08

CITY. The CITY of Oakland, California, a municipal corporafion.

119
120

1.09 CITY Administrator. The CITY official who is responsible for the day-to-day
operafions of CITY agencies and departments or his/her designee.

121
122
123

1.10 CITY Bulky Goods Collecfion Service. The Collection of Bulky Goods from CITY
Facilities in the Service Area, the delivery of the Bulky Goods to the appropriate facilifies, and
the Disposal, Processing and markefing of the Bulky Goods.

124
125
126
127

1.11
CITY Collecfion Services. CITY Mixed Materials Collection Service, CITY
Organic Materials Collecfion Service, CITY Bulky Goods Collecfion Service, Street Litter
Container Collecfion Service, Temporary Roll-Off Box Collecfion Service, and CITY Special
Event Collecfion Service.
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128
129

1.12 CITY Facilifies. Those CITY properties or locations as set forth in Exhibit 4,
which is attached to and included in this Contract and as may be amended.

130
131
132
133
134

1.13 CITY Mixed Materials Collecfion Service. The Collecfion of Mixed Materials from
CITY Facilifies in the Service Area and either the delivery of the Mixed Materials to the
appropriate Mixed Materials Processing Facility, the Processing of the Mixed Materials and the
transfer of the Processing Residue to the Disposal Facility or the delivery of the non-processed
Mixed Materials to the Disposal Facility.

135
136
137

1.14 CITY Organic Materials Collection Service. The Collection of Organic Materials
from CITY Facilifies in the Service Area, the delivery of the Organic Materials to an Organic
Materials Processing Facility, and the Processing and markefing of the Organic Materials.

138
139
140

1.15 CITY Special Event Collection Service. The Collection of Garbage, Recyclable
Materials, Organic Materials and other materials as appropriate at CITY-sponsored special
events.

141

1.16

Collect/Collecfion. To pick up, transport and Process Discarded Materials. '

142
143

1.17 Collecfion Services. SFD Collection Services, MFD Collection Services,
Commercial Collecfion Services and CITY Collecfion Services.

144
145

1.18 Commercial. A business establishment and/or industrial facility including, but not
limited to, governmental, religious and educational facilifies.

146
147
148

1.19 Commercial Collecfion Services.
Commercial Mixed Materials Collecfion
Service, Commercial Organic Materials Subscripfion Collecfion Service, Temporary Roll-Off Box
Collection Service, and Commercial Special Events Collection Service.

149
150
151
152
153

1.20 Commercial Mixed Materials Collecfion Service. The Collection of Mixed
Materials from Commercial Service Addresses in the Service Area and either the delivery of the
Mixed Materials to the appropriate Mixed Materials Processing Facility, the Processing of the
Mixed Material and the transfer of the Processing Residue to the Disposal Facility, or the
delivery of the non-processed Mixed Materials to the Disposal Facility.

154

,

'

155
156
157
158

1.21
Commercial Organic Materials Subscripfion Collecfion Service. The Collection of
Organic Materials from Commercial Service Addresses in the Service Area subscribing to such
service, the delivery of the Organic Materials to an Organic Materials Processing Facility and
the Processing and markefing of the Organic Materials.

159
160
161

1.22 Commercial Special Events Collecfion Service. Mixed Materials, Recyclable
Materials and Organic Materials Collection, Disposal and processing services at special events
such as street festivals.

162
163
164
165
166

1.23 Community Outreach. Any informafion (whether written or othenvise) directed by
CONTRACTOR to Customers regarding the programs and services provided under this
Contract and shall be subject to the prior review and approval of CITY. The party proposing to
make such communicafion shall make reasonable good faith efforts to consult with the other
party to ensure accuracy and consistency with the requirements and spirit of this Contract.

167
168
169

1.24
Compactor. Any Roll-Off Box or Bin which has a compaction mechanism,
whether stationary or mobile, contingent upon confirmafion of compafibility from
CONTRACTOR.
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171
172
173
174
175

1.25
Construction and Demolition Debris. Materials resulting from construction,
remodeling, repair or demolition operations on any house, or residential property. Commercial
building, pavement or other structure. Construction and Demolition Debris includes but is not
limited to rocks, soils, tree remains and other Plant Debris which results from land clearing or
land development operations in preparation for construction.

176
177
178

1.26 Container. A Bin, Cart, Roll-Off Box, Compactor, street litter receptacle or other
item approved by CITY for use in containing materials set out for Collection under the terms of
this Contract.

179
180
181

1.27 Contract or Franchise Contract. The written document and all amendments
thereto, between CITY and CONTRACTOR, governing the provision of Collection Services as
provided herein, including all exhibits hereto, as it may be amended from fime to time.

182
183

1.28 Contract Manager. The CITY employee(s) designated by the CITY Administrator
to act as his/her designee regarding the day to day management of this Contract.

184
185
186
187
188
189
190
191
192
193
194
195
196

1.29

Contract Year. Each twelve (12) month period from July 1 to June 30 beginning

July 1,2015.
1.30

CONTRACTOR, [insert company]

1.31
Covered Electronic Device or CED. Discarded electronic devices that the
California Department of Toxic Substances Control ("DTSC") has determined to be a covered
electronic device (California Public Resources Code secfion 42463). CEDs include cathode ray
tube (CRT) devices (including televisions and computer monitors), LCD desktop monitors,
laptop computers with LCD displays, LCD televisions, plasma televisions, portable DVD players
with LCD screens and other electronic devices as may be added by the DTSC from time to time.
1.32 Customer. The Person or Persons who have the legal right to inifiate, cancel or
make changes to Collecfion Services.
1.33

Difficult to Serve. A set-out site for Containers which has any of the following

features:

197

1.33.1 A grade greater than fifteen (15) percent;

198

1.33.2 An obstructed vertical clearance of less than fifteen (15) feet;

199

1.33.3 A paved, concrete or similar surface over which Containers must be rolled

200

that contains large deep grooves;

201

1.33.4 An unpaved surface over which Containers must be rolled;

202

1.33.5 A turn radius of less than fifty (50) feet; or

203

1.33.6 Is more than one hundred (100) feet from the public road.

204
205
206
207
208
209
210
211

,

1.34 Discarded Material. Garbage, Mixed Materials, Recyclable Materials, Organic
Materials or Bulky Goods Generated at a Service Address and placed in a manner and location
that is designated for Collection pursuant to this Contract.
1.35 Disposal/Dispose. The disposition of Mixed Materials, Garbage and Residue
received from CONTRACTOR and CITY at the Disposal Facility under the terms of this
Contract, or a) the placement of any materials Collected pursuant to this Contract in landfills,
including as "beneficial reuse" as defined by California Code of Regulafions Title 27, Chapter 3,
Article 1, secfion 20686; or (b) disposition to "incinerators" as defined by Alameda County
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212

Waste Reducfion and Recycling Inifiafive Charter Amendment (Measure D) SUBSECTION

213

64.150T.

214

1.36

Disposal Contractor, [insert company]

215

1.37

Disposal Facility or Landfill, [insert landfill name and address]

216
217
218
219
220
221
222
223

1.38
Divert/Diversion. The avoidance of Disposal at the Disposal Facility or other
landfill, or through "transformafion" as defined by Public Resources Code section 40201, of any
materials Collected pursuant to this Contract, through Processing.
1.39
Dwelling Unit. Any individual living unit that includes a kitchen, and a room or
suite of rooms, and is designed or occupied as separate living quarters for an individual or
group of individuals. Dwelling Units include live/work units, as defined by Oakland Planning
Code secfion 17.65.160. Dwelling Units do not include work/live units, as defined by Oakland
Planning Code Section 17.65.150.

224
225
226
227

1.40
E-Waste. Waste that is powered by batteries or electricity, such as computers,
telephones, answering machines, radios, stereo equipment, tape players/recorders,
phonographs, videocassette players/recorders, compact disc players/recorders, calculators and
other items also defined as CEDs.

228
229

1.41
Fixed Body Vehicle. Any wheeled vehicle that does not rely on a Roll-Off Box or
other detachable container to Collect, contain and transport material.

230
231
232
233
234
235
236

1.42
Food Scraps. Raw or cooked vegetable, fruit, grain, fish, and other items,
including meat, bones, dairy products, cooking fats, oil or kitchen grease; paper, cardboard, and
other compostable items that have been contaminated with food, cooking fats, oil or kitchen
grease: compostable paper or plastics associated with food preparation or consumption such as
paper towels, paper plates, paper cups, tissue, waxed paper and waxed cardboard; and other
materials agreed upon the parties that are capable of being composted and that are set out
separate from Mixed Materials for Collection as Organic Materials.

237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257

1.43
Force Majeure. Any acts of God, such as landslides, lightning, fires, storms,
floods, pesfilence, freezing, earthquakes, explosions, sabotage, civil disturbances, acts of a
public enemy, wars, terrorism, blockades, riots or other industrial disturbances, eminent domain,
condemnafion or other taking or other events of a similar nature not caused or maintained by
CITY or CONTRACTOR, which event is not reasonably within the control of the party claiming
the excuse from its obligations due to such event to the extent such event has a significant and
material adverse effect on the ability of a party to perform its obligafions thereunder. Force
Majeure shall not include power outages, fuel shortages, strikes, work stoppage or slowdown,
sickout, lockout, picketing or other concerted job action conducted by or directed at
CONTRACTOR or CONTRACTOR'S employees or subcontractors. Force Majeure shall
include a Change in Law if such Change in Law prohibits a party's performance hereunder.
Notwithstanding the foregoing, (i) no event relating to the Disposal Facility operated by
CONTRACTOR or a related party of CONTRACTOR, or the delivery of Garbage, Mixed
Materials and/or Residue to a facility shall constitute a Force Majeure under this Contract unless
(and then only to the extent) that such event prevents the delivery of or acceptance of Garbage,
Mixed Materials and Residues to or by that facility; (ii) no failure of performance by any
subcontractor of CONTRACTOR shall be a Force Majeure unless such failure was itself caused
by a Force Majeure; (iii) except as provided herein, no event which merely increases
CONTRACTOR'S cost of performance shall be a Force Majeure; and (iv) no event, the effects
of which could have been prevented by reasonable precaufions, including compliance with
agreements and applicable laws, shall be a Force Majeure.
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258
259
260
261
262
263

1.44 Garbage. All, putrescible and non-putrescible waste, non-recyclable packaging
and rubbish attributed to nonnal activities of a Service Address wherein the Garbage is
generated and Collected, which is set out for Collection by the Service Recipient. Except for
Garbage Collected at CITY Facilifies, Garbage must be generated at the Service Address
wherein the Garbage is Collected. Garbage does not include abandoned automobiles or those
items defined herein as Unacceptable Waste.

264
265
266

1.45 Gross Receipts. CONTRACTOR revenue collected from Customers for the
provision of the Mixed Materials and Organics Collection Services exclusive of taxes and
government fees.

267

1.46

Guarantor. [Insert Name].

c

^

268
269
270

1.47 Guaranty. The document contained in Exhibit 18, which is attached to and
included in this Contract that is executed by the Guarantor guaranteeing the timely and full
performance of CONTRACTOR'S obligations.

271
272

1.48 Generator. A Person, Commercial business or any other entity that produces
Garbage, Mixed Materials, Organic Materials, or Bulky Goods.

273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304

1.49
Hazardous Waste. For purposes of this Contract, Hazardous Waste shall include
those wastes defined as Hazardous Waste in Oakland Municipal Code secfion 8.28.010 or as
subsequenfiy amended. Secfion 8.28.010 currently defines Hazardous Waste as any
hazardous waste, material, substance or combination of materials which because of its quantity,
concentration or physical, chemical or infectious characteristics may cause or significantly
contribute to an increase in mortality or an increase in serious irreversible or incapacitafing
reversible illness or may pose a substanfial present or potenfial risk to human health or the
environment when improperiy treated, stored, transported, Disposed or othenA/ise managed and
which requires special handling under any present or future federal, state or local law excluding
de minimis quantities of waste of a type and amount normally found in residential Garbage after
implementation of programs for the safe Collection, recycling, treatment and Disposal of
Household Hazardous Waste in compliance with secfions 41500 and 41802 of the California
Public Resources Code. Hazardous Waste shall include but not be limited to: (a) substances
that are toxic, corrosive, infiammable or ignitable; (b) petroleum products, crude oil (or any
fraction thereof) and their derivatives; (c) explosives, asbestos, radioactive materials, toxic
substances or related hazardous materials; and (d) substances defined, regulated or listed
(directly or by reference) by applicable local, state or federal law as "hazardous substances,"
"hazardous materials," "hazardous wastes," "pollutant," "reproductive toxins," "toxic waste" or
"toxic substances" or similariy identified as hazardous to human health or the environment,
including those so defined in or pursuant to any of the following statutes: (i) the Comprehensive
Environmental Response, Compensafion and Liability Act ("CERCLA") of 1980, 42 USC section
9601 et seg. (CERCLA); (ii) the Hazardous Materials Transportation Act, 49 USC section 1802,
et seg.; (iii) the Resource Conservation and Recovery Act, 42 USC section 6901 et seq.: (iv) the
Clean Water Act, 33 USC section 1251 et seg.; (v) California Health and Safety Code section
25115-25117, 25249.8, 25281 and 25316; (vi) the Clean Air Act, 42 USC section 7901 et seg.;
and (vii) California Water Code section 13050. All rules and regulations adopted and
promulgated pursuant to such statutes and future amendments to or recodifications of such
statutes and any regulations adopted pursuant to these statutes after the date of this Contract,
as well as any subsequently enacted federal or California statute relating to the use, release or
disposal of toxic or hazardous substances, or to the remediation of air, surface waters,
groundwater, soil or other media contaminated with such substances any other hazardous or
toxic substance, material, chemical, waste or pollutant identified as hazardous or toxic or

City of Oakland

Page 7

Mixed Materials and Organics Collecfion Services Contract

7/25/2014

305
306
307
308
309

regulated under any other applicable federal, state or local environmental laws currently existing
or hereinafter enacted, including, without limitafion, friable asbestos, polychlorinated biphenyl's
("PCBs"), petroleum, natural gas and synthefic fuel products and by-products. The parties
intend that this definifion not be limited to any particular statutory or regulatory regime and that it
be construed as broadly as possible.
, ,

310
311
312
313
314
315
316
317

1.50
Household Hazardous Waste ("HHW). Any Hazardous Waste generated at a
SFD, MFD or CITY Facility Service Address within the Service Area including but not limited to,
cleaning products, automotive products, fuel, lubricants, E-Wastes, paints, painfing supplies,
fluorescent lamps, compact fluorescent lamps, varnishes, solvents, herbicides, pesficides,
fertilizers, automobile batteries, household batteries, adhesives and Universal Waste except
those items defined in this Contract as Recyclable Materials including Used Oil or Used Oil
Filters and dry cell household batteries when placed for Collection as set forth in this Contract or
as directed by CITY.
-

318
319
320

1.51
Labor Disruption. Labor Disruptions are defined as strikes, slowdowns, sickout,
pickefing, other concerted job acfions, directed at CONTRACTOR, CONTRACTOR'S employees
or subcontractors, excluding lockouts or stoppages conducted or initiated by CONTRACTOR.

321
322
323
324

1.52
Large Plant Debris. Oversized Plant Debris such as tree trunks, branches or
untreated and unpainted wood with a diameter of more than six (6) inches and not more than
two (2) feet, or a length of more than four (4) feet and no more than six (6) feet, or weighing not
more than seventy-five (75) pounds.

325
326
327
328

1.53 Material Recovery Facility or MRF. Any facility, selected by CONTRACTOR and
approved or specifically designated by CITY, designed, operated and legally permitted for the
purpose of receiving and Processing Recyclable Materials, Organic Materials or Mixed
Materials.
^
.

329
330

1.54
Maximum Service Rates. Those rates and ancillary charges that were approved
by CITY and are contained in Exhibit 1 which is attached to and included in this Contract

331
332
333
334
335

1.55 Mulfi-familv Dwelling or MFD. Any residence with five (5) or more Dwelling Units,
including any flat, apartment, condominium, town home, service-enriched housing or other
residence and other Dwelling Units in detached buildings on a single parcel and excluding a
hotel, motel, dormitory, sheltered nursing facility, rooming house or other such similar facility as
determined by CITY.

336
337
338

1.56
MFD Bulky Goods Collection Service. The Collection of Bulky Goods from MFD
Service Recipients in the Service Area, the delivery of the Bulky Goods to the appropriate
facilities and the Disposal, Processing or marketing of the Bulky Goods.

339
340
341

1.57
MFD Collection Services. MFD Mixed Materials Collection Service, MFD
Organic Materials Collection Service, Temporary Roll-Off Box Collection Service, and MFD
Bulky Goods Collection Service.

342
343
344
345

1.58
MFD Mixed Materials Collection Service. The Collection of Mixed Materials from
MFD Service Addresses in the Service Area and the delivery of the Mixed Materials to the
appropriate Mixed Materials Processing Facility, the Processing of the Mixed Materials and the
transfer of the Processing Residue to the Disposal Facility.

346
347
348

1.59
MFD Organic Materials Collection Service. The Collection of Organic Materials
from MFD Service Addresses in the Service Area and the delivery of that Organic Materials to
an Organic Materials Processing Facility for Processing.
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349
350
351

1.60 Mixed Materials. All materials that are set out by the Service Recipient for
Collection by CONTRACTOR excluding items that are Source Separated. Mixed Materials do
not include items defined herein as Unacceptable Waste.

352
353
354

1.61
Mixed Materials Extra Service Tag. A tag approved by CITY and provided by
CONTRACTOR which may be purchased for use at SFD and MFD Service Addresses for the
Collecfion of extra Garbage or Mixed Materials.
,

355
356
357

1.62
Mixed Materials Processing Facility. Any MRF or Organics Processing Facility
selected by CONTRACTOR and approved by CITY that is designed, operated and legally
permitted for the purpose of receiving and Processing Mixed Materials.

358
359
360

1.63 Non-Collection Notice. A fortn developed and used by CONTRACTOR as
approved by CITY to notify Service Recipients of the reason for non-collection of materials set
out by the Service Recipient for Collection by CONTRACTOR pursuant to this Contract.

361
362
363
364
365
366
367
368

1.64 Organic Materials ("Organics"). Plant Debris, Food Scraps, compostable food
ware, compostable food containers, compostable paper, horse stable matter and other material
agreed upon by both parties that are separated for inclusion in the SFD Organic Materials
Collection Service, MFD Organic Materials Collection Service, Commercial Organic Materials
Subscription Collection Service or CITY Organic Materials Collection Service programs except
for Organic Materials Collected at CITY Facilities. Organic Materials must be generated at the
Service Address wherein the Organic Materials are Collected. Organic Materials do not include
items herein defined as Unacceptable Waste.
'-

369
370
371
372

1.65 Organic Materials Extra Service Tag. A tag approved by CITY and provided by
CONTRACTOR which may be purchased for use at Commercial Service Addresses subscribing
to Commercial Organic Materials Subscription Collection Service for the Collecfion of extra
Organic Materials.

373
374
375

1.66 Organic Materials Processing Facility. Any facility selected by CONTRACTOR
and approved by CITY, which is designed, operated and legally permitted for the purpose of
receiving and Processing Organic Materials or Mixed Materials.

376
377
378

1.67 Overage. An amount of material in excess of the capacity of the Container
utilized at the Service Address for the set out of such material except where such material is set
out through the use of an Extra Service Tag.

379
380
381

1.68 Per Dwelling Unit Recycling Rate. The dollar amount effecfive July 1 each year,
which CONTRACTOR invoices and collects from SFD and MFD Customers. The Per Dwelling
Unit Recycling Rate may comprise a RR Contractor component and a stabilizafion component

382
383
384

1.69 Person. An individual, associafion, partnership, corporation, joint venture,
school, the United States, the State of California, any municipality or other polifical subdivision
thereof or any other enfity whatsoever.

385
386
387
388
389
390
391
392

1.70 Plant Debris. Any vegetative matter resulting from normal yard and landscaping
maintenance or unpainted and untreated wood that is not more than four (4) feet in its longest
dimension or more than six (6) inches in diameter or weighs less than seventy-five (75) pounds
per individual piece and can be handled by two (2) persons. Plant Debris includes palm, yucca,
cactus, grass clippings, leaves, pruning, weeds, branches, brush, holiday trees and other forms
of horticultural waste. Plant Debris must be generated at the Service Address from which the
Plant Debris is Collected except for material generated on property owned or maintained by
CITY. Plant Debris does not include items defined herein as Unacceptable Waste.
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393
394
395
396
397
398
399
400

1.71
Processing. An operafion or series of operafions, whether involving equipment,
manual labor, or mechanical or biological processes that sorts, enhances, upgrades,
concentrates, decontaminates, packages or otherwise prepares Recyclable Materials, Organic
Materials, Mixed Materials or Bulky Goods and returns marketable elements thereof to the
economic mainstream in the form of raw material for new, reused or reconstituted products.
Processing begins at the fime the Recyclable Materials, Organic Materials, Bulky Goods or
Mixed Materials are delivered to the Processing facility and ends when the finished Processed
materials are sold or reused and the Residue is properiy Disposed.

401
402
403
404
405
406
407
408
409
410
411

1.72
Recyclable Materials. Those materials designated in this Contract or other
materials agreed upon by parties for Collection and Recycling under this Contract which are
segregated from Mixed Materials by the Service Recipient at the source of generafion.
Recyclable Materials include newspaper, mixed paper (including white and colored paper,
magazines, telephone books, chipboard, junk mail and high grade paper), glass containers,
metal containers (ferrous, non-ferrous and bi-metal containers including empty aerosol
containers), aluminum foil and trays, milk and juice cartons, soup and juice boxes, all narrow
neck rigid plastic containers, non-bottle rigid plastics, corrugated cardboard and dry cell
household batteries when contained in a sealed heavy duty plastic bag and set out for
Collection as required by CITY. CITY and CONTRACTOR may mutually agree to include
additional materials or remove materials from this list of Recyclable Materials.

412

1.73

Residential Recycling ("RR") Contractor. [Insert Name].

413
414

1.74 Residue.
Materials remaining after the Processing of Mixed Materials,
Recyclable Materials, Organic Materials or Bulky Goods which cannot reasonably be Diverted.

415
416
417

1.75 Roll-Off Box. A metal Container of between six (6) and fifty (50) cubic yards that
is normally loaded onto a motor vehicle and transported to an appropriate facility. A Roll-Off
Box may be open topped or covered at the discrefion of CITY with or without a compaction unit.

418
419
420

1.76

Service Address. The physical location of the SFD, MFD, Commercial or CITY

property receiving Collecfion Services.
1.77

Service Area. That area within the corporate limits of the city of Oakland.

421
422
423
424
425

1.78 Service Recipient A Person receiving Collecfion Services at the Service
Address under the terms of this Contract.
1.79 SFD Collection Services. SFD Mixed Materials Collection Service, SFD Organic
Materials Collection Service, Temporary Roll-Off Box Collection Service, and SFD Bulky Goods
Collection Service.
. r

426
427
428

1.80 SFD Bulky Goods Collection Service. The Collection of Bulky Goods from SFD
Service Addresses in the Service Area, the delivery of the Bulky Goods to the appropriate
facilities and the Processing marketing and Disposal of the Bulky Goods.

429
430
431
432
433

1.81
SFD Mixed Materials Collection Service. The Collection of Mixed Materials from
SFD Service Addresses in the Service Area and either the delivery of the Mixed Materials to the
appropriate Mixed Materials Processing Facility, the Processing of the Mixed Material and the
transfer of the Processing Residue to the Disposal Facility or the delivery of the non-processed
Mixed Materials to the Disposal Facility.

434
435
436

1.82 SFD Organic Materials Collection Service. The Collection of Organic Materials
from SFD Service Addresses in the Service Area, and the delivery of the Organic Materials to
an Organic Materials Processing Facility for Processing.
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437

438

V

•

•

v-''

•

439
440
441

1.83 Single Family Dwelling or SFD. A detached or attached residence containing
four (4) or fewer Dwelling Units when each Dwelling Unit is designed or used for occupancy by
one (1) or more individuals.

442
443
444
445
446
447
448
449
450
451
452
453

1.84 Solid Waste. All putrescible and non-putrescible solid, semisolid and liquid
wastes including Garbage, trash, refuse, paper, rubbish, ashes, industrial wastes, Construcfion
and Demolifion Debris, discarded home and industrial appliances, dewatered, treated or
chemically fixed sewage sludge which is not Hazardous Waste, manure, vegetable or animal
solid and semisolid wastes and other discarded solid and semi-solid wastes as defined in
California Public Resources Code section 40191, as that section may be amended from time to
time, but does not include Source Separated Recyclable Materials, abandoned vehicles and
parts thereof. Hazardous Waste or low-level radioactive waste, medical waste, Unacceptable
Waste or Plant Debris. Solid Waste may include Recyclable Materials, Compostable Materials
and Construction and Demolition Debris if such materials are not Source Separated from Solid
Waste at the site of generation or Collected for Recycling, Composting, Processing and
marketing.

454
455
456

1.85 Source Separated. Recyclable Materials, Organic Materials and Bulky Goods
that have been segregated from Garbage, by or for the Generator at the Service Address at
which the materials were generated for diversion.

457
458
459

1.86 Street Litter Container Collection Service. The Collection of Garbage and
Recyclable Materials from street litter Containers within the Service Area and the transport and
delivery of the Collected materials to the appropriate facility.

460
461
462
463

1.87 Temporary Roll-Off Box Collection Service. The Collection of Discarded
Materials from a Service Address, which are generated as a byproduct of activities at that
Service Address other than permitted construction or demolition through use of a temporarily
placed box and the delivery of those materials to the appropriate facility.

464
465

1.88 Ton/Tonnage. A unit of measure for weight equivalent to two thousand (2,000)
standard pounds where each pound contains sixteen (16) ounces.

466
467
468
469
470
471

1.89
Universal Waste ("U-Waste"). Materials that DTSC considers Universal Waste
(California Code of Regulations Title 22, Div 4.5, Ch 23), including materials such as batteries,
thermostats, lamps, cathode ray tubes, computers, telephones, answering machines, radios,
stereo equipment, tape players/recorders, phonographs, video cassette players/recorders,
compact disc players/recorders, calculators, some appliances, aerosol cans, fluorescent lamps
and certain mercury-containing devices.

472
473
474
475
476
477
478
479
480

1.90 Unacceptable Waste. Any and all waste, including but not limited to, Hazardous
Waste and Household Hazardous Waste, the acceptance or handling of which would cause a
violation of any permit condition or legal or regulatory requirement, damage or threatened
damage to CONTRACTOR'S equipment or facilities, or present a substantial endangerment to
the health or safety of the public or CONTRACTOR'S employees; provided, that de minimis
quantities or waste of a type and amount normally found in Garbage or Mixed Materials after
implementation of programs for the safe Collection, Processing, treatment, and Disposal of
Household Hazardous Waste in compliance with sections 41500 and 41802 of the California
Public Resources Code shall not constitute Unacceptable Waste. Unacceptable Waste does
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481
482

not include Used Oil, Used Oil Filters, dry cell or household batteries when placed for Collecfion
as set forth in this Contract.

483
484

1.91
Work Day. Any day, Monday through Saturday that is not a holiday as set forth
in Secfion 6.11 of this Contract

485
486

ARTICLE 2. REPRESENTATIONS AND WARRANTIES OF
CONTRACTOR

487
488

CONTRACTOR hereby makes the following representations and warranties for the benefit of
CITY as of the date of this Contract.

489
490
491
492

2.01 Corporate Status. CONTRACTOR is a corporafion duly organized, validly
existing and in good standing under the laws of the State of California. It is qualified to transact
business in the State of California and has the corporate power to own its properties and to
carry on its business as now owned and operated and as required by this Contract.

493
494
495
496
497
498

2.02 Corporate Authorization. CONTRACTOR has full legal right power, and
authority to execute, deliver, and perform its obligations under this Contract. The Board of
Directors of CONTRACTOR (or the shareholders if necessary) has taken all actions required by
law, its articles of incorporation, its bylaws or otherwise to authorize the execution and delivery
of this Contract. The persons signing this Contract on behalf of CONTRACTOR have authority
to do so.
- , . .

499
500
501
502
503

2.03 Contract Duly Executed. The Persons signing this Contract on behalf of
CONTRACTOR have been authorized by CONTRACTOR to do so, and this Contract has been
duly executed and delivered by CONTRACTOR in accordance with the authorization of its
Board of Directors or shareholders, if necessary, and constitutes a legal, valid, and binding
obligation of CONTRACTOR enforceable against CONTRACTOR in accordance with its terms.

504
505
506

2.04 No Conflict with Applicable Law or Other Documents. To the best of
CONTRACTOR'S knowledge, neither the execution and delivery by CONTRACTOR of this
Contract nor the performance by CONTRACTOR of its obligafions hereunder:

507
508

2.04.1 Confiicts with, violates or will result in a violafion of any exisfing applicable
law; or

509
510
511
512

2.04.2Confiicts with, violates or will result in a breach or default under any term
or condifion of any exisfing judgment order or decree of any court, administrafive agency or
other governmental authority, or of any existing Contract or instrument to which CONTRACTOR
is a party, or by which CONTRACTOR or any of Contractor's properties or assets is bound; or

513
514
515

2.04.3 Will result in the creation or imposition of any lien, charge, or
encumbrance of any nature whatsoever upon any of the properties or assets of CONTRACTOR
which will interfere materially with CONTRACTOR'S performance hereunder. ,
?

516
517
518
519
520
521
522
523

2.05 No Litigation. There is no action, suit proceeding or action at law or equity, or to
the best of CONTRACTOR'S knowledge, any investigation before or by any court or
governmental entity, pending or threatened against CONTRACTOR or otherwise affecting
CONTRACTOR, wherein an unfavorable decision, ruling or finding, in any single case or in the
aggregate, would materially adversely affect CONTRACTOR'S performance hereunder, or
which in any way would adversely affect the validity or enforceability of this Contract, or which
would have a material adverse effect on the financial condifion of CONTRACTOR or its parent
company.

Page 12
CITY f OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

524
2.06 Financial Ability. Disclosures. No Material Change. CONTRACTOR has
525
sufficient financial resources to perform all aspects of its obligations hereunder.
526
CONTRACTOR has provided CITY with audited financial statements which present fairiy, in
527
accordance with generally accepted accounfing principles, the financial resources of
528
CONTRACTOR. There has been no material adverse change in CONTRACTOR'S or
529
CONTRACTOR'S parent company's financial circumstances since the date of the most recent
530 financial statements.
531
532

2.07 Expertise. CONTRACTOR has the expert, professional, and technical capability
to perform all of its obligafions under this Contract.

533
534
535
536
537

2.08 CONTRACTOR'S Statements.
CONTRACTOR'S proposal and any other
supplementary informafion submitted to CITY that CITY has relied on in negofiafions and
entering into this Contract, do not: (i) contain any untrue statement of a material fact or (ii) omit
to state a material fact that is necessary in order to make the statements made, in light of the
circumstances in which they were made, not misleading.

538
539
540
541

2.09 CONTRACTOR'S Invesfigation. CONTRACTOR has made an independent
investigation (satisfactory to it) of the conditions and circumstances surrounding this Contract
and the work to be performed by CONTRACTOR under the Contract, and enters into this
Contract on the basis of that independent investigation.

542
543
544
545
546
547

2.10 Voluntary Use of Approved Disposal Facility. CONTRACTOR, without constraint
and as a free-market business decision in accepting this Contract, agrees to use the Disposal
Facility for the purposes of Disposing of all Mixed Materials not delivered to a Mixed Materials
Processing Facility and Residue resulting from Processing of Mixed Materials Collected in the
Service Area. Such decision by CONTRACTOR in no way constitutes a restraint of trade
notwithstanding any Change in Law regarding fiow control limitations or any definition thereof

548

ARTICLE 3. TERM OF CONTRACT

549
550
551

3.01 Term. The term of this Contract shall be for a ten (10) year period beginning
July 1, 2015, and terminafing on June 30, 2025. CITY shall have an option to offer to extend
the Contract for up to two (2) addifional five (5) year periods.

552
553
554
555
556
557

3.01.1 First Extension. On or about May 1, 2022, CITY in its sole discretion may
offer to extend this Contract by five (5) years by notifying CONTRACTOR of its intention to do
so in writing. CONTRACTOR shall respond in writing to CITY within sixty (60) calendar days of
receipt of offer from CITY either accepting or rejecting the CITY'S first extension offer. In the
event CONTRACTOR rejects the offer of extension from CITY, this Contract shall automatically
be extended for one (1) year and shall terminate on June 30, 2026.

558
559
560
561
562
563
564

3.01.2 Second Extension. In the event CONTRACTOR accepts CITY'S first
extension offer as set forth in Section 3.01.1, then on or about May 1, 2027, CITY in its sole
discretion may offer to extend this Contract by five (5) years by notifying CONTRACTOR of its
intention to do so in writing. CONTRACTOR shall respond in writing to CITY within sixty (60)
calendar days of receipt of offer from CITY either accepting or rejecting the CITY'S second
extension offer. In the event CONTRACTOR rejects the offer of extension from CITY, this
Contract shall automatically be extended for one (1) year and shall terminate on June 30, 2031.

565
566
567

3.01.3 No Right to Extension. Nothing in the foregoing paragraphs or otherwise
set forth in this Contract is intended to create a right in favor of CONTRACTOR to obtain either
the flrst or second extension.
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568
569

ARTICLE 4. CONTRACTOR'S COVENANTS; CITY OPTION TO
TERMINATE

570
571
572
573
574

4.01 General. CONTRACTOR covenants that it shall obtain and deliver to CITY the
document set forth in Section 4.02 below and use its best efforts to deliver it on or before
June 1, 2015. If such document is not delivered to CITY in satisfactory form by June 15, 2015,
CITY may terminate this Contract with absolutely no continuing financial obligations to
CONTRACTOR and may resort to the rights and remedies provided for in Article 29 hereot

575
576
577

4.02 Receipt of Performance Security. CONTRACTOR shall provide CITY with, and
CITY shall accept if it complies with Article 24, the performance security described in Article 24
of this Contract.

578
579
580
581
582
583
584
585
586

4.03 Termination. This Contract may be tenninated prior to the expiration of its initial
term and any extension as may be provided only in accordance with the provisions of this
Contract. At the expiration of the term provided for hereunder, or in the event of a termination
as allowed under this Contract, CONTRACTOR, at its own expense for a period of up to six (6)
months, shall cooperate fully with CITY, as reasonably necessary, to ensure an orderiy
transition to any and all new service providers, and CITY shall have no continuing obligations to
CONTRACTOR other than those expressly provided for under this Contract. CONTRACTOR
shall transfer. Process or Dispose of all materials that have been Collected or are in Process
under this Contract as of the date of expiration or termination.

587

ARTICLE 5. SERVICES PROVIDED BY CONTRACTOR

588
589
590

5.01 Grant of Exclusive Contract. Except as otherwise provided in this Contract,
CONTRACTOR is herein granted an exclusive Contract to provide Collection Services within
the Service Area. No other services shall be exclusive to CONTRACTOR.

591
5.02 Limitations to Scope of Exclusive Contract. Nothing in this Contract shall limit the
592 right of any Person to donate or sell his or her Recyclable Materials, Organic Materials, or Bulky
593
Goods pursuant to Section 5.03 below.
594
595
596

5.03 Collection by Other Persons. Notwithstanding CONTRACTOR'S rights under
this Contract as described above, the following materials may be Collected by Persons other
than CONTRACTOR:

597
598
599

5.03.1
Solid Waste which is removed from any premises and which is
transported personally by the owner or occupant of such premises (or by his or her employees)
to any permitted processing or disposal site;

600
601
602

5.03.2
Construction and Demolition Debris that is incidentally removed by
a construction or demolition contractor or as part of a total service offered by such company and
where the company uses its own equipment and employees;

603
604
605
606

5.03.3
Mixed Materials, Garbage, Organic Materials, Bulky Goods or
Recyclable Materials Collected and transported by CITY crews to the Disposal Facility,
Materials Recovery Facility, Organic Materials Processing Facility, Mixed Materials Processing
Facility or transfer station;

607
608
609
610

5.03.4
Recyclable Materials or Bulky Goods that are Source Separated
at any Service Address by the Generator and donated or sold. Recyclable Materials are
considered "donated or sold" so long as the Person collecting the Recyclable Materials does not
receive a net payment from the Generator (including but not limited to any payment for
?
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611
612

consulting and/or management fees related to the collection of any waste materials including
Recyclable Materials);

613
614

5.03.5
Beverage containers delivered for Recyclable Materials under the
California Beverage Container Recyclable Materials Litter Reduction Act section 14500, et seg.;

615
616
617

5.03.6
Organic Materials removed from a Service Address by a
gardening, landscaping or tree trimming service provider as an incidental part of a total service
offered by that service provider rather than as a hauling service;

618
619
620
621
622
623

5.03.7
Source Separated Recyclable Materials generated by Commercial
Service Addresses including but not limited to those collected by a Person under contract to
CITY and those collected through private arrangements between the Generator and the
collection company, which are recycled at a recycling facility that holds all applicable permits;
provided, however, that loads that contain more than ten (10) percent by weight or volume of
non-recyclable material shall not be considered Source Separated Recyclable Materials;

624
625
626
627

5.03.8
Discarded Materials removed from a Service Address in a Fixed
Body vehicle by a property management maintenance or cleanup service provider as an
incidental part of the total on-property cleanup or maintenance service offered by the service
provider rather than as a hauling service;

628
629

5.03.9

Animal waste and remains from slaughterhouses and butcher

shops or grease or vegetable oil waste for use as tallow;

630

5.03.10

Waste vegetable oil used as an alternative fuel;

631
632
633
634

5.03.11
Homogeneous organic by-products such as spent hops or coffee
bean chaff which are generated by food product manufacturers and processors delivered to
destinations other than solid waste or compost facilifies and used as livestock feed;
5.03.12
By-products of sewage treatment including sludge, grit and

635

screenings;

636

5.03.13

Hazardous Waste regardless of its source;

637
638
639
640

5.03.14
Bulky Goods removed from a Service Address for a nominal
charge by a retailer as an incidental part of a sale of merchandise; and
5.03.15
Bulky Goods removed from a Service Address for a nominal
charge by a reuse facility or reuse business.

641
642
643

5.04 Prohibifion. Nothing in Secfion 5.03 shall allow the Collection, through the use of
a Roll-Off Box, of Mixed Materials, Garbage, Organics, Bulky Goods, or SFD, MFD or CITY
Recyclable Materials for a fee by a service provider whose primary service is hauling.

644
645
646
647

5.05 Use of Other Persons. CONTRACTOR acknowledges and agrees that CITY
may permit other Persons besides CONTRACTOR to Collect any and all types of materials
excluded from the scope of this Contract, as set forth above, without seeking or obtaining
approval of CONTRACTOR.

648
5.06 Applicable Law. The scope of this Contract shall be interpreted to be consistent
649
with applicable law, now and during the term of the Contract subject to provisions of Section 30.
650 ff future judicial interpretations of current law or new laws, regulations, or judicial interpretations
651
limit the ability of CITY to lawfully provide for the scope of services as specifically set forth
652
herein, CONTRACTOR agrees that the scope of the Contract will be limited to those services
653
and materials which may be lawfully provided. In such an event, it shall be the responsibility of
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654
655

CONTRACTOR to minimize the financial impact of such future judicial interpretafions or new
laws, subject to the other provisions of the Contract

656

ARTICLE 6. SERVICE STANDARDS

657
658
659
660

6.01
Service Standards. CONTRACTOR shall perform all Collecfion Services under
this Contract in a thorough and professional manner. Subject to Section 29.05, Collection
Services described in this Contract shall be performed regardless of weather conditions or
difficulty of Collection.

661

6.02

Hours and Days of Collection.

'

662
663
664
665
666
667
668

6.02.1 SFD and MFD Collection Services shall be provided, commencing no
eariier than 6:00 a.m. and terminating no later than 6:30 p.m., in accordance with the CITY
Municipal Code, Monday through Friday with no service on Saturday (except for holiday service
as set forth in Section 6.11 of this Contract in which case normal Collection hours may be
utilized) or Sunday. The hours, days, or both of Collection may be extended due to
extraordinary circumstances or conditions with the prior written consent of the Contract
Manager.

669
670
671
672
673
674
675
676

6.02.2 Commercial Collection Services and CITY Collection Services shall be
provided Monday through Saturday with limited Collection Services on Sunday.
CONTRACTOR shall endeavor to route collection vehicles in a manner that minimizes noise
and traffic impacts during critical periods of the day, including: near residential properties from 6
pm to 6 am, near schools during pick-up and drop-off hours, in merchant districts during normal
business hours, and in high traffic areas during peak commute hours. CONTRACTOR shall
resolve complaints of noise and traffic impacts caused by CONTRACTOR'S activities to the
satisfaction of CITY.

677
678
679
680

6.03
Transfer of Loads on Public Streets and Roads. CONTRACTOR is prohibited
from transferring loads from one vehicle to another on any public right-of-way unless there is a
necessity to do so because of road conditions, mechanical failure, truck fire or accidental
damage to a vehicle without written permission from the Contract Manager.

681
682
683
684
685
686
687

6.04 Manner of Collecfion. CONTRACTOR shall provide Collection Services with as
littie disturbance as reasonably possible and shall leave any Cart or Bin in an upright position,
with the lid closed, at the same point it was Collected without obstructing alleys, roadways,
driveways, sidewalks or mail boxes. CONTRACTOR will not be responsible for Carts or Bins
being moved or open due to weather conditions or other factors beyond its control, such as
scavengers. CONTRACTOR shall also lock any Bin and close or lock as appropriate any
Container enclosure which it opened or unlocked as part of Collecfion Services.

688
689
690
691
692

6.05 Record of Non-Collection. When any Discarded Material, or other material set
out for regular or special Collection, is not Collected by CONTRACTOR for sufficient reason,
CONTRACTOR shall leave a Non-Collection Notice. A copy of any Non-Collection Notice,
along with the name and address of the party noticed, shall be delivered to the Contract
Manager within twenty-four (24) hours of CITY'S request
^.\^,,^^^: .

693
694
695
696
697

6.06

Containers.

.

'

6.06.1 Carts. Carts are to be hot-stamped, embossed, or laminated, with a
unique identificafion number and the words "City of Oakland," and in-molded with the type of
materials to be Collected (i.e.. Garbage, Organic Materials, Recyclable Materials), name and
phone number of CONTRACTOR, and instructions for proper usage. In-molding on the Carts
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698
699
700

shall be on the lids. CONTRACTOR'S name shall not be included on the body of Carts.
Labeling and graphics of the Carts shall be approved by CITY. Carts shall not contain any type
of advertising without the written approval of the Contract Manager.

701
702
703
704
705
706
707
708
709

6.06.2 Bins. Bins, including those defined herein as Compactors are to be
marked with a unique identificafion number, labeled with the type of materials to be Collected
(i.e., Garbage, Organic Materials, Recyclable Materials), the size in cubic yards,
CONTRACTOR'S name and phone number and instrucfions for proper usage and be in good
working order. Labeling and graphics of the Bins shall be approved by CITY. Used Bins may
be utilized providing they are newly painted, properiy marked, in good working order and free of
rust and holes. CITY retains the right to inspect any such used Bins and direct CONTRACTOR
to replace such used Bin if it is deemed to be not acceptable. Bins shall not contain any type of
advertising without the written permission and approval of the Contract Manager.

710
711
712
713
714
715
716
717

6.06.3 Roll-Off Boxes. Roll-Off Boxes, including those defined herein as
Compactors are to be marked with a unique identificafion number, labeled with the size in cubic
yards, CONTRACTOR'S name and phone number and instrucfions for proper usage, be in good
working order, and at the discrefion of CITY have lids. Labeling and graphics of the Roll-Off
Boxes shall be approved by CITY. Used Roll-Off Boxes may be ufilized, provided they are
newly painted, properiy marked, in good working order and free of rust and holes. CITY retains
the right to inspect any such used Roll-Off Boxes and direct CONTRACTOR to replace such
used Roll-Off Box if it is deemed to be not acceptable.

718
719
720
721
722
723
724
725

6.06.4 Purchase. Distribution, and Collection of Carts and Bins. CONTRACTOR
shall be responsible for the purchase and distribution of fully assembled and functional
Containers to Service Addresses in the Service Area based on the type and level of service
received by each Service Address. CONTRACTOR shall also distribute Containers, as needed,
to new Service Addresses during the term of this Contract. The distribution shall be completed
no later than the next regulariy scheduled Collecfion day after receipt of notification from CITY,
the Customer or the Service Recipient; provided, however, CONTRACTOR must receive the
notification at least six (6) Work Days prior to distribution.

726
727
728
729
730

6.06.4.1
CONTRACTOR shall be responsible for the Collecfion of
abandoned, used, discarded, or unwanted Mixed Materials or Organic Materials Containers in
the Service Area within six (6) Work Days of notification by CITY, a Service Recipient, or a
Customer. The Containers shall be repaired or, if repair is not pracfical. Recycled. This service
shall be provided at no addifional cost to CITY, Customer or Service Recipient.

731
732
733
734

6.06.5 Repair or Replacement of Carts and Bins. CONTRACTOR shall be
responsible for repair or replacement of Carts and Bins and their component parts, including but
not limited to, hinged lids, wheels, axles and labels, as provided below. CONTRACTOR shall
also be responsible for securing replacement of all items covered by manufacturer warranty.

735
736
737
738
739
740

6.06.6 Replacement of Carts and Bins Provided Under Previous Contract. If
CONTRACTOR has, or obtains Carts provided under previous contract, then in lieu of providing
one hundred percent of new Carts, CONTRACTOR may replace at least twenty (20) percent of
the Carts provided under the previous contract at no cost or inconvenience to the Service
Recipient or Customer in the inifial Contract Year. In particular, CONTRACTOR shall replace at
least the following number of Carts in each category:

SFD Service Addresses

City of Oakland

Mixed Material Carts

Organics Carts

20,400

20,400

V
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MFD Service Addresses

2,000

n/a.

Commercial
Addresses

400

n/a.

Service

<"

741
742
743
744

CONTRACTOR shall be responsible for ongoing replacement of Carts and Bins during the
remaining term at a frequency and in amounts to ensure maintenance of adequate
serviceability. This continual replacement is estimated to be at a rate of up to three percent (3%)
per subsequent Contract Year, but in any event shall be sufficient to maintain serviceability.

745
746
747
748
749
750

6.06.7 Replacement of Carts and Bins Damaged by CONTRACTOR.
CONTRACTOR'S employees shall take care to prevent damage to Carts or Bins by
unnecessary rough treatment. However, any Cart or Bin damaged by CONTRACTOR shall be
replaced or repaired by CONTRACTOR, at CONTRACTOR'S expense, no later than the next
regulariy scheduled Collection day or within six (6) Work Days (whichever is later), at no cost or
inconvenience to the Service Recipient or Customer.

751
752
753
754
755
756

6.06.8 Replacement of Carts and Bins Due to Normal Wear and Tear. Upon
notification to CONTRACTOR by a Service Recipient or Customer of the need for replacement
or repair to a Cart(s) or Bin(s) due to normal wear and tear, CONTRACTOR shall replace or
repair such Cart(s) or Bin(s) at CONTRACTOR'S expense, by the next regulariy scheduled
Collecfion day, or within six (6) Work Days (whichever is later) at no cost or inconvenience to
the Service Recipient or Customer.

757
758
759
760
761
762
763
764
765
766
767
768
769

6.06.9 Replacement of Carts and Bins Required Through No Fault of
CONTRACTOR. Upon notification to CONTRACTOR by CITY or a Service Recipient that the
Service Recipients Mixed Materials or Organics Cart(s), or Bin(s) have been stolen or damaged
beyond repair through no fault of CONTRACTOR, CONTRACTOR shall deliver a replacement
Cart(s), or Bin(s) to the Service Address no later than the next regulariy scheduled Collection
day, at no cost, subject to the limitations set forth below, or inconvenience to the Service
Recipient or Customer. Notwithstanding the foregoing, in cases where CONTRACTOR can
demonstrate that the replacement is due to factors other than CONTRACTOR mishandling or
damage, ordinary wear and tear, or third-party theft, CONTRACTOR may invoice the Customer
or Service Recipient requesting such a replacement in accordance with the "Cart Replacement"
Maximum Service Rate set forth in Exhibit 1 to this Contract or as may be adjusted under the
terms of this Contract from fime to fime. CONTRACTOR shall maintain records documenfing all
Cart and Bin replacements occurring on a monthly basis.

770
771
772
773
774
775
776
777
778

6.06.10
Reporting Requirements for Replacements. No later than July 15,
2016 and annually thereafter during the term of this Contract CONTRACTOR shall provide
CITY with an electronic report of Cart and Bin Replacements provided during the preceding
Contract Year in a form and format approved by CITY and using software approved by CITY. At
a minimum, the report shall include the size, type, and number of Bins and Carts replaced and
the reason for such replacement based upon one of the following five (5) categories: Missing;
Stolen; Damaged; Destroyed; or Normal Wear and Tear. The report shall also include a
calculafion of the base number for Cart and Bin replacements under Secfion 6.06.9 for the prior
Contract Year and the current Contract Year.

779
780
781

6.06.11
Cart or Bin Change. As provided below, upon notificafion to
CONTRACTOR by CITY or a Customer that a change in the size or number of Carts or Bins is
required, including a change to provide addifional Mixed Materials or Organics capacity
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782
783

CONTRACTOR shall deliver such Carts or Bins to the Service Address by the next regularly
scheduled Collection day or within six (6) Work Days (whichever is later).

784
785
786
787

6.06.11.1
Each SFD Service Address shall be entitled to receive two
(2) free Mixed Materials Cart exchanges (meaning an increase or decreased Cart size) and two
(2) free Organic Materials Cart exchanges during the inifial Contract Year, and once every year
thereafter during the term of this Contract

788
789
790
791
792
793

6.06.11.2
Each MFD Service Address shall be entitied to receive two
(2) free service exchanges in the first Contract Year. Beginning on July 1, 2016, each MFD
Service Address shall be entitled to receive one (1) free service exchanges per Contract Year
during the term of this Contract. For the purposes of this Secfion, a service exchange
represents the exchange of as few as one (1) and as many as the total number of Carts and
Bins provided by CONTRACTOR to the Service Address.

794
795
796
797

6.06.11.3
Each CITY Facility shall be entitled to receive one (1) free
service exchange per Contract Year during the term of this Contract. For the purposes of this
Secfion, a service exchange represents the exchange of as few as one (1) and as many as the
total number of Carts and Bins provided by CONTRACTOR to CITY Facility.

798
799
800

6.06.11.4
CONTRACTOR shall be compensated for the cost of those
exchanges in excess of the limitations set forth herein per Contract Year, in accordance with the
"Cart or Bin Exchange" Maximum Service Rate as set forth in Exhibit 1 of this Contract.

801
802
803
804
805
806
807
808
809
810

6.06.12
Ownership of Carts.
Ownership of Carts shall rest with
CONTRACTOR and upon termination of this Contract, CONTRACTOR shall be responsible for
removing all Carts in service from the Service Area. In the case of the termination of this
Contract prior to the expiration of the initial term or optional extension term, CITY shall have the
right to take temporary possession of the Carts and shall retain such possession for a
reasonable period until satisfactory arrangements can be made to provide Collecfion Services
using other equipment (not to exceed five (5) months). There shall be no monies owing to
CONTRACTOR from CITY for such use of the carts. Upon the receipt of written nofice from
CITY, CONTRACTOR shall submit to the Contract Manager an inventory of Carts, including
their locations.

811
6.06.13
Ownership of Bins.
Ownership of Bins shall rest with
812
CONTRACTOR and upon terminafion of this Contract, CONTRACTOR shall be responsible for
813
removing all Bins in service from the Service Area. In the case of the terminafion of this
814
Contract prior to the expiration of the initial term or optional extension term, CITY shall have the
815 right to take temporary possession of the Bins and shall retain such possession until satisfactory
816
arrangements can be made to provide Collection Services using other equipment (not to exceed
817 five (5) months). There shall be no monies owing to CONTRACTOR from CITY for such use of
818
the Bins. Upon the receipt of written nofice from CITY, CONTRACTOR shall submit to the
819
Contract Manager an inventory of Bins, including their locations.
820
821
822
823
824
825
826

6.06.14
Ownership of Roll-Off Boxes. Ownership of Roll-Off Boxes shall
rest with CONTRACTOR and upon termination of this Contract CONTRACTOR shall be
responsible for removing all Roll-Off Boxes in service from the Service Area. In the case of this
termination of the Contract prior to the expiration of the initial term or optional extension term
due to the default of CONTRACTOR as set forth in Article 29 of this Contract, CITY shall have
the right to take temporary possession of the Roll-Off Boxes and shall retain such possession
until satisfactory arrangements can be made to provide Collection Services using other

City of Oakland
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827
828

equipment (not to exceed three (3) months).
There shall be no monies owing to
CONTRACTOR from CITY for such use of the Roll-Off Boxes.

829
830
831

6.07 Compactors. Compactor equipment may be owned by the Customer or leased
from CONTRACTOR or any other source provided the Compactor Container is compatible with
CONTRACTOR'S Collection vehicles.

832
833
834
835
836

6.08 Annual Inspection and Cleaning of Bins and Roll-Off Boxes. At least once each
Contract Year, at no charge to CITY or the Customer, CONTRACTOR shall inspect all
CONTRACTOR provided Bins and Roll-Off Boxes at the Service Address and shall replace
those Bins or Roll-Off Boxes needing cleaning or repair, with clean, undamaged Bins or Roll-Off
Boxes, and remove the dirty or damaged Bins or Roll-Off Boxes for cleaning or repair.

837
838
839
840
841
842
843
844

6.09 Extra Service Tags. CONTRACTOR shall make Mixed Materials Extra Service
Tags readily available to SFD and MFD Service Addresses at a minimum through the mail, at
CONTRACTOR'S office at [Insert Address] and at other retail locations as determined by
CONTRACTOR. CONTRACTOR shall maintain a sufficient inventory of Mixed Materials and
Organic Materials Extra Service Tags to accommodate Collection of requests from Service
Recipients. Mixed Materials Extra Service Tags and Organic Materials Extra Service Tags sold
by CONTRACTOR shall be priced in accordance with the Maximum Service Rates set forth in
Exhibit 1.

845
846
847
848
849
850
851
852

6.10 Labor and Equipment. CONTRACTOR shall provide and maintain all labor,
equipment, tools, facilities, and personnel supervision required for the performance of
CONTRACTOR'S obligations under this Contract. CONTRACTOR shall at all times have
sufficient backup equipment and labor (subject to Service Resumption Protocol) to fulfill
CONTRACTOR'S obligations under this Contract. No compensation for CONTRACTOR'S
services or for CONTRACTOR'S supply of labor, equipment tools, facilifies or supervision shall
be provided or paid to CONTRACTOR by CITY or by any Customer except as expressly
provided by this Contract.

853
854
855
856
857
858
859
860
861
862

6.11
Holiday Service. January 1, Thanksgiving Day, and December 25*^ shall be
designatedl legal holidays. CONTRACTOR shall not be required to provide Collecfion Services
on the designated holidays. In any week in which one of these holidays falls on a Work Day,
and CONTRACTOR elects to not provide Collection Services, SFD Collection Services for the
holiday and each Work Day thereafter may be delayed one (1) Work Day for the remainder of
the week with normally scheduled Collection Services being performed on the next Work Day.
MFD, Commercial and CITY Collecfion Services shall be adjusted as agreed between
CONTRACTOR and the Customer but must meet the minimum frequency requirement of one
(1) time per week. CONTRACTOR shall notify Service Addresses and CITY at least thirty (30)
calendar days in advance of changes to the Collection day because of a holiday schedule.

863

6.12

Processing and Disposal.

864
865
866

6.12.1 Compliance with Regulations. All materials Collected under this Contract
shall be delivered to facilities that comply with the Department of Resources Recycling and
Recovery regulations.

867
868
869
870
871

6.12.1.1
Regulatory Inquiry.
In those instances where
CONTRACTOR is required by any law or regulation to submit written or electronic materials
related to the provision of Collection Services under the terms of this Contract to any regulatory
agency, CONTRACTOR shall submit copies of such written or electronic materials to CITY
simultaneously with CONTRACTOR'S submittal to such regulatory agency.
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872
873
874
875
876
877
878
879
880

6.12.2 Permits and Approvals. CONTRACTOR must assure that all facilities
selected by CONTRACTOR shall possess all necessary permits and approvals by local
enforcement agencies to be in full compliance with all regulatory agencies to conduct all
operations at the approved location. CONTRACTOR shall, upon written request from CITY,
arrange for the facilities selected by CONTRACTOR to provide copies of facility permits, notices
of violations, inspection areas or concerns, or administrative action to correct deficiencies
related to the operation. Failure to provide facility information shall result in the levy of
liquidated damages as specified in Article 22 of this Contract and may result in CONTRACTOR
being in default under this Contract

881
882
883
884
885
886
887
888

6.12.3 Disposal and Mixed Materials Processing Facilifies. Except as set forth
below, all Mixed Materials Collected as a result of performing Collection Services shall be
transported to the Disposal Facility or the Mixed Materials Processing Facility. In the event the
Facility being utilized by CONTRACTOR is closed on a Work Day, CONTRACTOR shall
transport and deliver the Mixed Materials to such other legally permitted Disposal Facility or
Mixed Materials Processing Facility as is approved by CITY. Failure to comply with this
provision shall result in the levy of liquidated damages as specified in Article 22 of this Contract
and may result in CONTRACTOR being in default under this Contract

889
890
891
892
893
894
895
896
897

6.12.4 Organic Materials Processing Facility. All Organic Materials Collected as
a result of performing Collecfion Services shall be delivered to a fully permitted Organic
Materials Processing Facility as designated by CONTRACTOR and approved by CITY. In the
event the facility is closed on a Work Day, CONTRACTOR shall transport and deliver the
Organic Materials to such other legally permitted facility as is approved by CITY.
CONTRACTOR shall ensure that all Organic Materials Collected pursuant to this Contract is
delivered to the approved Organic Materials Processing Facility. Failure to comply with this
provision shall result in the levy of liquidated damages as specified in Article 22 of this Contract
and may result in CONTRACTOR being in default under this Contract.

898
899
900

6.13 Inspecfions. CITY shall have the right to inspect CONTRACTOR'S facilities or
Collection vehicles and their contents at any time while operating inside or outside the Service
Area.

901

6.14

Commingling of Materials.

902
903
904
905
906
907

6.14.1 Mixed Materials, and Organic Materials. Except as provided in Section
28.03.12, Mixed Materials and Organic Materials that have been Source Separated and set out
for Collection shall not be commingled by CONTRACTOR prior to delivery to a transfer facility,
the Disposal Facility, the Mixed Materials Processing Facility, MRF or Organics Processing
Facility as appropriate without the express prior written authorization of the Contract Manager
and such authorization shall not be unreasonably withheld.

908
909
910
911
912
913
914

6.14.2 Mixed Materials Collected in Oakland.
CONTRACTOR may not
commingle Mixed Materials Collected pursuant to this Contract, with other material Collected by
CONTRACTOR inside or outside the Service Area prior to delivery to a transfer facility, the
Disposal Facility, or a Mixed Materials Processing Facility without the authorization of the
Contract Manager and such authorization shall not be unreasonably withheld. However, if
permission is given, CONTRACTOR must allocate tons among the cities based on the
methodology set forth in Exhibit [ ].

915
916
917

6.14.3 Material Separation. Except for those materials Collected as part of the
provision of SFD, MFD or City Bulky Goods Collection Services, Mixed Materials, Organic
Materials, Recyclable Materials, and Bulky Goods shall not be mixed together in
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918
919

CONTRACTOR'S Collecfion equipment. Each category of material Collected shall be kept
separated according to type or classification.

920
921
922
923
924
925
926
927
928
929

6.15 Spillage and Litter. CONTRACTOR shall not litter premises in the process of
providing Collection Services or while its vehicles are on the road. CONTRACTOR shall
transport ail materials Collected under the terms of this Contract in such a manner as to prevent
the spilling or blowing of such materials from CONTRACTOR'S vehicle. CONTRACTOR shall
exercise all reasonable care and diligence in providing Collection Services so as to prevent
spilling or dropping of Discarded Materials and shall immediately, at the time of occurrence,
clean up such spilled or dropped materials in accordance with the "Spill Response Plan"
approved by CITY in Exhibit 10 which is attached to and included in this Contract
CONTRACTOR shall commence clean up any spillage or litter by end of Work Day upon notice
from the Contract Manager.

930
931
932
933
934
935
936
937
938

6.15.1 Litter Cleanup. CONTRACTOR is required to clean up reasonable
amounts and types of litter around the area of the Container, whether or not CONTRACTOR
has caused the litter. In the event of more than one (1) instance in any six (6) month period,
not caused by CONTRACTOR, requiring CONTRACTOR to clean up litter around the
Containers at a specific Service Address, CONTRACTOR shall make reasonable efforts to
contact the Service Recipient and work with the Service Recipient to resolve the litter problem.
In the event the litter problem cannot be resolved CONTRACTOR may bill such Customer in
accordance with the "litter cleanup" Maximum Service Rate as set forth in Exhibit 1 to this
Contract.

939
940
941
942
943
944
945
946
947
948

6.15.2 Street Litter Containers. Except for Bulky Goods and/or Unacceptable
Waste, CONTRACTOR is required to clean up litter in and around street litter Containers
regardless of whether CONTRACTOR has caused the litter, and regardless of whether the
amount of litter is considered excessive. Should CONTRACTOR discover the presence of
Bulky Goods or Unacceptable Waste, and/or if a specific street litter Container has excessive
amounts of litter during four (4) consecufive cleanups, CONTRACTOR shall immediately notify
CITY. Upon notification, CITY shall determine the process for removing the Bulky Goods,
Unacceptable Waste, and/or excessive amounts of litter, including characterizing the pickup as
one of CONTRACTOR'S required illegal dumping pickups. CITY and CONTRACTOR shall also
meet and confer to discuss whether additional steps are necessary to mitigate excessive litter.

949
950
951
952
953
954

6.15.3 Overage Cleanup. CONTRACTOR is required to Collect Discarded
Materials, including materials not contained in bags with affixed Mixed Materials or Organics
Excess Service Tags, placed for Collection in excess of the capacity of the Container.
CONTRACTOR shall be compensated for Collection of Overages not contained in bags with
affixed Mixed Materials or Organics Excess Service Tags in accordance with the "Overage"
Maximum Service Rate set forth in Exhibit 1 to this Contract.

955
956
957
958
959
960
961

6.15.4 Damage to Public Streets. In the event where damage to public streets
within CITY is caused by a hydraulic oil spill from CONTRACTOR'S vehicle, or a vehicle load
fire that is dumped onto the street for containment purposes, CONTRACTOR shall be
responsible for all repairs to return the street to the same condition it was in prior to the spill or
fire. CONTRACTOR shall also be responsible for all clean-up acfivifies related to the spill or
fire. Repairs and clean-up shall be performed in a manner satisfactory to the Contract Manager
and at no cost to CITY.
,

962
963

6.15.5 Oil. Other Vehicle Fluid Spills or Vehicle Load Fires. In the event of a
vehicle fluid spill from CONTRACTOR'S vehicle or vehicle load fire, CONTRACTOR shall
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964

immediately respond in the manner as set forth in the "Spill Response Plan" approved by CITY

965

in Exhibit 10 of this Contract

966

6.16

Ownership of Materials.

.

967
968
969
970
971
972
973
974
975

6.16.1 Title to Mixed Materials, Organic Materials, Recyclable Materials and
Bulky Goods shall pass to CONTRACTOR at such time as said materials are placed in a
Container and set out for Collection, or for those materials that are not required to be
Containerized, at the time the materials are set outfiDrCollection.
6.16.2 Titie to other materials Collected as part of other Collection Services
offered by CONTRACTOR under the terms of this Contract shall pass to CONTRACTOR at the
fime the material is placed in a Container ufilized by CONTRACTOR for Collection or at a CITY
approved Drop-off site; provided, however, title to Unacceptable Waste shall remain with the
Generator unless expressly accepted by CONTRACTOR.

976
977
978
979
980
981
982
983
984
985
986

6.17 Hazardous Waste. Except regarding services provided outside the scope of this
Contract, under no circumstances shall CONTRACTOR'S employees knowingly Collect
Hazardous Waste, or knowingly remove unsafe or pooriy containerized Hazardous Waste, from
a Collecfion Container. If CONTRACTOR determines that material placed in any Container for
Collection is Hazardous Waste, or other material that may not legally be accepted at the
Disposal Facility or one of the Processing facilities, or presents a hazard to CONTRACTOR'S
employees, CONTRACTOR shall have the right to refuse to accept such material. The
Generator shall be contacted by CONTRACTOR and requested to arrange for proper Disposal.
If the Generator cannot be reached immediately, CONTRACTOR shall, before leaving the
premises, leave a Non-Collection Notice that indicates the reason for refusing to Collect the
material and submit an incident report to Contract Manager.

987
988
989
990
991

6.17.1 If Hazardous Waste is found in a Collecfion Container that poses an
imminent danger to people property, or the environment CONTRACTOR shall immediately call
911 to nofify the City of Oakland Fire Department. CONTRACTOR shall immediately nofify
CITY of any Hazardous Waste that has been identified, and submit an incident report to
Contract Manager.

992
993
994

6.17.2 If Hazardous Waste is identified at the time of delivery to the Disposal
Facility, or a Processing facility and the Generator cannot be identified, CONTRACTOR shall be
solely responsible for handling and arranging transport and disposifion of the Hazardous Waste.

995
996
997
998
999

6.18 Regulafions and Record Keeping. CONTRACTOR shall comply with emergency
notification procedures required by applicable laws and regulatory requirements. All records
required by regulations shall be maintained at CONTRACTOR'S facility. These records shall
include waste manifests, waste inventories, waste characterization records, inspection records,
incident reports, and training records.

1000
1001
1002
1003
1004
1005

6.19 Transition. CONTRACTOR understands and agrees that the time between a
July/August 2014 formal Contract signing and J u l y l , 2015, is intended to provide
CONTRACTOR with ample and sufficient time to, among other things, order equipment, prepare
necessary routing schedules and route maps, obtain any permits and licenses, establish/build
facilities and begin the public awareness campaign as part of CONTRACTOR'S transition
program as specified in Exhibit 6, which is attached to and included in this Contract

1006
1007
1008

6.20 Property Damage. CONTRACTOR shall be responsible for the repair or
replacement if repair is not adequate, of any damages to public or private property caused by
CONTRACTOR during the provision of Collection Services.
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1009

ARTICLE 7. CHARGES AND RATES

1010
1011
1012
1013
1014
1015
1016
1017

7.01
General. CONTRACTOR shall perform all services required by this Contract in
considerafion of the right to bill and collect, from Customers for whom Collecfion Services are
provided, the Maximum Service Rates as set forth in Exhibit 1 and as may be adjusted under
the terms of this Contract. CITY does not guarantee collecfion of such Maximum Service Rates.
CONTRACTOR shall not look to CITY for payment of any sums under this Contract and CITY
has no obligafion to pay CONTRACTOR any public funds under this Contract except as
specified in Secfion 12.07, and Article 18. Nothing in this paragraph is intended to alter the
parties' obligafions under Articles 26 and 28.

1018
1019
1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032

7.01.1 Rates are Comprehensive Compensafion. The Maximum Service Rates,
as set forth in Exhibit 1 and as may be adjusted under the terms of this Contract, shall be the
full, entire and complete compensation due to CONTRACTOR for furnishing all labor, materials,
equipment supplies and other things necessary to perform all the services required by this
Contract in the manner and at the times prescribed. The Maximum Service Rates include,
without limitation, all costs for the items mentioned in the preceding sentence and also for all
taxes, franchise fees, insurance, bonds, overhead, profit, and all other costs necessary to
perform all the services required by this Contract in the manner and at the fimes prescribed.
The Maximum Service Rates include all costs associated with complying with all current federal
and State statutes, and CITY and County ordinances concerning public health, safety and
environmental issues and all laws, regulafions, rules, orders, judgments, degrees, permits,
approvals, or other requirement of any governmental agency having jurisdicfion over the
services provided by CONTRACTOR under the terms of this Contract including any current
provisions that become effecfive on or which require compliance by a date after the effecfive
date of this Contract.

1033
1034
1035
1036
1037

7.01.2 Annual Rate Adjustment. On J u l y l , 2016, and each J u l y l thereafter
during the term of the Contract (each an "Adjustment Date"), the Maximum Service Rates shall
be adjusted by an "Annual Rate Adjustment." The Annual Rate Adjustment will include the
Refuse Rate Index adjustment (Secfion 7.16.2 and Exhibit 2), and adjustments due to changes
in Franchise Fees (Section 7.01.3) and Changes in Government Fees (Section 7.01.4).

1038
1039
1040
1041
1042

7.01.3 Changes in Franchise Fees. The Maximum Service Rates shall be
adjusted as of July 1, 2016, and annually thereafter (the "Adjustment Date"), to fully capture
CONTRACTOR'S increased costs based on new or increased Franchise Fees implemented or
to be implemented since the previous Adjustment Date (or July 1, 2015 regarding the July 1,
2016 adjustment).

1043
1044

7.01.3.1

the upcoming July 1 Adjustment Date as follows:

1045
1046
1047
1048
1049
1050
1051
1052
1053

This Franchise Fee adjustment will be calculated prior to

7.01.3.1.1.

Determine item weight of Franchise Fees:

Total Franchise Fees for the previous calendar year endedDecember 31 / (Total Allowable Expenses for all Cost Categories under MM&O Contract for
previous calendar year ending December 31).
7.01.3.1.2.
Multiply the result of 7.01.3.1.1 by the percentage
change in the annual average of the Franchise Fee cost indicator (Series ID: cuura422sa0
Consumer Price Index, All Urban Consumers, All Items, San Francisco-San Jose-Oakland, OA)
as set forth in Section 2 of Exhibit 2 to this Contract to determine the Franchise Fee percentage
adjustment.
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1054
1055

7.01.3.1.3.
Add 7.01.3.1.2 to the MM&O RRI adjustment (along
with Government Fee adjustments, if any) to arrive at the Annual Rate Adjustment.^

1056
1057
1058

7.01.4 Changes in Government Fees. On July 1, 2015, Maximum Service Rates
will be adjusted to capture new and increased Government Fees/Taxes (collection, processing
and disposal) since January 1, 2013.

1059
1060
1061
1062
1063
1064
1065
1066
1067
1068

7.01.4.1
The Maximum Service Rates shall be adjusted on each
Adjustment Date to fully capture CONTRACTOR'S increased costs based on new or increased
Government Fees (collection, processing and disposal) implemented or to be implemented
since the previous Adjustment Date (or July 1, 2015 regarding the July 1, 2016 adjustment).
For purposes of this Section, "Government Fees" are surcharges, fees, assessments, taxes
(non-income), licenses, and other amounts payable to federal, state or local authorities in
relation to CONTRACTOR'S performance hereunder. Specifically, Government Fees include,
but are not limited to, San Leandro Mifigafion (Franchise) Fee, San Leandro Business Tax,
Alameda County LEA Fee, and, regarding Disposal RRI Government Fees, those listed in Form
2 of CONTRACTOR'S January 9, 2013 SG3 proposal.
,.

1069
1070
1071

7.01.4.2
The three (collection, processing, and disposal)
Government Fees/Taxes adjustments will be calculated prior to the upcoming July 1 Adjustment
Date as follows:

1072
1073

Fees/Taxes Cost Category:

7.01.4.2.1.

Determine

item

weight
)

of

each

Government
.

1074
1075
1076

(Total Government Fees/Taxes for previous calendar year ending December 31) / (Total
Allowable Expenses for all Cost Categories under MM&O Contract for previous calendar
year ending December 31))

1077
1078

7.01.4.2.2.
Determine percent change of each Government
Fees/Taxes Cost Category for upcoming July 1 - June 30 period:

1079
1080
1081
1082

((Total Government Fees/Taxes (on per ton basis) for upcoming J u l y l - June 30) (Total Government Fees/Taxes (on a per ton basis) for the just completed J u l y l June 30)) / (Total Government Fees/Taxes (on a per ton basis) for the just completed
J u l y l - June 30)

1083
1084
1085

7.01.4.2.3.
Mulfiply the result of 7.01.4.2.1 by the result of
7.01.4.2.2 to determine the weighted percentage change of each Government Fees/Taxes Cost
Category.

1086
1087

7.01.4.2.4.
Add 7.01.4.2.3 to the MM&O RRI adjustment (along
with Franchise Fee adjustments, if any) to arrive at the Annual Rate Adjustment.

1088
1089
1090
1091

7.01.4.3
In the event of a new Government Fee/Tax, or a change in
an existing Government Fee/Tax, which becomes effective at some time other than July 1 of
any year, CONTRACTOR shall be compensated for such change through the inclusion of a
"Retroactive Element" in the next Annual Rate Adjustment. However, in the event that the

^ For purposes of clarity, the Franchise Fee adjustment and three Government Fee adjustments
are not included in the MM&O RRI adjustment but are added to the MM&O RRI adjustment to
arrive at the Annual Rate Adjustment. As such, these four adjustments are not subject to the
caps as provided in Section 7.6.2.1 of the Contract
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>

1092
1093
1094
1095
1096
1097
1098
1099
1100
1101

Government Fee/Tax is imposed by CITY, a rate adjustment shall occur at the time such fee
becomes effective. CITY and CONTRACTOR agree that the "Retroactive Element" shall be an
amount needed to compensate CONTRACTOR for increases in Government Fees/Taxes paid
during the period from the incepfion of the fee increase through the subsequent June 30 and
shall not include interest, overhead, or any other costs of any type. The "Retroactive Element"
shall only be included in the rate structure for twelve (12) months or that period necessary to
allow CONTRACTOR to recover all retroactive amounts, if less than twelve (12) months, and
shall be removed prior to calculating the rates to be set as of the subsequent July 1. However,
no governmental fees or charges to which CONTRACTOR agrees contractually or negotiates
shall be passed through to Customers unless agreed to in writing by CITY.

1102
1103
1104
1105

7.01.5 Payment of Governmental Fees. CONTRACTOR shall pay, when and as
due, any and all governmental fees to the appropriate federal. State, regional, or local
governmental entities that levied the fees, and shall provide CITY with proof of such payments
promptly upon request

1106
1107
1108
1109
1110
1111
1112
1113
1114

7.02 CONTRACTOR Billing. CONTRACTOR shall be responsible for the billing and
collection of payments for all Collection Services. The rates charged by CONTRACTOR to
Customers for the provision of Collection Services shall not exceed the Maximum Service Rates
authorized by CITY and attached in Exhibit 1 to this Contract and as adjusted under the terms of
this Contract. CITY shall approve the format and text for all Customer bills and notices. Billing
errors identified by CONTRACTOR or Customer shall be corrected within two (2) business
days. Customers who notified CONTRACTOR of billing errors shall either be provided with a
statement credit or sent a revised bill within three (3) business days after the error is corrected.
CONTRACTOR shall use the mailing address provided by the Customer.

1115
1116
1117
1118
1119
1120
1121

7.03 CONTRACTOR as Billing Agent.
CONTRACTOR shall Collect Maximum
Recycling Service Rates as billing agent for services provided to Customers by CITY'S
Residenfial Recycling Contractor.
CONTRACTOR shall base its billings for Residential
Recycling Collection Services on the Maximum Recycling Service Rates as set forth in Exhibit 1
and Customer information provided by the Residenfial Recycling Contractor and/or CITY as
appropriate. [This may change after a final determination is made as to who is going to provide
the actual dwelling unit count for the invoices - the RR Contractor or the City.]

1122
1123
1124
1125
1126

7.04 Producfion of SFD Customer Invoices. CONTRACTOR shall invoice SFD
Customers for SFD Collecfion Services and SFD Recycling Collecfion Services in advance of
service, on a quarterly basis beginning J u l y l , 2015. The invoice shall be remitted to the
Customer no eariier than the first day of the period for which the service is being billed. The
invoice shall be produced in a form and format that is approved by CITY.

1127
1128
1129
1130
1131
1132

7.04.1 The Collecfion Services rate shall be based on Container size and
frequency of Collection and include all costs of providing Collection Services including
Processing, Disposal and franchise fee costs. The SFD Recycling Collection Services rate shall
be a fiat maximum Per Dwelling Unit rate as provided by CITY and any ancillary charges as
may have been provided by the Residenfial Recycling Contractor in the manner set forth in
Secfion 7.04.2 below.

1133
1134
1135
1136
1137
1138

7.04.2 No less than fifteen (15) calendar days before the first day of each
monthly billing period beginning on August 1, 2015, the Residential Recycling Contractor may
provide a SFD ancillary service invoice to CONTRACTOR for any ancillary charges that it may
have incurred. The ancillary service invoice is to be produced in the form and format approved
by CITY and include, at a minimum, the Customer name, Service Address and billing address
along with a specific descripfion of each ancillary charge. To the extent the invoice is received
Page 26
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1139
1140
1141
1142
1143
1144
1145

in a fimely manner and contains the necessary informafion in the required form and format
CONTRACTOR shall include those ancillary charges in the invoices prepared for the upcoming
billing cycle. In the event the ancillary service invoice is not received in a fimely manner or the
informafion is not provided in the required form and format CONTRACTOR shall notify CITY
and the Residenfial Recycling Contractor of the timing or format discrepancies and shall not be
required to include the ancillary charges in the invoices prepared for the upcoming billing cycle.
[Depending upon who is awarded the contract this may be deleted]

1146
1147
1148
1149
1150

7.05 Production of MFD Customer Invoices. CONTRACTOR shall invoice MFD
Customers for MFD Collection Services and MFD Recycling Collection Services in advance, not
less than monthly beginning July 1, 2015. The invoice shall be remitted to the Customer no
eariier than the first day of the period for which the service is being billed. The invoice shall be
produced in a form and format that is approved by CITY.

1151
1152
1153
1154
1155
1156

7.05.1 The Maximum Collecfion Services Rates shall be based on Container
size and frequency of Collection and include all costs of providing Collecfion Services including
Processing, Disposal and franchise fee costs. The MFD Recycling Collection Services rate
shall be a flat maximum Per Dwelling Unit rate as provided by CITY and any ancillary charges
as may have been provided by the Residential Recycling Contractor in the manner set forth in
Section 7.05.2 below.
v, •
^ .^

1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169

7.05.2 No less than fifteen (15) calendar days before the first day of each billing
period beginning with the August 1, 2015 billing period, the Residenfial Recycling Contractor
may provide a MFD ancillary service invoice to CONTRACTOR for any ancillary charges that it
may have incurred. The ancillary service invoice is to be produced in the form and format
approved by CITY and include, at a minimum, the Customer name, Service Address and billing
address along with a specific description of each ancillary charge. To the extent the invoice is
received in a fimely manner and contains the necessary information in the required form and
format CONTRACTOR shall include those ancillary charges in the invoices prepared for the
upcoming billing cycle. In the event the ancillary service invoice is not received in a timely
manner or the infomnation is not provided in the required form and format, CONTRACTOR shall
notify CITY and the Residential Recycling Contractor of the timing or fomiat discrepancies and
shall not be required to include the ancillary charges in the invoices prepared for the upcoming
billing cycle. [Depending upon who is awarded the contract, this may be deleted]

1170
1171
1172
1173
1174
1175
1176
1177

7.06 Production of Commercial Customer Invoices. CONTRACTOR shall Invoice
Commercial Customers for Commercial Collection Services, in arrears but no less than twelve
(12) times per year. Invoices shall be remitted no eariier than the first day of the month
following the month for which the service is being billed. The invoice shall be produced in a
form and format that is approved by CITY. The Commercial invoice shall include at a minimum,
a Collection rate which shall be based on Container size and frequency of Collection and
include all costs of providing Collection Services including Processing, Disposal and franchise
fee costs.

1178
1179
1180

7.07 Invoices for Temporary Roll-Off Boxes. Customers utilizing temporary Roll-Off
Boxes shall be invoiced in arrears of the provision of service although a deposit may be required
in advance.

1181
1182
1183
1184
1185

7.08 Partial Month Service. If, during a month, a Customer is added to or deleted
from CONTRACTOR'S Service Area, CONTRACTOR'S billing shall be pro-rated based on the
service rate established in Exhibit 1 divided by four (4), and mulfiplied by the number of actual
weeks in the month that service was provided to the Customer. CONTRACTOR shall refund
customers who terminate service any pre-paid amount.
City of Oakland
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1186
1187
1188
1189
1190

7.09 Customer Self Haul. On or before July 15, 2015 and annually thereafter during
the term of this Contract, CITY shall provide CONTRACTOR with an electronic list of those
Service Addresses that have obtained a self-haul permit Beginning August 15, 2015 and
monthly thereafter during the term of this Contract, CITY shall provide an electronic update of
any addifional Service Addresses that have obtained a self-haul permit

1191
1192
1193

7.10 CITY Provided Billing Inserts. CITY may provide educafional and other material
to CONTRACTOR for inclusion in the invoices provided by CONTRACTOR to SFD, MFD and
Commercial Customers as set forth in Article 17.

1194
1195
1196
1197
1198
1199

7.11
Methods of Payment. CONTRACTOR shall provide the means for Customers to
pay bills through the following methods: cash, checks, credit cards, internet payment service or
automafic withdrawal from bank account. On-line (E-Pay) bill methods shall be password
protected and comply with federal regulations protecfing the privacy of Customer credit
information. CONTRACTOR shall provide evidence of such security certificafions and advise
CITY of CONTRACTOR'S security measures implemented for on-line payment.

1200

7.12

Delinquent Service Accounts.

.

1201
1202
1203
1204
1205

7.12.1 SFD invoices shall be delinquent when they are unpaid on the forty-fifth
(45th) day of the quarteriy billing cycle. CONTRACTOR may charge late fees as set forth in
Secfion 7.13.1 and take such acfion as is legally available to collect or cause collecfion of past
due amounts, including requesfing permission of CITY to terminate Collecfion Services in
accordance with the process set forth below.
'

1206
1207
1208
1209
1210

7.12.2 MFD invoices shall be delinquent when they are unpaid on the last day of
the monthly billing cycle. CONTRACTOR may charge late fees as set forth in Secfion 7.13.1
and take such acfion as is legally available to collect or cause collecfion of past due amounts,
including requesfing permission of CITY to terminate Collecfion Services in accordance with the
process set forth below.

1211
1212
1213
1214
1215

7.12.3 Commercial invoices shall be delinquent when they are unpaid on the last
day of the monthly billing cycle. CONTRACTOR may charge late fees as set forth in Section
7.13.1 and take such acfion as is legally available to collect or cause collection of past due
amounts, including requesting permission of CITY to terminate Collection Services in
accordance with the process set forth below.

1216
1217
1218

7.13 Delinquent Service Account Termination Process.
CONTRACTOR may
implement the following service termination process for SFD, MFD and Commercial Customers
whose accounts are delinquent

1219
1220
1221
1222

7.13.1 CONTRACTOR may charge a delinquent Customer a late fee which is
the greater of Five Dollars ($5.00) or one and one half (1.5) percent per month (not
compounded). CONTRACTOR may take such action as is legally available to collect or cause
collection of such past due amounts.

1223
1224
1225
1226
1227
1228
1229
1230

7.13.2 CONTRACTOR may issue a delinquency nofice at any point after the
account becomes delinquent Sections 7.13.2.1 through 17.13.12 outiine processes regarding
notificafion and cure of such delinquencies and associated issues, including without limitafion
regarding notificafion and collecfion of delinquencies, terminafion of service, and CITY'S opfion
to subscribe to service on behalf of delinquent SFD and MFD property owners to whom
CONTRACTOR has terminated service and to impose special assessments against delinquent
properties to recover the costs of such service. With respect to the timelines related to the
delinquency notices and hearings set forth in Sections 7.13.2.1 through 17.13.12, CITY
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reserves the right to modify the timelines by written policy adopted by the City Administrator, or
his or her designee, after consultation with CONTRACTOR.
,
.

1233
1234

7.13.2.1
billing address.

1235
1236
1237

7.13.2.2
Delinquency notice will include information on Hearing
scheduled approximately fifteen (15) calendar days after date of the nofice to dispute the nonpayment
^ .

1238
1239

7.13.2.3
Delinquency nofice will specify that failure to pay the bill
may result in terminafion of service and that CITY will deem lack of service to be a nuisance.

1240
1241
1242
1243

7.13.2.4
For SFD and MFD Customers, delinquency notice will
further provide that CITY may, in order to abate the nuisance, subscribe on behalf of the
property owner at the property owner's expense beginning with the next billing cycle and impose
as special assessment against the property on which the nuisance is maintained.

1244
1245
1246

7.13.3 CONTRACTOR, subject to its compliance with the requirements of
Secfion 7.13, has the right to terminate service if the bill remains unpaid on the forty-fifth (45th)
day after issuing the delinquency nofice.

1247
1248

7.13.4 CONTRACTOR and CITY will hold hearing concerning delinquent bills on
the date specified in the delinquency nofice (typically the sixtieth (60th) day of the billing cycle).

1249
1250
1251
1252
1253
1254
1255
1256
1257

7.13.5 Following the Hearing (typically the sixty-first (61st) day of the billing
cycle), CONTRACTOR, on CITY'S behalf, will send final delinquency nofice to property owner,
billing address, and Service Address for the accounts with a past due balance notifying them
that service will be terminated by CONTRACTOR on the ninefieth (90th) day of the billing, if
CONTRACTOR does not receive payment, and that CITY may declare the failure to maintain
service for the property a nuisance. For SFD and MFD Customers, the final delinquency nofice
shall further provided that CITY may (a) subscribe to service on the property owner's behalf at
the property owner's expense to abate the nuisance; and (b) impose a special assessment on
the property for the costs associated with abating the nuisance.

1258
1259
1260
1261
1262
1263

7.13.6 No sooner than the first day of the next billing cycle, CONTRACTOR shall
provide CITY a list of properties (Service Addresses) to which it will stop service for nonpayment The list is to be produced in the form and format approved by CITY and include, at a
minimum, the Customer name. Service Address and billing address, assessor's parcel number
(APN), Customer service level (i.e., number and size of Containers, frequency of Collecfion),
and Customer billing rate for the next billing cycle.
.j., .t:

1264
1265
1266
1267
1268

7.13.7 The next business day following its receipt of the list described in Secfion
7.13.6, or as soon as reasonably pracficable thereafter, CITY will elect, with respect to SFD and
MFD Service Addresses only, whether to declare the conditions on the property to be a
nuisance and subscribe to service on behalf of property owner at the property owner's expense
to abate nuisance.

1269
1270
1271

7.13.8 Approximately ten (10) days following its election under Section 7.13.7,
CITY will confirm status of delinquent accounts with CONTRACTOR and, for those properties
for which the City has subscribed on behalf of the property owner, imposes a special
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1272
1273

assessment on those properties that are still delinquent. CITY will provide nofice to property
owner (as determined from County Assessor's or Recorder's records) by certified mail.^

1274
1275
1276
1277
1278

7.13.9 Upon receipt of proceeds from the special assessment CITY will forward
the portion of the special assessment attributable to CONTRACTOR billing to CONTRACTOR.
CITY'S financial liability to CONTRACTOR for payment for services rendered when CITY
declares a nuisance and subscribes on behalf of the property owner is limited to the proceeds of
such special assessments.

1279
1280
1281
1282

7.13.10
CONTRACTOR can require that in order to reestablish service the
Customer must pay any past-due amounts. However, CONTRACTOR shall not be required to
address any outstanding assessment before resuming service, but CONTRACTOR shall
promptly notify CITY of the inifiation of service.
-

1283
1284
1285

7.13.11
CONTRACTOR may require a credit card, or at the discretion of
the Service Recipient a deposit equal to one billing cycle's payment, be maintained on file for
any Customer whose account went into ninety (90) day delinquency.

1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296
1297

7.13.12
CITY will confinue to subscribe on Customer's behalf and impose
special assessments for each billing cycle unfil it is notified by CONTRACTOR that Customer
has cleared delinquent account with CONTRACTOR and subscribed to service. Throughout the
period in which CITY has subscribed on behalf of the property owner, CONTRACTOR shall bill
CITY and send a copy of such bill to the property owner and the last known billing address for
the Customer. The bill shall indicate that CONTRACTOR has terminated service as a result of
Customer's non-payment, that as a result CITY has declared the property a nuisance due to the
Customer's failure to maintain service, that CITY has subscribed to service on behalf of the
property owner at the property owner's expense to abate the nuisance, and that CITY will
impose a special assessment for the costs of abafing the nuisance, and that the Customer may
avoid the imposifion of further special assessments by paying its delinquent balances with
CONTRACTOR and reinstafing its account

1298

7.14

CONTRACTOR'S Payment to Residential Recycling Contractor.

1299
1300
1301
1302
1303
1304
1305

7.14.1 Residential Recycling Contractor Invoice. In accordance with the terms
and condifions of the Memorandum of Understanding between CONTRACTOR, CITY and the
Residenfial Recycling Contractor as set forth in Exhibit 15 which is attached to and included in
this Contract CONTRACTOR shall receive a monthly invoice based on the agreed upon
number of SFD and MFD Dwelling Units and any ancillary services performed, in the form and
format set forth in Exhibit 15, from the Residenfial Recycling Contractor within ten (10) calendar
days of the end of each month beginning with the month of July 2015.

1306
1307
1308
1309
1310

7.14.2 Authorization of Payment by CITY. In accordance with the terms and
conditions of the Memorandum of Understanding between CONTRACTOR, CITY and the
Residential Recycling Contractor as set forth in Exhibit 15 to this Contract, CITY shall provide
payment authorization to CONTRACTOR prior to the payment of each monthly invoice to the
Residential Recycling Contractor.

1311
1312
1313

7.14.3 Timing of Monthly Invoice Payment. In the event CONTRACTOR
receives payment authorization from CITY as set forth in Section 7.14.2, no later than twenty
(20) calendar days from the date the monthly invoice was due to CONTRACTOR,
^ Gov. Code section 38773.5(b) provides that notice by certified mail "shall be given at the time
of imposing the assessment"
v

Page 30
CITY I OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

1314
1315
1316
1317
1318
1319
1320
1321

CONTRACTOR shall remit payment of the monthly invoice to the Residenfial Recycling
Contractor no later than thirty (30) calendar days from the date the monthly invoice was due to
CONTRACTOR and send a copy to the Contract Manager. In the event CONTRACTOR does
not receive payment authorizafion from CITY as set forth in Section 7.14.2, within twenty (20)
calendar days from the date the monthly invoice was due to CONTRACTOR, CONTRACTOR
shall remit payment of the monthly invoice to the Residenfial Recycling Contractor within ten
(10) calendar days of receipt of such payment authorizafion and shall send a copy to the
Contract Manager.

1322
1323
1324
1325
1326
1327
1328
1329

7.14.4 Timing of Payment of Ancillary Charges. CONTRACTOR shall be
responsible for payment to the Residenfial Recycling Contractor of those ancillary charges
included in the SFD and MFD invoices provided for in Secfions 7.04.2 and 7.05.2, only to the
extent such ancillary charges are collected by CONTRACTOR. Such payment shall be made
no later than ten (10) calendar days following the month in which the funds were collected and
shall be accompanied by a remittance form in the format approved by CITY and include at a
minimum the Customer name and billing address along with a specific descripfion of each
ancillary charge and the date invoiced with a copy to the Contract Manager.

1330
1331
1332
1333
1334
1335

7.14.5 Non-Payment of Monthly Invoice or Ancillary Charges. In the event
CONTRACTOR does not provide payment of monthly invoices or ancillary charges to
Residenfial Recycling Contractor in the time and manner set forth in this Section, CITY shall,
within five (5) Work Days of receiving knowledge of such non-payment, draw such funds as are
necessary from CONTRACTOR'S letter of credit established in Section 24.03 of this Contract to
pay the Residenfial Recycling Contractor. [Delete if MMO and RR are the same contractor]

1336
1337
1338
1339
1340
1341
1342
1343

7.15 CONTRACTOR'S Maximum Service Rates. Maximum Service Rates shall
consist of a Maximum MMO Service Rate, which includes all costs of providing Collecfion
Services including but not limited to Collecfion, Processing, Disposal, and franchise fee costs,
and such other charges as may be added by CITY during the term of this Contract and a
Maximum Per Dwelling Unit Recycling Rate as approved by CITY. CONTRACTOR shall not be
entitled to any compensafion that is not listed in Exhibit 1. On or after July 1, 2015, and each
subsequent July 1, CONTRACTOR'S Maximum Service Rates shall be adjusted as set forth in
the next section below.

1344

7.16

Annual Rate Adjustments.

1345
1346
1347
1348
1349
1350
1351

7.16.1 Annual Adjustment to Maximum Service Rates Prior to Start of Collection
Services. In order to provide some mifigafion for infiafion between the fime that the Maximum
Service Rates were proposed and the fime when Collecfion Services will commence, the
Maximum Collecfion Service Rates as set forth in Exhibit 1 to this Contract shall be adjusted on
July 1, 2015 by the annual change in the Consumer Price Index - All Urban Consumers, Series
ID cuura422sa0. Not Seasonally adjusted, San Francisco-Oakland-San Jose, CA for the prior
calendar year, January 1, 2014 through December 31, 2014.

1352
1353
1354
1355
1356
1357

7.16.2 Annual Adjustment to Maximum Service Rates After Start of Collection
Services. On each Adjustment Date, the Maximum Service Rates as set forth in Exhibit 1 shall
be adjusted by an Annual Rate Adjustment, which will include a RRI adjustment, pursuant to
this Secfion 7.16.2. and Exhibit 2 to this Contract, as well as Franchise Fee and Government
Fee/Tax adjustments. The RRI adjustment is calculated independenfiy of the Franchise Fee
and Government Fee/Tax adjustments.
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1358
1359
1360

7.16.2.1
Annual Rate Adjustment. On the Adjustment Date during
the term of this Contract the Maximum Service Rates set forth in Exhibit 1 shall be adjusted by
a RRI adjustment pursuant to this Secfion 7.16.2.1 and Exhibit 2 to this Contract.

1361
1362
1363
1364
1365
1366
1367
1368
1369
1370

7.16.2.1.1.
Cost Category Weight. Contractor will calculate the total of all
Allowable Expenses (as defined in Exhibit 2) for each Cost Category (also defined in Exhibit 2)
for the period of July 1, 2015 through December 31, 2015. Each Cost Category will then be
assigned an "item weight" based on the proportionate share of its Allowable Expenses total to
the total of all Allowable Expenses for all Cost Categories. For example, if the Allowable
Expenses of the Diesel Fuel Cost Category total One Hundred Dollars ($100), and the
Allowable Expenses within all Cost Categories is Two Thousand Dollars ($2,000), then the
Diesel Fuel Cost Category's item weight will be five (5) percent. The Cost Categories shall be
reweighed every year based on allowable expenses thereafter from January 1 through
December 31.

1371
1372
1373
1374
1375
1376
1377
1378
1379
1380

7.16.2.1.2.
Annual Rate Adjustment Calculation. The RRI adjustment (a
component of the Annual Rate Adjustment) shall be the lower of: (i) six (6) percent or (ii) the
sum of the weighted percentage change (based on the total of all Cost Categories) in the Cost
Indicators of Cost Categories 1 - 8 (each described in Exhibit 2)^ from the previous review date
to the current review date. For Cost Category Items 2 (Diesel Fuel), 3 (CNG Fuel), 4 (Vehicle
Replacement), 5 (Vehicle Maintenance), and all but the Union Labor Cost Category of Items 6
(Davis Street Processing) and 7 (Disposal) and 8 (All Other), the current review year is the most
recent calendar year ended December 31. For Cost Category Item 1 (MM&O Union Labor), and
the Union Labor Cost Category of Items 6 (Davis Street Processing) and 7 (Disposal), the
current review date is July 1 of the current year. See Exhibit 2.
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7.16.2.1.3.
The weighted percentage change in the Cost Indicator of a Cost
Category may be either positive or negative. There shall be no limit on Annual Rate
Adjustments, but an RRI adjustment shall not be greater than six (6) percent in any individual
year (except the final year of the original Contract term and the final year of any extension
Contract terms when it may not be greater than eight (8) percent) or lower than Negative 5 (-5)
percent. In any year that the RRI adjustment calculation is more than six (6) percent, the
amount above six (6) percent and up to eight (8) percent shall be carried-forward to successive
RRI adjustments under this Contract unfil applied or the Contract terminates. RRI adjustments
in any year in excess of eight (8) percent shall not be carried forward to any future year. With
regard to the July 1, 2024, RRI adjustment, carried-fonA/ard RRI adjustment amounts that had
not been recouped in previous RRI adjustments due to the six (6) percent cap shall be recouped
to the extent they do not exceed eight (8) percent. With regard to the J u l y l , 2029, RRI
adjustment, carried-fonA/ard RRI adjustment amounts that had not been recouped in 2025,
2026, 2027 or 2028 RRI adjustments due to the six (6) percent cap shall be recouped to the
extent they do not exceed eight (8) percent. With regard to the July 1, 2034, RRI adjustment,
carried-forward RRI adjustment amounts that had not been recouped in 2030, 2031, 2032 or

^ Categories 9 (Government Fees/Taxes - Disposal), 10 (Government Fees/Taxes Processing), 11 (Government Fees/Taxes - Collecfion), and 12 (Franchise Fees) will be used
for purposes of weighting the RRI Cost Categories, but they will not be included in the RRI
calculafion. Instead, they will be added to the RRI calculation.
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1397
1398

2033 RRI adjustments due to the six (6) percent cap shall be recouped to the extent they do not
exceed eight (8) percent.
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7.16.2.1.4.
Should CONTRACTOR agree to labor increases with Local 70
that exceed the labor increase allowable under the 2009 CBA ("differential"), those differential
amounts shall not be included in the RRI adjustment (i.e., as a CONTRACTOR cost for
purposes of calculating a percent change of the MM&O Union Labor Cost Category). However,
such differential amounts shall be recovered by CONTRACTOR in Annual Rate Adjustments by
applying them to the Maximum Service Rates in equal installments over a three (3) year period,
including the year in which the differential is first incurred. For example, if the weighted
differenfial between the 2009 CBA and a subsequent CBA is three tenths (0.3) percent then the
current Annual Rate Adjustment would be increased by one tenth (0.1) percent and the two (2)
subsequent Annual Rate Adjustments by one tenth (0.1) percent. For purposes of clarity,
recovery of the differential amounts shall not be subject to any cap under this secfion.
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7.16.2.2
Diversion Adjustment. Beginning with the J u l y l , 2017,
rate adjustment the diversion adjustment shall be applied to all RRI adjustments. Except for
those instances as set forth in Secfion 7.16.2.4 when the reciprocal of the diversion adjustment
is required to be used, the diversion adjustment shall be the lesser of one hundred (100)
percent or the percentage calculated by dividing the diversion rate achieved by CONTRACTOR
in the calendar year immediately preceding the effecfive date of the rate adjustment by the
minimum annual Diversion requirement for that calendar year, pursuant to Article 8 of this
Contract and as set forth in Exhibit 8, which is attached to and included in this Contract. The
diversion rate achieved by CONTRACTOR each calendar year will be calculated using Table B
of Exhibit 8. In the event the diversion adjustment is less than one hundred (100) percent the
adjustment shall only be effective for one (1) Y^ar and shall be removed prior to calculating the
subsequent year's rate adjustment as set forth in Section 7.16.2.1 above.

1422
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7.16.2.3
In any year that the RRI adjustment results in a positive
number, the RRI Adjustment shall be adjusted by multiplying the RRI adjustment by the
diversion adjustment

1425
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7.16.2.4
In any year that the RRI adjustment results in a negative
number, RRI Adjustment shall be adjusted by multiplying the RRI adjustment by the reciprocal
of the diversion adjustment For example if the diversion adjustment was ninety-five (95)
percent, the reciprocal of the diversion adjustment would be calculated by dividing one hundred
(100) percent by ninety-five (95) percent (100.00% / 95% = 105.26%).
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7.16.2.5
In any year that the Annual Rate Adjustment is a negative
number, CITY may, at its sole discrefion, choose to postpone the implementafion of the
adjustment for one (1) year. In that event the current year rate would remain the same and the
subsequent year rate would be calculated by first applying the negafive Annual Rate
Adjustment to the current rate and then applying the subsequent years Annual Rate Adjustment
to that rate. For example if the Year X rate was $100.00 and the Year X+1 Annual Rate
Adjustment was -2.2% and the Year X+2 Annual Rate Adjustment was +2.2% and CITY chose
to not apply the negative Annual Rate Adjustment in Year X+1 then the rate in Year X+1 would
be $100.00 and the rate in Year X+2 would be $99.95 ($100.00 x -2.2% = $97.80 x 2.2% =

1439

$99.95).
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7.16.2.6
In any year that CITY choses to postpone the
implementafion of a negafive Annual Rate Adjustment for one (1) year, CONTRACTOR shall
retain those excess funds that it collects as a result of the Maximum Service Rates not being
reduced for that year in the Recycling stability account as set forth in Secfion 7.21.1 below for
City of Oakland
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use in such manner as may be directed by the Contract Manager. An accounting of the funds
shall be provided to the Contract Manager by the fifteenth (15th) day of each month after the
month in which the funds are collected and shall be accompanied by such documentafion as
may be requested by CITY.
7.17

Required Informafion.

i . ^

•

r
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7.17.1 Financial Information.
On or before March 1, 2016, and annually
thereafter during the term of this Contract, CONTRACTOR shall deliver to CITY financial
informafion for the specific services performed under this Contract for the preceding calendar
year. Such financial informafion shall be in the format as set forth in Exhibit 2, or as may be
further revised by CITY from fime to fime. If CONTRACTOR fails to submit the financial
information in the required format by March 1, it is agreed that CONTRACTOR shall be deemed
to have waived the RRI adjustment for the next billing period and if the delayed submission
exceeds three (3) months then the increase will be delayed for a second billing period.
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7.17.2 Diversion Data. On or before March 1, 2017, and annually thereafter
during the term of this Contract, CONTRACTOR shall deliver to CITY diversion data for the
specific services performed under this Contract in the format specified by CITY.
If
CONTRACTOR fails to submit the diversion data in the required format by March 1,
CONTRACTOR may be subject to daily liquidated damages pursuant to Article 22.
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7.17.3 Adjustments. Annual Maximum Service Rate adjustments shall be made
only in units of one cent ($0.01). Fracfions of less than one cent ($0.01) shall not be considered
in making adjustments. The indices shall be rounded at four (4) decimal places for the
adjustment calculations.

1466
1467
1468
1469

7.17.4 If CONTRACTOR'S failure to submit the financial required under Secfion
7.16 is the result of extraordinary or unusual circumstances as demonstrated by
CONTRACTOR to the reasonable safisfacfion of the Contract Manager, CITY, at its reasonable
discrefion, may consider the request for the annual Maximum Service Rate adjustment
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7.17.5 As of May 15, 2016, and annually thereafter during the term of this
Contract, the Contract Manager shall notify CONTRACTOR of the Maximum Service Rate
adjustment to the affected service rates to take place on the subsequent July 1.
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7.17.6 Adjustments Due to Changes In Law. CONTRACTOR agrees that no
extraordinary adjustment shall occur or rate adjustment be provided except as set forth in Article
30 and Sections 28.01 and 28.02.

1476
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7.17.7 CONTRACTOR'S Payments to CITY. CONTRACTOR shall make
payment to CITY of a negotiated franchise fee, and such other fees as may be specified in this
Contract.
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7.17.8 Franchise Fee. The franchise fee for the fiscal year July 1, 2015, through
June 30, 2016, shall be the inifial franchise fee of Twenty-five Million Thirty-four Thousand
Dollars ($25,034,000) adjusted by the annual change in the Consumer Price Index - All Urban
Consumers, Series ID cuura422sa0. Not Seasonally adjusted, San Francisco-Oakland-San
Jose, CA for the prior calendar year, January 1, 2014, through December 31, 2014. The
franchise fee for the next fiscal year and each subsequent fiscal year shall be adjusted annually
by the percentage change in the annual average of the Franchise Fee cost indicator (Series ID:
cuura422sa0 Consumer Price Index, All urban Consumers, All Items, San Francisco-San JoseOakland, CA) as set forth in Section 2 of Exhibit 2 to this Contract except that in no year shall
the franchise fee adjustment be less than zero (0) percent. Notwithstanding the foregoing, no
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1492
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adjustment shall be implemented for a particular fiscal year if CONTRACTOR'S Gross Receipts
for the prior calendar year were less than the calendar year previous to that, but not including
any calendar years prior to July 1, 2015. The franchise fee for each fiscal year shall be divided
into twelve (12) equal payments, and paid monthly no later than the fifteenth (15th) day of each
month for the preceding month except that the first franchise fee payment will be due no later
than August 15, 2015.
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7.17.9
Proposal Development and Cost Reimbursement Fee. No later
than thirty (30) calendar days after the execution of this Contract by CITY and CONTRACTOR,
CONTRACTOR shall submit proposal development and cost reimbursement fee to CITY in the
amount of Seven Hundred Fifty Thousand Dollars ($750,000).
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7.17.10
Other Fees.
CITY may set such other fees as it deems
necessary. However, CONTRACTOR shall not be responsible for remitting such other fees to
CITY unfil such time as the Maximum Service Rates as set forth in Exhibit 1 have been adjusted
to include such other fees.

1503
1504
1505
1506
1507
1508
1509
1510
1511
1512
1513
1514
1515

7.17.11
Acceptance of Payment. No acceptance by CITY of any payment
shall be construed as an accord that the amount is in-fact the correct amount, nor shall such
acceptance of payment be construed as a release of any claim CITY may have against
CONTRACTOR for any addifional sums payable under the provisions of this Contract. All
amounts paid shall be subject to independent audit and recalculafion by CITY. If, after the
audit, such recalculafion indicates an underpayment CONTRACTOR shall pay to CITY the
amount of the underpayment and shall reimburse CITY for all reasonable costs and expenses
incurred in connecfion with the audit and recalculation within ten (10) Work Days of receipt of
written nofice from CITY that such is the case. If, after audit, such recompilafion indicates an
overpayment, CITY shall notify CONTRACTOR in wrifing of the amount of the overpayment
less costs and expenses incurred in connecfion with the audit and recalculafion.
CONTRACTOR may offset the amounts next due following receipt of such nofice by the amount
specified therein.

1516

7.18

Stabilitv Funds.

,

,
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7.18.1 Recycling Stability Funds. Recycling stability funds represent the
stabilizafion component of the SFD and MFD Maximum Per Dwelling Unit Recycling Rate, that
may be included at the sole discrefion of CITY, and to the extent included in the SFD and MFD
Maximum Per Dwelling Unit Recycling Rate, are collected by CONTRACTOR for use in
stabilizing recycling billing fiuctuafions or to make up for shortfalls experienced by
CONTRACTOR, when required payments to the RR Contractor exceed the RR Contractor
Component of the Maximum Per Dwelling Unit Recycling Rate funds collected over any
calendar year. Recycling stability funds shall be maintained by CONTRACTOR in a separate
interest bearing account whose interest accrues to the account Recycling stability funds may
only be used at the direction of CITY.
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7.18.1.1
SFD Recycling stability funds are calculated by mulfiplying
the stabilizafion component of the SFD Maximum Per Dwelling Unit Recycling Rate by the total
number of SFD Dwelling Units associated with each of the invoices that were collected during
each month.

1531
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7.18.1.2
MFD Recycling stability funds are calculated by multiplying
the stabilization component of the MFD Per Dwelling Unit Recycling Rate by the total number of
MFD Dwelling Units associated with each of the invoices that were collected during each month.

City of Oakland
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7.18.1.3
SFD and MFD Recycling stability fund account balances
shall be reported to the Contract Manager no later than the tenth (10*^) day of each month
beginning in August of 2015 and monthly thereafter during the term of this Contract.
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7.19 Billing Records. CONTRACTOR shall keep records, electronically or paper, of all
billing documents and Customer account records, including but not limited to, invoices, receipts,
and collecfion nofices, each in chronological order, for a period of three (3) years after the date
of receipt or issuance.
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7.20 CITY Access to Customer Account and Service Information. Within a reasonable
fime after the commencement of the Collection Services, CONTRACTOR and CITY shall
determine a means by which the following information shall be electronically provided to CITY
via a live computer link or some other format acceptable to CITY: (i) all routing information from
route audits to include name and address of Customer, Service Recipient and route number; (ii)
records of daily Collection, Disposal, and Processing figures; (iii) names and addresses of
Customers, Service Recipients and account classificafion (i.e., SFD, MFD, Commercial, Roll-Off
Box), and service level (i.e., number and size of Containers, frequency of Collecfion); (iv) notes
on locafion of Carts and Bins at Service Addresses; (v) record of missed pickups; and (vi)
customer service log. Upon expirafion or terminafion of this Contract, CITY shall have the
immediate and permanent right to access and copy all such informafion contained in
CONTRACTOR'S customer account and service information system relevant to this Contract.
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7.21
Collecfion Services Census Data. On or before July 15, 2016 and annually
thereafter during the term of this Contract CONTRACTOR shall deliver to CITY, Collection
Services census data for all Service Addresses as of the preceding July 1. This information
shall be delivered electronically in a format approved by CITY, using software approved by
CITY.
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7.21.1 Census data for SFD Service Addresses shall consist of a list of SFD
Service Recipients receiving, SFD Collecfion Services during the previous month and include at
a minimum: (i) Service Recipient name and Service Address; (ii) name and address of
Customer if different from Service Recipient and Service Address; and (iii) service level,
separately for Mixed Materials and Organics (i.e., number and size of Containers, and
frequency of Collecfion).
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7.21.2 Census data for MFD and Commercial Service Addresses shall consist of
the number of Service Recipients receiving MFD or Commercial Collection Services during the
preceding month. The census data shall be segregated by Customer type, and include at a
minimum: (i) Service Recipient name and Service Address; (ii) name and address of Customer
if different from Service Recipient and Service Address; and (iii) service level, separately for
Mixed Materials and Organics (i.e., number and size of Containers, and frequency of
Collection).

1572

ARTICLE 8. DIVERSION REQUIREMENTS
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8.01
Minimum Annual Diversion Requirements.
CONTRACTOR shall achieve
minimum annual Diversion requirements beginning with Calendar year 2016 as set forth in Part
1 of Table A of Exhibit 8 to this Contract, or such other Diversion requirements as may be set in
accordance with the provisions of Article 30 of this Contract. Annual Diversion rates shall be
calculated for each calendar year using Table B of Exhibit 8, and the methodology therein,
beginning with calendar year 2016.
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8.02 Failure to Meet Minimum Annual Diversion Requirements. CONTRACTOR'S
failure to meet the minimum annual Diversion requirement set forth in Part 1 of Table A of
Exhibit 8 shall result in a diversion adjustment being applied to Maximum Service Rate
adjustments as specified in Section 7.16.2.2 of this Contract.
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8.03
Minimum Diversion Requirement for Contract Extension. CONTRACTOR shall
meet a minimum Diversion requirement of forty (40) percent in calendar year 2022, calculated
as set forth in Secfion 8.01 of this Contract. Meefing the 2022 minimum Diversion requirement
will be a significant factor in the CITY'S decision, at its sole discrefion, to offer the Contract
extension set forth in Secfion 3.01.1 of this Contract or terminate this contract no later than
June30,2025.
^
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8.04 Annual Diversion Requirements for Contract Extension(s). By March 31, 2023,
CONTRACTOR shall provide to CITY Part 2 of Table A of Exhibit 8 to this Contract by entering
annual Diversion requirements for Contract Years ending June 30, 2026, June 30, 2027,
June 30, 2028, June 30, 2029 and June 30, 3030. Should CONTRACTOR receive a Contract
extension for such years as set forth in Article 3 of this Contract, the proposed annual Diversion
requirements shall be incorporated into Exhibit 8 of the Contract extension.
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8.05 If the inifial five (5)-year extension had been granted and CONTRACTOR seeks
a second five (5)-year extension, by March 31, 2028, CONTRACTOR shall provide to CITY Part
2 of Table A of Exhibit 8 to this Contract by entering annual Diversion requirements for Contract
Years ending June 30, 2031, June 30, 2032, June 30, 2033, June 30, 2034, and June 30, 2035.
Should CONTRACTOR receive a Contract extension(s) for such years as set forth in Article 3 of
this Contract, the proposed annual Diversion requirements shall be incorporated into Exhibit 8 of
the Contract extension
t ,
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8.06 CONTRACTOR shall use a stafisfically significant method approved by CITY to
calculate the Tonnage of finished Processed material, net of Residue, attributable to material
Collected under this Contract. CONTRACTOR shall use a stafisfically significant method
approved by CITY to calculate the Tonnage of Residue attributable to material Collected under
this Contract. Processed Mixed Materials, Organic Materials, and Recyclable Materials
departing a Mixed Materials, Organic Materials, or Recyclable Materials Processing Facility
(e.g., CONTRACTOR'S Davis Street facilifies) for processes other than Disposal will be
calculated as Diverted.

1610

ARTICLE 9. SFD COLLECTION SERVICES

1611
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9.01
SFD Collecfion Services. These services shall be governed by the following
terms and conditions.

1613
1614
1615
1616
1617
1618
1619
1620
1621
1622

9.01.1 Size and Frequency of Service. CONTRACTOR shall offer Mixed
Materials Carts in 20, 32, 64, and 96 gallon nominal Cart sizes, with the default Cart size being
32 gallons. CONTRACTOR shall offer Organic Materials Carts in 20, 32, 64 and 96 gallon
nominal Cart sizes, with the default Cart size being 64 gallons. The size of the Cart shall be
selected by the SFD Customer. Service Recipients receiving Backyard Collecfion Service as set
forth in Secfions 9.01.4, 9.01.5 or 9.01.6 below may set out their Mixed Materials or Organic
Materials in their own can. Except as set forth in Secfions 9.04 through 9.08, SFD Collection
Services shall be provided one (1) time per week on a scheduled route basis. SFD Collection
Services shall be scheduled so that a SFD Service Address receives SFD Mixed Materials
Collection Service and SFD Organic Materials Collection Service on the same Work Day.
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9.01.1.1
Overages. CONTRACTOR shall be required to Collect all
Overages of Mixed Materials Carts that are set out for Collection regardless of whether the
Overages are properiy contained in bags affixed with an Extra Service Tag. CONTRACTOR
may be compensated for the collection of such Overages if the Overages are not properiy
contained in bags affixed with an Extra Service Tag, and Contractor obtains and retains pictorial
evidence of such Overages. Compensation shall be provided in accordance with the approved
"Overage" surcharge set forth in Exhibit 1 or as may be adjusted under the terms of this
Contract .
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9.01.1.2
Mulfiple Overages. In the case of repeated Overages of
Mixed Materials Carts, CONTRACTOR may send written notification to the SFD Customer that
includes dates of observed Overages, any previous notificafions, photographic documentafion
of said Overages, and an offer to arrange for an appropriate change in Cart size and/or
Collection frequency. Should Overages persist after three (3) notifications and CONTRACTOR
is unable to reach an agreement with the SFD Customer regarding an appropriate change in
Cart size and/or frequency of Collection, CONTRACTOR may impose such service level
increase as is needed to avoid the Overages and notify the SFD Customer and Contract
Manager in wrifing. The SFD Customer may petition CITY regarding any change in Cart size
and/or Collection frequency. Should three (3) months elapse with no Overage recurrence taking
place following the change in service, the Overage problem shall be considered resolved.
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9.01.2 Manner of Collection. CONTRACTOR shall provide SFD Collection
Services with as little disturbance as possible. Except in the case of backyard Collection
Services CONTRACTOR shall leave any Cart in an upright position, with the lid closed, at the
point of collection without obstructing alleys, roadways, driveways, sidewalks or mail boxes. In
the case of Backyard Collection Service, CONTRACTOR shall remove the Containers from the
back or side of the Service Address (or from such other location as agreed to by
CONTRACTOR and the Service Recipient), shall empty the contents into the collection vehicle,
and shall return the Containers to the location from which they were removed. CONTRACTOR
will not be responsible for Carts or Bins being moved or open due to weather conditions or other
factors beyond its control, such as scavengers.
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9.01.3 Curbside Collection Service. SFD Curbside Collection Service shall be
provided where Mixed Materials and Organic Materials are placed within three (3) feet of the
curb, or at edge of street pavement for streets without curbs.
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9.01.4 Premium Backyard Collection Service. CONTRACTOR shall provide
premium backyard Collection of Mixed Materials and Organic Materials to a SFD Service
Address if requested by the SFD Customer for their convenience. CONTRACTOR shall be
compensated for such services at the approved Maximum Service Rates provided in Exhibit 1
for premium backyard Collection Service.
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9.01.5 Exempt Backyard Collection Service. Notwithstanding any term or
definition set forth in this Contract, CONTRACTOR shall provide exempt backyard Collection of
Mixed Materials, and Organic Materials to SFD Service Addresses whose occupants meet the
requirements for the exemption programs set forth below in Sections 9.01.6 through 9.01.8 and,
based on information provided by CITY to CONTRACTOR, those Service Addresses receiving
such service from the prior Collection Contractor. CONTRACTOR shall provide exempt
backyard Collection of Mixed Materials, and Organic Materials to SFD Service Addresses at no
additional charge to CITY or SFD Customer.
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9.01.6 Frail Senior Exemption Program. CONTRACTOR shall provide exempt
backyard Collection of Mixed Materials and Organic Materials to SFD Service Addresses whose
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occupants demonstrate that they meet the requirements set forth in this Section 9.01.6 through
the submission of a complete application requesting this exemption along with all required
documentation and certificafions. Services shall begin on the next regularly scheduled
Collection day of the Service Address after CONTRACTOR'S receipt of the completed
applicafion. No addifional monies shall be due to CONTRACTOR for the exempt backyard
Collection of Mixed Materials, and Organic Materials.

1676

9.01.6.1

Applicant must be sixty (60) years of age or older.

1677

9.01.6.2

Applicant must be the owner of record or primary renter.
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9.01.6.3
The Dwelling Unit must be solely occupied by the
applicant, unless all other occupants meet the requirements of frail senior exempfion program
as set forth in this Secfion 9.01.6, the disability exemption program as set forth in Secfion
9.01.7, or are under the age of twelve (12) years old.
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9.01.6.4
Applicant must provide a signed statement from a
registered Doctor of Medicine (M.D.) stafing that bringing the wheeled Containers to curbside
creates an undue physical hardship on the applicant.
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9.01.7 Disability Exempfion Program. CONTRACTOR shall provide exempt
backyard Collection of Mixed Materials, and Organic Materials to SFD Service Addresses
whose occupants demonstrate that they meet the requirements set forth in this Section 9.01.7
through the submission of a complete application requesting this exemption along with all
required documentation and certificafions. Services shall begin on the next regulariy scheduled
Collection day of the Service Address after CONTRACTOR'S receipt of the completed
application. No additional monies shall be due to CONTRACTOR for the exempt backyard
Collection of Mixed Materials, and Organic Materials.
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9.01.7.1

Applicant must be the owner of record or primary renter.
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9.01.7.2
The Dwelling Unit must be solely occupied by the
applicant unless all other occupants meet the requirements of frail senior exemption program
as set forth in Section 9.01.6, the disability exemption program as set forth in this Section
9.01.7, or are under the age of twelve (12) years old.
^ ,
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9.01.7.3
Applicant must provide proof that is acceptable to
CONTRACTOR of long term or permanent physical disability, which may include; 1) a signed
statement from a registered Doctor of Medicine (M.D.); 2) proof or registration as a disabled
driver as determined by the Department of Motor Vehicles; or 3) documentation of grant of
permanent disability status by the State of California.
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9.01.8 Curbside Placement Exempfion. CONTRACTOR may petition CITY for
exempt backyard Collection of Mixed Materials and Organic Materials from SFD Service
Recipients other than as required by Sections 9.01.6 and 9.01.7
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9.01.9 Collection Day.
CONTRACTOR shall provide exempt backyard
Collection of Mixed Materials and Organic Materials on the same Work Day that curbside
Collection Service would otherwise be provided to the Service Address.

1709
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9.02 SFD Mixed Materials Collection Service. This service will be governed by the
following additional terms and conditions:
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9.02.1 Containerized Mixed Materials. CONTRACTOR shall provide SFD Mixed
Materials Collection Service to all SFD Service Addresses in the Service Area whose Mixed
Materials are properiy containerized in Mixed Materials Containers, except as set forth in
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Section 9.02.2 below, regardless of whether or not the lid is fully closed, where the Containers
have been placed within three (3) feet of the curb, paved surface of the public roadway, closest
accessible roadway, or other such location agreed to by CONTRACTOR and Service Recipient
which will provide safe and efficient accessibility to CONTRACTOR'S Collection crew and
vehicle.
i
-

1719
1720
1721

9.02.2 Disposal Facility or Mixed Materials Processing Facility. All Mixed
Materials Collected as a result of performing SFD Mixed Materials Collection Services shall be
transported and delivered to the Disposal Facility or Mixed Materials Processing Facility.

1722
1723
1724
1725

9.02.3 Residue From Mixed Materials Processing. An amount of Residue equal
to the Residue generated as a result of Processing the Mixed Material Collected during the
performance of SFD Mixed Materials Collection Services under the terms of this Contract shall
be delivered to the Disposal Facility.

1726
1727
1728
1729
1730
1731
1732

9.02.4 Additional Mixed Materials Capacity. Upon notificafion to CONTRACTOR
by CITY or a SFD Customer that addifional Mixed Materials capacity is requested,
CONTRACTOR shall deliver such Mixed Materials Carts as are needed to meet the capacity
requirements of the Service Address by the next regularly scheduled Collecfion day or within six
(6) Work Days (whichever is later). CONTRACTOR may be compensated for the cost of
providing addifional Mixed Material capacity in accordance with the approved Maximum Service
Rate as provided in Exhibit 1 or as may be adjusted under the terms of this Contract

1733
1734

9.03 SFD Organic Materials Collection Service. This service will be governed by the
following additional terms and conditions.

1735
1736
1737
1738
1739
1740
1741
1742

9.03.1 Containerized Organic Materials. CONTRACTOR shall provide SFD
Organic Materials Collection Service to all SFD Service Addresses in the Service Area whose
Organic Materials, except as set forth in Secfions 9.03.2, 9.04 and 9.05, are properly
containerized in Organic Materials Containers, regardless of whether or not the lid is fully closed
where the Containers have been placed within three (3) feet of the curb, paved surface of the
public roadway, closest accessible roadway, or other such location agreed to by
CONTRACTOR and Service Recipient, that will provide safe and efficient accessibility to
CONTRACTOR'S Collection crew and vehicle. , ,
u

1743
1744
1745
1746
1747
1748
1749
1750
1751

9.03.2 Organic Materials in Excess of Container Capacity. SFD Service
Recipients may set out unlimited addifional Organic Materials each week in recyclable 32-gallon
paper gardening bags, in bundles, or in Service Recipient's container, provided it meets the
requirements of Oakland Municipal Code Secfion 8.28.140. No bag, bundle or container may
exceed seventy five (75) pounds in weight. Branches and unpainted/untreated wood may not
exceed four (4) feet in length or six (6) inches in diameter, CONTRACTOR may limit the
amount of Organic Materials to be Collected from a SFD Service Address to sixty four (64)
gallons per week if it is able to show to the satisfacfion of CITY that the Service Recipient is
setfing out Organic Materials generated from a locafion other than the Service Address.

1752
1753
1754
1755

9.03.2.1.1.
In the event excess Organic Materials are set out in
a plasfic bag, CONTRACTOR may Collect the Organics as Mixed Materials Overage and
invoice the SFD Customer at the Mixed Materials Overage Maximum Service Rate as set forth
in Exhibit 1 to this Contract.
w
*,
>

1756
1757
1758

9.03.2.1.2.
CONTRACTOR shall not be required to Collect
excess Organic Materials that are not set out in compliance with Secfion 9.03.2. In the event of
non-collecfion CONTRACTOR shall deliver a Non-Collecfion Nofice to the Service Address,
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1759
1760

which explains why Collection was not made and how the item(s) may be properiy set out, and
shall maintain a copy of such notice during the term of this Contract.

1761
1762
1763

9.03.3 Organic Materials Processing Services. Except for Organic Materials
Residue, or as otherwise provided in this Contract, CONTRACTOR shall ensure that all Organic
Materials Collected pursuant to this Contract are Diverted .

1764
1765
1766
1767

9.03.4 Organic Materials Processing Facility. CONTRACTOR shall deliver all
Collected Organic Materials to a fully permitted Organic Materials Processing Facility or a
properiy permitted transfer station. All expenses related to Organic Materials Processing and
marketing will be the sole responsibility of CONTRACTOR.

1768
1769
1770
1771
1772
1773
1774
1775
1776

9.03.5 Additional Organic Materials Capacity.
Upon notificafion to
CONTRACTOR by CITY or a SFD Customer that additional Organic Materials Cart capacity is
requested in the form of a larger Cart or an addifional Cart, CONTRACTOR shall deliver such
Organic Materials Carts as are needed to meet the capacity requirements of the Service
Address by the next regulariy scheduled Collecfion day or within six (6) Work Days (whichever
is later). CONTRACTOR shall not receive addifional compensafion for the Collection of a larger
Organic Materials Cart. However CONTRACTOR may be compensated for the Collection of
more than one (1) Organic Materials Cart in accordance with the approved Maximum Service
Rate as provided in Exhibit 1 or as may be adjusted under the terms of this Contract

1777
1778
1779

9.03.6 Reducfion or Disconfinuafion of Service. CONTRACTOR shall retain the
right to reduce capacity or disconfinue provision of Organic Materials Collecfion Service to SFD
Customers under the following circumstances:

1780
1781
1782
1783
1784
1785

9.03.6.1
The Organic Materials Cart is found to be contaminated
through the inclusion of more than ten (10) percent of materials that are not Organic Materials
as defined herein more than four (4) fimes in any twelve (12) month period. Upon a finding a
fourth instance of such contamination in any twelve (1) month period, CONTRACTOR shall
notify the SFD Customer in wrifing that an addifional violafion of the contaminafion requirements
of the program will result in the disconfinuafion of service.

1786
1787
1788
1789
1790

9.04 Curbside Holiday Tree Collecfion. CONTRACTOR shall Collect Holiday Trees
from all SFD Service Addresses as part of the SFD Organic Materials Collecfion Service when
such trees are in lengths of four (4) feet or less and are set out at the curb. CONTRACTOR
shall provide this service beginning on the first Work Day after December 25*^ through the end
of the second full work week in January or dates approved by CITY.

1791
1792
1793

9.04.1 Contaminated Holiday Trees. Holiday trees that are flocked or contain
tinsel or other decorations or are attached to a tree stand may be delivered to the Disposal
Facility at the discretion of CONTRACTOR.

1794
1795
1796

9.05 Bulky Goods Collecfion Service. This service will be governed by the terms and
condifions set forth in Exhibit 14 and such changes to that Exhibit as may be agreed to between
CITY and CONTRACTOR.

1797
1798
1799
1800
1801
1802
1803

9.05.1 Annual Changes to Bulky Goods Collection Service Requirements.
Beginning with Bulky Goods Collection Service for Contract Year July 1, 2016, through June 30,
2017 and annually thereafter during the term of this Contract, CITY and CONTRACTOR may
mutually agree to changes in the Bulky Goods Collection Service program. Such mutually
agreed to changes shall be documented through the revision of Exhibit 14 to this Contract and
the revised Exhibit 14 shall be signed by authorized representatives of CITY and
CONTRACTOR.
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1804
1805
1806
1807
1808
1809

9.06 Temporary Roll-Off Box Collection Service. CONTRACTOR shall provide
Temporary Roll-Off Collection Service to all SFD Customers in the Service Area subscribing to
such service. CONTRACTOR shall respond to requests for service within two (2) Work Days of
receipt of the request CONTRACTOR shall be compensated for such services in accordance
with the Maximum Service Rates as set forth in Exhibit 1 to this Contract as may be adjusted in
accordance with the terms of this Contract

1810

ARTICLE 10. MFD COLLECTION SERVICES

1811
1812

10.01 MFD Collection Services.
terms and conditions.

1813
1814
1815
1816
1817
1818
1819

10.01.1
Manner of Collection.
CONTRACTOR shall provide MFD
Collection Service with as littie disturbance as possible and shall leave any Container in an
upright position, with the lid closed, at the same point it was Collected without obstructing alleys,
roadways, driveways, sidewalks or mail boxes. CONTRACTOR shall close or lock, as
appropriate. Containers and Container enclosures that were opened by CONTRACTOR as part
of the Collection process. CONTRACTOR will not be responsible for Carts or Bins being moved
or open due to weather conditions or other factors beyond its control, such as scavengers.

1820
1821
1822
1823

10.01.2
Collection Location. The default MFD Collection location shall be
designated areas within the property confines, and in compliance with any applicable City codes
and ordinances, unless with consent of the building owner/manager Collecfion may be from an
alternate locafion, including at the curb.

1824
1825
1826
1827
1828
1829
1830
1831
1832
1833
1834

10.01.3
Accessibility. CONTRACTOR shall Collect all Mixed Materials
and Organic Materials Containers that are readily accessible to CONTRACTOR'S crew and
vehicles and not blocked. However, CONTRACTOR shall provide "push services" and "key
services" as necessary during the provision of MFD Collecfion Services. Push services shall
include, but not be limited to, dismounfing from the Collection vehicle, moving the Bins or Carts
from their storage location for Collection and returning the Bins or Carts to their storage location.
Push services may include unlocking and relocking the Bin or enclosure Key services shall
include the provision of a master lock and key by CONTRACTOR to the Service Address for the
convenience of CONTRACTOR. CONTRACTOR shall be compensated for providing "push
services" and or "key services" in accordance with the approved Maximum Service Rates as
provided in Exhibit 1 or as may be adjusted in accordance with the terms of this Contract

1835
1836
1837
1838
1839
1840
1841

10.01.4
Difficult to Serve. If CONTRACTOR determines that the set-out
location for Carts or Bins is Difficult to Serve, CONTRACTOR shall contact the MFD Customer
to discuss a change in the set out location. In the event a new set out location is not agreed to
between the CONTRACTOR and MFD Customer, then CONTRACTOR shall be compensated
for providing Difficult to Serve Collection Services in accordance with the approved Maximum
Service Rates as provided in Exhibit 1 or as may be adjusted in accordance with the terms of
this Contract

1842
1843
1844
1845
1846

These services shall be governed by the following

10.02 MFD Mixed Materials Collection Service.
10.02.1
Containerized Mixed Materials. CONTRACTOR shall provide
MFD Mixed Materials Collection Service to all MFD Service Addresses in the Service Area
where the Mixed Materials are properiy containerized in Mixed Materials Carts or Bins, except
as set forth in Sections 10.02.5 or 10.04 regardless of whether or not the lid is fully closed.
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1847
1848
1849
1850
1851

10.02.2
Service Frequency. CONTRACTOR shall provide MFD Mixed
Materials Collection Service at least weekly. However, in those instances where the scheduled
Collection day falls on a holiday as set forth in Section 6.11 herein, the Collection day may be
adjusted in a manner agreed to between the MFD Service Recipient and CONTRACTOR as
long as service is received a minimum of one (1)time per week.

1852
1853

10.02.2.1
CONTRACTOR shall respond to requests for service
utilizing Roll-Off Boxes within two (2) Work Days of the request from the MFD Customer.

1854
1855
1856
1857

10.02.3
Container Sizes. CONTRACTOR shall offer Mixed Materials
Containers in 20, 32, 64 and 96 gallon nominal Cart sizes and in 1, 1.5, 2, 3, 4, 6 and cubic yard
Bins. CONTRACTOR shall offer Roll-Off Boxes in 6, 10, 20, 30, and 40 cubic yard sizes with
lids.
,

1858
1859
1860
1861
1862
1863
1864
1865

10.02.4
Minimum Capacity. CONTRACTOR shall provide Mixed Materials
Container sizes and with Collection frequencies such that the total weekly capacity of Mixed
Materials Collection Service is equal to the number of Dwelling Units in the MFD multiplied by
twenty (20) gallons. The size and number of the Container(s) and the frequency (above the
minimum) of Collection shall be determined by the MFD Customer. However, the size and
frequency shall be sufficient to meet the minimum capacity set forth in this Secfion 10.02.4 and
to provide that no Mixed Materials need be placed outside the appropriate Container on a
regular basis.

1866
1867
1868
1869
1870
1871

10.02.4.1
For purposes of calculafing minimum capacity in cubic
yards under Secfion 10.02.4, the minimum gallons (calculated by mulfiplying the number of
Dwelling Units in the MFD fimes twenty (20) gallons) shall be divided by two hundred (200) and
the result calculated to the first decimal place. In those instances where the result does not
equal a specific Container size offered by CONTRACTOR, the results shall be rounded to the
nearest Container size, in accordance with the examples set forth below.

1872
1873
1874
1875

10.02.4.2
For example, if a MFD is composed of twelve (12) Dwelling
Units then the minimum capacity would be calculated as two hundred forty (240) gallons, (12
Dwelling Units x 20 gallons per Dwelling Unit), which is equivalent to 1.2 cubic yards (240
gallons /200 gallons per cubic yard = 1.2 cubic yards), and rounded down to 1 cubic yard.

1876
1877
1878
1879
1880

10.02.4.3
For example, if a MFD is composed of fifteen (15) Dwelling
Units then the minimum capacity would be calculated as three hundred (300) gallons, (15
Dwelling Units x 20 gallons per Dwelling Unit) which is equivalent to 1.5 cubic yard (300 gallons
/200 gallons per cubic yard = 1.5 cubic yards). Since CONTRACTOR offers a 1.5 cubic yard Bin
rounding is not necessary.

1881
1882
1883
1884

10.02.4.4
For example, if a MFD is composed of twenty five (25)
Dwelling Units then the minimum capacity would be calculated as five hundred (500) gallons,
(25 Dwelling Units x 20 gallons per Dwelling Unit) which is equivalent to 2.5 cubic yard (500
gallons /200 gallons per cubic yard = 2.5 cubic yards), rounded up to 3 cubic yards.

1885
1886
1887
1888
1889
1890
1891

10.02.5
Collecfion of Mixed Materials Overage. CONTRACTOR shall be
required to Collect all Mixed Materials Overage that are set out for Collection regardless of
whether or not the Mixed Materials Overages are properiy contained in a bag affixed with an
Extra Service Tag. CONTRACTOR shall not be enfified to addifional compensafion for the
Collecfion Mixed Materials Overages unless such Overages are not contained in bags with
affixed Extra Service Tags in which case CONTRACTOR shall obtain and retain pictorial
evidence of such Overages and may be compensated for the Collecfion of such Overages in
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1892
1893

accordance with the approved "Overage" surcharge as provided in Exhibit 1 or as may be
adjusted under the terms of this Contract

1894
1895
1896
1897
1898
1899
1900
1901
1902
1903
1904

10.02.6
Mulfiple Overages. In the case of repeated Overages of Mixed
Materials CONTRACTOR may send written nofification to the MFD Customer that includes
dates of observed Overages, any previous notifications, photographic documentafion of said
Overages, and an offer to arrange for an appropriate change in Bin or Cart size, and /or
Collection frequency. Should Overages persist after three (3) notifications and CONTRACTOR
is unable to reach an agreement with the MFD Customer regarding an appropriate change in
Bin or Cart size and/or frequency of Collecfion, CONTRACTOR may impose such service level
increase as is needed to avoid the Overages and nofify the MFD Customer and Contract
Manager in wrifing. The MFD Customer may petition CITY regarding any change in Bin or Cart
size and/or Collection frequency. Should three (3) months elapse with no Overage recurrence
taking place following the change in service the Overage problem shall be considered resolved.

1905
1906
1907
1908
1909
1910
1911
1912

10.02.7
Additional Mixed Materials Capacity.
Upon notificafion to
CONTRACTOR by CITY or a MFD Customer that addifional Mixed Materials capacity is
requested, CONTRACTOR shall deliver such Mixed Materials Containers as are needed to
meet the capacity requirements of the Service Address by the next regulariy scheduled
Collecfion day or within six (6) Work Days (whichever is later). CONTRACTOR may be
compensated for the cost of providing addifional Mixed Materials capacity in accordance with
the approved Maximum Service Rates as provided in Exhibit 1 or as may be adjusted under the
terms of this Contract.

1913
1914
1915

10.02.8
Mixed Materials Processing Facility. All Mixed Materials Collected
as a result of performing MFD Mixed Material Collection Service shall be delivered to the Mixed
Materials Processing Facility.

1916
1917
1918
1919

10.02.9
Residue from Mixed Materials Processing. An amount of Residue
equal to the Residue generated as a result of Processing the Mixed Material Collected during
the performance of MFD Mixed Materials Collection Service under the terms of this Contract
shall be delivered to the Disposal Facility.

1920
1921

10.03 MFD Organic Materials Collection Service. This service will be governed by the
following terms and conditions: fthis may change depending on final Council decision]

1922
1923
1924
1925
1926
1927

10.03.1
Containerized Organic Materials. CONTRACTOR shall provide
MFD Organic Materials Collecfion Service to all MFD Customers in the Service Area who
request such service and whose Organic Materials are properiy containerized in Organic
Materials Carts or Bins, except as set forth in Secfions 10.03.5 and 10.04, regardless of whether
the lids are closed CONTRACTOR shall provide all MFD Customers requesfing this service with
a written copy of the provisions of Section 10.03.7 regarding discontinuance of service.

1928
1929
1930
1931
1932

10.03.2
Service Frequency. CONTRACTOR shall provide MFD Organic
Materials Collecfion Service one (1) fime per week. However, in those instances where the
scheduled Collecfion day falls on a holiday as set forth in Secfion 6.11 herein, the Collecfion day
may be adjusted in a manner agreed to between the Service Recipient and CONTRACTOR as
long as service is received a minimum of one (1) fime per week.

1933
1934
1935

10.03.3
Container Sizes.
Except as set forth in Section 10.03.6
CONTRACTOR shall offer Organic Materials Containers in 32, and 64 gallon nominal Cart
sizes.
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1936
1937
1938

10.03.4
Minimum Capacity. At a minimum, CONTRACTOR shall provide
one (1) 32 gallon Organic Materials Cart to any MFD of twelve (12) or fewer Dwelling Units, and
one (1) 64 gallon Organic Materials Cart to any MFD of thirteen or (13) more Dwelling Units.

1939
1940
1941
1942
1943
1944

10.03.5
Collection of Organic Materials Overages. CONTRACTOR shall
be required to Collect all Organic Materials that are set out for Collection regardless of whether
or not the Organic Materials are contained in an Organic Materials Cart. CONTRACTOR shall
be enfified to addifional compensafion for the Collecfion of Organic Materials Overages in
accordance with the approved "Overage" surcharge as provided in Exhibit 1 or as may be
adjusted under the terms of this Contract.

1945
1946
1947
1948
1949
1950

10.03.6
Additional Organic Materials Capacity.
Upon notificafion to
CONTRACTOR by CITY or a Customer that additional Organic Materials capacity is requested,
CONTRACTOR shall deliver such Organic Materials Containers as are needed to meet the
capacity requirements of the Service Address by the next regulariy scheduled Collection day or
within six (6) Work Days (whichever is later). CONTRACTOR must provide addifional Container
capacity if requested by the MFD Customer.
^

1951
1952
1953

10.03.7
Reduction or Discontinuation of Service. CONTRACTOR shall
retain the right to reduce capacity or discontinue provision of Organic Materials Collection
Service to Service Addresses under the following circumstances.

1954
1955
1956
1957
1958
1959

10.03.7.1
The Organics Cart is found to be contaminated through the
inclusion of more than ten (10) percent of materials that are not Organic Materials as defined
herein more than four (4 ) fimes in any twelve (12) month period. Upon finding a fourth instance
of such contamination in any twelve (12) month period CONTRACTOR shall notify the MFD
Customer in wrifing that an addifional violafion of the contamination requirements of the
program will result in the discontinuance of service.

1960
1961
1962
1963

10.03.8
Organic Materials Processing Facility. CONTRACTOR shall
deliver all Collected Organic Materials to a fully permitted Organic Materials Processing Facility.
All expenses related to Organic Materials Processing and marketing will be the sole
responsibility of CONTRACTOR.

1964
1965
1966

10.03.9
Organic Materials Processing Services.
Except for Organic
Materials Residue or as otherwise provided in Section 30 of this Contract, CONTRACTOR shall
ensure that all Organic Materials Collected pursuant to this Contract are Diverted.

1967
1968
1969
1970

10.04 Holiday Tree Collection. CONTRACTOR shall Collect Holiday Trees from all
MFD Customers in the manner set forth in Exhibit 10 to this Contract. CONTRACTOR shall
provide this service beginning on the first Work Day after December 25^^ through the end of the
second full work week in January or dates approved by CITY.

1971
1972
1973

10.04.1
Contaminated Holiday Trees. Holiday trees that are fiocked or
contain finsel or other decorations or are attached to a tree stand may be delivered to the
Disposal Facility at the discretion of CONTRACTOR.

1974
1975
1976

10.05 Bulky Goods Collection Service. This service will be governed by the terms and
conditions set forth in Exhibit 14 and such changes to that Exhibit as may be agreed to between
CITY and CONTRACTOR.

1977
1978
1979
1980

10.05.1
Annual Changes to
Bulky Goods Collection Service
Requirements. Beginning with Contract Year July 1, 2016, through June 30, 2017 and annually
thereafter during the term of this Contract, CITY and CONTRACTOR may mutually agree to
changes in the Bulky Goods Collection Service program. Such mutually agreed to changes
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1981
1982

shall be documented through the revision of Exhibit 14 to this Contract and the revised Exhibit
14 shall be signed by authorized representafives of CITY and CONTRACTOR.

1983
1984
1985
1986
1987
1988

10.06 Temporary Roll-Off Box Collection Service. CONTRACTOR shall provide
Temporary Roll-Off Collecfion Service to all MFD Customers in the Service Area subscribing to
such service. CONTRACTOR shall respond to requests for service within two (2) Work Days of
receipt of the request. CONTRACTOR shall be compensated for such services in accordance
with the Maximum Service Rates as set forth in Exhibit 1 to this Contractor as may be adjusted
in accordance with the terms of this Contract.

1989

ARTICLE 11. COMMERCIAL COLLECTION SERVICES

1990
1991

11.01 Commercial Collecfion Services.
following terms and condifions.

These services will be governed by the
a
^ K

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

11.01.1
Size and Frequency of Service. CONTRACTOR shall offer Mixed
Organic Materials Carts in Materials Carts in 20, 32, 64 and 96 gallon nominal Cart sizes, and
Recyclable Materials and 32, 64 or 96 gallon nominal Cart sizes. CONTRACTOR shall offer
Mixed Materials, Recyclable Materials, and Organic Materials Bins in 1, 1.5 2, 3, 4, 6 and 7
cubic yard sizes. CONTRACTOR shall offer Mixed Materials, Recyclable Materials, and
Organic Materials Roll-Off Boxes in 6, 10, 20, 30, and 40 cubic yard sizes with lids. However, in
those instances where the scheduled Collection day falls on a holiday as set forth in Section
6.11 herein, the Collecfion day may be adjusted in a manner agreed to between the Commercial
Customer and CONTRACTOR as long as service is received a minimum of one (1) fime per
week. The size of the Container and the frequency (above the minimum) of Collecfion shall be
determined between the Commercial Customer and CONTRACTOR. However, size and
frequency shall be sufficient to provide that no Mixed Materials, Recyclable Materials, or
Organic Materials need be placed outside the Container on a regular basis. CONTRACTOR
shall respond to requests for services utilizing Roll-Off Boxes within two (2) Work Days of the
request from the Commercial Customer. Commercial Customers may use a Compactor they
own or lease provided that the Customer is completely responsible for its proper maintenance
and that such Compactor shall be of a type that can be serviced by CONTRACTOR'S
equipment.

2010
2011
2012
2013
2014
2015
2016

11.01.2
Manner of Collecfion. CONTRACTOR shall provide Commercial
Collection Services with as litfie disturbance as possible and shall leave any Container in an
upright posifion, with the lid closed, at the same point it was Collected without obstrucfing alleys,
roadways, driveways, sidewalks or mail boxes. CONTRACTOR shall close or lock, as
appropriate. Containers and Container enclosures that were opened by CONTRACTOR as part
of the Collecfion process. CONTRACTOR will not be responsible for Carts or Bins being moved
or open due to weather conditions or other factors beyond its control, such as scavengers

2017
2018
2019
2020
2021
2022
2023
2024
2025

11.01.3
Accessibility. CONTRACTOR shall Collect all Mixed Materials
and Organic Materials Containers that are readily accessible to CONTRACTOR'S crew and
vehicles and not blocked. However, CONTRACTOR shall provide "push services" and "key
services" as necessary during the provision of Commercial Collection Services. Push services
shall include, but not be limited to, dismounfing from the Collection vehicle, moving the Bins or
Carts from their storage location for Collection and returning the Bins or Carts to their storage
location. Push services may include unlocking and relocking the Bin or enclosure Key services
shall include the provision of a master lock and key by CONTRACTOR to the Service address
for the convenience of CONTRACTOR. CONTRACTOR shall be compensated for providing
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2026
2027

"push services" and or "key services" in accordance with the approved Maximum Service Rates
as provided in Exhibit 1 or as may be adjusted in accordance with the terms of this Contract.

2028
2029
2030
2031
2032
2033
2034

11.01.4
Difficult to Serve. If CONTRACTOR determines that the set-out
location for Carts or Bins is Difficult to Serve, CONTRACTOR shall contact the Commercial
Customer to discuss a change in the set out location. In the event a new set out location is not
agreed to between the CONTRACTOR and Commercial Customer, then CONTRACTOR shall
be compensated for providing Difficult to Serve Collection Services in accordance with the
approved Maximum Service Rates as provided in Exhibit 1 or as may be adjusted in accordance
with the terms of this Contract.

2035
2036
2037
2038
2039
2040
2041
2042
2043
2044
2045
2046

11.01.5
Multiple Overages. In the case of repeated Overages of Mixed
Materials, Recyclable Materials, or Organic Materials, CONTRACTOR may send written
notification to the Commercial Customer that includes dates of observed Overages, any
previous notifications, photographic documentation of said Overages, and an offer to arrange for
an appropriate change in Bin or Cart size, and/or Collecfion frequency. Should Overages persist
after three (3) notificafions and CONTRACTOR is unable to reach an agreement with the
Commercial Customer regarding an appropriate change in Bin or Cart size and/or frequency of
Collection, CONTRACTOR may impose such service level increase as is needed to avoid the
Overages and notify the Commercial Customer and Contract Manager in writing. The
Commercial Customer may petifion CITY regarding any change in Bin or Cart size and/or
Collecfion frequency. Should three (3) months elapse with no Overage recurrence taking place
following the change in service the Overage problem shall be considered resolved.

2047
2048

11.02 Commercial Mixed Materials Collecfion Service. This service will be governed by
the following additional terms and conditions.
- v . ^ - - - f^:--'.

2049
2050
2051
2052
2053

11.02.1
Containerized Mixed Materials. CONTRACTOR shall provide
Commercial Mixed Materials Collection Service to all Commercial Service Addresses in the
Service Area where Mixed Materials are properiy Containerized in Mixed Materials Containers,
regardless of whether the lid is fully closed where the Containers are accessible as set forth in
Section 11.01.3 above.

2054
2055
2056
2057
2058
2059
2060

11.02.2
Collection of Mixed Materials Overage. CONTRACTOR shall also
be required to Collect all Mixed Materials Overages that are set out for Collection regardless of
whether or not the Mixed Materials Overages are properiy contained in a Container.
CONTRACTOR shall obtain and retain pictorial evidence of such Overages and may be
compensated for the Collection of such Overages in accordance with the approved "Overage"
Maximum Service Rate as provided in Exhibit 1 or as may be adjusted under the terms of this
Contract.

2061
2062
2063
2064

11.02.3
Disposal and Mixed Materials Processing Facilities. All Mixed
Materials Collected as a result of performing Commercial Mixed Materials Collection Services
shall be transported and delivered to the Disposal Facility or the Mixed Materials Processing
Facility.

2065
2066
2067
2068

11.02.4
Residue From Mixed Materials Processing.
An amount of
Residue equal to the Residue generated as a result of Processing the Mixed Materials Collected
during the performance of Commercial Mixed Materials Collection Services under the terms of
this Contract shall be delivered to the Disposal Facility.

2069
2070
2071

11.03 Additional Mixed Materials Capacity. Upon notification to CONTRACTOR by
CITY or a Commercial Customer that addifional Mixed Materials capacity is requested,
CONTRACTOR shall deliver such Mixed Materials Containers as are needed to meet the
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2072
2073
2074
2075
2076

capacity requirements of the Service Address by the next regulariy scheduled Collection Day, or
within six (6) Work Days (whichever is later). CONTRACTOR may be compensated for the cost
of providing additional Mixed Materials capacity in accordance with the approved "Mixed
Materials Collection" Maximum Service Rates provided in Exhibit 1 or as may be adjusted under
the terms of this Contract
>
--^^''^y '
-

2077
2078

11.04 Commercial Organic Materials Subscription Collection Service. This service will
be governed by the following terms and conditions.

2079
2080
2081
2082
2083
2084
2085
2086

11.04.1
Containerized Organic Materials. CONTRACTOR shall provide
Commercial Organic Materials Subscription Collection Service to all Commercial Customers in
the Service Area that subscribe to such service and whose Organic Materials are properiy
containerized in Organic Materials Carts or Bins, regardless of whether the lids are closed,
where the Organic Materials Containers are accessible as set forth in Section 11.01.3.
CONTRACTOR may be compensated for Commercial Organic Materials Collection Service in
accordance with the approved "Commercial Organic Materials Collection" Maximum Service
Rates as provided in Exhibit 1.
, r

2087
2088
2089
2090
2091
2092

11.04.2
Collection of Organic Materials Overages. CONTRACTOR shall
be required to Collect all Organic Materials that are set out for Collection regardless of whether
or not the Organic Materials are properly contained in a Container. CONTRACTOR shall obtain
and retain pictorial evidence of such Overages and may be compensated for the Collection of
such Overages in accordance with the approved "Overage" Maximum Service Rate as provided
in Exhibit 1 or as may be adjusted under the terms of this Contract.

2093
2094
2095
2096

11.04.3
Organic Materials Processing Facility. All Organic Materials
Collected as a result of performing Commercial Organics Material Subscription Collection
Services shall be delivered to the Organic Materials Processing Facility. All expenses related to
Organic Materials Processing and marketing will be the sole responsibility of CONTRACTOR.

2097
2098
2099
2100
2101
2102
2103
2104

11.04.4
Additional Organic Materials Capacity.
Upon notification to
CONTRACTOR by CITY or a Commercial Customer that addifional Organic Materials Capacity
is requested, CONTRACTOR shall deliver such Organic Materials Containers as are needed to
meet the capacity requirements of the Service Address by the next regularly scheduled
Collecfion day, or within six (6) Work Days (whichever is later). CONTRACTOR shall be
compensated for the cost of providing additional Organic Materials Containers in accordance
with the approved "Commercial Organic Materials Collection" Maximum Service Rate provided
in Exhibit 1 or as may be adjusted under the terms of this Contract.

2105
2106
2107

11.04.5
Reduction or Discontinuation of Service. CONTRACTOR shall
retain the right to reduce capacity or discontinue provision of Organic Materials Subscription
Collection Services to Commercial Customers under the following circumstances:

2108
2109
2110
2111
2112
2113

11.04.5.1
The Organic Materials Cart or Bin is found to be
contaminated through the inclusion of more than ten (10) percent of materials that are not
Organic Materials as defined herein more than four (4) fimes in any twelve (12) month period.
Upon a finding a fourth instance of such contamination in any twelve (1) month period,
CONTRACTOR shall notify the Commercial Customer in wrifing that an addifional violafion of
the contaminafion requirements of the program will result in the disconfinuafion of service.

2114
2115
2116
2117

11.05 Commercial Special Events Collecfion Service. CONTRACTOR shall offer Mixed
Materials, Recyclable Materials and Organic Materials Collecfion, Disposal and processing
services at special events in accordance with the approved "Special Events Collection"
Maximum Service Rates provided in Exhibit 1 or as may be adjusted under the terms of this

Page 48
CITY I OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

'

7/25/2014

2118
2119
2120
2121
2122

Contract. Such services shall include the delivery and pickup of Containers. CONTRACTOR will
deliver Containers the day before the event and pick up Containers the day following the event
unless arranged otherwise with Customer. If the event is on a weekend or Collection holiday,
CONTRACTOR will deliver Containers the last Work Day before the event and pick up
Containers the first Work Day following the event, unless arranged otherwise with Customer.

2123
2124
2125
2126
2127
2128

11.06 Temporary Roll-Off Box Collecfion Service. CONTRACTOR shall provide
Temporary Roll-Off Collecfion Service to all Commercial Customers in the Service Area
subscribing to such service. CONTRACTOR shall respond to requests for service within two (2)
Work Days of receipt of the request. CONTRACTOR shall be compensated for such services in
accordance with the Maximum Service Rates as set forth in Exhibit 1 to this Contract as may be
adjusted in accordance with the terms of this Contract.

2129

ARTICLE 12. CITY COLLECTION SERVICES

2130
2131

12.01 CITY Collection Services. CONTRACTOR has offered to donate the following
services as corporate good will:

2132
2133
2134
2135
2136
2137
2138
2139
2140
2141
2142
2143

12.01.1
Conditions of Service.
CONTRACTOR shall provide CITY
Collection Services to all CITY Facilities exisfing in the Service Area as of the effective date of
the Contract where Mixed Materials and Organic Materials are properiy containerized in Bins,
Carts, or Roll-Off Boxes regardless of whether the lid is closed, and where the Bins, Carts, or
Roll-Off Boxes are accessible as set forth in Secfion 12.01.4. All such Mixed Materials and
Organic Materials must be generated on City Facilities or on property maintained by CITY. To
the extent the number of CITY Facilities being serviced by CONTRACTOR increases
disproportionately to the reasonably expected growth in CITY Collection Services provided
during the term of the Contract, the parties agree to meet and confer in good faith to discuss
appropriate service levels as well as compensation for addifional services. If the parties are
unable to agree upon the appropriate amount of compensafion, the parties shall resolve their
disagreement through the dispute resolution process as set forth in Section 30.02.

2144
2145
2146
2147
2148
2149
2150
2151
2152
2153
2154
2155
2156
2157
2158
2159

12.01.2
Size and Freguency of Service. CONTRACTOR shall offer Mixed
Materials Carts in 20, 32, 64 and 96 gallon nominal Cart sizes, and Organic Materials Carts in
20, 32, 64 or 96 gallon nominal Cart sizes. CONTRACTOR shall offer Mixed Materials and
Organic Materials Bins in 1, 1.5, 2, 3, 4, 6, and 7 cubic yard sizes. CONTRACTOR shall offer
Mixed Materials and Organic Materials Roll-Off Boxes in 6, 10, 20, 30, and 40 cubic yard sizes
with lids (if desired by CITY). Except for those services that utilize Roll-Off Boxes for Collection,
each service shall be provided at least once every week on a scheduled route basis. However,
in those instances where the scheduled Collection day falls on a holiday as set forth in Section
6.11 herein, or on a CITY holiday or business closure day, the Collection day may be adjusted
in a manner agreed to between CITY and CONTRACTOR as long as service is received a
minimum of one (1) time per week. The size of the Container and the frequency (above the
minimum) of Collection shall be determined between CITY and CONTRACTOR. However, size
and frequency shall be sufficient to provide that no Mixed Materials or Organic Materials need
be placed outside the Container on a regular basis. For those services utilizing Roll-Off Boxes
for Collection, the frequency of Collection shall be on a regular or irregular basis as determined
solely by the needs of CITY.

2160
2161
2162
2163

12.01.3
Manner of Collection.
CONTRACTOR shall provide CITY
Collection Services with as littie disturbance as possible and shall leave any Container an
upright position, with the lid secure, at the same point it was Collected without obstructing
alleys, roadways, driveways, sidewalks or other public areas. CONTRACTOR shall close or
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2164
2165

lock, as appropriate. Container enclosures that were opened by CONTRACTOR as part of the
Collection process.

2166
2167
2168
2169
2170
2171
2172
2173
2174
2175

12.01.4
Accessibility. CONTRACTOR shall Collect all Mixed Materials
and Organic Materials Containers that are readily accessible to CONTRACTOR'S crew and
vehicles and not blocked. However, CONTRACTOR shall provide "push services" and "key
services" as necessary during the provision of CITY Collection Services. Push services shall
include, but not be limited to, dismounting from the Collection vehicle, moving the Bins or Carts
from their storage location for Collection and returning the Bins or Carts to their storage location.
Push services may include unlocking and relocking the Bin or enclosure Key services shall
include the provision of a master lock and key by CONTRACTOR to the Service Address for the
convenience of CONTRACTOR. CONTRACTOR shall not be compensated for providing "push
services" and or "key services" to CITY.

2176
2177
2178

12.01.4.1
Notification. CONTRACTOR shall notify CITY daily, by email, of all situafions that prevent or hinder Collecfion from any CITY Facility, unless otherwise
directed by CITY.
i
. >
.

2179
2180
2181
2182
2183
2184
2185
2186

12.02 Street Litter Container Service. During the term of this Contract CONTRACTOR
shall Collect and maintain those street litter Containers as are set forth in Exhibit 4 to this
Contract. CITY may modify Exhibit 4 as needed, by providing written nofice to CONTRACTOR,
but such modificafion shall not increase the number of street litter Containers by more than ten
(10) per Contract Year. This service shall include daily emptying of street litter Containers
including liners and enclosures, and removal of debris atop or around Container, on Work days
(Monday-Friday), and monitoring and emptying of Containers on Saturday and Sunday, as
directed by CITY.

2187
2188
2189
2190
2191
2192
2193

12.02.1
CONTRACTOR shall be responsible for repairing and maintaining
all street litter Containers, including liners, doors, locks, and any other attached hardware or
mechanisms. Maintenance includes graffiti removal and/or paint-over. Repair to damaged
Containers, including removal or paint-over of graffiti, must be completed made within six (6)
Work Days of notice from CITY. If CITY requests that more than ten (10) litter containers be
repaired or replaced during any week, CONTRACTOR and CITY shall meet to agree on repair
schedules.

2194
2195
2196
2197
2198
2199

12.02.2
CONTRACTOR shall be responsible for providing new street litter
Containers as needed, replacing irreparably damaged Containers, and maintaining an adequate
Container inventory. New street litter Containers shall have separate Garbage and Recyclable
Materials capacity integrated into the Container and shall be approved by the Contract
Manager. CONTRACTOR shall replace damaged Containers, and place new Containers
requested by CITY within six (6) Work Days of CITY request.
v , :, i

2200
2201
2202
2203
2204

12.02.3
CONTRACTOR shall take ownership of CITY street litter
Containers owned by CITY upon implementation of Contract (July 1, 2015). CONTRACTOR
shall be responsible for Recycling, Disposal, or sale of surplus or damaged street litter
Containers. At end of Contract, CITY may exercise option to take ownership of any street litter
Containers then in use.
.

2205
2206
2207
2208
2209

12.02.4
CONTRACTOR shall also be responsible for Collection from those
street litter Containers placed in conformance with CITY standards by Business Improvement
Districts and Community Benefit Districts if notified by CITY. CITY shall provide CONTRACTOR
thirty (30) day nofice of such addifions to the Collection list and limit such additions to no more
than twenty (20) per calendar year.
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2210
2211

12.02.5
CONTRACTOR may petition CITY to
containers from problematic or underutilized locations.

2212
2213
2214
2215
2216
2217
2218
2219
2220
2221

12.03 City Council and Mayor Roll-Off Boxes. CONTRACTOR shall provide delivery
and Collection Services for Roll-Off Boxes requested by CITY Council and Mayor for use in the
Service Area. CONTRACTOR shall allocate twelve (12) 20-cubic yard Roll-Off boxes to each of
the eight (8) Council offices and the Mayor, for a total of up to one hundred eight (108) twentyyard Roll-Off Boxes each calendar year. Any unused portion of this allocation shall carry forward
to succeeding calendar years, up to a maximum of twenty four (24) additional 20-cubic yard
Roll-Off Boxes that must be provided in any one (1) calendar year. Such services shall be
provided in such a manner that all Collection, Processing and Disposal needs, and related staff
support and public education materials for the event are adequately and properiy provided for
by CONTRACTOR.

2222
2223
2224
2225
2226

12.03.1
CONTRACTOR is responsible for managing requests for Roll-Off
Boxes from the offices of CITY Council and Mayor, and for monitoring the allocation and use of
the Roll-Off Boxes. CONTRACTOR shall provide CITY a monthly report that shows the
allocation of Roll-Off Boxes by office, including allocations that were carried forward, and use todate for the current calendar year.

2227
2228
2229
2230
2231
2232
2233
2234
2235
2236

12.03.2
CONTRACTOR shall, in response to the written request of the
offices of the City Council or Mayor, deliver and Collect Roll-Off Boxes for use in City Council
and Mayor Roll-Off Box events. The appropriate office of the City Council or Mayor shall notify
CONTRACTOR in wrifing not less than ten (10) calendar days prior to the date of the need for
the Roll-Off Box. The notice to CONTRACTOR shall specify the date of delivery and Collection
of the Roll-Off Box(es), the location(s) for delivery, and the number of the Roll-Off Boxes to be
delivered. CONTRACTOR shall remove the Roll-Off Box no later than the end of the first Work
Day following the event day. CONTRACTOR shall transport and deliver the Collected materials
to a facility as is appropriate for the disposifion of the materials and approved by the Contract
Manager.

2237
2238
2239
2240
2241
2242
2243
2244
2245
2246

12.04 CITY Sponsored Events. CONTRACTOR shall deliver and collect up to thirty
(30) Roll-Off Boxes per calendar year in support of CITY sponsored events, as requested by the
Contract Manager.
At such events where CONTRACTOR provides Roll-Off Boxes,
CONTRACTOR shall also provide Carts for CITY'S temporary use if requested by the Contract
Manager. CITY may designate Roll-Off Boxes for Mixed Materials, Recyclable Materials or
Organic Materials Collecfion. CITY shall empty Carts prior to removal by CONTRACTOR.
CONTRACTOR shall remove Roll-Off Boxes and Carts no later than the end of the first Work
Day following the event day. CONTRACTOR shall transport and deliver the Collected materials
to a facility as is appropriate for the disposition of the materials, and as approved by the
Contract Manager.

2247
2248
2249
2250
2251
2252
2253
2254

12.05 CITY-Approved Adopt-a-Spot Mixed Material and Organics Services.
CONTRACTOR shall provide up to One Hundred Fifty (150) 64-gallon Mixed Material or
Organics Carts to CITY Adopt A Spot volunteers for use in cleaning and greening public spaces
in Oakland. CITY shall provide CONTRACTOR with authorized list of Adopt A Spot volunteer
Service Recipients annually. CONTRACTOR shall provide service to such Carts when they are
set out for Collecfion with Service Recipient's other Containers. CONTRACTOR shall provide
Mixed Material or Organic Carts and services at no addifional cost to Customers, Service
Recipients or CITY.

2255
2256

12.06 Temporary Roll-Off Box Collecfion Service. CONTRACTOR shall provide
Temporary Roll-Off Collection Service to all CITY Facilities in the Service Area requesting such
City of Oakland
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2257
2258

service at no charge to CITY. CONTRACTOR shall respond to requests for service within two
(2) Work Days of receipt of the request.

2259
2260
2261
2262
2263
2264
2265
2266
2267
2268
2269
2270
2271
2272

12.07 CITY Delivered Materials. CONTRACTOR shall accept up to seven thousand
five hundred (7,500) Tons of material (the "tonnage allowance") during the period July 1, 2015
through December 31, 2015 at no charge to CITY. Beginning Calendar Year 2016, and each
subsequent Calendar Year, the Tonnage allowance shall be fifteen-thousand (15,000) Tons. In
any Calendar Year, CITY shall be allowed to deliver dirt and debris, Garbage, Recyclable
Materials, Organic Materials and Bulky Goods above the Tonnage allowance, but not more than
the unused Tonnage allowance from the prior two (2) calendar years, at no charge to CITY.
Source Separated Recyclable Materials delivered to CONTRACTOR'S facilities shall not count
toward the Tonnage allowance established pursuant to this Secfion. The CITY shall make
reasonable efforts to deliver materials properiy separated to facilitate processing where feasible
such as with park landscaping green waste. CONTRACTOR shall be compensated for those
Tons that exceed the Tonnage allowance for any calendar year, except as otherwise provided in
this Section. Such compensation shall be based on the per Ton fee for Disposal at the Disposal
Facility.

2273
2274
2275
2276
2277
2278
2279
2280
2281
2282

12.08 Illegal Dumping Notificafion and Collecfion. CONTRACTOR shall direct its
Collection vehicle drivers to note (i) the addresses of any premises at which the driver observes
that Garbage, Mixed Materials, Recyclable Materials, and/or Organic Materials Material is
accumulafing; and (ii) the address, or other locafion description, at which Garbage, Mixed
Materials, Recyclable Materials, and/or Organic Materials has been dumped in an apparentiy
unauthorized manner. CONTRACTOR shall deliver the address or description to CITY within
three (3) Work Days of such observation. CONTRACTOR shall also provide Collection services
at up to twenty-five (25) locations per Work Day of up to three (3) cubic yards of such illegally
dumped materials per location provided, however, CONTRACTOR shall not be required to
collect materials not safely accessible by Collecfion vehicles and/or personnel.

2283
2284
2285
2286
2287
2288
2289
2290

12.09 Provision of Compost. CONTRACTOR shall provide up to five hundred (500)
cubic yards per Contract Year of premium quality compost or other soil amendment or mulch
products delivered to locafions in the Service Area and in amounts as directed by the Contract
Manager. Should CITY require greater amounts of these products than five hundred (500)
cubic yards per Contract Year CONTRACTOR shall provide such at a preferential price. For
deliveries of 20 yards or less, CITY must schedule the delivery at least three (3) days in
advance. For deliveries over twenty (20) yards, delivery dates are subject to CONTRACTOR'S
available inventory.
•

2291

12.10 Disposal and Processing Facilities.

;

2292
2293
2294

12.10.1
Mixed Materials Processing Facility and Disposal Facility. All
Mixed Materials Collected as a result of CITY Collection Services shall be transported and
delivered to the Disposal Facility or the Mixed Materials Processing Facility.

2295
2296
2297
2298

12.10.1.1
Residue From Mixed Materials Processing. An amount of
Residue equal to the Residue generated as a result of Processing the Mixed Materials Collected
during the performance of CITY Mixed Material Collection Service under the terms of this
Contract shall be delivered to the Disposal Facility.

2299
2300
2301
2302

12.10.2
Organic Materials Processing Facility. All Organic Materials
Collected as a result of performing CITY Collection Services shall be delivered to the Organic
Materials Processing Facility. All expenses related to Organic Materials Processing and
marketing will be the sole responsibility of CONTRACTOR.
. '
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2303
2304
2305
2306

12.10.3
Residue From Organic Materials Processing. An amount of
Residue equal to the Residue generated as a result of Processing the Organic Materials
Collected during the performance of CITY Organic Material Collection Service under the terms
of this Contract shall be delivered to the Disposal Facility.

2307
2308
2309
2310

12.11 Modification of CITY Collection Services. CITY may from fime to fime direct
modifications of CITY Collecfion Services. Any such modification which materially increases or
decreases the cost of CONTRACTOR providing CITY Collection Services shall be handled
pursuant to the procedures set forth in Article 30.

2311

ARTICLE 13. COLLECTION ROUTES

2312
2313
2314
2315

13.01 Collecfion Routes. Within five (5) Work Days of receipt of a request from CITY,
CONTRACTOR shall provide CITY with maps precisely defining Collecfion routes, and the
travel routes to the Collection routes, together with the days and the times at which Collecfion
shall regularly commence.

2316
2317
2318
2319
2320
2321
2322

13.02 Subsequent Collecfion Route Changes. In the event a Residenfial Collecfion
route change will change the Collection day of ten (10) percent or more of the Service
Addresses on that route, CONTRACTOR shall provide a written plan, which is subject City
approval, not less than sixty (60) days before the proposed date of implementafion.
CONTRACTOR shall coordinate implementation of route changes with the Residenfial
Recycling Contractor and shall notify affected Service Addresses of the Collection route
changes.

2323
2324
2325
2326
2327

13.02.1
In the event a Residential Collecfion route change will change the
Collection day of less than ten (10) percent of the Service Addresses on that route,
CONTRACTOR shall provide written notification to the affected Service Addresses and the
Contract Manager not less than two (2) weeks prior to the new Collecfion day. [CONTRACTOR
shall coordinate implementafion of route changes with the Residenfial Recycling Contractor.]

2328
2329
2330

13.03 Route Map Update. CONTRACTOR shall revise the Customer route maps to
show the addifion of Customers added due to construcfion / occupancy and shall provide such
revised maps to the Contract Manager upon request.

2331
2332
2333
2334
2335
2336
2337
2338
2339

13.04 CONTRACTOR Audit of Routes. In addifion to any other auditing requirements
under this Contract CONTRACTOR shall perform a comprehensive audit of SFD, MFD and
Commercial Customer Routes every full or partial three (3) calendar years, and submit to CITY
a written report on the results of that audit, no later than thirty (30) calendar days after
completion of the audit. The report should include the testing protocols, and the details of the
route audit findings along with recommendafions, if any, on how CONTRACTOR will modify the
current system to correct any errors noted during the audit. If CITY requests, CONTRACTOR
shall cooperate fully with CITY to allow CITY to verify the accuracy of CONTRACTOR'S route
audit report.
-

2340
2341
2342

13.05 Coordination with Street Sweeping. CITY AND CONTRACTOR acknowledge
that CONTRACTOR may have to modify Collection days to accommodate CITY'S street
sweeping schedule.

2343

ARTICLE 14. COLLECTION EQUIPMENT

2344
2345

"

14.01 General Provisions. All equipment used by CONTRACTOR in the performance
of Collection Services under this Contract shall be of a high quality. The vehicles shall be
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2346
2347
2348
2349

designed and operated so as to prevent Collected materials from escaping from the vehicles.
Hoppers shall be closed on top and on all sides with screening material to prevent Collected
materials from leaking, blowing or falling from the vehicles. All trucks and Containers shall be
watertight and shall be operated so that liquids do not spill during Collection or in transit

2350
2351
2352
2353
2354
2355
2356
2357
2358

14.02 Vehicle Registration. Licensing and Inspection. On or before J u l y l , 2015 and
upon request by CITY thereafter during the term of this Contract, CONTRACTOR shall submit
documentation to the Contract Manager to verify that each of CONTRACTOR'S Collection
vehicles is in compliance with all registration, licensing and inspection requirements of the
California Highway Patrol, the California Department of Motor Vehicles, and any other
applicable laws or regulations. CONTRACTOR shall not use any vehicle that is not in
compliance with applicable registration, licensing and inspection requirements to perform
Collection Services. Each vehicle shall comply, at all times, with all applicable statutes, laws or
ordinances of any public agency.

2359
2360
2361
2362
2363
2364

14.03 Clean Air Vehicles. During the term of this Contract, to the extent required by
law, CONTRACTOR shall provide its Collection vehicles to be in full compliance with local,
State and federal clean air requirements that were enacted or scheduled to be enacted,
including, but not limited to, the California Air Resources Board Heavy Duty Engine Standards
as currently proposed to be contained in OCR Titie 13, Section 2020 et seq.; the Federal EPA's
Highway Diesel Fuel Sulfur regulations and any other applicable air pollution control.

2365
2366
2367

14.04 Bulky Goods. Vehicles used for Collection of Bulky Goods containing Freon or
other gases shall not use compactor mechanisms or mechanical handling equipment that may
release Freon or other gases from pressurized appliances.

2368
2369
2370

14.05 Global Positioning Systems (GPS). CONTRACTOR shall provide all route
Collection vehicles equipped with fully functioning on-board G P S with direct and real-time
linkages to CONTRACTOR'S Customer service system.

2371
2372
2373
2374

14.06 Vehicle Noise Level. All Collection operations shall be conducted as quietiy as
possible and must comply with U.S. EPA noise emission regulations currentiy codified at 40
CFR Part 205, California Vehicle Code Secfion 27207, and other applicable State, County, and
CITY noise control regulations.

2375
2376
2377
2378
2379

14.07 Safety Equipment. All Collecfion equipment used by CONTRACTOR shall have
appropriate safety markings including, but not limited to, highway lighfing, flashing and warning
lights, clearance lights, and warning flags. All such safety markings shall be in accordance with
the requirements of the California Vehicle Code, as may be amended from fime to fime. All
Collection vehicles shall be equipped with audible back-up warning devices.

2380
2381
2382
2383
2384
2385
2386

14.08 Vehicle Signage and Painting. Collection vehicles shall have signage in letters of
contrasting color, at a size approved by CITY, on each side and the rear of each vehicle that
cleariy states that the Collection vehicle is servicing the CITY of Oakland provides
CONTRACTOR'S name, CONTRACTOR'S Customer service telephone number, CITY'S
Oakland Recycles logo and the number of the vehicle. CONTRACTOR shall repaint all vehicles
(including vehicles striping) during the term of this Contract on a frequency as necessary to
maintain a positive public image as reasonably determined by the Contract Manager.

2387
2388
2389
2390

14.09 Collection Vehicle Education Requirements. All new Collection vehicles shall
include space for outdoor poster advertising to be utilized by CITY. No advertising shall be
permitted other than the name and corporate logo of CONTRACTOR except promotional
advertisement of the Recyclable Materials and Organic Materials programs.

Page 54
CITY 1 OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

2391
2392
2393
2394
2395
2396
2397
2398
2399
2400
2401
2402
2403
2404
2405

14.10 Bin. Compactor and Roll-Off Box Signage. Painting, and Cleaning. All metal
Bins, Compactors or Roll-Off Boxes furnished by CONTRACTOR shall be either painted or
galvanized. All Bins, Compactors or Roll-Off Boxes shall display CONTRACTOR'S name,
CONTRACTOR'S toll free customer service telephone number, and shall be kept in a clean and
sanitary condition. Each Bin, Compactor or Roll-Off Box shall include a description of the type
of material to be placed in the Container and shall be painted in a color and manner, acceptable
to CITY, which is unique to that type of material. Such Bins, Compactors or Roll-Off Boxes as
are provided by CONTRACTOR shall be steam cleaned and repainted by CONTRACTOR as
frequentiy as necessary, but no more often than one (1) time per quarter, so as to maintain
them in a sanitary condition. However, no more often than one (1) time per quarter, upon
receipt of notification (from CITY or Customer) by CONTRACTOR of graffiti on a Bin,
Compactor or Roll-Off Box, CONTRACTOR shall clean or replace such Bin, Compactor or RollOff Box within five (5) Work Days. Instances of CONTRACTOR cleaning, repainfing or
replacement exceeding the quarteriy limits set forth above are subject to CONTRACTOR fees,
as provided in Exhibit 1.

2406
2407
2408
2409
2410
2411
2412
2413
2414

14.11 Vehicle Maintenance. CONTRACTOR shall maintain Collection vehicles in a
clean condifion and in good repair at all fimes and ensure that no Collected materials, oil,
grease, or other substances will blow, fall out, escape or leak out of the vehicle, with the
excepfions of vehicle emission. All parts and systems of the Collecfion vehicles shall operate
properiy and be maintained in a condifion safisfactory to CITY. CONTRACTOR shall wash all
Collecfion vehicles at least once a week. All washings shall be conducted in a manner that
conforms to the BMP Guidelines for Non-Point Source Pollutants in the publicafion entitled
Storm Water Best Management Practices Handbook for Industrial Commercial published by the
California Storm Water Quality Association (CASQA).

2415
2416
2417
2418
2419
2420

14.12 Maintenance Log. CONTRACTOR shall maintain a maintenance log for all
Collection vehicles. The log shall at all times be accessible to CITY for physical inspection upon
request of Contract Manager, and shall show, at a minimum, each vehicles' CONTRACTOR
assigned identificafion number, date purchased or inifial lease, dates of performance of roufine
maintenance, dates of performance of any addifional maintenance, and description of additional
maintenance performed.

2421
2422
2423
2424
2425
2426
2427
2428
2429
2430
2431

14.13 Equipment Inventory. On or before J u l y l , 2015, and annually thereafter,
CONTRACTOR shall provide to CITY an inventory of Collection vehicles and major equipment
used by CONTRACTOR for Collection or transportation and performance of services under this
Contract. The inventory shall indicate each Collection vehicle by CONTRACTOR-assigned
identificafion number, DMV license number, the ages of the chassis and body, type of fuel used,
the type and capacity of vehicle body, the date of acquisifion, the decibel rafing, the
maintenance status, and the number of vehicles by type. CONTRACTOR shall submit to the
Contract Manager, by web, cloud, or e-mail, an updated inventory annually, or more often at the
request of the Contract Manager. Each vehicle inventory shall be accompanied by a
certification signed by CONTRACTOR that all Collection vehicles meet the requirements of this
Contract.

2432
2433
2434
2435

14.14 Reserve Equipment. CONTRACTOR shall have available to it at all fimes,
reserve Collecfion equipment that can be put into service and operafion within one (1) hour of
any breakdown. Such reserve equipment shall correspond in size and capacity to the
equipment used by CONTRACTOR to perform the contractual duties.

2436
2437

14.15 Covering of Loads.
restrained to prevent spilling.
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2438
2439
2440
2441
2442

14.16 Weight Restricfions. CONTRACTOR shall not load vehicles in excess of the
manufacturer's recommendations or limitations imposed by federal. State or local weight
restricfions on vehicles. CONTRACTOR acknowledges that CITY may document compliance
with this provision of the Contract through review of scale tickets and records of the Disposal
and Processing Facilities.

2443
2444
2445
2446
2447
2448

14.17 Vehicle Tare Weights. Between the fime this Contract is executed and July 1,
2015, CONTRACTOR shall have the Disposal Contractor weigh and determine the unloaded
("tare") weight of each of CONTRACTOR'S vehicles that will be used to deliver Mixed materials
and other materials to the Disposal Facility. CONTRACTOR shall, at least every two (2) years,
have the Disposal Contractor reweigh and revise tare weights for all CONTRACTOR'S vehicles
used to deliver Mixed Materials and other materials to the Disposal Facility.

2449

ARTICLE 15. LOCAL OFFICE

2450
2451
2452
2453
2454
2455
2456
2457

15.01 Oakland Office. During the term of this Contract CONTRACTOR shall maintain
an office in the Service Area. CONTRACTOR'S office shall provide toll-free telephone access
to CITY residents, and shall be located where Customers can pay their bills or make service
requests or inquires in person. The office shall be open and staffed from 8:00 am to 6:00 pm on
Work Days, except for designated holidays. The office shall have a responsible person in
charge who is familiar with the specific Collection Services provided by CONTRACTOR to CITY.
CONTRACTOR shall equip the office with a direct terminal connecfion to the customer service
system operated at CONTRACTOR'S call center.

2458

ARTICLE 16. CUSTOMER SERVICE

2459
2460
2461
2462

16.01 Customer Service Program. CONTRACTOR shall develop, implement and
maintain a customer service program approved by CITY to ensure that all services provided
under this Contract are high quality. CONTRACTOR'S customer service plan is set forth as
Exhibit 9, which is attached to and included in this Contract.

2463
2464
2465
2466
2467
2468
2469
2470

16.02 CONTRACTOR'S Customer Service Center and Telephone and Email Access.
CONTRACTOR shall maintain a Customer center that provides toll-free telephone and email
access to residents and businesses of CITY, and is staffed by trained and experienced
Customer Service Representatives (CSRs). Such Customer service center shall have
responsible persons in charge during Collecfion hours, and shall be open 8:00 a.m. to 6:00 p.m.
on regularly scheduled Work Days (Monday through Friday) and when SFD or MFD Collecfion
Services are scheduled to be provided on Saturday; and be staffed with a sufficient number of
CSRs and equipped with sufficient telephone and email capacity such that

2471

16.02.1

Up to ten (10) incoming calls can be received at one fime;

2472
2473

16.02.2
Customer or Service Recipient calls received during normal
business hours are answered by system within five (5) rings;

2474
2475
2476
2477
2478

16.02.3
Average Speed to Answer for Residential Customer calls shall be
three (3) minutes or less based on a weekly average. Speed to Answer is the fime commencing
when a caller is placed in a queue (immediately after a caller hears CONTRACTOR recorded
messages and makes a choice from the phone tree) and ending when a live agent picks up the
call;

2479
2480

16.02.4
During any on-hold waifing fime and when the call center is
closed, Customers or Service Recipients are offered the option to leave a voice message;
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2481
2482
2483

16.02.5
Any call "on-hold" in excess of one and one half (1.5) minutes
shall have the option to remain "on-hold" or to be switched to a message center where the
Customer can leave a message;

2484
2485
2486

16.02.6
Customer or Service Recipient voice messages are returned in
the order received and left by 6:00 p.m. Pacific time at latest by the close of the Work Day
following the day the voice message is received; and

2487
2488
2489

16.02.7
Customer or Service Recipient mails are responded to in the order
received and left by 6:00 p.m. Pacific time at latest by the close of the Work Day following the
day the email is received.

2490
2491
2492
2493
2494
2495

16.03 Telephone Access to the Residential Recycling Contractor. CONTRACTOR
shall provide a local telephone number that allows callers to be automatically transferred to the
Residential Recycling Contractor, as appropriate. It shall be CONTRACTOR'S responsibility to
ensure that transferred callers experience no changes in volume or clarity from that associated
with direct calls to CONTRACTOR. The Residential Recycling Contractor shall reasonably
determine the appropriate volume for call transfers.

2496
2497
2498
2499
2500
2501

16.04 Multilingual/TDD Service. CONTRACTOR'S call center shall at all times during
the normal business hours set forth in Section 16.02 maintain the capability of responding to
telephone calls in English, Chinese (Cantonese), Vietnamese, Spanish, and such other
languages as reasonably may be directed by CITY in accordance with its Equal Access
Program requirements. CONTRACTOR shall at all times maintain the capability of responding
to telephone calls through Telecommunications Device for the Deaf (TDD) Services.

2502
2503
2504
2505
2506
2507
2508
2509
2510

16.05 Website. CONTRACTOR shall develop and maintain a state-of-the-art website
dedicated to services provided in CITY, which is accessible by the public. The website shall
include answers to frequentiy asked questions, rates for Collection Services, listing and
description of Mixed Materials, Recyclable Materials and Organic Materials, Collection Service
schedules and maps, and other related topics. The website shall also have a link to CITY'S
website and a link to the Recyclable Materials Collection Contractor's website. CONTRACTOR
shall arrange for CITY'S website to include an e-mail link to CONTRACTOR and a link to
CONTRACTOR'S website. CONTRACTOR'S website shall provide the public the ability to email comments inquiries and request services or service changes to CONTRACTOR.

2511

ARTICLE 17. COMMUNITY OUTREACH SERVICES

2512
2513
2514
2515
2516

17.01 Community Outreach Services. CONTRACTOR shall be required to implement
at its own expense, CONTRACTOR'S Community Outreach Strategy set forth in Exhibit 7 to this
Contract. The Community Outreach Strategy will provide an overview of the Contractor's plans
to engage the community in full use of the Collection Services and the Diversion goals of the
Contract

2517
2518
2519
2520
2521
2522
2523
2524

17.01.1
Transitional Outreach Plan. CONTRACTOR shall prepare and
implement, at its own expense, a transitional outreach plan consisting of a community outreach
campaign that makes aware and fully informs SFD, MFD, and Commercial Customers of the
Collection Services, highlighting changes to the current services, relevant to the Customer
experience, which will occur through execution of the Contract The transitional outreach plan
will be consistent with and informed by CONTRACTOR'S Community Outreach Strategy as set
forth in Exhibit 7. The transitional outreach plan will be implemented beginning January 2015,
or with execution of the Contract, whichever is later. The transitional plan will cover all
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2525
2526

CONTRACTOR'S community outreach services in Calendar Year 2015. The budget for the
transifional plan shall be not more than One Million Dollars ($1,000,000).

2527
2528
2529
2530
2531
2532
2533
2534
2535
2536
2537
2538
2539
2540

17.01.2
Annual Outreach Plan. CONTRACTOR, at its own expense, shall
prepare, submit and implement an annual outreach plan that is consistent with and informed by
CONTRACTOR'S Community Outreach Strategy as set forth in Exhibit 7. CONTRACTOR shall
submit the initial annual outreach plan for CITY approval no later than September 1, 2015, and
subsequent annual outreach plans no later than September 1 each year thereafter. CITY shall
review and respond to the proposal within forty five (45) days. Implementafion of the annual
outreach plan would begin on January 1 of each year. The annual outreach plan must include
specific steps designed to increase Diversion and Customer participation in the Collecfion
Services, and measure the effectiveness of these efforts. The annual outreach plan should
target specific materials, or demographic or service sectors where improvements can be
maximized. Outreach targets should be based on measured trends and patterns in recycling
and disposal acfivifies, participation, and tonnages by service sector, within the Service Area
and within identified Service Area localities, as indicated by information obtained by both the
Contract Manager and CONTRACTOR'S staff.

2541
2542
2543
2544
2545
2546
2547
2548
2549
2550
2551
2552

17.01.3
Community Outreach Budget. CONTRACTOR shall be required
to allocate or spend no more than One Million Dollars ($1,000,000) in the first calendar year of
the Contract to implement the transifional outreach plan, and not more than Five Hundred
Thousand Dollars ($500,000) per calendar year thereafter to implement the annual outreach
plan. All such expenditures require prior approval from CITY unless included in outreach plan.
CITY and CONTRACTOR may mutually agree to perform joint Public Outreach acfivifies using
all or some of the annual Public Outreach budget. Public relafions activity costs cannot be
applied to the Public Outreach budget. At the end of the calendar year, any funds in the
approved annual outreach budget that remain unspent shall be carried forward to the following
calendar year. However, in the event CONTRACTOR has unspent funds at the end of three (3)
consecufive calendar years, the unspent funds shall be deposited in the Rate Stabilizafion
Fund.

2553
2554
2555
2556
2557
2558
2559

17.01.4
Community Outreach Professional Services.
Contractor will
engage the services of a professional firm or firms that specialize in community outreach,
markefing, public relafions, and graphic design that preferably are based in Oakland or the Bay
Area. Such firms shall possess a minimum five (5) years' experience in markefing,
communicafions and/or community outreach, including two (2) years' experience conducfing
outreach in a city comparable to Oakland in size and complexity; and knowledge of outreach
best pracfices, such as community-based social markefing.

2560
2561
2562
2563
2564
2565
2566
2567
2568
2569
2570
2571
2572

17.02 CITY Approval Required.
All markefing, messaging or other mass
communicafions, including but not limited to print outdoor media, broadcast web-based, e-mail,
and telephone voice messages, directed to Customers or Service Recipients, must be approved
by the Contract Manager prior to execufion or delivery to the Customer or Service Recipient
regardless of whether these communications relate to the Collecfion Services. All public
relafions, press and community outreach acfivifies that involve the Collecfion Services, or that
are targeted to the Service Recipients or Customers, must have prior written approval from the
Contract Manager, whether or not they are being paid for from the Community Outreach budget.
CONTRACTOR shall not perform any work on Community Outreach materials or acfivifies
without prior written approval from the Contract Manager. All materials shall be submitted in
writing for review and approval. Written authorization by the Contract Manager is required prior
to final producfion of any Community Outreach materials. Nafional markefing efforts by
corporate affiliates of CONTRACTOR are outside the scope of this Article 17; however, any
. '
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2573
2574

nafional efforts which are to be targeted directly to Oakland or East Bay customers shall require
reasonable prior notificafion to CITY.

2575
2576
2577
2578
2579

17.03 Outreach Production Requirements. CONTRACTOR shall ufilize designers,
printers and mail houses located within the Service Area for the design, development prinfing
and mailing of all community outreach materials related to this Contract unless otherwise
approved by Contract Manager. In addifion, unless Contract Manager has granted an excepfion
in wrifing, the Community Outreach materials shall:

2580
2581
2582

17.03.1
Be printed on one hundred (100) percent recycled paper with at
least fifty (50) percent post-consumer recycled content using soy based (or other non-toxic)
inks;

2583

17.03.2

2584

hofiine phone number;

2585

17.03.3

Include CITY'S Oakland Recycles logo and the CITY'S recycling
Include four (4) languages whenever possible and/or needed; and

2586
2587
2588
2589
2590
2591
2592
2593

17.03.4
Be made accessible to those with disabilities, in accordance with
all applicable federal, state, and local laws and regulations.
17.04 Copyrights. At CONTRACTOR'S sole expense, CONTRACTOR shall execute
appropriate documents to assign to CITY either a copyright to works created pursuant to this
Article 17, or a license limited for the term of the Contract for use of such works, if so requested
by CITY. CONTRACTOR shall provide space in CONTRACTOR'S printed public outreach
materials, for CITY to include announcements, community informafion, articles, and
photographs.

2594
2595
2596
2597
2598
2599
2600
2601
2602
2603
2604
2605
2606
2607

17.05 Annual Collecfion Service Nofice. Each full or partial calendar year during the
term of this Contract CONTRACTOR shall publish and distribute separate nofices to all SFD
Customers and Service Recipients regarding the SFD Collecfion Service, to all MFD Customers
and Service Recipients regarding MFD Collection Service, and to ail Commercial Customers
regarding Commercial Collection Service. To the extent appropriate, based on the category of
Customer receiving the notice, it shall contain at a minimum: definifions of the materials to be
Collected, procedures for setfing out the materials. Collection and Disposal options for
unacceptable materials such as Hazardous Waste, maps of the Service Area indicating the day
of the week that Collection Service will be provided, and CONTRACTOR Customer service
phone number, email address and website address. The notice shall be provided in English,
Spanish, Vietnamese and Chinese (Cantonese) and such other languages as reasonably may
be directed by CITY in accordance with its Equal Access Program requirements, and shall be
distributed by CONTRACTOR no later than June 1, 2015 for the first partial calendar year and
by November 15, 2016 and annually thereafter for the remaining term of the Contract

2608
2609
2610
2611
2612
2613
2614
2615

17.06 Bill Inserts. CITY may provide educational and other material to CONTRACTOR
for inclusion in the invoices provided by CONTRACTOR to SFD, MFD and Commercial
Customers for Collecfion Services. CONTRACTOR shall not charge CITY for the inclusion of up
to three (3) 8 I/2" by 11" pages per billing. To the extent CITY provides the insert material in an
electronic format, CONTRACTOR shall ensure that such materials are delivered or made
available to Customers ufiiizing electronic billing opfions provided by CONTRACTOR. In the
case of bill inserts developed jointiy by CITY and CONTRACTOR, the cost of bill insert
development and production shall be allocated to the annual community outreach budget

2616
2617

17.07 Bulky Goods Collection Service. Outreach requirements for the Bulky Goods
Collection Service program include an annual announcement sent to all residential Service
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2618
2619
2620
2621

Addresses, a mid-year reminder notice to all service addresses, and an appointment
confirmafion nofice sent to Service Recipients following the scheduling of an appointment
These materials are described in the Bulky Services Agreement attached as Exhibit 14, which
may be modified as needed by agreement of CONTRACTOR and CITY.

2622
2623
2624
2625
2626

17.08 CONTRACTOR'S Website. CONTRACTOR shall maintain a website that uses
graphics and statisfics illustrafing CITY progress toward becoming a Zero Waste Community,
and provides resources the community can use to support Zero Waste and Sustainability
efforts, the Collection Services, and other programs as requested by CITY. CITY shall review
and approve CONTRACTOR'S website content that is related to this Contract.

2627
2628
2629
2630
2631
2632
2633
2634
2635
2636
2637
2638
2639
2640
2641

17.09 News Media Relafions. CITY shall oversee all press acfivifies including press
releases, press conferences, press kits, press packets and general press inquiries regarding the
Program. CONTRACTOR shall nofify the Contract Manager by e-mail or phone of all requests
for news media interviews related to the Collection Services program within twenty-four (24)
hours of CONTRACTOR'S receipt of the request. Before responding to any news media
inquiries involving controversial issues or any issues likely to affect participation or Customer
perception of services, CONTRACTOR will discuss CONTRACTOR'S proposed response with
the Contract Manager. However, notwithstanding anything to the contrary in this Section 17.09,
there may be instances of unannounced media visits where CONTRACTOR responses would
be beneficial, in CONTRACTOR'S reasonable judgment In such cases, CONTRACTOR will not
be obligated to obtain CITY consent to media communicafion, but will summarize such
communicafion to CITY as soon as practicable. Copies of draft news releases or proposed
trade journal articles shall be submitted to CITY for prior review and approval at least five (5)
Work Days in advance of release. Copies of articles resulting from media interviews or news
releases shall be provided to CITY within five (5) Work Days after publication.

2642
2643
2644
2645
2646

17.10 Compost for CITY Residents. CONTRACTOR shall make available a total of
eighty (80) cubic yards per calendar year of pre-bagged compost for distribufion to Oakland
residents at two (2) annual compost give-back events within the jurisdicfional limits of CITY
during each of the first two (2) years of the Contract. CONTRACTOR shall work with CITY to
determine the dates and locations of the give-back events.

2647
2648
2649
2650
2651
2652
2653
2654

'
17.10.1
CONTRACTOR shall be responsible for all aspects related to
planning, managing, and staffing of the compost give-back event. Residents shall be required
to show proof of residency to receive the compost product. No later than ten (10) Work Days
following the compost give-back event, CONTRACTOR shall submit to CITY a written report
identifying the number of residents who accepted materials; the number of bags given away; the
total tonnage of material given away; a summary of feedback and suggestions provided by
residents; and any suggestions CONTRACTOR proposes for the next compost give-back
event(s).

2655

ARTICLE 18. EMERGENCY SERVICE PROVISIONS

2656
2657
2658
2659
2660
2661
2662
2663

"
18.01 Emergency Services. CONTRACTOR shall provide emergency services (i.e.,
special collections, transport, processing,) at CITY'S request in the event of a declared local,
State, or federal state of emergency, major accidents, disruptions or natural calamities.
CONTRACTOR shall be capable of providing emergency services within twenty-four (24) hours
of notification by CITY, or as soon thereafter as is reasonably practical in light of the
circumstances. An emergency contact person designated by CONTRACTOR shall be
accessible during the term of this Contract twenty-four (24) hours per day for the Contract
Manager or other CITY Administrator designee to contact CONTRACTOR. CONTRACTOR
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2664
2665
2666
2667
2668

shall receive additional compensation, above the normal compensation contained in this
Contract, to cover the costs of rental equipment, additional personnel, overtime hours and other
documented expenses based on the rates set forth in Exhibit 1 to this Contract provided
CONTRACTOR has first secured written authorizafion and approval from CITY through the
CITY Administrator.
^ - i

2669
2670
2671
2672
2673

18.02 In the event of an emergency as set forth above, the Contract Manager may
grant CONTRACTOR a variance from regular routes and schedules. As soon as practicable
after such event, CONTRACTOR shall advise the Contract Manager when it is anficipated that
normal routes and schedules can be resumed. The Contract Manager shall make an effort
through the local news media to inform the public when regular services may be resumed.

2674

ARTICLE 19. RECORD KEEPING & REPORTING REQUIREMENTS

2675

19.01 Record Keeping.

2676
2677
2678
2679
2680
2681
2682
2683
2684
2685

19.01.1
Accounfing Records. CONTRACTOR shall maintain full, complete
and separate financial, stafisfical and accounfing records, pertaining to cash and billing, and
provision of all Collection Services provided under this Contract, prepared on an accrual basis in
accordance with generally accepted accounfing principles. Such records shall be subject to
audit and inspection by CITY. Gross Receipts derived from provision of the Collection Services
shall be recorded as revenues in the accounts of CONTRACTOR. These records shall be
separate and segregated from other records maintained by CONTRACTOR for services outside
the scope of this Contract as may be provided by CONTRACTOR. CONTRACTOR shall
maintain and preserve all cash, billing and Disposal records for a period of not less than five (5)
years following the close of each of CONTRACTOR'S fiscal years.

2686
2687
2688

19.01.2
CONTRACTOR Pavments to CITY.
CONTRACTOR shall
maintain records of all payments made to CITY for all items listed in Section 7.17.7, 7.17.8,
7.17.9, and 7.17.10.

2689
2690
2691
2692
2693

19.01.3
Tonnage Records. CONTRACTOR shall maintain records of the
incoming and outgoing quantifies, measured in pounds, of (i) Mixed Materials, Recyclable
Materials, and Organics Material, and Bulky Materials Collected, Processed, composted, and
Disposed under the terms of this Contract, and (ii) Recyclable Materials and Organic Materials,
by material type, sold, donated or given for no compensafion, and Residue Disposed.

2694
2695
2696
2697

19.01.4
Records. CONTRACTOR shall maintain all other records relevant
to the provision of Collection Services under this Contract. After a meet and confer if
CONTRACTOR so requests, CONTRACTOR shall maintain such addifional records as
reasonably required by CITY and agreed to by CONTRACTOR.

2698
2699
2700
2701

19.01.4.1
CONTRACTOR shall maintain a relafional database that
includes data from all required reports for the term of this Contract, and provide CITY with
access to the database. Database shall be flexible to accommodate changing needs and
conditions over the term of this Contract

2702
2703
2704
2705
2706
2707

19.02 Reporting Requirements. Monthly reports shall be delivered to CITY no later
than fifteen (15) calendar days after the end of the prior month. Quarterly reports shall be
delivered to CITY no later than twenty (20) calendar days after the end of the reporting quarter.
Annual reports shall be delivered to CITY no later than thirty (30) days after the end of each
preceding calendar year. Monthly, quarteriy and annual reports shall be provided electronically
in forms and formats acceptable to the CITY.
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2708
2709

19.02.1
Monthly Reports. CONTRACTOR shall provide reports that
include the following data for each month and year to date.

2710
2711
2712
2713
2714
2715

19.02.1.1
Collection Service Account Data. Number of SFD and
MFD buildings and units served; number of Commercial and CITY accounts served. Number of
containers in service by Collection Service type, container size, and material type (e.g., Mixed
Materials, Organic Materials), and container service location (e.g., curbside placement,
Premium Backyard, Exempt Backyard). Number of Non-Collection Notices issued by Collection
Service type and by reason for non-collection.

2716
2717
2718
2719
2720
2721

19.02.1.2
Collected Tonnage Data.
Tonnage for all materials
Collected, by Collection Service type and by material type, e.g.. Mixed Material, Organic
Materials. Bulky Goods Collection Service, including Collected tonnage, bulky goods item
counts, and other data and information per Exhibit 14 of this Contract. Tonnage for all materials
delivered to the transfer facility by CITY vehicles, and tonnage and pull data for CITY Roll-Off
boxes serviced by CONTRACTOR.
-

2722
2723
2724

19.02.1.3
Processed Tonnage Data. Tonnage for all Collected
materials that are delivered to Processing facilities by Collection Service type, and by
processing facilities.

2725
2726
2727
2728
2729
2730
2731
2732

19.02.1.4
Processed Materials Data. Tonnage of each material
produced through the Processing of Collected materials at CONTRACTOR'S Processing
Facility, e.g., finished compost, old corrugated containers, mixed paper and other recycled
commodity grades, feedstock for biomass or refuse derived fuel, and energy products derived
from CONTRACTOR'S Processing of Organic materials (should CONTRACTOR produce such
energy products). CONTRACTOR shall use a stafisfically significant method approved by CITY
to calculate the Tonnage of finished Processed material, net of Residue, attributable to material
Collected under this Contract

2733
2734
2735
2736
2737

19.02.1.5
Disposal Tonnage Data.
Tonnage for all materials
Collected that are transferred to the Disposal Facility without Processing, by Collection Service
type. Tonnage for all Residue from Processing of Collected materials, by processing facility.
CONTRACTOR shall use a statistically significant method approved by CITY to calculate the
tonnage of Residue attributable to material Collected under this Contract.

2738
2739
2740

19.02.1.6
Customer Service Data. Number of Customer and Service
Recipient contacts, e.g., phone calls or electronic communicafions, by date, Collecfion Service
type, and topic including but not limited to the topics listed.

2741
2742
2743

19.02.1.7
Local Hire Reouirement Update. CONTRACTOR shall
provide monthly updates on its compliance with Local Hire Requirements in Article 55 of this
Contract.

2744
2745
2746
2747

19.02.1.8
Roll-Off Box Report. CONTRACTOR shall provide a City
Council and Mayor Roll-Off Box report that shows the allocation of Roll-Off Boxes by office,
including allocations that were carried forward, and use to-date for the then current calendar
year in compliance with Section 12.03.1.

2748
2749

19.02.2
informafion each quarter:

2750
2751
2752

19.02.2.1
Public Outreach and Information Acfivifies. Report on all
public outreach and informafion acfivifies undertaken during the period, including distribufion of
outreach materials and other promotional activities.

Quarteriy Reports. CONTRACTOR shall provide the following

Page 62
CITY I OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

2753
2754
2755

19.02.2.2
Processing and Markefing Acfivifies. Report on Recyclable
Materials and Organic Materials Processing and markefing issues or condifions, if any,
occurring during the previous quarter.

2756
2757

19.02.2.3
Customer Service Activities. Report on customer service
and Call Center issues or conditions, if any, occurring during the previous quarter.

2758
2759
2760

19.02.2.4
Operational Issues and Activities. Report on significant
changes in Collection Service or Processing operafions, instances of property damage or
accidents, scavenging, or other operafional issues.
,
,

2761
2762

19.03 Annual Reports. CONTRACTOR shall provide the following data and information
each year.

2763
2764
2765
2766
2767

19.03.1.1
Customer and Collecfion Services Data.
List of all
Customers serviced under this Contract including and sortable by Collecfion Service type,
Customer name. Service Address (street number, street name. Zip Code), number of
Containers billed for by Collecfion Service type, Container size, and material type, e.g.. Mixed
Material, Organic Material.

2768

19.03.1.2

{reserved]

2769
2770
2771

19.03.1.3
Local Hire Requirement Annual Report. CONTRACTOR
shall provide an annual report on its compliance with Local Hire Requirements in Article 55 of
this Contract.
i

2772
2773

19.03.1.4
Gross Receipts. CONTRACTOR shall provide a summary
of the prior year's Gross Receipts received, by Collection Service type.

2774
2775
2776

19.03.1.5
Equipment Inventory. Updated complete inventory of
Collecfion vehicles used pursuant to this Contract, by vehicle chassis identificafion number,
vehicle body identificafion number, license number and model year.

2777
2778
2779

19.03.1.6

Business Tax Certificate. Copy of current business tax

certificate.
19.04 Addifional Reporting and Access to Informafion.

2780
2781
2782
2783
2784
2785
2786

19.04.1
CONTRACTOR shall provide CITY with any additional data and
informafion requested by CITY that is maintained by, or readily available to, CONTRACTOR
and that is specifically related to the Collection Services. Such reports shall be provided within
a reasonable time following the request.
19.04.2
CONTRACTOR shall provide CITY with CONTRACTOR'S Call
Center records as requested by CITY and which are required pursuant to other provisions of
this Contract
> ^ ^ ^
^

2787
2788
2789

19.04.3
CONTRACTOR shall provide a large wall map of the Service Area
that shows Collecfion day of service for SFD and MFD routes. CONTRACTOR shall provide an
updated map whenever route changes include a change to day of service.

2790
2791
2792

19.04.4
CONTRACTOR shall provide CITY with Collecfion Route
information as requested by CITY, as may reasonably be provided. Such informafion to be
provided within a reasonable time following the request
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2793
2794
2795

19.04.5
CONTRACTOR shall provide CITY with CONTRACTOR'S
Collection vehicle global positioning system (GPS) reports as requested by CITY, as may
reasonably be provided.

2796
2797
2798

19.05 Nothing in this Article 19, or elsewhere in this Contract, shall be construed to
require CONTRACTOR to provide cost (other than the weight of costs for purposes of
calculating RRI) or profit informafion.
- ..^ ,

2799

ARTICLE 20. NONDISCRIMINATION

2800
2801
2802
2803
2804
2805
2806
2807

20.01 Nondiscriminafion. In the performance of all work and services under this
Contract, CONTRACTOR shall not discriminate against any person on the basis of such
person's race, color, religion/religious creed, sex/gender, pregnancy, marital status, age,
nafional origin/ancestry, physical and/or mental disability, medical condifion, sexual orientation,
gender identity, military or veteran status, or status in any other group protected by federal,
State or local law. CONTRACTOR shall comply with all applicable local, state and federal laws
and regulations regarding nondiscriminafion, including those prohibifing discriminafion in
employment.
,
-

2808

ARTICLE 21. SERVICE INQUIRIES AND COMPLAINTS

2809
2810
2811
2812
2813
2814
2815

21.01 CONTRACTOR'S Customer Service. All Customer and Service Recipient
inquiries and complaints about the Services shall be directed to CONTRACTOR.
A
representafive of CONTRACTOR shall be available to receive the inquiries and complaints
during normal business hours. All service inquiries and requests will be handled by
CONTRACTOR in a prompt, courteous, and efficient manner. In the case of a dispute between
CONTRACTOR and a Customer, the matter may be reviewed and a decision made by the
Contract Manager.

2816
2817
2818
2819
2820
2821
2822
2823

21.01.1
Customer Service System.
CONTRACTOR will utilize an
automated Customer service system to maintain a record of all inquiries and complaints in a
manner prescribed by CITY. In addition thereto, CONTRACTOR shall maintain, at
CONTRACTOR'S place of business, an automated Customer service system, listing all
Customer service requests, complaints and CONTRACTOR notices. Said system shall contain
the names and addresses of parties involved, date of such service request complaint or
noticing, nature of same, and the date and manner of disposition of each case. Such system
shall be kept so that it may conveniently be inspected by representatives of CITY upon request.

2824
2825
2826
2827
2828
2829
2830
2831

21.01.2
Response Requirements. For those complaints related to missed
Collections that are received by 12:00 noon on a Work Day, CONTRACTOR will return to the
Customer address and Collect the missed Carts or Bins by 12:00 noon on the following Work
Day. For those complaints related to missed Collections that are received after 12:00 noon on a
Work Day, CONTRACTOR shall have until the end of the following Work Day to resolve the
complaint.
For those complaints or service requests related to Carts or Bins for new
Customers, or repair, replacement or exchange of Carts or Bins, the appropriate Articles of this
Contract shall apply.

2832
2833
2834
2835
2836

21.01.3
Missed Collections. CONTRACTOR agrees that it is in the best
interest of CITY that all Mixed Materials, Recyclable Materials, Organic Materials and Bulky
Goods be Collected on the scheduled Collection day. Accordingly, missed Collections will
normally be Collected as set forth herein regardless of the reason that the Collection was
missed. However, in the event a Service Address reports missed Collection Services more than
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two (2) times in any consecutive two (2) month period the Contract Manager will work with
CONTRACTOR to determine an appropriate resolution to that situation.
In the event
CONTRACTOR believes any complaint to be without merit, CONTRACTOR shall notify the
Contract Manager, by e-mail. The Contract Manager will investigate all disputed complaints and
render a decision.
r

2842 I t

ARTICLE 22. QUALITY OF PERFORMANCE OF CONTRACTOR

2843
2844
2845
2846
2847

22.01 Intent. CONTRACTOR acknowledges and agrees that one of CITY'S primary
goals in entering into this Contract is to ensure that the Collection Services are of the highest
caliber, that Service Recipient and Customer satisfaction remains at the highest level, that
maximum Diversion levels are achieved, and that materials Collected are put to the highest and
best use to the extent feasible.

2848
2849
2850
2851
2852
2853
2854

22.02 Contract Compliance Coordinator. CONTRACTOR will provide for a full-time
Contract Compliance Coordinator dedicated to CITY. The Contract Compliance Coordinator
shall be responsible for monitoring CONTRACTOR'S programs and services and assisting CITY
in maintaining full contractual compliance at all times during the term of the Contract. These
duties shall include but not be limited to issues related to new and existing Customer needs,
public education, routing, and customer service. The Contract compliance Coordinator shall
meet monthly with CITY staff to provide updates on all areas of service as needed.

2855
2856
2857
2858
2859

22.03 Services Manager. CONTRACTOR shall designate a manager to be in charge of
the Collection Services within the Service Area. The manager shall have the authority and
knowledge to direct CONTRACTOR resources as need to resolve matters of concern to CITY.
The Services Manager, or designee shall be available to the Contract Manager through the use
of a mobile telephone at all times that CONTRACTOR is providing Collection Services.

2860
2861
2862
2863
2864
2865
2866
2867
2868
2869
2870
2871
2872
2873
2874
2875
2876
2877
2878

22.04 Liquidated Damages. The parties further acknowledge that consistent and
reliable Collection Services are of utmost importance to CITY, and that CITY has considered
and relied on CONTRACTOR'S representations as to its quality of service commitment in
awarding the Contract. The parties further recognize that some quantified standards of
performance are necessary and appropriate to ensure consistent and reliable service and
performance. The parties further recognize that if CONTRACTOR fails to achieve the
performance standards, or fails to submit required documents in a fimely manner, CITY, and
CITY'S residents and businesses will suffer damages and that it is and will be impracfical and
extremely difficult to ascertain and determine the exact amount of damages. Therefore, without
prejudice to CITY'S right to treat such non-performance as an event of default under Article 29,
the parties agree that the liquidated damages amount defined in this Article represent
reasonable esfimates of the amount of such damages considering all of the circumstances
existing on the effective date of this Contract, including the relationship of the sums to the range
of harm to CITY, Customers, Service Recipients, and the community as a whole, which
reasonably could be anficipated, and the anticipation that proof of actual damages would be
costiy or impractical. In placing their initials at the places provided, each party specifically
confirms the accuracy of the statements made above and the fact that each party has had
ample opportunity to consult with legal counsel and obtain an explanafion of the liquidated
damage provisions at the time that the Contract was made.

2879

CITY Initial Here

2880
2881

CONTRACTOR agrees to pay (as liquidated damages and not as penalty) the following
amounts:

City of Oakland

CONTRACTOR Initial Here

^
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1

Failure to timely submit or make available to CITY $100 per incident per
documents and reports as required under the day
provisions of this Contract (Various Sections).

2

Failure to correct identified billing errors as required in
(Article 7).

3

Failure to pay the amount due to the Residenfial $250 per incident per
Recycling Contractor within the time period set forth day
herein after receiving invoice approval from CITY
(Section 7.14).

4

Failure to remit the Franchise Fee and other payments
to CITY by the 15*^ of each month (Secfion 7.20).

$10 per incident per
billing cycle capped at
$100,000 per billing
cycle

$250 per incident per
day

omitted
6

Failure to provide fimely transition documents or meet
transition requirements (Section Article 6.19).

$300 per item per day

omitted
8

Failure to notify CITY daily of all situations that prevent
or hinder Collection from any CITY Facility, unless
otherwise directed by CITY (Article 12).

9

Failure to Collect or otherwise recover within the time $150 per incident per
set forth in Section 21.01.2 materials that are set out day
for Collection including materials that have been
rejected but where a Non-Collection Notice was not
provided which exceeds one (1) such failures per
1,000 services per service category (e.g.. Mixed
Materials, Organics) per service sector (SFD, MFD,
Commercial) per month, or which exceeds twenty-five
(25) such failures per 1,000 services per month for
Bulky.

10

Failure to service, repair, maintain, or replace street
litter Containers (as provided in Section 12.02) which
exceeds 5 such failures per week.

11

Missed or incomplete SFD Residenfial Collecfion at
the same Service address for:
Two consecutive scheduled Collections
Three of six scheduled Collections
Eight Collections in six months
Twelve Collections in twelve months
(Article 9).

$100 per day

$50 per incident
day ,

per

$50 per incident
$250 per incident
$500 per incident
$1,000 per incident

Page 66
CITY I OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

12

Failure to repair or replace, deliver, remove or $150 per incident per
exchange damaged, missing or abandoned Carts or day
Bins within the fime required by this Contract (Secfions
6.06.4 through 6.06.9.3) which exceeds 10 such
failures per week.

13

Failure to commence clean-up of spills, leaks, or litter $300 per incident
caused by CONTRACTOR by end of Work Day, upon
notificafion from CITY (Secfion 6.15).

14

Failure to properiy return empty Carts or Bins to the $150 per incident per
point of Collecfion, upright with lids closed and locks day
secured, as required by Secfion 6.04, which exceeds
50 such failures per month.

15

Failure to answer a Customer call within five (5) rings $50 per incident
(Section 16.02.2). Answer" includes any method of
picking up Customer calls, including recorded
greetings.

16

Customer on-hold wait time, based on a weekly
average that is:
• Greater than three minutes and up to four minutes
• Greater than four minutes and up to five minutes
• Over five minutes
(Section 16.02.3).

$1,000 per week
$2,000 per week
$3,000 per week

17

Failure to return a Customer voice message or $150 per incident per
respond to a Customer e-mail by the close of the Work day
Day following the day the voice message or e-mail is
received (Section 16.02.6) provided it is received by
6:00 p.m.

18

Failure to make Extra Service Tags available to $150 per incident per
Customers in the manner set out by this Contract day
(Secfion 6.09).

19

Failure to begin Collecfion Service within 7 work days $150 per incident per
for a new customer account, or receipt of an day
applicafion for premium backyard Collecfion, exempt
backyard Collection programs or the curbside
placement exemption within the time required by
Section 6.06.4, which exceeds 20 such failures per
calendar quarter.
omitted
omitted

22

Failure to provide delivery of compost within the times
required by (Section 12.09).

$150 per incident per
day

23

Failure to maintain Collection vehicles pursuant to
Article 14.

$150 per incident per
day

City of Oakland
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24

Failure to mark and label Carts, Bins and Roll-Off $150 per incident per
Boxes; to inspect clean and maintain metal Bins, day
Compactors or Roll-Off Boxes in a clean and sanitary
manner which exceeds 100 such failures annually
(Section 6.06.1, 6.06.2, 6.06.3, and 14.10).

25

Failure to meet vehicle noise requirements (Section $100 per incident per
day
14.06).
omitted

27

Commingling Mixed Materials, Organic Materials, or
Recyclable Materials with other material types prior to
delivery to the designated processing facility, except as
permitted in the Contract (Section 6.14).

28

Failure to ensure that a vehicle operator is properiy $500 per incident per
day
licensed (Section 33.01.4).

29

Failure to maintain office and call center hours as
required by this Contract (Secfion 15.01).

$100 per incident per
day

30

Failure to maintain Collecfion hours and days as
required by this Contract (Secfion 6.02).

$250 per incident per
day

31

Failure to have CONTRACTOR personnel in proper $250 per incident per
uniform (Section 33.01.3).
day

32

Failure to repair damage or compensate CITY for
damage to CITY property, including all City structures,
public
roadways
and
sidewalks
caused by
CONTRACTOR or its personnel (Secfion 26.12).

$500 per incident

33

Changing Collecfion day of ten (10) percent or more of
the Service Addresses on a Residenfial Route without
proper authorizafion by the Contract Manager and
proper notification to the Service Addresses (Section
13.02).

$5,000 per route per
incident

34

Failure to provide adequate primary and alternate
capacity to accept and process Mixed Materials,
Recyclable Materials or Organic Materials (Sections
6.12.3, 6.12.4 and 6.12.5).

$500 per day

35

Failure to provide a transfer stafion or Processing
facility for City Delivered Materials (Secfion 12.07).

$500 per day

36

Failure to respond timely to CITY requests for services
or information (Section 22.02).

$150 per incident

37

Disposal of Recyclable Materials or Organic Materials
in the Disposal Facility without first obtaining the
required permission of CITY (Secfions 6.12.4 and
6.12.5).

$1,000 per load

$500 per incident
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Failure to deliver any Collected materials to CITY $5,000 per load
approved Disposal Facility, Mixed Materials Processing
Facility, Materials Recovery Facility, or Organic
Materials Processing Facility, as appropriate, except as
otherwise expressly provided in this Contract (Sections
6.12.3, 6.12.4, and 6.12.5).
omitted

40

Failure or neglect to complete at least ninety percent
(90%) of each route on the regular scheduled
Collection day (Sections 9.01.2, 10.01.1, 11.01.2 and
12.01.3).

$1,000 for each route
not completed

41

Transferring loads on CITY streets except as otherwise
expressly provided in this Contract (Secfion 6.03).

$150 per incident

42

Failure to provide Customers the payment methods for $150 per incident per
billings in the manner set out in this Contract (Secfion day .
7.11).

43

Failure to provide Mayor and City Council Roll-Off Box
within 10 calendar days of a request by the Mayor or
Council Office (Secfion 12.03.2).

$150 per incident per
day

44

Changing the Collecfion day of less than ten (10)
percent of the Service Addresses on a Residential
Collection route without proper notification to Service
Addresses and Contract Manager, as appropriate
(Section 13.02.1).

$500 per route per day

45

Failure to conduct route audits and report results to
CITY in a fimely manner (Section 13.04).

$150 per audit per day

46

Failure to maintain the capability of responding to
telephone calls in English, Chinese (Cantonese),
Vietnamese, Spanish, and such other languages as
reasonably may be directed by CITY and TDD
Services at all fimes (Secfion 16.04).

$150.00 per day

47

Failure to comply with the public outreach standards in
the manner set out in Sections 7.01.2 - 17.09. .

$150.00 per incident
per day for time-related
standards
$5,000 per incident for
other standards not
time-related

City of Oakland
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48

Exclusive of and not in addifion to or duplicative of $150.00
other specific Liquidated Damages listed herein, the per day
failure to cure non-compliance with the provisions of
this Contract in the manner and time set forth in the
Contract (Various Sections).
^ '
* -

49

Failure to comply with 50% local hire preference for
Oakland residents provision for new employees
(Article 55) herein.

per

$5000
per
annually

incident

position

omitted
omitted
omitted
53

Failure to comply with worker retention requirements

$5000 per position

2882
2883

22.05 Liquidated damages shall apply to service disruptions caused
CONTRACTOR-initiated lockout or similar CONTRACTOR-initiated work stoppage.

by

a

2884
2885
2886
2887
2888
2889
2890
2891
2892
2893
2894
2895
2896
2897
2898
2899
2900

22.06 Procedure for Review of Liquidated Damages Before assessing liquidated
damages pursuant to Items 1, 6, 25, 32, 34, 35, 36, 41, 45, 47, 48, 49, and 53 of this Article 22,
the CITY and CONTRACTOR shall meet and confer regarding these specific areas of
substandard performance. If, despite such meeting, incidents of the type(s) addressed at the
meeting continue to occur, the CITY may proceed to assess liquidated damages as provided
above. The Contract Manager may assess liquidated damages pursuant to this Article 22 on a
monthly basis. However, liquidated damages may only be assessed if CONTRACTOR is
notified of the event within sixty (60) days of the City's knowledge of its occurrence. Prior to
assessing liquidated damages, CITY shall give the CONTRACTOR written nofice of its intenfion
to do so ("Notice of Assessment"). The notice shall include a description of the event of nonperformance. The CONTRACTOR may review and make copies (at its own expense) of all nonconfidential information in the CITY'S possession relating to the event of non-performance.
During the first 90 days of the Contract, the CITY agrees not to assess liquidated damages due
to challenges which may occur during implementafion of the new Contract. If in the future there
shall be an implementation period required to commence a new level or type of service, the
CITY and CONTRACTOR agree to discuss a similar suspension of liquidated damages for a
specified period of fime.

2901
2902
2903
2904

22.06.1 The assessment shall become final unless, within thirty (30)
calendar days of the date of the Notice of Assessment, CONTRACTOR provides a written
request for a meeting with the Contract Manager to present evidence that the assessment
should not be made.

2905
2906
2907

22.06.2 The Contract Manager shall schedule a meefing between
CONTRACTOR and the CITY Administrator or the CITY Administrator's designee as soon as
reasonably possible after timely receipt of CONTRACTOR'S request.

2908
2909
2910
2911

^
22.06.3 The CITY Administrator or the CITY Administrator's designee shall
review CONTRACTOR'S evidence and render a decision sustaining or reversing the liquidated
damages as soon as reasonably possible after the meefing. Written nofice of the decision shall
be provided to CONTRACTOR.

2912
2913

• 22.06.4 In the event CONTRACTOR does not submit a written request for
a meefing within thirty (30) calendar days of the date of the Nofice of Assessment, the Contract
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2914
2915
2916
2917

Manager's determinafion shall be final and CONTRACTOR shall submit payment to CITY no
later than fifteen (15) calendar days following final determinafion. At the sole opfion of CITY, if
monies are owed to CONTRACTOR, CITY may deduct the liquidated damages from the letter of
credit required by Secfion 24.03 of this Contract

2918
2919
2920
2921

*
22.06.5 CITY'S assessment or Collection of liquidated damages shall not
prevent CITY from exercising any other right or remedy, including the right to terminate this
Contract, for CONTRACTOR'S failure to perform the work and services in the manner set forth
in this Contract

2922

ARTICLE 23. BILLING AUDIT AND PERFORMANCE REVIEWS

2923

23.01 Billing Audit and Performance Review.

' i

2924
2925
2926
2927
2928
2929

23.01.1
Selection and Cost. CITY may conduct two (2) billing audit and
performance reviews ("review") of CONTRACTOR'S performance during the initial term of this
Contract. The review will be performed by a qualified firm under contract to CITY. CITY shall
have the final responsibility for the selecfion of the firm but shall seek and accept comments and
recommendafions from CONTRACTOR. CONTRACTOR shall be responsible for the cost of
the reviews up to a maximum of One Hundred Fifty Thousand Dollars ($150,000) per review.

2930
2931

objecfives.

2932
2933

23.01.2.1
Verify that Customer billing rates have been properly
calculated and they correspond to the level of service received by the Customer.

2934
2935

23.01.2.2
Verify that franchise fees, and other charges required
under this Contract have been properiy calculated and paid to CITY.

2936
2937

: r
23.01.2.3
Verify CONTRACTOR'S compliance with the reporting
requirements and performance standards of the Collecfion Services Contract

2938
2939

CONTRACTOR.

2940
2941
2942
2943
2944

23.01.3
CONTRACTOR'S Cooperation. CONTRACTOR shall cooperate
fully with the review and provide all requested data othenA/ise required to be provided under this
Contract, including certain operational data, financial data and other data requested by CITY
within thirty (30) calendar days. Failure of CONTRACTOR to cooperate or provide the
requested documents in the required time shall be considered an event of default.

2945
2946
2947
2948
2949
2950
2951
2952
2953
2954
2955

23.02 CITY Requested Program Review.
CITY reserves the right to require
CONTRACTOR to periodically conduct reviews of the SFD, MFD, Commercial, and CITY
Collecfion Services programs to assess performance indicators, including but not limited to:
average volume of Recyclable Materials per setout per Service Address , average volume of
Organic Materials per setout per Service Address, Collecfion Services participafion levels,
contaminafion levels, etc. Prior to the program review, CITY and CONTRACTOR shall meet to
discuss the purpose of the review and the method, scope, time frame for completion and data to
be provided by CONTRACTOR. CONTRACTOR shall then prepare and submit to the Contract
Manager a written program review plan for review and approval. The Contract Manager shall
review and, to the extent necessary at the sole discretion of CITY, modify the program review
plan, and return it to CONTRACTOR for implementation.

23.01.2

Purpose. The review shall be designed to meet the following

23.01.2.4

City of Oakland
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2956
2957
2958
2959
2960
2961
2962

23.03 Cooperation with Other Program Reviews. If CITY wants to collect program
data, perform field work, conduct route audits to investigate Service Recipient participation
levels and setout volumes and/or evaluate and monitor program results related to Mixed
Materials, Garbage, Recyclable Materials and Organic Materials Collected in the Service Area
by CONTRACTOR, CONTRACTOR shall cooperate with CITY or its agent(s), including
StopWaste.Org. CONTRACTOR shall also cooperate with any waste generation studies
conducted by CITY or its agent(s).

2963
2964
2965
2966
2967
2968
2969

23.04 Waste Generation and Characterization Studies. CONTRACTOR acknowledges
that CITY must perform waste generation and characterization studies periodically to comply
with AB 32, AB 341 and AB 939 requirements. CONTRACTOR agrees to participate and
cooperate with CITY and its agents, including StopWaste.Org and to perform studies and data
Collecfion exercises, as needed, to determine weights, volumes and composifion of materials
generated. Disposed, transformed. Diverted or otherwise processed to comply with AB 32, AB
341 and AB 939.
^..^..^^^
. ., .
, .
^.

2970

ARTICLE 24. PERFORMANCE SECURITY

2971
2972
2973
2974
2975

24.01 Performance Bond. A performance bond must be furnished by CONTRACTOR
within fifteen (15) calendar days of nofification to CONTRACTOR that that the Contract has
been executed. CONTRACTOR shall furnish to CITY, and keep current a performance bond in
a form and with language that is acceptable to CITY, for the faithful performance of this Contract
and all obligafions arising hereunder in an amount of Seven Million Dollars ($7,000,000).

2976
2977
2978
2979
2980

24.02 Renewal. Beginning July 1, 2016, and each April 1 thereafter, CONTRACTOR
shall have the performance bond renewed annually and executed by a surety company that is
acceptable to CITY; an admitted surety company licensed to do business in the State of
California; has an "A:Vir' or better rafing by A. M. Best or Standard and Poor's; and is included
on the list of surety companies approved by the Treasurer of the United States.

2981
2982
2983
2984
2985
2986
2987
2988

24.03 Letter of Credit. As an alternative to the performance bond required by Section
24.01, at CITY'S opfion, CONTRACTOR may deposit with CITY an irrevocable letter of credit in
an amount as set forth in Section 24.01. If allowed, the letter of credit must be issued by an
FDIC insured banking institution chartered to do business in the state of California, consistent
with the Uniform Customs and Practice for Documentary Credits, then current revision or similar
uniform convention approved by CITY in CITY'S name, and be callable at the discretion of
CITY. Nothing in this Article shall, in any way, obligate CITY to accept a letter of credit in lieu of
the performance bond.

2989

ARTICLE 25. INSURANCE

2990
2991
2992
2993
2994
2995

25.01 Insurance Policies. CONTRACTOR shall secure and maintain throughout the
term of this Contract, at CONTRACTOR'S own cost and expense, insurance against claims for
injuries to persons or damages to property, which may arise from or in connection with
CONTRACTOR'S performance of work or services under this Contract. CONTRACTOR'S
performance of work or services shall include performance by CONTRACTOR'S employees,
agents, representatives and subcontractors.

2996

25.02 Minimum Scope of Insurance. Insurance coverage shall be at least this broad:
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2997
2998
2999

25.02.1
Commercial General Liability: Insurance Services Office (ISO)
Occurrence Form C G 0001 or, if approved by CITY, Claims Made Form No. CGO 0002.
Automobile Liability: Insurance Services Office Form No. CA 0001, code 1 "any auto."

3000
3001

25.02.2
Workers' Compensation Insurance as required by the State of
California and Employers Liability Insurance.

3002
3003
3004

25.02.3
Insurance.

Hazardous
^

25.02.4

Waste

and

Environmental

Impairment

Liability

5

Crime Insurance for Employee Theft.

3005
3006
3007
3008

25.02.5
Minimum Limits of Insurance. CONTRACTOR shall maintain
insurance limits no less than:
25.02.6
Commercial
General
Liability:
Twenty
Million
Dollars
($20,000,000) each occurrence, including products and completed operations coverage.

3009
3010
3011
3012
3013
3014

25.02.6.1
Coverage
afforded
on
behalf
of
the
CITY,
Councilmembers, directors, officers, agents, employees and volunteers shall be primary
insurance, but only as respects the services provided by CONTRACTOR under this Contract.
Any other insurance available to the City, Councilmembers, directors, officers, agents,
employees and volunteers under any other policies shall be excess insurance (over the
insurance required by this Contract).

3015
3016

25.02.7
Automobile Liability: Ten Million Dollars ($10,000,000) combined
single limit per accident for bodily injury and property damage.

3017
3018
3019
3020
3021

25.02.8
Workers' Compensation and Employers Liability: Workers'
Compensation insurance as required by the State of California, with statutory limits, and
Employers Liability insurance with limits not less than Two Million Dollars ($2,000,000) each
accident Two Million Dollars ($2,000,000) policy limit bodily injury by disease, and Two Million
Dollars ($2,000,000) each employee bodily injury by disease.

3022
3023
3024
3025
3026
3027
3028
3029
3030
3031
3032
3033
3034
3035
3036
3037

25.02.9
Hazardous Waste and Environmental Impairment Liability: Ten
Million Dollars ($10,000,000.00) each occurrence covering liability arising from the release of
waste materials and/or irritants, contaminants or pollutants. Hazardous Waste and
Environmental Impairment Liability will include coverage for all operations of CONTRACTOR,
and include all owned, landfills or waste disposal sites and transfer stafions. If coverage is on a
Claims Made basis, the retroactive date must be shown, and must be before the date of the
Contract or the beginning of Contract work. Insurance must be maintained and evidence of
insurance must be provided for at least five (5) years after completion of the Contract of work.
If coverage is cancelled or non-renewed, and not replaced with another claims made policy form
with a retroactive date prior to the contract effective date, CONTRACTOR must purchase
"extended reporting" coverage for a minimum of five (5) years after completion of work. CITY,
its Councilmembers, directors, officers, agents, employees and volunteers are to be covered as
additional insureds with respect to liability arising from the release of waste materials and/or
irritants, contaminants or pollutants. Such coverage shall, if commercially available without
involvement of CITY, automatically broaden in its form of coverage to include legislated
changes in the definifion of waste material and/or irritants, contaminants or pollutants.

3038
3039

25.02.10
Crime Insurance for Employee Theft.
Dollars ($500,000) per loss coverage.

City of Oakland
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3040
3041
3042

25.03 Deducfibles and Self-Insured Retenfion.
Any deducfibles or self-insured
retenfion shall be for the account of CONTRACTOR and shall be paid enfirely by
CONTRACTOR without any contribution from CITY.

3043
3044

25.04 Endorsements. The liability policies are to contain, or be endorsed to contain,
the following provisions:

3045
3046
3047
3048
3049
3050
3051

25.04.1
CITY, its Councilmembers, directors, officers, employees, agents
and volunteers are to be covered as additional insureds with respect to liability arising out of
automobiles owned, leased, hired or borrowed by or on behalf of CONTRACTOR; products and
completed operations of CONTRACTOR; liability arising out of work or operations performed by
or on behalf of CONTRACTOR, including material parts or equipment furnished in connecfion
with such work or operations; and with respect to Hazardous Waste, Pollution and/or
Environmental Impairment Liability.

3052
3053
3054
3055
3056

25.04.2
CONTRACTOR'S insurance coverage shall be primary insurance
as respects CITY, its officers, officials, employees, agents and volunteers but only as respects
the services provided by CONTRACTOR under this Contract. Any insurance or self-insurance
maintained by CITY, its officers, officials, employees, agents or volunteers shall be excess of
CONTRACTOR'S insurance and shall not contribute with it.

3057
3058
3059

25.04.3
CONTRACTOR'S insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to the limits of the
insurer's liability.
;*

3060
3061
3062

25.04.4
The limits of insurance are the minimum required limits and if
CONTRACTOR maintains higher limits, CITY shall be enfified to coverage for the higher limits
maintained by CONTRACTOR.

3063
3064
3065
3066
3067

25.04.5
The Automobile Liability policy shall be endorsed to delete the
Pollufion and/or the Asbestos exclusion, or documentation that CONTRACTOR carries
environmental pollufion liability coverage for solid waste transported by CONTRACTOR. The
Automobile Liability policy shall also be endorsed to add the Motor Carrier act endorsement
(MCS-90) TL 1005, TL 1007 and /or other endorsements required by federal or state authorifies.

3068
3069
3070
3071
3072
3073

25.05 Waiver of Subrogation. CONTRACTOR hereby agrees to waive subrogafion
which any insurer of CONTRACTOR may acquire from CONTRACTOR by virtue of the payment
of any loss. CONTRACTOR agrees to obtain any endorsement that may be necessary to effect
this waiver of subrogation. The Workers' Compensation policy shall be endorsed with a waiver
of subrogation in favor of CITY for all work performed by CONTRACTOR, its employees, agents
and subcontractors.

3074
3075
3076
3077
3078
3079
3080
3081

25.06 Cancellafion. Each insurance policy required by this clause shall be occurrencebased or an alternate form as approved by CITY and endorsed to state that coverage shall not
be cancelled by either party, except after sixty (60) days' prior written nofice has been given to
CITY. CONTRACTOR shall provide at least sixty (60) days' written notice to CITY, by certified
mail, return receipt requested, of any insurance policy required hereunder being suspended,
voided, or reduced in coverage or limits. Any failure to comply with reporting provisions of the
policies shall not affect CONTRACTOR'S obligafions to CITY, its officers, officials, employees,
agents or volunteers.

3082
3083

25.07 Claims Made Coverage.
If General Liability or Hazardous Waste and
Environmental Impairment Liability coverage is written on a claims-made from:
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3084
3085

25.07.1
The "Retro Date" must be shown, and must be before the date of
the contract or the beginning of contract work.
,

3086
3087

25.07.2
Insurance must be maintained and evidence of insurance must be
provided for at least five (5) years after completion of the contract of work.

3088
3089
3090
3091

25.07.3
If coverage is canceled or non-renewed, and not replaced with
another claims-made policy form with a "Retro Date" prior to the contract effective date,
CONTRACTOR must purchase "extended reporting" coverage for a minimum of five (5) years
after completion of contract work.

3092
3093

25.07.4
CITY for review.

3094
3095
3096
3097
3098
3099

25.08 Acceptability of Insurers. Insurance is to be placed with insurers admitted to
transact business in California with a current A.M. Bests rafing of no less than A:VII. If pollufion
and/or Environmental Impairment and/or errors and omission coverage are not available from
an admitted" insurer, the coverage may be written with CITY'S permission, by a non-admitted
insurance company. A Non-admitted company should have an A.M. Best's rafing of A:X or
higher.

3100
3101
3102
3103
3104
3105
3106

25.09 Verificafion of Coverage. CONTRACTOR shall furnish CITY with original
certificates and amendatory endorsements effecting coverage required by this clause. All
certificates and endorsements are to be received and approved by CITY before work
commences. However, failure to obtain the required documents prior to the work beginning
shall not waive CONTRACTOR'S obligafion to provide them. CITY reserves the right to require
complete copies of all required insurance policies, including endorsements required by these
specificafions, at any fime. Such documents shall remain confidenfial.

3107
3108
3109

25.10 Subcontractors. CONTRACTOR shall include all subcontractors as insureds
under its policies or require and verify that all subcontractors maintain insurance meefing all the
requirements of this contract
"
r

3110
3111

25.10.1
Proof of insurance shall be mailed to the following address or any
subsequent address as may be directed in wrifing by CITY.

3112
3113
3114
3115
3116
3117
3118
3119

Contract Manager
Environmental Services Division, PWA
;
,
250 Frank Ogawa Plaza, Suite 5301
Oakland, CA 94612
25.11 Modification of Insurance Requirements. The insurance requirements provided
in this Contract may be modified or waived by CITY, in wrifing, upon the request of
CONTRACTOR if CITY determines such modification or waiver is in the best interest of CITY
considering all relevant factors, including exposure to CITY.

3120

ARTICLE 26. INDEMNIFICATION

3121
3122
3123
3124
3125
3126
3127

26.01 Indemnification of CITY. CONTRACTOR shall defend, with counsel acceptable
to CITY, indemnify and hold harmless, to the fullest extent allowed by law, CITY, its officers,
officials, employees, volunteers agents and assignees (indemnitees)), from and against any and
all loss, liability, penalties, forfeitures, claims, demands, actions, proceedings or suits, in law or
in equity, of every kind and description, (including, but not limited to, injury to and death of any
person and damage to property, or for contribution or indemnity claimed by third parties) arising
or resulting from or in any way connected with: (i) the operation of CONTRACTOR, its agents.

City of Oakland
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3128
3129
3130
3131
3132
3133
3134
3135
3136
3137
3138
3139
3140

employees, contractors, and/or subcontractors, in exercising the privileges granted to it by this
Contract; (ii) the failure of CONTRACTOR, its agents, employees, contractors, and/or
subcontractors to comply in all respects with the provisions and requirements of this Contract,
applicable laws, ordinances and regulations, and/or applicable permits and licenses; and (iii) the
acts of CONTRACTOR, its agents, employees, contractors, and/or subcontractors in performing
services under this Contract for which strict liability is imposed by law. The foregoing indemnity
shall apply regardless of whether such loss, liability, penalty, forfeiture, claim, action, suit injury,
death or damage is also caused in part by any of the indemnitees' negligence. Notwithstanding
anything to the contrary in this Contract, the indemnity obligations of CONTRACTOR shall not in
any way extend to indemnifying and/or defending the CITY or any other indemnitees for any
claim, liability, damages, liens, penalties, or any costs or obligations whatsoever arising from, or
related to, the CITY's setting of rates or fees under this Contract or in connection with
Proposition 218, Article XIIIC and Article XIIID of the California Constitution.

3141
3142
3143
3144
3145
3146
3147
3148
3149
3150
3151
3152
3153

26.02 Contractor Indemnity Regarding City Approvals. To the maximum extent
permitted by law, CONTRACTOR shall defend (with counsel reasonably acceptable to the City),
indemnify, and hold harmless the CITY, the Oakland City Council, and their respective agents,
officers, employees and volunteers (hereafter collectively called "City Parties") from any liability,
damages, claim, judgment, loss (direct or indirect) acfion, causes of acfion, or proceeding
(including legal costs, attorneys' fees, expert witness or consultant fees. City Attorney or staff
fime, expenses or costs) (collectively called "Action") against the CITY to set aside, void or
annul this Agreement or any City Approvals approved concurrently herewith or any Subsequent
Approval or the implementation of the same based upon an allegation that the City shall have
failed to comply with the California Environmental Quality Act. The CITY may elect, in its sole
discretion, to participate in the defense of said Action, and CONTRACTOR shall reimburse the
CITY for its reasonable legal costs and attorneys' fees. CONTRACTOR shall not be obligated to
reimburse CITY for attorneys' fees paid to outside counsel in such defense.

3154
3155
3156
3157
3158
3159
3160
3161

26.02.1
Within ten (10) calendar days of the filing of any Acfion as
specified in the preceding paragraph, CONTRACTOR shall execute a Joint Defense Letter
Agreement with the CITY, acceptable to the Office of the City Attorney, which memorializes the
above obligafions. These obligafions and the Joint Defense Letter of Agreement shall survive
terminafion, exfinguishment, or invalidafion of the City Approval or any Subsequent Approval
requested by CONTRACTOR. Failure to timely execute the Letter Agreement does not relieve
the CONTRACTOR of any of the obligafions contained in this Secfion or other requirements or
Condifions of Approval that may be imposed by the CITY.

3162
3163
3164
3165
3166
3167
3168

26.03 Contractor Cooperation. In the event there is a legal challenge by a third party to
the City's award of the MM&O Contract, CONTRACTOR agrees to cooperate with the CITY in
the defense of such a challenge to the extent CITY's and CONTRACTOR'S respective legal
positions are not in confiict As a condifion of the acceptance of the award of the MM&O
Contract, CONTRACTOR agrees to waive any claims it may have against the CITY pertaining
to any issues arising from and/or related to the Zero Waste Services procurement process
regarding the MM&O Contract award.

3169
3170
3171
3172
3173
3174
3175

26.04 CONTRACTOR'S Obligation Not Excused. CONTRACTOR'S obligation to
defend, hold harmless, and indemnify shall not be excused because of CONTRACTOR'S
inability to evaluate liability or because CONTRACTOR evaluates liability and determines that
CONTRACTOR is not liable to the claimant. CONTRACTOR must respond within thirty (30)
days to the tender of a claim for defense and indemnity by CITY, unless this time has been
extended by CITY. If CONTRACTOR fails to accept or reject a tender of defense and indemnity
within thirty (30) days, in addition to any other remedy authorized by law, so much of any money
• •'
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3176
3177
3178
3179

due CONTRACTOR by virtue of this Contract as shall reasonably be considered necessary by
CITY, may be retained by CITY as an offset against its costs and damages until final disposifion
has been made or the claim or suit for damages, or unfil CONTRACTOR accepts or rejects the
tender of defense, whichever occurs first.

3180
3181

With respect to third party claims against CONTRACTOR, CONTRACTOR waives any and all
rights of any type to express or implied indemnity against the Indemnifies.

3182
3183
3184
3185
3186
3187
3188
3189
3190
3191
3192
3193
3194
31 95
3196
3197
3198
3199
3200

26.05 Hazardous Substances Indemnificafion. CONTRACTOR shall indemnify, defend
with counsel acceptable to CITY, protect and hold harmless CITY, its officers, officials,
employees, agents, assigns and any successor or successors to CITY'S interest from and
against all claims, damages (including but not limited to special, consequential, natural
resources and punifive damages) injuries, hazardous materials response mediation and
removal costs, losses, demands, liens, liabilities, causes of acfion, suits, legal or administrative
proceedings, interest, fines, charges, penalfies, attorney's fees for the adverse party and
expenses (including but not limited to attorney's and expert witness fees and costs incurred in
connecfion with defending against any of the foregoing or enforcing this indemnity) of any kind
whatsoever paid, incurred or suffered by, or asserted against CITY or its officers, officials,
employees, agents, assigns, or contactors arising from or attributable to acts or omissions of
CONTRACTOR, or its agents, including but not limited to any repair, cleanup or detoxificafion,
or preparafion and implementafion of any removal, remedial, response, closure and postclosure or other plan (regardless of whether undertaken due to governmental acfion) concerning
any hazardous substance or hazardous wastes at any place where CONTRACTOR transports,
stores, or Disposes of Mixed Materials pursuant to this Contract. The foregoing indemnity is
intended to operate as an agreement pursuant to Secfion 107(e) of CERCLA, 42 U.S.C. secfion
9607(c) and California Health and Safety Code secfion 25364, to defend insure, protect, hold
harmless and indemnify CITY from liability.
,

3201
3202
3203

26.05.1
This provision is in addifion to all other provisions in this Contract
and is intended to survive the end of the term of this Contract. CONTRACTOR'S Guaranty shall
extend to the indemnification obligafion hereunder.

3204

26.06 Maximum Service Rates.

3205
3206
3207
3208
3209
3210
3211
3212
3213
3214
3215
3216
3217
3218
3219
3220
3221
3222

26.06.1
Consistent with the limitafions provided by Public Resources Code
secfion 40059.2 and the obligafions of CONTRACTOR set forth above, the following provisions
are intended to address issues of defense and acceptance of the tender of defense and
indemnity by CITY in the event that CITY and/or CONTRACTOR are named in any lawsuit (a)
challenging the CITY's setfing of Maximum Service Rates for Collecfion Services under this
Contract, (b) impacfing the ability of CONTRACTOR to collect or retain up to the Maximum
Service Rates for Collecfion Services, and/or (c) in connecfion with the application of the
California Constitution to the imposition, payment or collection of Maximum Service Rates and
charges for services provided by CONTRACTOR under this Contract ("Maximum Service Rates
Lawsuit").
"

26.06.2
In the event of a Maximum Service Rates Lawsuit, CITY shall
actively defend such lawsuit, and CONTRACTOR agrees to cooperate with CITY to the extent
practical and/or necessary. CONTRACTOR and CITY further agree to toll, during the pendency
of any Maximum Service Rates Lawsuit, all cross claims against each other which are
inconsistent with the Contract, including, but not limited to the tolling of any claim filed under the
California Government Code. CONTRACTOR shall have no obligafion to defend any lawsuit
based on the Maximum Service Rates or that otherwise addresses any portion of the rates
proposed by CONTRACTOR or the award of the Contract by CITY. In the event said lawsuit
City of Oakland
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3223
3224

results in the reduction or elimination of any portion of the proposed rates by CONTRACTOR,
the remedies set forth in the provisions below shall apply.

3225
3226
3227
3228
3229
3230

26.06.3
Nothing in this Secfion is intended to imply that any acfion of CITY
or CONTRACTOR with regard to adoption, imposition or collection of Maximum Service Rates
is violafive of any laws, regulafions or Constitufional provisions. These provisions are merely
intended as a statement of an agreed upon process for defense and allocation of risks between
CITY and CONTRACTOR in the event of a Maximum Service Rates Lawsuit, regardless of the
merit or lack of merit of any of the claims set forth therein.

3231
3232
3233
3234
3235
3236
3237
3238
3239
3240
3241
3242
3243
3244
3245

26.07 Environmental Indemnificafion. CONTRACTOR shall indemnify, defend with
counsel acceptable to CITY, and hold harmless, at CONTRACTOR'S sole cost and expense,
CITY, its City Council, officers, officials, employees, volunteers and agents, and the Collecfion
Contractor (collecfively, "Indemnitees") from and against any and all claims, damages, injuries,
costs (including and without limit any and all response, remediafion and removal costs), losses,
demands, debts, liens, liabilifies, causes of acfion suits, legal or administrafive proceedings,
interest fines, charges, penalties, and expenses (including reasonable attorneys' and expert
witness fees, expenditures for investigation and remediation) and costs of any kind whatsoever,
paid, imposed upon, incurred, or suffered by or asserted against any of the Indemnitees by any
lawsuit brought or threatened, settlement reached, or government hearing, investigation, inquiry,
proceeding, or order relating to, or arising from, direcfiy or indirectiy, CONTRACTOR'S alleged
failure or actual failure to comply with the environmental laws and regulations.
This
indemnification will not extend to environmental claims to the extent they are caused by the sole
or joint or contributory negligence or intenfional misconduct or omission of CITY, its officers,
employees or agents, or the Collection Contractor(s).

3246
3247
3248

26.07.1
This provision is in addition to all other provisions in this Contract
and is intended to survive the end of the term of this Contract CONTRACTOR'S Guaranty shall
extend to the indemnification obligation hereunder.

3249
3250
3251

26.08 Separate Counsel. CITY may elect to have separate legal counsel from
CONTRACTOR at any fime at its sole discretion, and in such case CONTRACTOR will pay onehalf (1/2) of all fees and costs and charges for such separate legal counsel.

3252
3253
3254

26.09 Consideration. It is specifically understood and agreed that the consideration
inuring to CONTRACTOR for the execution of this Contract consists of the promises, payments,
covenants, rights and responsibilities contained in this Contract

3255
3256
3257
3258

26.10 Obligation. The execution of this Contract by CONTRACTOR shall obligate
CONTRACTOR to comply with the foregoing indemnification provisions; however, the collateral
obligafion of providing insurance must also be fully complied with as set forth in Article 25
above.

3259
3260
3261
3262

26.11 Subcontractors. CONTRACTOR shall require all subcontractors to enter into a
contract containing the provisions set forth Sections 26.01, 26.02, 26.03, 26.04, 26.05, 26.06,
26.07, and Article 25 in its entirety and in the preceding subsection in which contract the
subcontractor fully indemnifies CITY in accordance with this Contract.

3263
3264
3265
3266
3267
3268

26.12 Excepfion. Notwithstanding Sections 26.01, 26.02 and 26.03, CONTRACTOR'S
obligafion to indemnify, hold harmless and defend CITY, its officers and employees pursuant to
this Article 26 shall not extend to any loss, liability, penalty, claim, damage, acfion or suit to the
extent caused by or based on the acts or omissions constitufing willful misconduct or acfive
negligence on the part of CITY or any other indemnitee. This secfion is not intended to modify in
any way the parties' respective rights and obligafions under Secfion 26.05.

.
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3269
3270
3271
3272
3273
3274

26.13 Damage by CONTRACTOR. If CONTRACTOR'S employees or subcontractors
cause any injury, damage or loss to CITY property, including but not limited to CITY streets or
curbs, CONTRACTOR shall reimburse CITY for CITY'S cost of repairing such injury, damage or
loss. Such reimbursement is not in derogation of any right of CITY to be indemnified by
CONTRACTOR for any such injury, damage or loss. With the prior written approval of CITY,
CONTRACTOR may repair the damage at CONTRACTOR'S sole cost and expense.

3275

ARTICLE 27. DEFENSE OF CONTRACTOR'S RIGHTS

3276
3277
3278
3279
3280
3281
3282
3283
3284
3285
3286
3287

27.01 When either CITY or CONTRACTOR determines in their reasonable discrefion
that there are infringements of CONTRACTOR'S rights under this Contract, CITY shall take all
commercially reasonable acfions necessary to prevent the infringement, including legal actions.
If requested by CITY, CONTRACTOR shall, with counsel reasonably acceptable to CITY,
assume the prosecution necessary to enforce such rights, and, shall defend, with counsel
reasonably approved by the CITY, indemnify and hold harmless CITY, its employees and
officials, against any and all claims arising out of CITY'S performance under this Article 27.
CITY will fully cooperate with CONTRACTOR in prosecuting and defending CONTRACTOR'S
exclusive Contract rights. CONTRACTOR shall reimburse CITY within thirty (30) days of receipt
of an invoice, for all actual, reasonable costs associated with defense of Contract rights
(including, but not limited to, CITY staff and CITY Attorney time, including applicable CITY
overhead allocations, and outside consultants, including attorney fees and costs).

3288
3289
3290
3291
3292
3293
3294
3295
3296
3297
3298
3299
3300
3301
3302

27.02 CITY and CONTRACTOR believe that it is in the best interests of CITY to ensure
that Mixed Materials and Organics are not collected by third parties in violation of the City's
Municipal Code and CONTRACTOR'S exclusive rights under this Contract and that all
appropriate steps should be taken within the parties' power to eliminate the occurrence of such
violations within CITY. Accordingly, the CITY shall consider, in its discretion, revisions to the
Municipal Code, in sufficient time for them to become effective on or before July 1, 2015, that to
the extent permitted by law, would make unlawful the placement of containers and/or provision
of services for the collection of Mixed Materials or Organics within CITY that are not authorized
by the CITY and would, among other things, authorize CITY to impound such containers after
notice to the violator. The proposed revisions shall give the City Administrator the ability to
delegate the authority to impound such containers to CONTRACTOR. In the event such
revisions are adopted, the City Administrator will delegate such authority to CONTRACTOR in
such circumstances he or she deems appropriate, consistent with the first sentence of this
secfion. Any actions taken by CONTRACTOR pursuant to the delegation shall be at
CONTRACTOR'S sole risk.

3303

ARTICLE 28. OBLIGATION TO PROVIDE SERVICE

3304
3305
3306
3307
3308
3309
3310
3311
3312

28.01 CITY and CONTRACTOR agree, as more fully set forth in the Recitals to this
Contract, that proper Collecfion of Mixed Materials and Organic Materials is fundamental to the
protecfion of the public health, safety and the well-being of the residents of CITY. CITY'S
responsibility for ensuring the adequacy of these sanitafion services in part provides the
justification for the granting of an exclusive franchise to CONTRACTOR. This exclusive grant
creates an obligation, subject to the terms and conditions of the Contract, that Collection
Services are continued to be provided even under difficult or adverse circumstances, such as
but not limited to, natural disaster, labor unrest and any period where legal actions impact the
effectiveness of portions Qf this Contract
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3313
3314
3315
3316

28.02 Specifically, with reference to any Maximum Service Rates Lawsuit as defined in
Secfion 26.04, such legal acfions shall not be considered a change in law or force majeure
event excusing CONTRACTOR'S performance, except as otherwise excused as set forth
below.

3317
3318
3319
3320

28.02.1
During the pendency of any such lifigafion, and in the event a court of
competent jurisdicfion or other regulatory agency sets aside, invalidates or stays all or a portion
of the Maximum Service Rates, then CITY and CONTRACTOR agree to undertake the
following:

3321
3322
3323
3324
3325
3326
3327

28.02.1.1 CITY and CONTRACTOR agree to immediately meet and
confer to negotiate in good faith any modifications to CONTRACTOR'S obligations under this
Contract to ensure provision of basic Collecfion Services and enable CONTRACTOR to
confinue to bill and collect for the ongoing cost of services, including its return on capital and
costs of operafions. Nothing in this Contract, including those provisions relafing to the CITY's
regulafion of Maximum Service Rates, shall be read to limit CONTRACTOR'S right to bill and
collect for the cost of continuing provision of Collection Service.

3328
3329
3330
3331
3332
3333
3334
3335
3336
3337
3338
3339
3340
3341
3342
3343
3344
3345
3346
3347

28.02.1.2
CONTRACTOR shall provide basic Collection Services.
For the purposes of this Article 28, basic Collection Services are those minimum services
necessary to protect human health and the environment within the CITY as agreed to by and
between CITY and CONTRACTOR. In the event CITY and CONTRACTOR are unable to agree
on basic Collection Services within a period not to exceed two weeks from that date on which a
court of competent jurisdiction or other regulatory agency with authority reduces Maximum
Service Rates, CONTRACTOR shall have the authority to make adjustments in services to
mitigate against any revenue impacts resulting from a Maximum Service Rates lawsuit.
CONTRACTOR shall also have the right to implement all lawful "self-help" actions in order to
receive payment for providing basic Collection Services. CITY shall continue to provide
nuisance abatement and may also take other urgency actions as necessary to facilitate
CONTRACTOR'S continuation of basic Collection Services and ability to obtain compensation
from Customers therefor. The intent of this provision is to ensure that CONTRACTOR
continues to receive compensation, including its rate of return, consistent with that specified in
the Contract for the level of services provided. If certain services are reduced and/or eliminated
as a result of a Maximum Service Rates Lawsuit, the CITY agrees that during the term of the
eliminafion of said services it shall not contract with any other company or party to provide these
services and will contract only with CONTRACTOR to restore said services either during or after
the conclusion of the Maximum Service Rates Lawsuit. If CITY finds it necessary to procure
eliminated services, it shall do so from CONTRACTOR at commercially reasonable rates.

3348
3349
3350
3351
3352
3353
3354
3355
3356
3357

28.02.1.3
In connecfion with providing basic Collecfion Services,
CONTRACTOR shall confinue to charge Customers for the cost of providing such services.
CONTRACTOR shall, in coordination with CITY, reduce its charges to Customers in an amount
corresponding to any CITY fee or charge set aside, invalidated, or stayed by such court,
regulatory agency, or otherwise agreed to. CONTRACTOR'S reduced charges, to the extent
they correspond to the Maximum Service Rates allowed under this Contract minus any such fee
or charge set aside, are intended to generate revenue to CONTRACTOR not less than
CONTRACTOR'S anticipated return on investment for the applicable calendar year.
CONTRACTOR shall thereafter not be required to remit the amount of any disallowed fee or
charge, provided it is not collected from Customers.

3358
3359

28.02.1.4
CONTRACTOR shall not be obligated to refund Customers
for any amount of previously collected fees or charges later set aside or invalidated by a court.
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3360
3361
3362
3363
3364
3365
3366
3367

CONTRACTOR and CITY deem the Maximum Service Rates to fix the actual reasonable cost
of service to Customers as these rates and the escalation methodology set forth in this Contract
are the result of a multi-year open competition for the CITY's franchise Collecfion Services. Any
CITY fees or charges set aside by any court or the CITY during the pendency of any Maximum
Service Rates Lawsuit shall, to the extent they are collected from Customers, be paid into an
escrow account established by the CITY, which shall be made available for use pursuant to
order of the court, or in the absence of such order to address CONTRACTOR'S losses, if any,
consistent with CITY'S obligations set forth below.

3368
3369
3370
3371
3372
3373
3374
3375
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3377
3378
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3380
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28.02.2
If by virtue of an order by a court of competent jurisdiction, an
order issued by a regulatory agency with authority, or pursuant to or an agreement between
petifioner/plaintiff and CITY that affects all or a portion of the Maximum Service Rates, and this
results in a loss to CONTRACTOR not otherwise recovered through a temporary reduction in
services, CITY shall implement, with CONTRACTOR'S consent, methods to recapture any
losses that CONTRACTOR sustained under this Article 28. Such methods may include an
adjustment in future Maximum Service Rates, a reducfion in, or adjustment to, services and/or
other obligafions under the Contract, or such other lawful methods which may be agreed to by
CITY and CONTRACTOR. Any method selected shall be designed to produce revenues that
ensure CONTRACTOR fully recoups any and all demonstrated losses within no more than two
years from that date on which Maximum Service Rates were reduced (or within two years
following the trial court's determinafion in the event of a Maximum Service Rates Lawsuit), or,
by the termination date of said Contract if less than two (2) years remain on the Term.
CONTRACTOR shall have the right to terminate the Contract upon twelve (12) months written
notice after the two (2) year period for recoupment of CONTRACTOR losses has expired, in the
event CONTRACTOR has not been made whole for the demonstrated losses and no
satisfactory agreement to address this shortfall has been reached between CONTRACTOR and
CITY.

3386
3387
3388
3389
3390
3391

28.02.3
Nothing herein is intended to imply that California Constitufion
Articles XIII(C) or (D) apply to the Maximum Service Rates provided for under this Contract.
The foregoing paragraphs are merely intended as a contractual allocation of risks in the event of
an unanficipated event affecting the ability to impose or collect Maximum Service Rates.
Furthermore, nothing herein is intended to abrogate CONTRACTOR'S rights under Sections
7.12 and 7.13.
•• -^r r^ ^'^•-^ " ^

3392
3393
3394
3395
3396

28.03 Service Resumption Protocol (Labor Disruptions). In the event of a Labor
Disruption whereby employees of CONTRACTOR do not perform work for CONTRACTOR at
normally anticipated levels or efficiency which affects the ability of the CONTRACTOR to
provide Collection Services in accordance with this Contract, CONTRACTOR shall comply with
the following provisions, and only for the periods set forth below:

3397
28.03.1
In conjunction with the execution of this Contract CONTRACTOR
3398
shall develop and provide a General Confingency Plan to address CONTRACTOR'S program to
3399
best provide continued service during a Labor Disruption that may significantly interfere with
3400
CONTRACTOR'S ability to provide Collecfion Services. The Confingency Plan shall be provided
3401
to the City sufficientiy in advance for review and acceptance prior to July 1, 2015. From time to
3402 time during the term of this Contract CONTRACTOR and CITY shall meet to discuss whether
3403
modificafions and updates to the General Confingency Plan are needed.
3404
3405

28.03.2
Within two (2) hours of notification to CONTRACTOR by labor that
a Labor Disruption has been authorized, CONTRACTOR shall notify the Public Works Director
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3406
3407

and Contract Manager by telephone and or electronic communication and follow up with
confirmafion to the CITY Administrator within twelve (12) hours of such nofice.

3408
3409
3410

28.03.3
From the outset of any Labor Disrupfion, CONTRACTOR shall
take all commercially reasonable actions to minimize disrupfions to service, focusing inifially on
the Collecfion of putrescible waste to protect public health and safety.

3411
3412
3413
3414

28.03.4
Within three (3) Work Days of nofice of a Labor Disrupfion, if
CONTRACTOR is not providing Collecfion Services in accordance with normal scheduled pickups, CONTRACTOR shall meet with CITY to develop any agreed upon modifications to the
General Confingency Plan which may be required to successfully carry out the plan's objecfives.

3415
3416
3417
3418
3419
3420
3421
3422
3423
3424

28.03.5
CONTRACTOR will bring in alternate work forces within three (3)
Work Days of the commencement of a Labor Disruption for the purpose of providing Essenfial
Collecfion Services (i.e., collection of putrescible waste as needed and at least once per week
from public facilities, such as hospitals, airports, ports and certain government facilities, where a
failure to so collect would impede critical public services) in accordance with this Contract and to
implement the General Contingency Plan. In this regard, it is recognized that CONTRACTOR
would not be able to provide CITY with priority over other priority type services required in
governmental jurisdictions receiving services from CONTRACTOR and likewise affected by
such Labor Disruption, but other such jurisdictional limits are not to receive priority with regard
to Essential Collection Services over CITY.

3425
3426
3427
3428
3429
3430
3431
3432
3433
3434

28.03.6
In addition to providing Essential Collection Services within three
(3) Work Days of a Labor Disruption, within ten (10) Work Days of a Labor Disruption,
CONTRACTOR shall bring in an alternative work force to provide Basic Collection Services (i.e.
residential and commercial garbage and organics) in accordance with the typical collection
intervals (i.e. weekly, twice weekly) as set forth in this Contract unless the schedules and
volumes set forth in the General Contingency Plan, as modified with the agreement of CITY,
alter the above. In this regard, CITY is not to receive priority over other governmental
jurisdictions receiving services from CONTRACTOR and likewise affected by such strike, but
other such jurisdictional limits are not to receive priority over CITY with regard to the
promptness and/or quality of service provided to CITY.

3435
3436
3437
3438
3439
3440

28.03.7
Within twelve (12) Work Days of a Labor Disrupfion,
CONTRACTOR shall provide Bulky Waste Service and provide for active cleanup of any
accumulated waste which has been set out for collection and not properiy picked up during the
Labor Disrupfion. These services shall be in addifion to the provision of Essenfial Collecfion
Services and Basic Collecfion Services; however failure to do so shall not be a material breach
of this Protocol.

3441
3442
3443
3444
3445
3446
3447

^
28.03.8
In the event CONTRACTOR'S alternate work force is unable to
provide Collecfion Services in accordance with the schedules, volumes and roufing set forth in
this Contract, or the schedules, volumes and roufing in the General Confingency Plan, CITY
shall have the right, but not the obligafion, to bring in outside forces to provide Collecfion
Services which are not being provided by CONTRACTOR and charge CONTRACTOR for the
reasonable direct and indirect expenses (including administrative and overhead) incurred by
CITY in this regard.

3448
3449
3450
3451

28.03.9
In the event CITY retains its own forces to provide full or partial
Collection Service in accordance with Section 28.03.9 above, CONTRACTOR agrees that the
materials Collected by those forces can be taken direcfiy from CITY to the landfill of
CONTRACTOR at Altamont, California in the event the Davis Street Transfer Station owned by
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3452
3453
3454
3455
3456

CONTRACTOR is not operational. In the event neither the CONTRACTOR'S Davis Street
Transfer Station nor Altamont Landfill are operational during the period of such Labor
Disruption, CONTRACTOR agrees that the materials Collected by those forces retained by
CITY can be taken direcfiy from CITY to such other landfill and/or transfer stafion as selected by
CITY.
4

3457
3458
3459
3460
3461
3462
3463

28.03.10
If after thirty (30) days from the commencement of a Labor
Disruption there is a confinuing CONTRACTOR failure to materially perform the services set
forth in this Secfion, such failure to perform shall be considered a default under Secfion 29.01
and CITY may cancel this Contract. In such an event, CITY shall not waive its right to seek
damages from CONTRACTOR for any increase in cost of Collection incurred by CITY as a
result of the breach of this Contract by CONTRACTOR and the consequential elecfion by CITY
to cancel the Contract and move forward with alternate collection alternatives.

3464
3465
3466
3467
3468

28.03.11
CONTRACTOR may not be able to ensure that Organic Materials
are Source Separated from Mixed Materials. Therefore, for the purposes of a Labor Disruption
only, CONTRACTOR may commingle Organic Materials and Mixed Materials during Collecfion,
and CONTRACTOR shall take commercially reasonable actions to prevent the commingled
Organic Materials from being delivered to any Disposal Facility.

3469

28.03.12

Liquidated Damages for Labor Disruptions

3470
3471
3472
3473
3474
3475

'
'
28.03.12.1
If CONTRACTOR fails to provide Essenfial Collecfion
Services within three (3) Work Days of the Labor Disrupfion or Basic Collection Services within
ten (10) Work Days of the Labor Disrupfion, then CITY may begin to impose liquidated damages
under Secfion 22.04 for such failure, no eariier than five (5) Work Days for Essenfial Collecfion
Services or fifteen (15) Work Days for Basic Collection Services, after CONTRACTOR provides
nofice of the Labor Disrupfion to CITY, subject to the limitafions in 28.03.14.

3476
3477
3478
3479
3480

*
28.03.12.2
If CONTRACTOR fails to provide any other services,
including, but not limited to. Bulky Waste Services within twelve (12) Work Days of any Labor
Disrupfion, then CITY may begin to impose liquidated damages under Section 22.04 for such
failure, no eariier than fifteen (15) Work Days after CONTRACTOR provides nofice of the Labor
Disrupfion to CITY, subject to the limitations in 28.03.14.

3481
3482
3483
3484

28.03.13
A claim for liquidated damages may not be sought unless the
Labor Disruption is caused by a dispute between CONTRACTOR and the employees employed
at facilifies covered by this Contract. The following limitations shall also apply with regard to
applicafion of liquidated damages:

3485
3486
3487

28.03.13.1
In the event the application of the liquidated damage is
condifioned upon CONTRACTOR'S failure to complete a certain percentage of a task, that
percentage shall be mulfiplied by eighty percent (80%).

3488
3489
3490
3491

28.03.13.2
In the event the applicafion of the liquidated damage is
conditioned upon the number of fimes CONTRACTOR fails to perform or incorrectly performs a
task, that number shall be divided by eighty percent (80%) and rounded up to the nearest whole
number. *
5.
V

3492
3493
3494

28.03.13.3
In the event the applicafion of the liquidated damage is
condifioned upon a single occurrence, the amount of the liquidated damage shall be mulfiplied
by eighty percent (80%) and rounded up to the nearest whole number.
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ARTICLE 29. DEFAULT OF CONTRACT
29.01 CITY Termination.

3497
3498
3499
3500

29.01.1
CONTRACTOR Events of Default
The following shall be
CONTRACTOR Events of Default, following which the CITY may cancel this Contract (except
as otherwise provided below in this Article), by giving CONTRACTOR thirty (30) calendar days
advance written nofice, to be served as provided in Article 45:

3501
3502
3503
3504
3505
3506

29.01.1.1
CONTRACTOR shall take the benefit of any present or
future insolvency statute, or shall make a general assignment for the benefit of creditors, or file
a voluntary petifion in bankruptcy (court) or a petifion or answer seeking an arrangement for its
reorganizafion or the readjustment of its indebtedness under the Federal bankruptcy laws or
under any other law or statute of the United States or any state thereof, or consent to the
appointment of a receiver, trustee or liquidator of all or substantially all of its property; or

3507
3508
3509
3510
3511
3512
3513
3514

29.01.1.2
By order or decree of a Court, CONTRACTOR shall be
adjudged bankrupt or an order shall be made approving a petifion filed by any of its creditors or
by any of the stockholders of CONTRACTOR, seeking its reorganization or the readjustment of
its indebtedness under the Federal bankruptcy laws or under any law or statute of the United
States or of any state thereof, provided that if any such judgment or order is stayed or vacated
within sixty (60) calendar days after the entry thereof, any nofice of default shall be and become
null, void and of no effect; unless such stayed judgment or order is reinstated in which case,
said default shall be deemed immediate; or

3515
3516
3517
3518
3519

29.01.1.3
By, or pursuant to, or under the authority of any legislative
act resolution or rule or any order or decree of any Court or governmental board, agency or
officer having jurisdicfion, a receiver, trustee or liquidator shall take possession or control of all
or substanfially all of the property of CONTRACTOR, and such possession or control shall
continue in effect for a period of sixty (60) calendar days; or

3520
3521
3522

'
29.01.1.4
CONTRACTOR has failed or refused to pay in a fimely
manner the liquidated damages or any other monies due CITY and said failure is not cured
within thirty (30) calendar days of receipt of written nofice from CITY to do so; or

3523
3524
3525

29.01.1.5
CONTRACTOR has allowed any final judgment, in favor of
CITY, for the payment of money to stand against it unsafisfied and said default is not cured
within thirty (30) calendar days of receipt of written notice from CITY to do so; or

3526
3527
3528
3529
3530
3531
3532
3533
3534
3535
3536
3537
3538
3539

"
29.01.1.6
CONTRACTOR has failed or refused to perform or
observe the terms, conditions or covenants in this Contract not otherwise addressed in this
Secfion 29.01, the service levels prescribed herein, or any of the rules and regulafions
promulgated by CITY pursuant thereto or has wrongfully failed or refused to comply with the
instructions of the Contract Manager relative thereto; provided that said default is not cured
within thirty (30) calendar days of receipt of written notice from CITY to do so, or if by reason of
the nature of such default, the same cannot be remedied within thirty (30) calendar days
following receipt by CONTRACTOR of written demand from CITY to do so, CONTRACTOR fails
to commence the remedy of such default within said thirty (30) calendar days following such
written nofice or having so commenced shall fail thereafter to confinue with diligence the curing
thereot
In any dispute concerning failure to remedy or diligence in pursuing a cure,
CONTRACTOR shall have the burden of proof to demonstrate (a) that the default cannot be
cured within thirty (30) calendar days, and (b) that it is proceeding with diligence to cure said
default, and such default will be cured within a reasonable period of fime.
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3540
3541
3542
3543
3544
3545
3546
3547
3548
3549
3550
3551
3552
3553
3554
3555
3556
3557

29.01.1.7
Except in the event of a Labor Disrupfion, CONTRACTOR
has failed or refused to provide Essential Collection Services for a period of three (3)
consecutive Work Days, on the fourth (4th) Work Day CITY may secure CONTRACTOR'S
equipment, records and other property used or useful in providing Collecfion Services under this
Contract in order to provide interim Essential Collection Services until such time as the matter is
resolved and CONTRACTOR is again able to perform pursuant to this Contract; provided,
however, if CONTRACTOR is unable for any reason or cause to resume performance at the
end of thirty (30) calendar days all liability of CITY under this Contract to CONTRACTOR shall
cease and this Contract may be deemed terminated by CITY, and CITY shall retain equipment
records and other property used in providing Collection Services on an interim basis until CITY
has made other suitable arrangements for the provision of Collecfion Services, which may
include award of the Contract to another contractor. Notwithstanding any other provision in this
Contract to the contrary, CITY'S right to take interim possession of, or make use of, any of
CONTRACTOR'S equipment including, without limitafion, vehicles. Carts, Bins and Containers,
shall not allow CITY to assign ownership of such vehicles. Carts, Bins and Containers to
another contractor and CITY acknowledges that CONTRACTOR'S lender has a security interest
in such equipment. For purposes of clarity, this Secfion 29.01.6 shall not apply where the failure
to perform is caused by a Force Majeure event; or

3558
3559

29.01.1.8
In the event of a Labor Disruption, CONTRACTOR has
failed to meet the obligafions by the fime periods set forth in Secfion 28.03; or

3560
3561
3562

29.01.1.9
CONTRACTOR has failed or refused to remit payment to
the Recyclable Materials Collecfion Contractor for billing invoices successively for three (3)
months or longer. [This secfion may be deleted depending on award of RR Contract.]

3563
3564
3565
3566
3567
3568
3569

29.01.2
In the event that CONTRACTOR'S annual Diversion percentage
for any calendar year, as calculated on Table B to Exhibit 8 of this Contract, is more than five (5)
percentage points lower than the minimum annual Diversion requirement for that calendar year
as set forth in Table A to Exhibit 8 of this Contract, CITY and CONTRACTOR shall meet and
confer to implement a correcfive acfion plan for CONTRACTOR to achieve compliance. Failure
to meet the agreed-upon corrective action plan may result in liquidated damages not to exceed
One Hundred Fifty Dollars ($150.00) for each Work Day unfil compliance is met.

3570
3571
3572

r
29.01.3
In the event that the Contract is terminated, CONTRACTOR shall
furnish CITY with immediate access to all of its business records related to its Customer and
billing accounts for Collecfion Services.

3573
3574
3575
3576
3577
3578
3579
3580

29.01.4
Repetifive Compliance Issues. Notwithstanding CONTRACTOR'S
timely cure of previous breaches, in the event that CONTRACTOR'S record of performance
shows that it has regulariy and frequently failed to meet a particular material Contract obligafion,
despite written nofices from CITY and beyond what is common by industry standards, CITY and
CONTRACTOR agree to meet and confer, in good faith, regarding operational changes
necessary to resolve the issue. If the parties cannot agree on necessary operafional changes,
then the matter will be mediated pursuant to Secfion 30.02.1. Once the operational changes
have been agreed upon, CONTRACTOR shall be responsible for their implementation.

3581
3582
3583
3584
3585
3586

29.02 Effective Date. In the event of the aforesaid events specified above, and except
as otherwise provided in said subsecfions, terminafion shall be effecfive upon the date specified
in CITY'S written notice to CONTRACTOR and upon said date this Contract shall be deemed
immediately terminated and upon such termination all liability of CITY under this Contract to
CONTRACTOR shall cease, and CITY shall have the right to call the performance bond and
shall be free to negotiate with other contractors for the operafion of the herein specified
City of Oakland
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3587
3588

services. CONTRACTOR for failure to perform shall reimburse CITY all direct and indirect costs
of providing interim Collection Services.

3589
3590
3591
3592
3593
3594
3595
3596

29.02.1
Immediate Termination.
CITY may terminate this Contract
immediately upon written notice to CONTRACTOR (provided CITY has first given
CONTRACTOR written notice of breach and ten (10) Work Days to cure) in the event
CONTRACTOR fails to provide and maintain the performance tiond as required by this
Contract, or if CONTRACTOR fails to obtain or maintain insurance policies endorsements as
required by this Contract, or if CONTRACTOR fails to provide the proof of insurance as required
by this Contract, or if CONTRACTOR offers or gives any gift prohibited by CITY administrative
policy.

3597

29.03 CONTRACTOR Terminafion.

3598
3599
3600
3601

29.03.1
CITY Events of Default. The following shall be CITY Events of Default,
following which the CONTRACTOR may cancel this Contract (except as othen/vise provided
below in this Article) by giving CITY thirty (30) calendar days advance written nofice, to be
served as provided in Article 45:

3602
3603
3604
3605

29.03.1.1 CITY has allowed any final judgment in favor of
CONTRACTOR, for the payment of money to stand against it unsatisfied and said default is not
cured within ninety (90) calendar days of receipt of written nofice from CONTRACTOR to do so;
or

3606
3607
3608
3609
3610
3611
3612
3613
3614
3615
3616
3617
3618
3619
3620

29.03.1.2
CITY has failed or refused to perform or observe the terms,
condifions or covenants in this Contract not othenA/ise addressed in this Secfion 29.03; provided
that said breach is not cured within thirty (30) calendar days of receipt of written notice from
CONTRACTOR to do so, or if by reason of the nature of such breach, the same cannot be
remedied within thirty (30) calendar days following receipt by CITY of written demand from
CONTRACTOR to do so, CITY fails to commence the remedy of such breach within said thirty
(30) calendar days following such written nofice or having so commenced shall fail thereafter to
confinue with diligence the curing thereot In any dispute concerning failure to remedy or
diligence in pursuing a cure, CITY shall have the burden of proof to demonstrate (a) that the
breach cannot be cured within thirty (30) calendar days, and (b) that it is proceeding with
diligence to cure said breach, and such breach will be cured within a reasonable period of fime.
In the event that CITY fails to cure any breach pursuant to this provision, CONTRACTOR shall
have the right to terminate this Contract. CONTRACTOR shall provide written nofice of
terminafion to CITY upon CITY's failure to cure and this Contract shall terminate one (1) year
after service of such notice.

3621
3622

29.04 Terminafion Cumulafive. A party's right to terminate this Contract is cumulafive
to any other rights and remedies provided by law or by this Contract.

3623
3624
3625

29.05 Force Majeure. The parties shall be excused from performing their respective
obligafions under this Contract in the event they are prevented from so performing by reason of
Force Majeure.

3626

ARTICLE 30. MODIFICATIONS TO THE CONTRACT

3627
3628
3629
3630

30.01 Contract Modifications and Changes in Law.
CITY and CONTRACTOR
understand and agree that the California Legislature has the authority to make comprehensive
changes in Mixed Materials, Garbage, Recyclable Materials, or Organic Materials management
legislafion and that these and other changes in law in the future that mandate certain acfions or

^,

Page 86
CITY f OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

3631
3632
3633
3634
3635
3636
3637
3638
3639
3640
3641
3642
3643
3644
3645
3646
3647

programs for counfies or municipalifies may require changes or modificafions in some of the
terms, conditions or obligations under this Contract. CONTRACTOR agrees that the terms and
provisions of CITY'S Municipal Code, as it now exists or as it may be amended in the future,
shall apply to all of the provisions of this Contract and the Customers of CONTRACTOR located
within the Service Area, provided, however, that CITY will not amend CITY'S Municipal Code in
a way that is inconsistent with the Contract unless compelled to do so by federal or State law.
In the event any Change in Law, modifications to CITY'S Municipal Code, or directed changes
by CITY materially alters the obligafions of CONTRACTOR, then the affected compensafion as
established under this Contract shall be adjusted. Nothing contained in this Contract shall
require any party to perform any act or function contrary to law. CITY and CONTRACTOR
agree to enter into good faith negotiations regarding modifications to this Contract, which may
be required in order to implement changes in the interest of the public welfare or due to Change
in Law. When such modifications are made to this Contract, CITY and CONTRACTOR shall
negotiate in good faith a reasonable and appropriate compensafion adjustment for any increase
or decrease in the services or other obligations required of CONTRACTOR due to any
modificafion in the Contract under this Secfion 30.01. CITY and CONTRACTOR shall not
unreasonably withhold agreement to such compensafion adjustment.

3648
3649
3650
3651
3652
3653
3654
3655
3656

30.01.1
Compensafion Adjustments. In the event of a Change in Law or
regulafions of any governmental agency that will require addifional or different services to be
provided by CONTRACTOR which are not otherwise covered by this Contract, CONTRACTOR
shall provide CITY with a written rate increase request for addifional compensafion to
CONTRACTOR based on such additional or different services. The rate increase request shall
include but not be limited to the informafion set forth in Secfions 30.03.1 through 30.03.9 below.
If the proposed rate increase exceeds five (5) percent and CITY does not agree with such rate
increase, CITY, in addifion to negofiafing with CONTRACTOR may submit the matter to nonbinding mediation as set forth in Secfion 30.02.1.

3657
3658
3659
3660

30.02 Dispute Resolufion. Except for a CONTRACTOR Default under Article 29, and
except as provided below in secfion 30.02.3, should any dispute arise under this Contract
including but not limited to the performance and obligafions of the parties, or service or
compensafion changes, such disputes shall be resolved by the following procedures:

3661
3662
3663
3664
3665
3666
3667
3668
3669

30.02.1
The parties shall resolve their disputes informally to the maximum
extent possible and shall attempt to resolve such disputes in a cooperafive and mutually
satisfactory manner. Either party shall give the other written notice of such dispute, and also
provide written nofice to the Contract Manager. The Contract Manager shall then schedule a
meefing between CONTRACTOR and the CITY Administrator or the CITY Administrator's
designee as soon as reasonably possible. In the event such dispute cannot be resolved by the
parties themselves within thirty (30) days of their first meefing, either party may propose the
appointment of a mediator. The parties shall agree on a mediator within 30 days of either party's
request for mediafion.

3670
3671
3672
3673

30.02.2
Mediation. If the dispufing parties cannot informally resolve the
dispute, they shall attempt to resolve such dispute through non-binding mediafion for a period
not to exceed ninety (90) days from the date of their last informal meeting, absent a written
agreement to extend the fime of non-binding mediafion.

3674
3675

30.02.2.1
The party desiring mediafion shall give written nofice
thereof to the other party to this Contract, specifying the dispute to be mediated.
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3676
3677
3678

30.02.2.2
The mediafion shall be held at Oakland, California, or at
such other locafion as may be mutually agreed among the parties. The mediafion shall be
conducted and a mediator chosen pursuant to the rules of JAMS Mediafion Rules.

3679
3680
3681
3682
3683

30.02.2.3
At least ten (10) days before the date of the mediafion,
each side shall provide the mediator with a statement of its posifion and copies of all supporting
documents. Each party shall send to the mediation a person who has authority to bind the
party. If a subsequent dispute will involve third parties, such as insurers or subcontractors, they
shall also be asked to participate in the mediation.

3684
3685
3686
3687
3688

30.02.2.4
Should mediafion be unsuccessful, and if the dispute does
not concern valuafion items for which binding arbitrafion is required in Secfion 30.02.3, then a
party may commence an adversarial proceeding before any court of competent jurisdiction in
the County of Alameda. Disputes that concern valuafion items defined in Secfion 30.02.3 shall
proceed with binding arbitration procedures as set forth below.

3689
3690
3691
3692
3693
3694
3695
3696
3697

30.02.3
Binding Arbitration. This Section only applies to disputes over
"Valuation Items," which are defined herein as disputes over a specific amount of money or
compensafion that is due or owed by either party, and the dispute arises under one of the
following provisions of this Contract Articles 7 and 8 and Sections 12.01.1, 17.01.3, 18.01,
30.01, 30.03, 30.08, and 30.09.
Except as provided in Secfion 30.02.3.1 below, disputes
relating to Valuafion Items shall be referred to binding arbitration upon mutual written approval
of the dispufing parties. If the dispufing parties do not mutually agree in wrifing to binding
arbitration, a party may commence an adversarial proceeding before any court of competent
jurisdicfion in the County of Alameda.

3698
3699
3700

30.02.3.1
Valuafion Items in Section 7.12 and Section 7.13 and its
subsections are not subject to and are excluded from, mandatory binding arbitration
requirements in this Contract.

3701
3702
3703
3704
3705
3706
3707
3708
3709
3710
3711
3712

30.02.3.2
Binding arbitrafion proceedings shall be in accordance with
California Code of Civil Procedure Secfion 1280 et seq., the then-current JAMS Streamlined
Arbitration Rules, and the terms of section 30.02.3 and its subsections. In the event of any
inconsistency, the terms of secfion 30.02.3 and its subsecfions shall control. The arbitrafion
shall be administered by JAMS and conducted in the County of Alameda. If the parties are
unable to select an arbitrator within twenty (20) days after delivering written notice requesfing
arbitrafion, JAMS shall select a qualified arbitrator from its panel. If JAMS is unwilling or unable
to (i) serve as the provider of arbitrafion or (ii) enforce any provision of this arbitrafion clause,
the parties may mutually designate another arbitrafion organizafion with similar procedures to
serve as the provider of arbitrafion. If the parties cannot agree on the arbitrafion organizafion,
the Presiding Judge of the Alameda County Superior Court shall designate such an organization
upon the petifion of either party.

3713
3714
3715
3716

30.02.3.3
The arbitrator shall be independent of and unaffiliated with,
each party and shall not ever have been an employee of either party, under contract with either
party in the past five (5) years or acted as an arbitrator for such party within the past five (5)
years.
^
i: :

3717
3718
3719
3720
3721

30.02.3.4
Within twenty (20) days after initiation of the arbitration, if
not previously done so under the terms of this Contract, the parties shall each submit to each
other and the arbitrator their respective relevant value for the item subject to the valuafion
dispute, with such supporting informafion as is reasonably necessary to support such suggested
value. If the two (2) valuafions so submitted differ by less than or equal to ten percent (10%) of
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3722
3723
3724
3725
3726
3727
3728
3729
3730

the higher of the two (2), the average of the two (2) shall become the agreed upon amount for
purposes of this Contract and the arbitrafion shall not be confinued. If the two (2) valuafions
differ by more than ten percent (10%) of the higher of the two (2), then the arbitrator shall make
a determinafion of the relevant value and submit such determinafion to both the parties. This
third valuafion will then be averaged with the closer of the two (2) previous valuafions and the
result shall be the relevant value. In no event shall the resolufion of a valuation dispute result in
a valuafion higher than that which was set forth by CONTRACTOR (e.g., a impact of a
"material" disclosure or a higher fip fee adjustment). The final arbitrated value shall be binding
on the parties.

3731
3732
3733

30.02.3.5
The arbitrator shall have the authority and power to award
costs, including attorneys' fees and costs to the prevailing party. Unless othenA/ise awarded by
the arbitrator, the parties shall evenly split the cost of any arbitrafion under this Article.

3734
3735

3736
3737
3738
3739
3740

30.02.3.6

By agreeing to binding arbitrafion, the parties irrevocably

and voluntarily waive any right they may have to a trial by jury to the extent permitted by law.
Acknowledgement of waiver of rights by trial by jury if proceeding with
binding arbitrafion pursuant to Section 30.02.3 of this Contract
CITY OF OAKLAND

CONTRACTOR

3741
3742
3743
3744
3745

30.02.4
During the pendency of any dispute under this Article, all applicable
fime periods directly related to the dispute, including but not limited to the filing of a Government
Code Claim, shall be tolled unfil its resolution; provided, however, that no tolling shall apply to
any matters other than those directly related to the dispute, and such tolling shall not entitle a
party to breach, default, or fail to perform its obligations under this Contract.

3746
3747
3748
3749
3750
3751
3752
3753
3754
3755
3756
3757
3758
3759
3760

30.03 Changes in Required Services Within the Scope. CITY may direct changes in
the services required under the scope of this Contract, including the addition of pilot programs
and innovative services that may entail new Collection methods or requirements for Customers
and Service Recipients, the deletion of existing services, and the modificafion of the manner in
which existing services are performed. However, no changes in services shall be construed so
as to impair the exclusive rights of CONTRACTOR granted hereunder. CITY'S authority to
delete existing services shall not be in derogation of CONTRACTOR'S exclusive Contract
rights, i.e., if CITY elects to disconfinue a service that is within the scope of the under this
Contract, CITY shall not allow a third party to perform it CONTRACTOR shall prompfiy and
cooperatively comply with such directions and the rates shall be adjusted as costs/losses are
incurred, pursuant to the procedures set forth in this Section, to fairiy and fully refiect the
addifional costs and lost revenue (including but not limited to the recovery by CONTRACTOR of
all costs and revenue losses associated with stranded assets and/or unrecovered capital),or
cost reducfion, associated with the directed change(s) in required services, but not for the
preparation of CONTRACTOR'S proposal to perform such services.

3761
3762
3763
3764
3765

30.03.1
All sums that appear in this Secfion 30.03 are expressed in July 2015
dollars and shall be adjusted beginning J u l y l , 2016 and annually thereafter during the
Contract's term, by the same percentage as the percentage used to adjust the Maximum
Collecfion Services Rates for that fiscal year as set forth in Section 7.16, except that in no year
shall the adjustment be less than zero (0) percent
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3766
3767
3768
3769
3770
3771
3772

30.03.2
Implemenfing Changes in Service of $250.000 or Less. If changes in
service will cumulatively affect CONTRACTOR'S costs by Two Hundred Fifty Thousand Dollars
($250,000) or less over the term of the Contract, then CONTRACTOR is not required to submit
a proposal under Secfion 30.03.4 and shall implement the changes in accordance with a
schedule directed by CITY. CITY shall determine the amount by which the rates should be
adjusted. If the parties do not agree on the rate adjustment amount, CONTRACTOR may
challenge the adequacy of the rates pursuant to Section 30.02 above.

3773
3774
3775
3776
3777
3778
3779
3780
3781

30.03.3
implemenfing Changes in Service Greater than $250.000. If
changes in service will cumulafively affect CONTRACTOR'S costs by greater than Two Hundred
Fifty Thousand Dollars ($250,000) over the term of the Contract, then CONTRACTOR shall
submit a proposal to perform such services pursuant to Secfion 30.03.4 below. CITY shall
consider CONTRACTOR'S proposal and shall determine the amount by which the rates should
be adjusted. CONTRACTOR shall implement the changes in accordance with the schedule
directed by CITY, regardless of whether the parties agree on the rate adjustment amount. If the
parties do not agree on the rate adjustment amount, CONTRACTOR may challenge the
adequacy of the rates pursuant to Section 30.02 above.

3782
3783
3784
3785

30.03.4
Service Proposal. Within sixty (60) calendar days of receipt of a
request for a service change from CITY under Secfion 30.03.3, CONTRACTOR shall submit a
proposal to provide such service. At a minimum, the proposal shall contain a complete
description of the following:

3786
3787

manpower, etc.);

3788
3789

30.03.4.2
Equipment to be ufilized, including equipment to be
purchased (vehicle number, types, capacity, age, etc.); ,

30.03.4.1

3790

Collecfion methodology

be employed

Labor

3792

30.03.4.4

Type of Carts or Bins to be ufilized;

3793

30.03.4.5

Provision for program publicity, outreach, and markefing;

3794
3795
3796
3797
3798

employees

by

30.03.4.6
Five (5) year projecfion of the financial results of the
program's operafions in an operafing statement format including documentafion of the key
assumptions underiying the projecfions and the support for those assumpfions, giving full effect
to the savings or costs to existing services;
>
,
v f
• 30.03.4.7
Advantages and disadvantages of the change;
30.03.4.8

A recommendation as to whether the change should be

implemented; and

3801
3802
3803
3804
3805
3806
3807
3808

of

classification);

3799
3800

(number

(equipment

30.03.4.3

3791

requirements

to

.
30.03.4.9

An implementafion schedule.

, •

30.04 Services Outside of Scope. CITY may request CONTRACTOR to submit a
proposal to provide new services outside of the scope of this Contract. If CONTRACTOR either
refuses to provide the new services or the parties are unable to agree on the terms and
condifions of such services within one hundred twenty (120) days from the date when CITY first
requests a proposal from CONTRACTOR, CONTRACTOR acknowledges and agrees that CITY
may permit other persons or companies besides CONTRACTOR to perform those services
outside of the scope of this Contract.
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3809
3810
3811
3812
3813
3814
3815
3816
3817
3818

30.05 New Technology.
In the event that technological advancements in the
Collecfion, transportafion, Processing, handling or Disposal of Mixed Materials, Recyclable
Materials, and/or Organic Materials are made, and which if implemented alone or in conjuncfion
with another technology would cumulafively reduce the initial rates established by this Contract
by approximately ten (10) percent or more, CONTRACTOR shall so notify CITY, and CITY may
require CONTRACTOR to ufilize or implement said new technology and new rates shall be
mutually agreed upon and established. CONTRACTOR shall retain the ability to propose
changes to CITY in its Mixed Materials and Organic Materials Collecfion Service for the purpose
of maximizing efficiency. Said changes will not be implemented without the prior written
approval of CITY.

3819
3820
3821
3822
3823
3824
3825

30.06 Monitoring and Evaluation. If CITY requests, CONTRACTOR shall meet with
CITY to describe the progress of each new program and other service issues. If applicable,
CONTRACTOR shall document the results of the new programs on a monthly basis, including
at a minimum the tonnage Diverted by material type, the end use or processor of the Diverted
materials, the cost per ton for transporting and Processing each type of material, and other such
information requested by CONTRACTOR and/or CITY necessary to evaluate the performance
of each program.
'
-

3826
3827
3828
3829
3830

30.06.1
At each meefing, CITY and CONTRACTOR shall have the
opportunity to discuss revisions to the program. CITY shall have the right to terminate a
program if, in CITY'S sole discrefion, CONTRACTOR is not cost effecfively achieving the
program's goals and objecfives. Prior to such terminafion, CITY shall meet and confer with
CONTRACTOR for a period of up to ninety (90) calendar days to resolve CITY'S concerns.

3831
3832

30.07 For clarificafion, any adjustment to the Maximum Service Rates under this Article
30 are calculated separately from Annual Rate Adjustments and are not subject to a cap.

3833
3834
3835
3836
3837
3838
3839
3840
3841
3842

30.08 Changes in Materials. In the event the quantity, composifion or quality of the
Mixed Materials and/or Organic Materials Collected under the terms of this Contract is shown to
the reasonable satisfacfion of CITY to have substantially changed from what it was at the
incepfion of this Contract, such that CONTRACTOR'S costs and/or ability to achieve the annual
Diversion requirements as set forth in Article 8 are materially affected, the parties shall negotiate
in good faith (a) a reasonable and appropriate modification to those annual Diversion
requirements, and/or (b) adjustments to CONTRACTOR'S compensafion if modifications to the
annual Diversion requirements are not desired by the CITY or do not adequately compensate
CONTRACTOR. CITY and CONTRACTOR shall not unreasonably withhold agreement to such
modificafions.

3843
3844
3845
3846
3847
3848
3849
3850
3851
3852
3853
3854
3855

30.09 Changes in Recycling Commodifies Markets. In the event of a material change in
a recyclable or organic material commodity market (e.g., a market becomes unavailable or
economically non-viable), and such event affects the ability of CONTRACTOR to comply with
the provisions of Article 8 or significantly increases CONTRACTOR'S costs, CITY or
CONTRACTOR may request that the parties enter into good faith negofiafions regarding
modificafions to this Contract in order to provide CONTRACTOR relief from such material
change. For purposes of this Secfion, reasonably foreseeable fiuctuafions in the market price of
recyclable or organic materials will not be deemed material changes in such commodity market.
CITY and CONTRACTOR agree to negotiate in good faith a reasonable modificafion to the
provisions of Article 8 (e.g., disposal of a material instead of diversion) and/or adjustments to
CONTFRACTOR's compensafion if Article 8 modificafions are not desired by CITY or do not
adequately compensate CONTRACTOR for the material market change. CITY and
CONTRACTOR shall not unreasonably withhold agreement to such modificafion.
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3856

ARTICLE 31. LEGAL REPRESENTATION

3857
3858
3859
3860
3861

31.01 Acknowledgement.
It is acknowledged that each party was, or had the
opportunity to be, represented by counsel in the preparation of and contributed equally to the
terms and conditions of this Contract and, accordingly, the rule that a contract or Contract shall
be interpreted strictiy against the party preparing the same shall not apply herein due to the joint
contributions of both parties.

3862

V

ARTICLE 32. FINANCIAL INTEREST

3863
32.01 Representation. CONTRACTOR warrants and represents that no elected official,
3864
officer, agent or employee of CITY has a financial interest directly or indirectiy, in this Contract
3865
or the compensation to be paid under it and, further, that no CITY employee who acts in CITY
3866
as a "purchasing agent" as defined in the appropriate Section of California Statutes, nor any
3867
elected or appointed officer of CITY, nor any spouse or child of such purchasing agent
3868
employee or elected or appointed officer, is a partner, officer, director or proprietor of
3869
CONTRACTOR and, further, that no such CITY employee, purchasing agent, CITY elected or
3870
appointed officer, or the spouse or child of any of them, alone or in combinafion, has a material
3871
interest in CONTRACTOR. Material interest means direct or indirect ownership of more than
3872 five (5) percent of the total assets or capital stock of CONTRACTOR.

3873

ARTICLE 33. CONTRACTOR'S PERSONNEL

3874
3875
3876
3877

33.01 Personnel Requirements. CONTRACTOR shall employ and assign qualified
personnel to perform all services set forth herein. CONTRACTOR shall be responsible for
ensuring that its employees comply with all applicable laws and regulafions and meet all federal,
State and local requirements related to their employment and posifion.

3878
3879
3880

33.01.1
CITY may request the transfer of any employee of
CONTRACTOR who materially violates any provision hereof, or who is wanton, negligent, or
discourteous in the pertbrmance of his duties.
;^
r -

3881
3882
3883

33.01.2
CONTRACTOR shall not permit its employees to demand or
solicit direcfiy or indirectiy, any addifional compensafion or gratuity from Customers or Service
Recipients for the provision of Collection Services under the terms of this Contract.

3884
3885
3886
3887

33.01.3
CONTRACTOR'S field operafions personnel shall be required to
wear a clean uniform shirt bearing CONTRACTOR'S name. CONTRACTOR'S employees, who
normally come into direct contact with the public, including drivers, shall bear some means of
individual photographic identificafion such as a name tag or identificafion card.

3888
3889
3890

33.01.4
Each driver of a Collecfion vehicle shall at all fimes carry a valid
California driver's license and all other required licenses for the type of vehicle that is being
operated.

3891
3892

33.01.5
Each driver of a Collecfion vehicle shall at all fimes comply with ail
applicable State and federal laws, regulations and requirements.
H

3893
3894
3895

33.01.6
CONTRACTOR'S employees, officers, and agents shall at no fime
be allowed to identify themselves or in any way represent themselves as being employees of
CITY.

3896
3897

33.01.7
CONTRACTOR'S name and the Customer Service telephone
number shall be properiy displayed on all Collection vehicles.

I
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ARTICLE 34. UNACCEPTABLE VWVSTE

3899
3900
3901
3902
3903

34.01 CONTRACTOR shall not be required to Collect, transport or deliver for Disposal,
Unacceptable Waste, but may offer such services. All such Collecfion, transport and delivery for
Disposal of Unacceptable Waste is not regulated under this Contract, but if provided by
CONTRACTOR shall be in strict compliance with all federal, state and local laws and
regulations.

3904

ARTICLE 35. INDEPENDENT CONTRACTOR

3905
3906
3907
3908
3909
3910
3911
3912
3913

35.01 In the performance of services pursuant to this Contract, CONTRACTOR shall be
an independent contractor and not an officer, agent, servant or employee of CITY.
CONTRACTOR shall have exclusive control of the details of the services and work performed
and over all persons performing such services and work. CONTRACTOR shall be solely
responsible for the acts and omissions of its officers, agents, employees, contractors and
subcontractors, if any. Neither CONTRACTOR nor its officers, employees, agents, contractors
or subcontractors shall obtain any right to retirement benefits. Workers Compensafion benefits,
or any other benefits that accrue, to CITY employees and CONTRACTOR expressly waives any
claim it may have or acquire to such benefits.

3914

ARTICLE 36. LAWS TO GOVERN

3915
3916
3917

36.01 The law of the state of California shall govern the rights, obligafions, dufies and
liabilifies of CITY and CONTRACTOR under this Contract and shall govern the interpretafion of
this Contract.
^«
. .;

3918

ARTICLE 37. CONSENT TO JURISDICTION

3919
3920
3921
3922
3923

37.01 The parties agree that any lifigafion between CITY and CONTRACTOR
concerning or arising out of this Contract shall be filed and maintained exclusively in the
municipal or superior courts of Alameda County, state of California, or in the United States
Court for the Northern District of California to the fullest extent permissible by law. Each party
consents to service of process in any manner authorized by California law.

3924
3925
3926
3927
3928
3929
3930
3931
3932
3933
3934
3935
3936
3937
3938

;r
'

ARTICLE 38. ASSIGNMENT

38.01 CITY Right to Terminate in Event of Assignment
CONTRACTOR
acknowledges that this Contract involves rendering a vital service to CITY'S residents and
businesses, and that CITY has selected CONTRACTOR to perform the services specified
herein based on (1) CONTRACTOR'S experience, skill and reputafion for conducfing its
operafions in a safe, effective and responsible fashion, at all fimes in keeping with applicable
environmental laws, regulafions and best management pracfices for the provision of Collection
Services and (2) CONTRACTOR'S financial resources to maintain the required equipment and
to support its indemnity obligafions to CITY under this Contract. CITY has relied on each of
these factors, among others, in choosing CONTRACTOR to perform the services to be
rendered by CONTRACTOR under this Contract. Any assignment by CONTRACTOR, either
directly or indirectly, in whole or in part, of its rights or any interest it may have in this Contract
including any transfer of its stock or assets to a third party shall give CITY, in its sole discrefion,
the basis for terminafing this Contract in whole or in part upon the giving of a thirty (30) day
written notice to CONTRACTOR. In the event such nofice of terminafion is given as authorized
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3939
3940
3941
3942
3943
3944
3945
3946
3947
3948
3949
3950
3951
3952
3953
3954
3955
3956
3957
3958
3959
3960
3961
3962
3963
3964

by this Article, CONTRACTOR shall continue, for up to six (6) months following notice of
termination, to provide any or all of the services it is obligated to perform under this Contract if
requested by CITY in wrifing. CITY'S right to terminate the Contract in whole or in part shall
expire unless exercised within sixty (60) days of receiving written notice from CONTRACTOR as
provided herein of an assignment by CONTRACTOR. "Assignment" or "Assign" as used in this
Contract shall include, but not be limited to, (i) a sale, exchange or other transfer of substanfially
all of CONTRACTOR'S assets dedicated to any or all of the services to be provided under this
Contract to a third party (ii) a sale, exchange or other transfer of outstanding common stock of
CONTRACTOR to a third party provided said sale, exchange or transfer results in a change of
control of CONTRACTOR or any sale, exchange or transfer of the common stock of
CONTRACTOR which results in the effective transfer of control of substantially all of
CONTRACTOR'S assets dedicated to any or all of the services to be provided under this
Contract to a third party; (iii) any dissolufion, reorganizafion, consolidafion, merger, recapitalization, stock issuance or re-issuance, voting trust, pooling agreement, escrow
arrangement, liquidafion or other transaction to which results in a change of ownership or
control of CONTRACTOR; (iv) any assignment by operafion of law, including insolvency or
bankruptcy, making assignment for the benefit of creditors, writ of attachment for an execufion
being levied against this Contract appointment of a receiver taking possession of
CONTRACTOR'S property, or transfer occurring in the event of a probate proceeding; and (v)
any combination of the foregoing (whether or not in related or contemporaneous transacfions)
which has the effect of any such transfer or change of ownership, or change of control of
CONTRACTOR, or substanfially all of the assets used for providing any of the services under
this Contract to a third party. For purposes of this Contract an "assignment" shall not include a
sale, transfer or exchange with [insert company] or any of its subsidiaries, successors or
assigns, provided such affiliated enfity has financial capabilifies and management available
locally, equal to or greater than CONTRACTOR.
-'r •
^•

3965
3966
3967

38.02 Procedure for CITY Evaluafion of Proposed Assignment. If CONTRACTOR
requests CITY'S consideration of and consent to an assignment, CONTRACTOR shall meet the
following preliminary requirements:

3968
3969
3970
3971

38.02.1
CONTRACTOR shall pay CITY its reasonable expenses for
attorney's fees, consultant's fees and investigation costs necessary to investigate the suitability
of any proposed assignee, and to review and finalize any documentafion required as a condition
for approving any such assignment; ..^

3972
3973
3974

38.02.2
CONTRACTOR shall furnish CITY with audited financial
statements of the proposed assignee's operafions for the immediately preceding three (3)
operating years; and

3975
3976
3977
3978
3979
3980
3981
3982
3983
3984
3985

38.02.3
CONTRACTOR shall furnish CITY with safisfactory proof that (1)
the proposed assignee has at least ten (10) years of experience providing Collection Services
on a scale equal to or exceeding the scale of operations conducted by CONTRACTOR under
this Contract; (2) in the last five (5) years, the proposed assignee has not suffered any
significant citafions or other censure from any federal. State or local agency having jurisdicfion
over its Collection Services operations due to any significant failure to comply with State, federal
or local environmental laws and the assignee has provided CITY with a complete list of such
citafions and censures; (3) the proposed assignee has at all fimes conducted its operafions in
an environmentally safe and conscienfious fashion; (4) the proposed assignee conducts its
Collection Services operation practices in accordance with sound management pracfices in full
compliance with all federal. State and local laws regulafing the provision of Collection Services;
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3986
3987

and, (5) of any other information required by CITY to ensure the proposed assignee can fulfill
the terms of this Contract in a fimely, safe and effective manner.

3988
3989
3990

38.03 CONTRACTOR Default. Under no circumstances shall CITY be obliged to
consider any proposed assignment if CONTRACTOR is in default at any fime during the period
of considerafion.

3991
3992
3993
3994
3995
3996

38.04 CITY Discretion to Accept or Reject Assignment. CITY, in its sole discretion,
may accept, reject or conditionally accept the proposed assignment. If CITY accepts a partial
assignment the corporate guaranty provided in Secfion 1.47 and Exhibit 18 and the
performance security provided in Article 24 shall remain in effect unless CITY in its sole
discrefion consents to adequate substitutes by the assignee or to a novafion, and absent a
novafion CONTRACTOR shall not be released from liability under this Contract.

3997
3998
3999
4000
4001
4002
4003
4004

38.05 Subcontractor. The use of a subcontractor to perform services under this
Contract shall not constitute delegation of CONTRACTOR'S duties provided that
CONTRACTOR has received prior written authorization from CITY to subcontract such services
and the Contract Manager has approved a subcontractor who will perform such services.
CONTRACTOR shall be responsible for directing the work of CONTRACTOR'S subcontractors
and any compensafion due or payable to CONTRACTOR'S subcontractor shall be the sole
responsibility of CONTRACTOR. CITY shall have the right to require the removal of any
approved subcontractor fiDr reasonable cause.
;
*
,
%

4005

'

ARTICLE 39. COMPLIANCE WITH LAWS

4006
4007
4008

39.01 In the performance of this Contract, CONTRACTOR shall comply with all
applicable laws, regulafions, ordinances and codes of the federal, state and local governments,
including without limitafion the Municipal Code of the CITY of Oakland.

4009
4010
4011
4012
4013
4014

39.02 CITY shall provide written nofice to CONTRACTOR of any planned amendment
of CITY ordinances that would affect the performance of CONTRACTOR'S services or
obligations pursuant to this Contract in which case Section 30.01 would apply if there is an
effect on CONTRACTOR'S costs or ability to provide contract services. Such notice shall be
provided at least thirty (30) calendar days prior to the CITY Council's approval of such an
amendment
^r'-',..' .r.
^

4015

?

ARTICLE 40. PERMITS AND LICENSES

4016
4017
4018
4019
4020

40.01 CONTRACTOR shall obtain, at its own expense, all permits and licenses
required by law or ordinance and maintain same in full force and effect throughout the term of
this Contract. CONTRACTOR shall provide proof of such permits, licenses or approvals and
shall demonstrate compliance with the terms and conditions of such permits, licenses and
approvals upon the request of the Contract Manager.

4021

ARTICLE 41. OWNERSHIP OF WRITTEN MATERIALS

4022
4023
4024
4025
4026
4027

'
41.01 All reports, documents, brochures, public education materials, and other written,
printed, electronic or photographic materials developed by CITY or CONTRACTOR for the CITY
as required by this Contract, whether developed directly or indirectly by CITY or CONTRACTOR
shall be and shall remain the property of CITY without limitation or restrictions on the use of
such materials by CITY. CONTRACTOR shall not use such materials in connection with any
project not connected with this Contract without the prior written consent of the Contract
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Manager. This Article 41 does not apply to ideas or concepts described in such materials and
does not apply to the format of such materials.
. »^ ..

4030

ARTICLE 42. WAIVER

4031
4032
4033
4034
4035
4036

42.01 Waiver by CITY or CONTRACTOR of any breach for violation of any term
covenant or condition of this Contract shall not be deemed to be a waiver of any other term,
covenant or condition or any subsequent breach or violation of the same or of any other term,
covenant or condition. The subsequent acceptance by CITY of any fee, tax, or any other
monies, which may become due from CONTRACTOR to CITY shall not be deemed to be a
waiver by CITY of any breach for violation of any term, covenant or condition of this Contract.

4037

ARTICLE 43. POINT OF CONTACT

4038
4039

43.01 The day-to-day dealings between CONTRACTOR and CITY shall be between
CONTRACTOR and the Contract Manager.

4040

ARTICLE 44. CONFLICT OF INTEREST

4041
4042

44.01 CONTRACTOR covenants and declares it has no confiicts of interest that would
in any manner impair or affect CONTRACTOR'S ability to perform under this Contract.

4043

ARTICLE 45. NOTICES

4044
4045
4046
4047
4048
4049

45.01 Except as provided herein, whenever either party desires to give notice to the
other, it must be given by written notice by registered or certified mail, or by other methods
designated for next day delivery with proof of receipt, addressed to the party for whom it is
intended, at the place last specified and to the place for giving of notice in compliance with the
provisions of this paragraph. For the present, the parties designate the following as the
respective persons and places for giving of notice:

4050

As to the CITY:

4051
4052
4053
4054
4055
4056
4057
4058
4059

City Administrator
Office of the City Administrator
. . '
City of Oakland
1 Frank Ogawa Plaza, 3'"^ Floor
Oakland, CA 94612
Telephone: 510-238-3301
E-mail: cityadministrator@oaklandnetcom

4060
4061
4062
4063
4064
4065
4066

Director of Public Works
Public Works Agency
City of Oakland
250 Frank Ogawa Plaza, Suite 4314
Oakland, CA 94612
Telephone: 238-4470
E-mail: blevin@oaklandnetcom

^

,

'
"

With copies to:

4067

_-

4068

,

•,

"t^

City Attorney
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Office of the City Attorney
City of Oakland
1 Frank Ogawa Plaza, 6*" Floor
Oakland, CA 94612
Telephone: (510)238-3601
E-mail: info@oaklandcityattorney.org
Director of Finance and Management
Finance and Management Agency
City of Oakland
'
150 Frank Ogawa Plaza, Suite 5215
Oakland, CA 94612
Telephone: (510) 238-2220
E-mail: sjohnson@oaklandnetcom , '

^ *
'

.

!•,/

,,
,

^

•
^

,• ;

As to CONTRACTOR:

4085
4086
4087
4088
4089

45.02 Notices shall be effective when received at the address as specified above.
Changes in the respective address to which such notice is to be directed may be made by
written notice with a courtesy copy provided by email. The original of items that are transmitted
by email must also be mailed as required herein.

4090

ARTICLE 46. TRANSITION TO NEXT CONTRACTOR

4091
4092
4093
4094
4095
4096
4097
4098
4099
4100

46.01 In the event CONTRACTOR is not awarded a Contract extension to continue to
provide Collection Services following the expiration or upon eariy termination of this Contract,
CONTRACTOR shall cooperate fully with CITY and any subsequent contractors to assure a
smooth transifion of services described in this Contract. Such cooperation shall include but not
be limited to transfer of computer data, files and tapes; providing roufing information, route
maps, vehicle fieet informafion, and list of Customers; providing a complete inventory of all
Carts and Bins; providing adequate labor and equipment to complete performance of all
Collecfion Services required under this Contract; coordinating Collection of materials set out in
new Containers if new Containers are provided for a subsequent Contract and providing other
reports and data required by this Contract.

4101

ARTICLE 47. CONTRACTOR'S RECORDS

4102
4103
4104
4105
4106

47.01 CONTRACTOR shall maintain any and all letters, books of account, invoices,
vouchers, canceled checks, and other records or documents evidencing or relafing to charges
for services or expenditures and disbursements charged to Customers for a minimum period of
five (5) years, or for any longer period required by law, from the date of final payment to
CONTRACTOR pursuant to this Contract

4107
4108
4109

47.02 CONTRACTOR shall maintain all documents and records, that demonstrate
performance under this Contract for a minimum period of five (5) years, or for any longer period
required by law, from the date of termination or completion of this Contract.

4110
4111
4112

47.03 Any records or documents required to be maintained pursuant to this Contract
shall be made available for inspecfion or audit, at any fime during regular business hours, upon
written request by the Contract Manager, the CITY Attorney, CITY Auditor, CITY Administrator,
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4113
4114
4115
4116

or a designated representative of any of these officers. Copies of such documents shall be
provided to CITY for inspecfion at CITY offices when it is pracfical to do so. Othenwise, unless
an alternafive site is mutually agreed upon, the records shall be available at CONTRACTOR'S
address indicated for receipt of nofices in this Contract

4117
4118
4119
4120
4121
4122

47.04 Where CITY has reason to believe that such records or documents may be lost
or discarded due to the dissolufion, disbandment or terminafion of CONTRACTOR'S business,
CITY may, by written request or demand of any of the above named officers, require that
custody of the records be given to CITY and that the records and documents be maintained in
CITY Hall. Access to such records and documents shall be granted to any party authorized by
CONTRACTOR, CONTRACTOR'S representatives, or CONTRACTOR'S successor-in-interest.

4123

^

4124
4125
4126

48.01 This Contract and the Exhibits attached hereto consfitute the entire Contract and
understanding between the parties hereto, and it shall not be considered modified, altered,
changed or amended in any respect unless in wrifing and signed by the parties hereto.

4127

ARTICLE 49. SEVERABILITY

4128
4129
4130
4131
4132

49.01 If any provision of this Contract or the applicafion of it to any person or situafion
shall to any extent be held invalid or unenforceable, the remainder of this Contract and the
applicafion of such provisions to persons or situafions other than those as to which it shall have
been held invalid or unenforceable, shall not be affected, shall confinue in full force and effect
and shall be enforced to the fullest extent permitted by law.

4133

ARTICLE 50. RIGHT TO REQUIRE PERFORMANCE

4134
4135
4136
4137

50.01 The failure of either party at any fime to require performance by the other of any
provision hereof shall in no way affect the right thereafter to enforce same. Nor shall waiver by
a party of any breach of any provision hereof be taken or held to be a waiver of any succeeding
breach of such provision or as a waiver of any provision itselt

4138

ARTICLE 51. CORPORATE GUARANTY

4139
4140
4141
4142
4143

51.01 In addition to the performance security required in Article 24, CONTRACTOR is
required to obtain a Guaranty, and Guarantor has agreed to guarantee CONTRACTOR'S
performance of this Contract including CONTRACTOR'S indemnificafion obligafions hereunder
pursuant to a Guaranty in substantially the form attached as Exhibit 18. The Guaranty is being
provided concurrently with CONTRACTOR'S execution of this Contract.

4144

ARTICLE 52. EMPLOYEE RETENTION REQUIREMENTS

4145
4146
4147
4148
4149
4150
4151
4152

'
52.01 CONTRACTOR acknowledges that if and when Collection Services are
transferred to CONTRACTOR, as the successful proposer, that workers who perform services
for CITY'S current Contractor (if different from CONTRACTOR) may be displaced from their
employment. CONTRACTOR represents and warrants that it shall offer employment to all
qualified displaced workers who have been employed by the current Contractor for at least one
hundred twenty (120) calendar days prior to July 1, 2015, provided that CONTRACTOR shall
not be required to create addifional posifions that CONTRACTOR does not need nor to lay-off
or discharge CONTRACTOR'S employees in order to employ qualified displaced workers. A
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Page 98
CITY I OF
OAKLAND

Mixed Materials and Organics Collection Services Contract

7/25/2014

4153
4154
4155
4156
4157
4158
4159
4160
4161

qualified displaced worker includes non-management workers of the current Contractor who
have been employed, in a full-fime paid status, for at least one hundred twenty (120) calendar
days prior to July 1, 2015 and who would otherwise be laid-off. CONTRACTOR is prohibited
from discharging any qualified displaced workers for at least ninety (90) calendar days after
J u l y l , 2015 except for cause. After the initial ninety (90) calendar days, the confinued
employment of qualified displaced workers will be under the terms and condifions established
for all of CONTRACTOR'S workers in the particular job classificafion. CONTRACTOR shall
submit displaced worker hiring status reports to the Contract Manager on the last working day of
October 2015 and on the last working day of June 2016.

4162

ARTICLE 53. SUBCONTRACTING

4163
4164
4165
4166
4167
4168
4169
4170
4171
4172

53.01 CONTRACTOR shall not engage any subcontractors to perform any of the
services required of it under this Contract without the prior written approval of CITY.
CONTRACTOR shall notify CITY no later than ninety (90) days prior to the date on which it
proposes to enter into a subcontract, providing CITY with all information it requests with respect
to the proposed subcontractor. CITY may approve or reject any proposed subcontract and/or
subcontractor in its sole discretion if the proposed subcontract replaces essential services to be
performed by CONTRACTOR pursuant to Article 9, Article 10, Article 11, and Article 12 of this
Contract. CITY'S consent to a subcontract and/or subcontractor shall not be unreasonably
withheld as to other aspects of this Contract that are not deemed to involve essenfial services to
CITY.

4173

ARTICLE 54. [RESERVED]

4174

ARTICLE 55. LOCAL HIRE COMPLIANCE

4175
4176
4177
4178
4179
4180
4181
4182
4183

55.01 CONTRACTOR represents and warrants that at least fifty (50) percent of all new
hires in their workforce will be Oakland residents (i.e., for every two (2) new hires, one (1) will be
a resident of Oakland). A compliance baseline will be determined on October 1, 2015. The
baseline calculafion will be total number of full-fime equivalent employees with a verified
Oakland address assigned to this Contract divided by the total number of full-fime equivalent
employees assigned to this Contract CONTRACTOR shall provide documentafion for the
number of employees used in the baseline and employees that are used in the calculafion as
Oakland residents. Compliance with this Secfion 55.01 is subject to requirements of
CONTRACTOR collecfive bargaining agreements.

4184
4185
4186
4187
4188
4189
4190
4191

55.02 Beginning November 2015, CONTRACTOR will provide a monthly report in
accordance with Secfion 19.02.1.7 showing the total number of employees hired in the previous
month and of those employees hired, the city of residence of those new employees. CITY will
calculate annually the percent of new hires that are Oakland residents. Failure to comply with
Section 55.01 hiring requirements may result in liquidated damages per Article 22. CITY may
put CONTRACTOR on a correcfive acfion plan to achieve compliance with Secfion 55.01.
Failure to meet the correcfive acfion plan may result in CITY not extending Contract per Article
3.

4192
4193
4194

55.03 CONTRACTOR may provide documentafion of employees that are Oakland
residents that do not work on this Contract for the CITY's considerafion. CITY, at its sole
discretion, may choose to use the number of Oakland residents that are employees of
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4195
4196

CONTRACTOR that do not work on this Contract in the annual calculation for compliance with
this Article.

4197

ARTICLE 56. RELIGIOUS PROHIBITION

4198
4199

56.01 There shall be no religious worship, instruction, or proselytization as part of, or in
connection with, the performance of this Contract.

4200
4201

ARTICLE 57. POLITICAL PROHIBITION AND CAMPAIGN
CONTRIBUTIONS
,

4202
4203
4204
4205
4206
4207
4208

57.01 This Contract is subject to the City of Oakland Campaign Reform Act of Chapter
3.12 of the Oakland Municipal Code and its implementing regulations. The Campaign Reform
Act prohibits contractors that are doing business or seeking to do business with CITY from
making campaign contributions to Oakland candidates between commencement of negotiations
and either one hundred eighty (180) days after completion of, or termination of, Contract
negotiations. CONTRACTOR has signed and dated an Acknowledgment of Campaign
Contribution Limits Schedule 0 attached hereto and incorporated herein as Attachment 3.

4209

ARTICLE 58. BUSINESS TAX CERTIFICATE

4210
4211
4212
4213
4214

58.01 CONTRACTOR shall obtain and provide proof of a valid CITY business tax
certificate. Said business tax certificate will be valid prior to and to the conclusion of this
Contract. A copy of the business tax certificate for 2015 is attached hereto and incorporated
herein as Exhibit 19. A copy of subsequent business tax certificates shall be sequenfially
numbered and attached hereto.
-

4215

ARTICLE 59. ATTORNEYS FEES

4216
4217
4218
4219
4220
4221
4222
4223

59.01 In any dispute between the parties, whether or not resulfing in lifigafion or any
appeal therefrom, the prevailing party shall be entitled to recover from the other party all
reasonable costs, including, without limitafion, reasonable attorneys' fees. "Prevailing parties"
shall include without limitafion (i) a party who dismisses an acfion in exchange for sums
allegedly due such party; (ii) the party which received performance from the other party of an
alleged breach of a covenant or a desired remedy where such performance is substantially
equal to the relief sought in an acfion; or (iii) the party determined to be the prevailing party by a
court of law.
•
,

4224
4225

ARTICLE 60. LIMITATION OF FELONY DISCLOSURE ON JOB
APPLICATION

4226
4227
4228

60.01 CONTRACTOR is required to exclude from the inifial job applicafion, any
requirement of the applicant to disclose felony history as long as it complies with governing
laws.

4229

ARTICLE 61. COMPETITIVE WAGES AND BENEFITS

4230
4231
4232

61.01 Living Wage Requirements. CONTRACTOR shall comply with CITY Living
Wage Ordinance Chapter 2.28 of the Oakland Municipal Code and its implemenfing regulafions.
The Ordinance requires among other things, submission of the Declarafion of Compliance

. •
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4234
4235

attached and incorporated herein as Attachment 3. All of the provisions of Section 61.01, or any
part hereof, may be waived in a bona fide collecfive bargaining agreement but only if the waiver
is explicifiy set forth in such agreement in clear and unambiguous terms.

4236
4237
4238
4239
4240

61.02 Competitive Wages and Benefits. CONTRACTOR shall pay Competitive Wages
and Benefits defined as wages and benefits equivalent to or better than collecfively bargained
contracts in use in Alameda, Contra Costa, San Francisco, Santa Clara, and San Mateo
Counties. CONTRACTOR shall provide CITY evidence of compliance with this provision at
CITY'S request.

4241
4242
4243

61.03 CONTRACTOR shall provide CITY ninety (90) day nofice for expirafion any of
CONTRACTOR'S collectively bargained contracts. CONTRACTOR shall timely nofice CITY
should other issues arise with CONTRACTOR'S collectively bargained contracts.

4244

ARTICLE 62. VALIDITY OF CONTRACTS

4245
4246
4247

62.01 This Contract shall not be binding or of any force or effect unfil signed by the City
Administrator or his or her designee and approved as to form and legality by the City Attorney or
his or her designee.

4248

ARTICLE 63. EQUAL BENEFITS ORDINANCE

4249
4250
4251
4252
4253
4254
4255
4256
4257
4258

63.01 This Contract is subject to the Equal Benefits Ordinance of Chapter 2.232.010 of
the Oakland Municipal Code and its implemenfing regulafions. Entifies which enter into a
"contract" with the City for an amount of Twenty-Five Thousand Dollars ($25,000.00) or more for
public works or improvements to be performed, or for goods or services to be purchased or
grants to be provided at the expense of the City or to be paid out of moneys deposited in the
treasury or out of trust moneys under the control of or collected by the City; and Entities which
enter into a "property contract" pursuant to Secfion 2.23.020(D) with the City in an amount of
Twenty-five Thousand Dollars ($25,000.00) or more for the exclusive use or occupancy (1) of
real property owned or controlled by the City or (2) of real property owned by others for the
City's use or occupancy, for a term exceeding twenty-nine (29) days in any calendar year.

4259
4260
4261
4262
4263
4264
4265
4266

63.02
The Ordinance shall only apply to those portions of CONTRACTOR'S
operafions that occur (1) within the CITY; (2) on real property outside Oakland if the property is
owned by CITY or if CITY has a right to occupy the property, and if CONTRACTOR'S presence
at that location is connected to a contract with CITY; and (3) elsewhere in the United States
where work related to a City contract is being performed. The requirements of this Section shall
not apply to subcontracts or subcontractors of any contract or contractor. The Equal Benefits
Ordinance requires among other things, submission of Schedule N-1, the Equal BenefitsDeclarafion of Nondiscriminafion, incorporated herein.

4267

ARTICLE 64. LABOR PEACE

4268
4269
4270
4271

64.01 General. CITY has determined that the level of vulnerability of the proposed
Contract to labor disputes is sufficient to warrant that labor peace is essential to the property
interests of CITY. Therefore, CONTRACTOR shall at all fimes comply with the provisions of
CONTRACTOR'S Term Resumpfion of Service Plan.

City of Oakland

Page 101

Mixed Materials and Organics Collection Services Contract

4272 m

7/25/2014

ARTICLE 65. AMENDMENT

4273
4274
4275

65.01 No modificafion, amendment or supplement to this Contract will be binding on
the parties unless it is made in wrifing, duly authorized by CONTRACTOR and CITY, and
signed by both parties.

4276

ARTICLE 66. ALL PRIOR CONTRACTS SUPERSEDED

4277
4278
4279
4280
4281
4282
4283
4284

66.01 This document incorporates and includes all prior negofiafions, correspondence,
conversafions, agreements and understandings applicable to the matters contained in this
Contract and the parties agree that there are no commitments, agreements or understandings
concerning the subject matter of this Contract that are not contained in this document or in the
Disposal Services Contract or the Residential Recycling Services Contract which are being
executed simultaneously with this document. Accordingly, it is agreed that no deviation from the
terms of this Contract shall be predicated upon any prior representations or agreements,
whether oral or written.

4285

ARTICLE 67. HEADINGS

4286
4287

67.01 Headings in this document are for convenience of reference only and are not to
be considered in any interpretafion of this Contract
-- -

4288

-

4289
4290
4291

68.01 Each of the parties has received the advice of legal counsel prior to signing this
Contract. The parties agree no provision or provisions may be subject to any rule of construction
based upon any party being considered the party "drafting" this Contract.

4292

ARTICLE 69. EXHIBITS

4293
4294

69.01 Each Exhibit referred to in this Contract forms an essenfial part of this Contract.
Each such Exhibit is a part of this Contract and each is incorporated by this reference.

4295

ARTICLE 70. EFFECTIVE DATE

4296
4297
4298

70.01 This Contract shall become effective at such time as it is properiy executed by
CITY and CONTRACTOR and CONTRACTOR shall begin Collecfion Services, as covered
herein, as of July 1, 2015.

4300
4301

IN WITNESS WHEREOF, CITY and CONTRACTOR have executed this Contract on the day
and year first written above.

4302
4303
4305
4306
4307
4308

ARTICLE 68. LEGAL REPRESENTATION

CITY OF OAKLAND
... ..

4304

&

>•

[Contractor Company Name]

'

v.

.

•. • • ' • ' • 'S'f,

"
By:
[Name. Titie]

By:
[Name, Tifie]
'
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Date

7/25/2014

Date

4313
4314

City of Oakland Business License Number

4315

The foregoing Contract has been reviewed and approval is recommended:

4316

Resolufion No.

4317

Approved by City Council

4318

APPROVED AS TO FORM:

C.M.S.

- .*
'

^
i-

^_

' ' \,

4319
4320
4321
4322
4323

[Name, Title]
City Attorney

4324

Attest:

Date

4325
4326
4327

4328

By:
[Name, Tifie]
City Clerk

Date

4329
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EXHIBIT 1
MAXIMUM SERVICE RATES
(Rate sheets are included in Staff Report.)
EXHIBIT 1A
MAXIMUM SERVICE RATES, SFD SERVICES
EXHIBIT IB
MAXIMUM SERVICE RATES, MFD SERVICES
EXHIBIT 1C
MAXIMUM SERVICE RATES, COMMERCIAL SERVICES
EXHIBIT 1D
MAXIMUM SERVICE RATES. SFD, MFD AND COMMERCIAL ROLL-OFF BOX SERVICES
EXHIBIT IE
MAXIMUM
SERVICE RATES, EMERGENCY SERVICE RATES. EQUIPMENT
M/\XIMUM1G
SERVICE RATES, EMERGENCY SERVICE RATES, EMPLOYEES
EXHIBIT
EXHIBIT 1F
MAXIMUM
SERVICE RATES, SPECIAL EVENTS SERVICES
EXHIBIT 1H
MAXIMUM RECYCLING SERVICE RATES
EXHIBIT 2
REFUSE RATE INDEX
(CWS Exhibit 2 attached. WMAC Exhibit 2 attached.)
EXHIBIT 3
APPROVED FACILITIES
(To be filled in upon award.)
EXHIBIT 4
CITY FACILITIES
(To be determined and attached by March 31, 2015.)
EXHIBIT 5
CITY-SPONSORED EVENTS
(To be detennined and attached by March 31, 2015.)
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EXHIBIT 6
TRANSITION PLAN
(Contained in RFP Proposals. Shall be updated and attached based on current timing within 30
days of signing of agreements.)
EXHIBIT 7
COMMUNITY OUTREACH STRATEGY
(Contained in RFP Proposals. Shall be updated and attached based on cun-ent timing within 30
days of signing of agreements.)
EXHIBIT 8
DIVERSION
(CWS version attached. WMAC version attached.)
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EXHIBIT 8
Table A - Minimum Annual Diversion Requirements
(Attached)
EXHIBIT 8
Table B - Calculation of Annual Diversion Rate
(Attached)
EXHIBIT 9
CUSTOMER SERVICE PLAN
(Provided as part of proposal. Shall be updated and attached based on current fiming within 30
days of signing of agreements.)
EXHIBIT 10
COLLECTION SERVICES OPERATIONS PLAN
(In proposal. To be attached at signing of agreements.)
EXHIBIT 11 - DELETED
EXHIBIT 12
VEHICLE SPECIFICATIONS
(Set forth in proposals. Attached based on selecfion at signing of agreements.)
EXHIBIT 13
CONTAINER SPECIFICATIONS
(Set forth in proposals. Attached based on selection at signing of agreements.)
EXHIBIT 14
BULKY GOODS COLLECTION SERVICE AGREEMENT
(Attached)
EXHIBIT 15
MEMORANDUM OF UNDERSTANDING
(To be developed after selection of contractors, if required, within 60 days after signing of
agreements.)
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EXHIBIT 16
LOCAL BUSINESS PRESENCE AND PARTICIPATION REPORTING FORM
(To be attached within 30 days.)
EXHIBIT 16 A
LOCAL BUSINESS PRESENCE AND PARTICIPATION REQUIREMENTS
(To be attached within 30 days.)
EXHIBIT 17
EMPLOYEE AND LABOR RELATIONS PLAN
(Provided in proposals. To be modified and attached within 30 days.)
EXHIBIT 18
GUARANTY AGREEMENT
(Attached)
EXHIBIT 19
BUSINESS TAX CERTIFICATE
(To be attached, prior to signing.)
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CWS MMO Exhibit 2
Exhibit 2 Annual Rate Ac^ustment
1. MM&O Annual Rate Adjustment Calculation. The Annual Rate Adjustment for the
Mixed Materia! and Organics Collection Contract shall be calculated in the following
manner:
1.1. There are eight (8) Contractor Cost Categories for purposes of the RRI
adjustment calculafion: MM&O Union Labor, Diesel Fuel, CNG Fuel, Vehicle
Replacement, Vehicle Maintenance, Processing, Disposal, and AH Other. There
are an additional four (4) Contractor Cost Categories, of which their weighted
percent change will be added to the RRI adjustment for purposes of the Annual
Rate Adjustment: Government Fees/Taxes - Disposal, Government Fees/Taxes
- Processing, Government Fees/Taxes - Collecfion, and Franchise Fees.
1.2. Within each Cost Category (1-12) are expenses generally described in the
attached Operating Cost Statement ~ Description (the "Allowed Expenses").
Only these Allowable Expenses may be used by Contractor to calculate the
annual total of each Cost Category.
1.3. CONTRACTOR will calculate the total of all Allowable Expenses (as defined in
Section 4 of this Exhibit 2) for each Cost Category (also defined herein) for the
full or partial, as appropriate, calendar year ending December 31. Each Cost
Category will then be assigned an "item weight" based on the proportionate
share of its Allowable Expenses total to the total of all Allowable Expenses for all
Cost Categories (1-12). For example, if the Allowable Expenses of the Diesel
Fuel Cost Category total $100, and the Allowable Expenses within all Cost
Categories is $2,000, then the Diesel Fuel Cost Category's item weight will be
5%. The Cost Categories shall be reweighed every year based on allowable
expenses thereafter from January 1®* through December 31^1
1.4. Each Cost Category's item weight is then multiplied by the percent change of its
Cost Indicator to calculate its weighted percentage change. Each Cost
Category's review dates or review years are set forth below. Each Cost
Category's Cost Indicator is set forth in Secfion 2 below. For those Cost
Categories using a review year, the percentage change is the difference in the
annual average of the cost indicator index of the preceding review year and the
annual average of the cost indicator index of current review year. For those
Cost Categories using a review date, the percentage change is the difference in
the cost indicator at the previous review date and the cost indicator at the
current review date. With regard to those Cost Indicators which are a published
index, should such index be disconfinued, a successor index shall be selected
by mutual agreement of the parties. Successor indices shall be those indices
that are most closely equivalent to the disconfinued index.
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Item Cost Category

Previous
Review Current
Review
Year or Date
Year or Date

1

MM&O Union Labor

July 1 of previous July 1 of current
calendar year
calendar year

Diesel Fuel

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

C N G Fuel

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Vehicle Replacement

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Vehicle Maintenance

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Processing^

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Disposal

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

All Other

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

8

Government
Disposal

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

10

Government
Processing

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

11

Government
Collection

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

12

Franchise Fees

July 1 of previous July 1 of current
calendar year
calendar year

Except for the Union Labor Cost Category which will have a July 1 review year all
other Cost Categories within the Processing RRI will have December 31 review years.
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1.5. The weighted percentage change of Cost Categories 1 - 8 are then added
together to calculate the RRI adjustment. The weighted percent change of the
MM&O Franchise Fees shall be as calculated except where there is negative
CWS revenue for the year as set forth in Section [to be completed] of the
Contract, in which case the Franchise Fee increase is zero. The weighted
percent change of Cost Categories 9 - 1 2 are then added to the RRI adjustment
to calculate the Annual Rate Adjustment.
2. MM&O Cost Indicators
MM&O Cost Category
Cost Indicator^
Projected (as of March 1®^ preceding the review date to be
MM&O Union Labor
effective as of the review date) total Union (Local 70, 1546
and 6 Clerical) wage, health and welfare, and pension costs
under Waste Management of Alameda County, Inc. collective
bargaining agreements for those employees domiciled at
172-98^^ Avenue, Oakland, CA. Calculated pursuant to
Section 3 below.
Series ID: wpu057303 #2 Diesel Fuel (average for 12
Diesel Fuel
months ending on the current review year)
Schedule G-NGV-1, compiled and published by the Pacific
CNG Fuel
Gas and Electric Co. Analysis and Rate Department and
reported monthly in the "Gas Rate Finder" publicafion
(http://www.pge.com/tar'iffs) refiecting the sum of the
Customer, procurement, transportation and public purpose
program charges (average for 12 months ending on the
current review year).
Series ID: pcu336211336211 Truck, bus, car, and other
Vehicle Replacement
vehicle bodies, for sale separately (average for 12 months
ending on the current review year)
Vehicle Maintenance

Series ID: pcu3339243339243 Parts and attachments for
industrial work trucks (average for 12 months ending on the
current review year)

Processing:

[to be determined based on the terms of the CWS
processing contract(s)J

Disposal-

[to be determined based on the terms of the CWS disposal
contract.!

^ With regard to the Union Labor Cost Categories within the MM&O RRI, the Cost
Indicator will be the projected union labor costs on the applicable (previous or current)
July 1 review date.
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All Other:
Series ID: cuura422sa0 Consumer Price Index, All Urban Consumers, All
Items, San Francisco-Oakland-San Jose, CA (average for 12 months ending on the current
review year)
Government Fees/Taxes - C W S to list applicable Government Fees/Taxes
Disposal
Government Fees/Taxes - C W S to list applicable Government Fees/Taxes
Processing
Government Fees/Taxes - C W S to list applicable Govemment Fees/Taxes
Collection
Franchise Fees

Series ID: cuura422sa0 Consumer Price Index, All Urban
Consumers, AH Items, San Francispo-Oakland-San Jose, CA
(average for 12 months ending on the current review year)

3. MM&O Union Labor C o s t Indicator. Annual changes to the MM&O Union Labor
Cost Indicator shall be calculated by determining the total labor increase for each
Union party to a collective bargaining agreement with CONTRACTOR, as follows: [to
be amended based on actual Local's performing services for CWS under the tenns
of the MMO Contract]
3.1.
Local 70 annual total labor increase shall be determined by calculating the
percentage change of the sum of the All Classificafion straight fime houriy wage rate,
monthly health and welfare premium (as converted to a straight fime hourly rate^),
and the straight time houriy pension rate between the previous review date and the
current review date. Since this calculation must be performed prior to the July 1®* of
the current review date, CITY and CONTRACTOR have agreed that the costs for the
current review date shall be those costs that are projected as of March 1^* preceding
the current review date to be effective as of the current review date. Changes that
become known after March 1^ preceding the current review date shall be
incorporated into the RRI adjustment in the next year with no provision for
retroactive adjustments. The resulting year over year percentage change shall be
multiplied by the percentage of MM&O Union Labor employees represented by Local
70,
3.2.
Local 1546 annual total labor increase shall be determined by calculafing
the percentage change of the sum of the Journeyman classification straight fime
houriy wage rate, monthly health and welfare premium (as converted to a straight
time houriy rate), and the straight fime houriy pension rate between the previous
review date and the current review date. Since this calculation must be performed
prior to the July 1^* of the current review date, CITY and CONTRACTOR have
agreed that the costs for the current review date shall be those costs that are

^ Converting monthly amounts to hourly will be done by dividing the monthly amount by
173.
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projected as of March 1^ preceding the current review date to be effective as of the
current review date. Changes that become known after March 1^* preceding the
current review date shall be incorporated into the RRI adjusfinent in the next year
with no provision for retroactive adjustments.
The resulfing year over year
percentage change shall be multiplied by the percentage of MM&O Union Labor
employees represented by Local 1546.
3-3.
Local 6 Clerical annual total labor increase shall be determined by
calculating the percentage change of the sum of the C S R II classification straight
time hourly wage rate, monthly health and welfare premium (as converted to a
straight fime houriy rate), and the straight fime houriy pension rate between the
previous review date and the current review date. Since this calculafion must be
performed prior to the July 1^* of the current review date, CITY and CONTRACTOR
have agreed that the costs for the current review date shall be those costs that are
projected as of March 1^* preceding the current review date to be effective as of the
current review date. Changes that become known after March 1®^ preceding the
current review date shall be incorporated Into the RRI adjustment in the next year
with no provision for retroactive adjustments.
The resulting year over year
percentage change shall be mulfiplied by the percentage of MM&O Union Labor
employees represented by Local 6 Clerical.
3.4. Once the weighted percentage labor increase for each Union is determined, the
above sums shall be added together to determine the overall weighted percentage
change of the MM&O Union Labor Cost Category to be applied to the MM&O RRI
adjustment calculation.
3.5. For purposes of clarificafion with regard to the July 1, 2016 Annual Rate
Adjustment, the review years or dates for the Cost Categories will be as follows:
Item Cost Category

Previous Review Year Current Review Year
or Date
or Date

MM&O Union Labor

July 1,2015

Diesel Fuel

Calendar Year Ending Calendar Year Ending
December 31, 2014
December 31, 2015

CNG Fuel

Calendar Year Ending
December 31, 2014

Vehicle Replacement

Calendar Year Ending Calendar Year Ending
December 31, 2014
December 31, 2015

Vehicle Maintenance

Calendar Year Ending Calendar Year Ending
December 31, 2014
December 31, 2015

Processing

To be determined based To be determined
on
processing based on processing
contract(s)
contract(s)
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Disposal

To be determined based To be determined
based on disposal
on disposal contract
contract

All Other

Calendar Year Ending Calendar Year Ending
December 31, 2014
December 31, 2015 .

Government
Disposal

Fees/Taxes

To be determined based To be determined
on disposal contract
based on disposal
contract

10

Govemment
Processing

Fees/Taxes

To be determined based To be determined
on
processing based on processing
contract(s)
contract(s)

11

Government
Collection

Fees/Taxes

July 1,2015

July 1,2016

12

Franchise Fees

July 1,2015

July 1, 2016

To calculate the Annual Rate Adjustment, the RRI adjustment is added to the sum of the
weighted percentage change (including all Cost Categories) in the Cost Indicators of Cost
Categories 9 - 1 2 . The following is an example Annual Rate Adjustment calculation:
Item

Cost Indicator item
Percent
Weight
Change

Weighted

MM&O Union Labor

4.64%

30.79%

1.43%

Diesel Fuel

15.70%

0.00%

0.00%

CNG Fuel

-0.10%

2.77%

0.00.%

Vehicle Replacement

3.14%

2.13%

0.07%

Vehicle Maintenance

2.67%

1.76%

0.05%

Processing

3.79%

7.20%

0.27%

Disposal

5.45%

13.80%

0.75%

All Other

2.24%

9.38%

0.21%

Cost Category

2.78%

RRI Adjustment
Govemment
Collections
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Fees/Taxes

0.01%

0.01%

0.00%
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3.27%

5.37%

0.18%

Govemment Fees/Taxes - Disposal

5.13%

0.90%

0.05%

MM&O Franchise Fees

2.24%

25.89%

0.58%

10

Government
Processing

11
12

Fees/Taxes

100%
Annual Rate Adjustment

3.59%

The Annual Rate Adjustment is then multiplied by the Diversion Ad|ustment as appropriate
before being applied to the Maximum Collection Service Rates.
4. MM&O Operating Cost Statement-Description
MM&O Union Labor:

List all labor accounts for CWS's employees domiciled at [to
be completed] who are members of Local 70, Local 1546
and Local 6 Clerical [May change]. Wages - houriy &
overtime. Bonuses, Commissions, Other Compensafion,
Compensated Absences & Vacafion, Severance, Health &
Welfare Insurance Premiums, Pension & Retirement
Benefits, Payroll Taxes,

Diesel Fuel:

Clear and/or Dyed Diesel Fuel, Gasoline, Fuel Tax Credit
accounts.

CNG Fuel:

LNG and/or C N G fuel, Fuel Tax Credit accounts.
Equipment and Support Equipment depreciation accounts.

Vehicle Replacement:
Vehicle Maintenance:
Processing

Vehicle Rental Equipment accounts
Building (Maintenance), Tires, Parts & Supplies, Lubricants,
Third Party Services, Other.
[To be determined]

Disposal:

[To be determined]

All Other:

List all other expense accounts related to the services
provided under this Contract.
Advertising
Amortizafion
Bad debt and collection charges
Bank charges
Building and repairs
Computer costs

Page 7 of 9

CWS MMO Exhibit 2

i

Page 8 of 9

Consulfing and professional fees
Depreciafion
Depreciation (non-vehicle)
Donations and contributions
^ '
Dues and subscriptions
Environmental compliance
Equipment - rental
Equipment (Support) - fires, parts, supplies
Fines and penalties
Fuel (non-diesel and non-CNG)
General yard repairs and maintenance
Insurance (e.g., general liability, fire, truck damage, and
extended coverage)
Legal
License fees
Litigation settlements
Lobbying
, ^
;
Lubricants
Meals and entertainment
Miscellaneous
Non-union labor wages and benefits (e.g., salaries, hourly
wages, overtime, bonuses, commissions, safety expense
and bonuses, other compensation, compensated absences
and vacafion, severance, health and welfare insurance,
workers compensafion premiums and claims, pension and
refirement costs, payroll taxes, contract labor, and other
employee costs)
Office supplies
Performance bond expense
Permits
Postage
Prinfing
Procurement card rebates
Real property rent
^ \ ,
Registration
Security
Seminars and educafion
Site monitoring and tesfing

CWS MMO Exhibit 2
Taxes
Taxes (real and personal property)
Third party services
Travel
Ufilities (e.g., telephone, electricity, gas)
Vehicle licenses and permits
Vehicle transportafion costs - license fees, permits,
insurance, bridge tolls
Workers compensafion premiums and claims
Union labor Workers Compensafion Premiums & Claims,
Union Contract Labor, Safety Program Expense and Other
Employee
Costs (e.g., uniforms, boot allowance, tool
allowance).
Government Fees/Taxes
Disposal:

List type and amount of each Government Fees/Taxes paid

Government Fees/Taxes
Processing:

List type and amount of each Government Fees/Taxes paid

Government Fees/Taxes
Collection:

List type and amount of each Government Fees/Taxes paid

Franchise Fees:

Franchise Fees payable to CITY pursuant to the Contract.

Page 9 of 9

Exhibit 2
WMAC

Exhibit 2
WMAC

WMAC MMO Exhibit 2
Exhibit 2 Annual Rate Adjustment
1. MM&O Annual Rate Adjustment Calculation. The Annual Rate Adjustment for the
Mixed Material and Organics Collecfion Contract shall be calculated in the following
manner:
1.1. There are eight (8) Contractor Cost Categories for purposes of the RRI
adjustment calculation: MM&O Union Labor, Diesel Fuel, CNG Fuel, Vehicle
Replacement, Vehicle Maintenance, Davis Street Processing, Disposal, and All
Other. There are an additional four (4) Contractor Cost Categories, of which their
weighted percent change will be added to the RRI adjustment for purposes of
the Annual Rate Adjustment: Govemment Fees/Taxes - Disposal, Government
Fees/Taxes - Processing, Govemment Fees/Taxes - Collection, and Franchise
Fees.
1.2. Within each Cost Category (1-12) are expenses generally described in the
attached Operating Cost Statement - Description (the "Allowed Expenses").
Only these Allowable Expenses may be used by Contractor to calculate the
annual total of each Cost Category.
1.3. CONTRACTOR will calculate the total of all Allowable Expenses (as defined in
Section 6 of this Exhibit 2) for each Cost Category (also defined herein) for the
full or partial, as appropriate, calendar year ending December 31. Each Cost
Category will then be assigned an "item weight" based on the proportionate
share of its Allowable Expenses total to the total of all Allowable Expenses for all
Cost Categories (1-12). For example, if the Allowable Expenses of the Diesel
Fuel Cost Category total $100, and the Allowable Expenses within all Cost
Categories is $2,000, then the Diesel Fuel Cost Category's item weight will be
5%. The Cost Categories shall be reweighed every year based on allowable
expenses thereafter from January 1^* through December 31^*.
1.4. Each Cost Category's item weight is then multiplied by the percent change of its
Cost Indicator to calculate its weighted percentage change. Each Cost
Category's review dates or review years are set forth below. Each Cost
Category's Cost Indicator is set forth in Secfion 2 below. For those Cost
.
Categories using a review year, the percentage change is the difference in the
annual average of the cost indicator index of the preceding review year and the
annual average of the cost indicator index of current review year. For those
Cost Categories using a review date, the percentage change is the difference in
the cost indicator at the previous review date and the cost indicator at the
current review date. With regard to those Cost Indicators which are a published
index, should such index be discontinued, a successor index shall be selected
by mutual agreement of the parties. Successor indices shall be those indices
that are most closely equivalent to the disconfinued index.
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Item Cost Category

Previous
Reviev^^ Current
Review
Year or Date
Year or Date

1

MM&O Union Labor

July 1 of previous July 1 of current
calendar year
calendar year

Diesel Fuel

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

CNG Fuel

December 31 of next December 31 of
calendar
previous
calendar previous
year
year

Vehicle Replacement

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Vehicle Maintenance

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Davis Street Processing^

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Disposal'

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

All Other

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

8

Government
Disposal

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

10

Government
Processing

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

11

Government
Collection

Fees/Taxes

July 1 of previous July 1 of current
calendar year
calendar year

Except for the Union Labor Cost Category which will have a July 1 review year all
other Cost Categories within the Davis Street Processing RRI December 31 review
years.
^ Except for the Union Labor Cost Category which will have a July 1 review year all
other Cost Categories within the Disposal RRI will have December 31 review years.
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12

July 1 of previous July 1 of current
calendar year
calendar year

Franchise Fees

I.S.The weighted percentage change of Cost Categories 1 - 8 are then added
together to calculate the RRI adjustment. The weighted percent change of the
MM&O Franchise Fees shall be as calculated except where there is negative
WMAC revenue for the year as set forth in Secfion 7.19.1 of the Contract, in
which case the Franchise Fee increase is zero. The weighted percent change of
Cost Categories 9 - 1 2 are then added to the RRI adjustment to calculate the
Annual Rate Adjustment.
2. MM&O Cost Indicators
MM&O Cost Category
MM&O Union Labor

Diesel Fuel
CNG Fuel

Vehicle Replacement

Cost Indicator^
Projected (as of March 1®* preceding the review date to be
effective as of the review date) total Union (Local 70, 1546
and 6 Clerical) wage, health and welfare, and pension costs
under Waste Management of Alameda County, Inc. collective
bargaining agreements for those employees domiciled at
172-98^*" Avenue, Oakland, CA. Calculated pursuant to
Section 3 below.
Series ID: wpu057303 #2 Diesel Fuel (average for 12
months ending on the current review year)
Schedule G-NGV-1, compiled and published by the Pacific
Gas and Electric Co. Analysis and Rate Department and
reported monthly In the "Gas Rate Finder" publication
(http://www.pge.com/tariffs)
reflecfing the sum of the
Customer, procurement, transportation and public purpose
program charges (average for 12 months ending on the
current review year).
Series ID: pcu336211336211 Truck, bus, car, and other
vehicle bodies, for sale separately (average for 12 months
ending on the current review year)

^ With regard to each Cost Indicator under the MM&O, Davis Street Processing and
Disposal RRI's which is an index, the Cost Indicator will be the index's twelve-month
average for the period ending on the applicable (previous or current) December 31
review year. With regard to the Union Labor Cost Categories within the MM&O, Davis
Street Processing and Disposal RRI's, the Cost Indicator will be the projected union
labor costs on the applicable (previous or current) July 1 review date.
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Vehicle Maintenance

Series ID: pcu3339243339243 Parts and attachments for
industrial work trucks (average for 12 months ending on the
current review year)

Davis Street Processing:

Davis Street Processing RRI (Calculated pursuant to
Section 4 below)

Disposal:

Disposal RRI (Calculated pursuant to Section 5 below)

All Other:

Series ID: cuura422sa0 Consumer Price Index, All Urban
Consumers, All Items, San Francisco-Oakland-San Jose, CA
(average for 12 months ending on the current review year)

Government Fees/Taxes - WMAC to list applicable Government Fees/Taxes
Disposal
Government Fees/Taxes - WMAC to list applicable Govemment Fees/Taxes
Processing
Government Fees/Taxes - WMAC to list applicable Government Fees/Taxes
Collection
Franchise Fees

Series ID: cuura422saO Consumer Price Index, All Urban
Consumers, All Items, San Francisco-Oakland-San Jose, CA
(average for 12 months ending on the current review year)

3. MM&O Union Labor Cost Indicator Annual changes to the MM&O Union Labor
Cost Indicator shall be calculated by detennining the total labor increase for each
Union party to a collective bargaining agreement with CONTRACTOR, as follows:
3,1. Local 70 annual total labor increase shall be determined by calculafing the
percentage change of the sum of the All Classification straight time houriy wage
rate, monthly health and welfare premium (as converted to a straight fime hourly
rate"*), and the straight fime houriy pension rate between the previous review
date and the current review date. Since this calculation must be performed prior
to the July 1^^ of the current review date, CITY and CONTRACTOR have agreed
that the costs for the current review date shall be those costs that are projected
as of March 1^* preceding the current review date to be effective as of the current
review date. Changes that become known after March 1®* preceding the current
review date shall be incorporated into the RRI adjustment in the next year with
no provision for retroacfive adjustments. The resulting year over year
percentage change shall be mulfiplied by the percentage of MM&O Union Labor
employees represented by Local 70.

^ Converting monthly amounts to houriy will be done by dividing the monthly amount by
173.
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3.2. Local 1546 annual total labor increase shall be determined by calculafing the
percentage change of the sum of the Journeyman classificafion straight time
houriy wage rate, monthly health and welfare premium (as converted to a
straight time hourly rate), and the straight time hourly pension rate between the
previous review date and the current review date. Since this calculafion must be
performed prior to the July 1®^ of the current review date, CITY and
CONTRACTOR have agreed that the costs for the current review date shall be
those costs that are projected as of March 1^' preceding the current review date
to be effective as of the current review date. Changes that become known after
March 1^* preceding the current review date shall be incorporated into the RRI
adjustment in the next year with no provision for retroacfive adjustments. The
resulting year over year percentage change shall be multiplied by the
percentage of MM&O Union Labor employees represented by Local 1546.
S!3. Local 6 Clerical annual total labor increase shall be determined by calculafing
the percentage change of the sum of the C S R II classification straight fime
hourly wage rate, monthly health and welfare premium (as converted to a
straight fime houriy rate), and the straight fime hourly pension rate between the
previous review date and the current review date. Since this calculation must be
performed prior to the July 1^^ of the current review date, CITY and
CONTRACTOR have agreed that the costs for the current review date shall be
those costs that are projected as of March 1^* preceding the current review date
to be effective as of the current review date. Changes that become known after
March 1^ preceding the current review date shall be incorporated into the RRI
adjustment in the next year with no provision for retroactive adjustments. The
resulting year over year percentage change shall be multiplied by the
percentage of MM&O Union Labor employees represented by Local 6 Clerical.
3.4. Once the weighted percentage labor increase for each Union is determined, the
above sums shall be added together to determine the overall weighted percentage
change of the MM&O Union Labor Cost Category to be applied to the MM&O RRI
adjustment calculafion.
3.5. For purposes of clarification with regard to the July 1, 2016 Annual Rate
Adjustment, the review years or dates for the Cost Categories will be as follows:
Item

Cost Category

Previous Review Year Current Review Year
or Date
or Date

MM&O Union Labor

July 1, 2015

Diesel Fuel

Calendar Year Ending Calendar Year Ending
December 31, 2014
December 31, 2015

CNG Fuel

Calendar Year Ending
December 31, 2014

Vehicle Replacement

Calendar Year Ending Calendar Year Ending
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December 31, 2014

December 31, 2015

Vehicle Maintenance

Calendar Year Ending
December 31, 2014

Calendar Year Ending
December 31, 2015

Davis Street Processing'

Calendar Year Ending
December 31,2014

Calendar Year Ending
December 31, 2015

Disposal^

Calendar Year Ending
December 31, 2014

Calendar Year Ending
December 31, 2015

All Other

Calendar Year Ending
December 31, 2014

Calendar Year Ending
December 31, 2015

Govemment
Disposal

Fees/Taxes

July 1,2015

July 1,2016

10

Government
Processing

Fees/Taxes

July 1,2015

July 1,2016

11

Government
Collection

Fees/Taxes

July 1,2015

July 1, 2016

12

Franchise Fees

July 1,2015

July 1,2016

To calculate the Annual Rate Adjustment, the RRI adjustment is added to the sum of the
weighted percentage change (including all Cost Categories) in the Cost Indicators of Cost
Categories 9 - 1 2 . The following is an example Annual Rate Adjustment calculation:
Item

Cost Category

Cost Indicator
Percent
Change

Item
Weight

Weighted
Percent
Change

MM&O Union Labor

4.64%

30.79%

1.43%

Diesel Fuel

15.70%

0.00%

0.00%

C N G Fuel

-0.10%

2.77%

0.00.%

Vehicle Replacement

3.14%

2.13%

0.07%

Vehicle Maintenance

2.67%

1.76%

0.05%

Davis Street Processing

3.79%

7.20%

0.27%

^ Except for the Union Labor Cost Category which will have a July 1 review year all other Cost Categories
within the Davis Street Processing RRI December 31 review years.
® Except for the Union Labor Cost Category which will have a July 1 review year all other Cost Categories
within the Disposal RRI will have December 31 review years.
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Disposal

5.45%

13.80%

0.75%

All a h e r

2.24%

9.38%

0.21%

RRI Adjustment

2.78%

Government
Collections

Fees/Taxes

0.01%

0.01%

0.00%

10

Government
Processing

Fees/Taxes

3.27%

5.37%

0.18%

11

Government Fees/Taxes - Disposal 5.13%

0.90%

0.05%

12

MM&O Franchise Fees

25.89%

0.58%

2.24%

100%
Annual Rate Adjustment

3.59%

The Annual Rate Adjustment is then multiplied by the Diversion Adjustment as appropriate
before being applied to the Maximum Collection Service Rates.
4. Davis Street Processing RRI embedded in MM&O RRI.
4.1. The Davis Street Processing RRI shall be calculated in the following manner:
4.1.1. There are six (6) Contractor Cost Categories for purposes of the Davis
Street Processing RRI adjustment calculation: Davis Street Union Labor,
Diesel Fuel, C N G Fuel, Vehicle Replacement, Vehicle Maintenance, and
All Other.
4.1.2. Within each Cost Category are expenses generally described in the
attached Operating Cost Statement - Description (the "Allowed
Expenses"). Only these Allowed Expenses may be used by Contractor to
calculate the annual total of each Cost Category.
4.1.3. CONTRACTOR will annually calculate each Cost Category's item weight.
For example, if the annual total of all Allowable Expenses of Diesel Fuel (a
Cost Category) is $100, and the annual total of all Allowable Expenses for
all Cost Categories is $2,000, Diesel Fuel's weighted percentage factor is
5%.
4.1.4. Each Cost Category's item weight is then multiplied by the percent change
of its Cost Indicator to calculate its weighted percentage change. Each Cost
Category's review dates or review years are set forth below.
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1:;

Item Cost Category

Previous
Review Current
Review
Date or Year
Date or Year

1

Davis Street Union Labor

July 1 of previous July 1 of current
calendar year
calendar year

2

Diesel Fuel

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

3

C N G Fuel

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

4

Vehicle Replacement

December 31 of next December
31 of
previous
calendar previous
calendar
year
year

5

Vehicle Maintenance

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

6

All Other

December 31 of next December 31 of
previous
calendar previous
calendar
year
year

Each Cost Category's Cost Indicator is set forth in Section 4.2 below. For
those Cost Categories using a review year, the percentage change is the
difference in the annual average of the cost indicator index of the
preceding review year and the annual average of the cost indicator index
of current review year. For those Cost Categories using a review date, the
percentage change is the difference in the cost indicator at the previous
review date and the cost indicator at the current review date. For example,
with regard to the Davis Street Union Labor Cost Category, the Cost
Indicator is Wages, Health & Welfare, and Pension costs under Waste
Management of Alameda, Inc., CBAs with Local 70, 1546 and 6 Clerical,
Landfill and Recycling bargaining units. With regard to those Cost
Indicators which are a published index, should such index be
discontinued, a successor index shall be selected by mutual agreement of
the parties. Successor indices shall be those indices that are most closely
equivalent to the discontinued index.
4.1.5. The weighted percentage change of each Cost Category is then added
together to calculate the RRI adjustment
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4.2. Davis Street Processing RRI Cost indicators
Cost Categon/

Cost Indicator

Davis Street Union Labor Projected (as of March 1®* preceding the review date to be
effective as of the review date) total Union (Local 70, Local
1546, Local 6 Clerical, Local 6 Landfill, Local 6 Recycling)
wage, health and welfare, and pension costs under Waste
Management of Alameda County, Inc. collective bargaining
agreements for those employees domiciled at Davis Street,
San Leandro, CA. Calculated pursuant to Section 4.3
below.
Diesel Fuel

Series ID: wpu057303 #2 Diesel Fuel (average for 12
months ending on the current review year)

C N G Fuel

Schedule G-NGV-1, compiled and published by the Pacific
Gas and Electric Co. Analysis and Rate Department and
reported monthly in the "Gas Rate Finder" publication
(http://www.pge.com/tariffs)
reflecting the sum of the
Customer, procurement, transportation and public purpose
program charges (average for 12 months ending on the
current review year).

Vehicle Replacement

Series ID: pcu336211336211 Truck, bus, car, and other
vehicle bodies, for sale separately (average for 12 months
ending on the current review year)

Vehicle Maintenance

Series ID: pcu3339243339243 Parts and attachments for
industrial work trucks (average for 12 months ending on the
current review year)

All Other

Series ID: cuura422sa0 Consumer Price Index, All Urban
Consumers, All Items. San Francisco-Oakland-San Jose, CA
(average for 12 months ending on the current review year)

4.3. Davis Street Union Labor Cost Indicator. Annual changes to the Davis Street
Union Labor Cost Indicator shall be calculated by determining the total labor
increase for each Union party to a collective bargaining agreement with
CONTRACTOR, as follows:
4.3.1. Local 70 annual total labor increase shall be determined by calculating the
percentage change of the sum of the All Classification straight time houriy
wage rate, monthly health and welfare premium (as converted to a straight
time houriy rate), and the straight time hourly pension rate between the
previous review date and the current review date. Since this calculation
must be performed prior to the July 1®* of the current review date, CITY and
CONTRACTOR have agreed that the costs for the current review date shall
be those costs that are projected as of March 1®* preceding the current
review date to be effective as of the current review date. Changes that
become known after March 1^* preceding the current review date shall be
Page 9 of 21

WMAC MMO Exhibit 2
incorporated Into the RRI adjustment in the next year with no provision for
retroactive adjustments. The resulting year over year percentage change
shall be multiplied by the percentage of Davis Street Union Labor
employees represented by Local 70.
4.3.2. Local 1546 annual total labor increase shall be determined by calculating
the percentage change of the sum of the Journeyman classification
straight time hourly wage rate, monthly health and welfare premium (as
converted to a straight time hourly rate), and the straight time houriy
pension rate between the previous review date and the current review
date. Since this calculation must be performed prior to the July 1^* of the
current review date, CITY and CONTRACTOR have agreed that the costs
for the current review date shall be those costs that are projected as of
March 1®* preceding the current review date to be effective as of the
current review date. Changes that become known after March 1^^
preceding the cun^ent review date shall be incorporated into the RRI
adjustment in the next year with no provision for retroactive adjustments.
The resulting year over year percentage change shall be multiplied by the
percentage of Davis Street Union Labor employees represented by Local
1546.
4.3.3. Local 6 Clerical annual total labor increase for clerica! employees shall be
determined by calculating the percentage change of the sum of the CSR II
classification wage rate, monthly health and welfare premium (as
converted to a straight time houriy rate), and the straight time hourly
pension rate between the previous review date and the current review
date. Since this calculation must be performed prior to the July 1^^ of the
current review date, CITY and CONTRACTOR have agreed that the costs
for the current review date shall be those costs that are projected as of
March 1^* preceding the current review date to be effective as of the
current review date. Changes that become known after March 1^^
preceding the current review date shall be incorporated into the RRI
adjustment in the next year with no provision for retroactive adjustments.
The resulting year over year percentage change shall be multiplied by the
percentage of Davis Street Union Labor employees represented by Local
6 Clerical.
4.3.4. Local 6 Landfill annual total labor increase for landfill employees shall be
determined by calculating the percentage change of the sum of the HEO
classification wage rate, monthly health and welfare premium (as
converted to a straight time houriy rate), and the straight time hourly
pension rate between the previous review date and the current review
date. Since this calculation must be performed prior to the July 1^* of the
current review date, CITY and CONTRACTOR have agreed that the costs
for the current review date shall be those costs that are projected as of
March 1^* preceding the current review date to be eftective as of the
current review date. Changes that become known after March 1®*
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preceding the current review date shall be incorporated into the RRI

'ip-

adjustment in the next year with no provision for retroactive adjustments.
The resulting year over year percentage change shall be multiplied by the
percentage of Davis Street Union Labor employees represented by Local
6 Landfill.
4.3.5. Local 6 Recycling annual total labor increase for recycling employees shall
be determined by calculating the percentage change of the sum of the
Sorter and Operator classification wage rate, monthly health and welfare
premium (as converted to a straight time hourly rate) and the annual
pension contribution (as converted to a straight time houriy rate) between
the previous review date and the current review date.
Since this
calculation must be performed prior to the July 1** of the current review
date, CITY and CONTRACTOR have agreed that the costs for the current
review date shall be those costs that are projected as of March 1^^
preceding the current review date to be effective as of the current review
date. Changes that become known after March 1^* preceding the current
review date shall be incorporated into the RRI adjustment in the next year
with no provision for retroactive adjustments. The resulting year over year
percentage change shall be multiplied by the percentage of Davis Street
Union Labor employees represented by Local 6 Recycling.
Once the weighted percentage labor increase for each Union is determined, the
above sums shall be added together to determine the overall weighted percentage
change of the Davis Street Union Labor Cost Category to be applied to the Davis
Street Processing RRI adjustment calculation.
The CITY has [describe resolution regarding Local 6 living wages]. Should the City
implement such living wage resolution (or similar) at any time before or after the
Contract commencement date (July 1, 2015), the Maximum Service Rates shall be
immediately adjusted to fully capture all of CONTRACTOR'S increased labor costs
resulting there from. For purposes of clarity, recovery of such increased labor costs
shall not be subject to any cap under this Contract.
5. Disposal RRI embedded in the MM&O RRI.
5.1. The Disposal RRI shall be calculated in the following manner:
5.1.1. There are six (6) Contractor Cost Categories for purposes of the Disposal
RRI adjustment calculation: Disposal Union Labor, Diesel Fuel, C N G Fuel,
Equipment Replacement, Equipment Maintenance, and All Other
5.1.2. Within each Cost Category are expenses generally described in the
attached Operating Cost Statement - Description (the "Allowed
Expenses"). Only these Allowed Expenses may be used by Contractor to
calculate the annual total of each Cost Category.
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5.1.3. CONTRACTOR will annually calculate each Cost Category's item weight.
For example, if the annual total of all Allowable Expenses of Diesel Fuel (a
Cost Category) is $100, and the annual total of all Allowable Expenses for
all Cost Categories is $2,000, Diesel Fuel's weighted percentage factor is
5%.
5.1.4. Each Cost Category's item weight is then multiplied by the percent change
of its Cost Indicator from the previous review date to the current review
date to calculate its weighted percentage change. Each Cost Category's
review dates are set forth below:
Item Cost Category

2

Previous
Review Current
Review
Date
or
Year
Date or Year

Disposal Union Labor

July 1 of previous July 1 of current
calendar year
calendar year

Diesel Fuel

December 31 of next December 31
of
previous
calendar previous
calendar
year
year

C N G Fuel

December 31 of next December 31
of
previous
calendar previous
calendar
year
year

Equipment Replacement

December 31 of next December 31
of
previous
calendar previous
calendar
year
year

Equipment Maintenance

December 31 of next December 31
of
previous
calendar previous
calendar
year
year

All Other

December 31 of next December 31
of
previous
calendar previous
calendar
year
year

Each Cost Category's Cost Indicator is set forth in Section 5.2 below. For
those Cost Categories using a review year, the percentage change Is the
difference in the annual average of the cost indicator index of the
preceding review year and the annual average of the cost indicator index
of current review year For those Cost Categories using a review date, the
percentage change is the difference in the cost indicator at the previous
review date and the cost indicator at the current review date. For example,
with regard to the Davis Street Union Labor Cost Category, the Cost
Indicator is Wages, Health & Welfare, and Pension costs under Waste
Management of Alameda, Inc., C B A s with Local 70, 1546 and 6 Clerical,
Landfill and Recycling bargaining units. With regard to those Cost
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Indicators which are a published index, should such index be
discontinued, a successor index shall be selected by mutual agreement of
the parties. Successor indices shall be those indices that are most closely
equivalent to the discontinued index.
5.1.5. The weighted percentage change of each Cost Category is then added
together to calculate the RRI adjustment.
5.2. Disposal RRI Cost Indicators
Cost Category

Cost Indicator

Disposal Union Labor

Projected (as of March 1^* preceding the review date to be
effective as of the review date) total Union (Local 1546 and
Local 6 Landfill) wage, health and welfare, and pension
costs under Waste Management of Alameda County, Inc.
collective bargaining agreements for those employees
domiciled at the Altamont Landfill in Livermore, CA.
Calculated pursuant to Section 5.3 below.

Diesel Fuel

Series ID: wpu057303 #2 Diesel Fuel (average for 12
months ending on the current review year)

C N G Fuel

Schedule G-NGV-1, compiled and published by the Pacific
Gas and Electric Co. Analysis and Rate Department and
reported monthly in the "Gas Rate Finder" publication
(http://www.pge.com/tariffs)
reflecting the sum of the
Customer, procurement, transportation and public purpose
program charges (average for 12 months ending on the
current review year).

Equipment Replacement

Series ID: pcu336211336211 Truck, bus, car, and other
vehicle bodies, for sale separately (average for 12 months
ending on the current review year)

Equipment Maintenance

Series ID: pcu3339243339243 Parts and attachments for
industrial wori< trucks (average for 12 months ending on the
current review year)

All Other

Series ID: cuura422sa0 Consumer Price Index, All Urban
Consumers, All Items, San Francisco-San Jose-Oakland, CA
(average for 12 months ending on the current review year)

5.3. Disposal Union Labor Cost Indicator. Annual changes to the Disposal Union
Labor Cost Indicator shall be calculated by determining the total labor increase
for each Union party to a collective bargaining agreement with CONTRACTOR,
as follows:
5.3.1. Local 1546 annual total labor increase shall be determined by calculating
the percentage change of the sum of the Journeyman classification wage
rate, monthly health and welfare premium (as converted to a straight time
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hourly rate), and the houriy pension rate between the previous review date
and the current review date. Since this calculation must be performed
prior to the July 1^* of the current review date, CITY and CONTRACTOR
have agreed that the costs for the current review date shall be those costs
that are projected as of March 1^* preceding the current review date to be
effective as of the current review date. Changes that become known after
March 1®* preceding the current review date shall be incorporated into the
RRI adjustment in the next year with no provision for retroactive
adjustments. The resulting year over year percentage change shall be
multiplied by the percentage of Disposal Union Labor employees
represented by Local 1546.
5.3.2. Local 6 Landfill annual total labor increase for landfill employees shall be
detemnined by calculating the percentage change of the sum of the HEO
classification wage rate, monthly health and welfare premium (as
converted to a straight time hourly rate), and the houriy pension rate
between the previous review date and the current review date. Since this
calculation must be performed prior to the July 1^^ of the current review
date, CITY and CONTRACTOR have agreed that the costs for the current
review date shall be those costs that are projected as of March 1®*
preceding the current review date to be effective as of the current review
date. Changes that become known after March 1®* preceding the current
review date shall be incorporated into the RRI adjustment in the next year
with no provision for retroactive adjustments. The resulting year over year
percentage change shall be multiplied by the percentage of Disposal
Union Labor employees represented by Local 6 Landfill,
Once the weighted percentage labor increase for each Union is determined, the
above sums shall be added together to determine the overall weighted percent
change of the Disposal Union Labor Cost Category to be applied to the Disposal
RRI adjustment calculation.
6. MM&O Operating Cost Statement-Description
MM&O Union Labor:

List all labor accounts for WMAC's employees domiciled at
172-98*^ Avenue, Oakland, CA. who are members of Local
70, Local 1546 and Local 6 Clerical. Wages - hourly &
overtime, Bonuses, Commissions, Other Compensation,
Compensated Absences & Vacation, Severance, Health &
Welfare Insurance Premiums, Pension & Retirement
Benefits, Payroll Taxes,

Diesel Fuel:

Clear and/or Dyed Diesel Fuel, Gasoline, Fuel Tax Credit
accounts,
LNG and/or CNG fuel, Fuel Tax Credit accounts.

CNG Fuel:
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Vehicle Replacement:

Equipment and Support Equipment depreciation accounts.
Vehicle Rental Equipment accounts

Vehicle Maintenance:

Building (Maintenance), Tires, Parts & Supplies, Lubricants,
Third Party Services, Other.
Davis Street Processing See Davis Street Processing RRI
Disposal:

See Disposal RRI

All Other:

List all other expense accounts related to the services
provided under this Contract.
Advertising
Amortization
Bad debt and collection charges
Bank charges
.
Building and repairs
T .
Computer costs
^ r
Consulting and professional fees
^
Depreciation
Depreciation (non-vehicle)
/
4
Donations and contributions
Dues and subscriptions
Environmental compliance
Equipment - rental
Equipment (Support) - tires, parts, supplies
Fines and penalties
Fuel (non-diesel and non-CNG)
General yard repairs and maintenance
Insurance (e.g., general liability, fire, truck damage, and
extended coverage)
Legal
License fees
Litigation settlements
Lobbying
Lubricants
Meals and entertainment
Miscellaneous
Non-union labor wages and benefits (e.g., salaries, hourly
wages, overtime, bonuses, commissions, safety expense
and bonuses, other compensation, compensated absences
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and vacation, severance, health and welfare insurance,
workers compensation premiums and claims, pension and
retirement costs, payroll taxes, contract labor, and other
employee costs)
Office supplies
Performance bond expense
Permits
Postage
Printing
Procurement card rebates
/
Real property rent
Registration
,
Security
Seminars and education
Site monitoring and testing
Taxes
Taxes (real and personal property)
Third party siervices
Travel
Utilities (e.g., telephone, electricity, gas)
Vehicle licenses and permits
Vehicle transportation costs - license fees, permits,
insurance, bridge tolls
Wori<ers compensation premiums and claims
Union labor Workers Compensation Premiums & Claims,
Union Contract Labor, Safety Program Expense and Other
Employee
Costs (e.g., uniforms, boot allowance, tool
allowance).
Government Fees/Taxes
Disposal:

List type and amount of each Government Fees/Taxes paid

Government Fees/Taxes
Processing:

List type and amount of each Government Fees/Taxes paid

Government Fees/Taxes
Collection:

List type and amount of each Government Fees/Taxes paid

Franchise Fees:

Franchise Fees payable to CITY pursuant to the Contract.
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7. Davis Street Processing Operating Cost Statement - Description
Davis Street Union Labor:
List all labor accounts for WMAC's employees
domiciled at Davis Street, San Leandro, CA. who are
members of Local 70, Local 1546 and Local 6 Clerical, Local
6 Recycling and Local 6 Landfill.
Wages - houriy &
overtime, Bonuses, Commissions, Other Compensation,
Compensated Absences & Vacation, Severance, Health &
Welfare Insurance Premiums, Pension & Retirement
Benefits, Payroll Taxes,
Diesel Fuel:

Clear and/or Dyed Diesel Fuel, Gasoline, Fuel Tax Credit

accounts.
CNG Fuel:

LNG and/or CNG fuel. Fuel Tax Credit accounts.

Vehicle Replacement:

Equipment and Support Equipment depreciation accounts.
Vehicle Rental Equipment accounts

Vehicle Maintenance:

Building (Maintenance), Tires, Parts & Supplies, Lubricants,
Third Party Services, Other

All Other:

List all other expense accounts related to the services
provided under this Contract.
Advertising
>
Amortizafion
Bad debt and collection charges
Bank charges
Building and repairs
Computer costs
Consulting and professional fees
Depreciation
Depreciafion (non-vehicle)
Donations and contributions
Dues and subscriptions
Environmental compliance
Equipment - rental
Equipment (Support) - fires, parts, supplies
Fines and penalties
Fuel (non-diesel and non-CNG)
General yard repairs and maintenance
Insurance (e.g., general liability, fire, truck damage, and
extended coverage)
Legal
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License fees
Lifigafion settlements
Lobbying
Lubricants
Meals and entertainment
Miscellaneous
Non-union labor wages and benefits (e.g., salaries, hourly
wages, overtime, bonuses, commissions, safety expense
and bonuses, other compensation, compensated absences
and vacafion, severance, health and welfare insurance,
workers compensation premiums and claims, pension and
retirement costs, payroll taxes, contract labor, and other
employee costs)
Office supplies
Performance bond expense
Permits
Postage
^ r
Printing
^
Procurement card rebates
Real property rent
Registration
^ ^f
Security
Seminars and education
• •
Site monitoring and testing
Taxes
Taxes (real and personal property)
r
Third party services
Travel
Utilifies (e.g., telephone, electricity, gas)
Vehicle licenses and permits
Vehicle transportation costs - license fees, permits,
insurance, bridge tolls
Workers compensafion premiums and claims
Union labor Workers Compensafion Premiums & Claims,
Union Contract Labor, Safety Program Expense and Other
Employee
Costs (e.g., uniforms, boot allowance, tool
allowance).
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8. Altamont Landfill Disposal Operating Cost Statement - Description
Disposal Union Labor:

Diesel Fuel:
CNG Fuel:
Vehicle Replacement:
Vehicle Maintenance:
All Other:
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List all labor accounts for WMAC's employees domiciled at
the Altamont Landfill in Livermore, CA. who are members of
Local 1546 and Local 6 Landfill.
Wages - hourly &
overtime. Bonuses, Commissions, Other Compensafion,
Compensated Absences & Vacation, Severance, Health &
Welfare Insurance Premiums, Pension & Refirement
Benefits, Payroll Taxes,
Clear and/or Dyed Diesel Fuel, Gasoline, Fuel Tax Credit
accounts.
LNG and/or C N G fuel, Fuel Tax Credit accounts.
Equipment and Support Equipment depreciation accounts.
Vehicle Rental Equipment accounts
Building (Maintenance), Tires, Parts & Supplies, Lubricants,
Third Party Services, Other
List ait other expense accounts related to the services
provided under this Contract
Advertising
Amortization
Bad debt and collecfion charges
Bank charges
Building and repairs
Computer costs
Consulfing and professional fees
Depreciation
Depreciation (non-vehicle)
Donations and contribufions
Dues and subscriptions
Environmental compliance
Equipment - rental
Equipment (Support) - fires, parts, supplies
Fines and penalties
Fuel (non-diesel and non-CNG)
General yard repairs and maintenance
Insurance (e.g., general liability, fire, truck damage, and
extended coverage)
Legal

WMAC MMO Exhibit 2
License fees
Lifigafion settlements
Lobbying
Lubricants
Meals and entertainment
Miscellaneous
Non-union labor wages and benefits (e.g., salaries, hourly
wages, overtime, bonuses, commissions, safety expense
and bonuses, other compensation, compensated absences
and vacafion, severance, health and welfare insurance,
workers compensation premiums and claims, pension and
retirement costs, payroll taxes, contract labor, and other
employee costs)
Office supplies
Performance bond expense
Permits
Postage
Printing
Procurement card rebates
Real property rent
Registrafion
Security
Seminars and educafion
Site monitoring and tesfing
Taxes
Taxes (real and personal property)
Third party services
Travel
Ufilifies (e.g., telephone, electricity, gas)
Vehicle licenses and permits
Vehicle transportation costs - license fees, permits,
insurance, bridge tolls
Wori<ers compensafion premiums and claims
Capping ARO expense, Closure-Post Closure ARO
Expense, Ground Water Monitoring, LF Fees & Taxes, LF
Tesfing & Engineering, Landfill road Maintenance, Leachate
Monitoring, LF Capping Amortizafion, LF Close-Post Closure
Amortization, License-Fees-Permits, Methane Collection &
Treatment, Non-GCCS Air Monitoring, Non143 Airspace
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Amortization, Other Monitoring, Royalfies, Site Maintenance
cost, Surface Water Monitoring
Union labor Workers Compensation Premiums & Claims,
Union Contract Labor, Safety Program Expense and Other
Employee
Costs (e.g., uniforms, boot allowance, tool
allowance).
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CWS
DIVERSION PLAN

Table A
Annual Minimum Required Diversion Rates
Part 2

Parti
Calendar
Year

Minimum
Diversion Rate

Calendar
Year

2016

31.50%

2026

2017

33.00%

2027

2018

34.50%

2028

2019

36.00%

2029

2020

47.50%

2030

2021

49.00%

2031

2022

50.00%

2032

2023

51.00%

2033

2024

52.00%

2034

2025

52.00%

2035

City of Oakland

Minimum
Diversion Rate

To Be
Completed
in 2023
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Mixed Materials and Organics Collection Services Contract

EXHIBITS

VVMAC

DIVERSION P U N

Table A
Annual Minimum Required Diversion Rates
Part 2

Part 1
Calendar
Year

Minimum
Diversion Rate

Calendar
Year

2016

37.09%

2026

2019

37.09%
45.69%
53.07%

2020

56.38%

2030

2021

57.67%

2031

2022

60.01%

2032

2023

62.45%

2033

2017
2018

2024
2025

City of Oakland

62.78%
62.57%

Minimum
Diversion Rate

2027
2028
2029

To Be
Completed
in 2023

2034
2035
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Bulky Goods Collection Service Agreement
This Exhibit governs Bulky Goods Collection Service (Bulky Service) for eligible SFD and MFD Service
Addresses, and Service Recipients.
A.
OVERVIEW
1. Per Sections 9.05 and 10.05 of the Contract, and subject to the limitations of Section B of this Exhibit,
CONTRACTOR shall provide Bulky Goods Collection Service to SFD and MFD Service Addresses, and to
Service Recipients In individual Dwelling Units. This service shall target bulky Recyclable and non-recyclable
items that are not typically Collected as part of Mixed Material and Organics Collection Services or Residential
Recycling Collection Services. The goals of Bulky Goods Collection Service are:
a. Convenient and safe collection and processing of household items that cannot be Collected in the
weekly Material and Organics Collection Services or Residential Recycling Collection Services;
b. High waste diversion through Recycling; and
c. Minimization of illegal disposal/dumping.
2. CONTRACTOR shall provide Bulky Goods Collection Service appointments on Work Days during residential
Collection hours per Contract Section 6.02.1, with the exceptions that CONTRACTOR shall recover Friday
missed Collections on Saturday, and CONTRACTOR may, at its discretion, schedule Bulky Goods Collection
Service appointments on Saturdays.
3. CONTRACTOR shall ensure adequate customer service and operational capacity to provide service upon
demand for all eligible households, per the criteria in Section C.2.
4. CONTRACTOR shall leave a Non-Collection Notice for unacceptable items (described in Section E. 1.) that it
left uncollected.
5. CONTRACTOR shall notify CITY of all non-collected items per Attachment A of this Exhibit.
6. Beginning July 1, 2016, CITY and CONTRACTOR agree to meet and confer annually to evaluate the
effectiveness of the Bulky Goods Collection Service program, and consider adjustments to the service.
B.
ELIGIBILITY
All SFD and MFD Service Addresses shall be eligible for Bulky Goods Collection Services as described in this
Exhibit. Additionally, all Service Recipients in SFD and MFD Dwelling Units shall be eligible for certain Bulky
Goods Collection Services as described in this Exhibit.
1. Each SFD Dwelling Unit shall be eligible for an Annual Pickup consisting of one (1) Full Service Collection
Event, as defined in Section D of this Exhibit, per Contract Year, at no additional charge to the Service
Recipient, Customer or CITY. In addition to the Annual Pickup, each SFD Service Address shall be eligible for
additional Full Service Collection Events (Pay-As-You-Go Pickups) at the Bulky Goods Pay-As-You-Go Pickup
Maximum Services Rates as set forth in Exhibit 1 to the Contract.
2. Each MFD Dwelling Unit shall be eligible for an Annual Pickup consisting of one half of one (1/2) Full Service
Collection Event per Contract Year as described in Section D of this Exhibit at no additional charge to Service
Recipient, Customer or CITY. In addition to the Annual Pickup, each MFD Dwelling Unit shall be eligible for
additional Full Service Collection Events (Pay-As-You-Go Pickups) at the Bulky Goods Pay-As-You-Go Pickup
Maximum Services Rates as set forth in Exhibit 1 to the Contract.
3. CONTRACTOR shall only be required to accept appointments for Annual Pickups from SFD and MFD
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Customers, and Service Recipients in 1-unit SFD buildings.
4. CONTRACTOR shall only be required to accept appointments for Pay-As-You-Go Pickups that are billed to
the account associated with the Service Address from SFD and MFD Customers.
5. CONTRACTOR shall be required to accept appointments for Pay-As-You-Go Pickups from Service Recipients
In any SFD or MFD Dwelling Unit when such services are billed to the personal credit card of the SFD or MFD
Service Recipient requesting the service.
C.

CUSTOMER SERVICE

1. CONTRACTOR'S customer service representatives (CSR) shall review the following points with the Customer
or Service Recipient when scheduling a Bulky Goods Collection Service appointment:
a. Confirmation of whether the appointment is for an Annual Pickup or Pay-As-You-Go Pickup;
b. Items the Customer or Service Recipient intends to set out;
c. List of acceptable/unacceptable items setout standards per Sections D and E of this Exhibit;
d. Confirmation of Customer or Sen/ice Recipient's current telephone number; and
e. Explicit information regarding the caller's financial liability for overage charges and CITY fines.
2. Collection shall be scheduled for and provided on a date within two (2) weeks of the appointment call, unless
the caller requests a later date. CONTRACTOR shall notify CITY if CONTRACTOR cannot schedule
appointments within two (2) weeks for any reason.
3. CONTRACTOR shall send an Appointment Confirmation Notice accompanied by (or included within) a Bulky
Goods Collection Service brochure no later than the next Wori< Day after the appointment is scheduled.
4. CONTRACTOR shall Collect on the scheduled appointment day all improperly prepared but otherwise
acceptable Recyclable items, and may charge for Overage for such items per Section F.
5. CONTRACTOR shall propose measures to ensure that large Bulky Goods Collection Service Collection
events shall be managed to ensure Customer satisfaction and to minimize blight. Examples of such measures
include but are not limited to: on-site meetings with Customers; site visits to determine setout location and
assess potential access issues; and allocating appropriate resources to ensure complete and on-time
Collection.

D.

ACCEPTED ITEMS

1. One (1) "Full Service Collection Event" shall include Collection of:
a. Up to three (3) cubic yards (equal to approximately twenty [20] 32-gallon bags) of non-recyclable
Bulky Goods, which include but are not limited to furniture, materials generated from minor home
repairs (subject to Section E.) and other household items;
b. Two (2) large appliances;
c. Four(4) electronic devices as described in the Califomia Code of Regulations Title 22, §66260.201
that require handling as "Covered electronic devices" (CED) (video display devices including but not
limited to televisions and computer monitors);
d. Four (4) tires, including tires on rims;
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e. Four(4) mattresses or box springs;
f. Four (4) carpets;
g- Computers;
h. Consumer electronic products;
i.

Scrap metal;

j.

Corrugated cardboard;

k. Unpainted/untreated wood; and
I. Plant Debris.
2. One half (1/2) of a "Full Service Collection Event" shall include collection of:
a. Up to one-and-a-half (1.5) cubic yards of non-recyclable bulky items, which include but are not limited
to fumiture, home remodeling debris (subject to Section E.) and other household items;
b. One (1) large appliance;
c. Two (2) electronic devices as described in the California Code of Regulations Title 22, §66260.201
that require handling as "Covered electronic devices" (CED) (video display devices including but not
limited to televisions and computer monitors);
d. Two (2) tires including tires on rims;
e. Two (2) mattresses or box springs;
f.

Two (2) carpets:

g. Computers;
h. Consumer electronic products;
i.

Scrap metal;

j.

Corrugated cardboard;

k. Unpainted wood; and
I.

-

,

.'

^

'

•

Plant Debris.

3. Recyclable items shall be prepared as described in Attachment B to this Exhibit.
4. Setouts shall be placed within three (3) feet of the curb or paved surface of the public roadway, closest
accessible roadway, or other such location agreed to by CONTRACTOR and Customer or Service Recipient
that provides safe and efficient accessibility to CONTRACTOR'S Collection crew and vehicle.
E.

NON-ACCEPTED ITEMS

1. The following items set out for Collection shall not be Collected by CONTRACTOR:
a. Rocks, dirt, and concrete.
b. Household Hazardous Waste,
c. Any single item (excluding appliances and furniture) that weighs more than seventy five (75) pounds.
d. Items that might otherwise be acceptable, but due to the condition of the items or the manner in which
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they have been positioned for Collection, these items pose a risk to the safety of CONTRACTOR'S
staff, or a risk of property damage, and CONTRACTOR'S staff is unable to mitigate these risks by
using alternative Collection methods or safe handling procedures.
2. CONTRACTOR shall:
a. Leave a Non-Collection Notice for all non-collected items, advising the Customer or Sen/ice Recipient
of the reason item(s) were not Collected, and listing the contact information for the Alameda County
Household Hazardous Waste Facility.
b. Make digital photographs of the uncollected setout available to CITY that clearly Identifies the Service
Address.
c. Notify CITY and Customer or Service recipient per Section J.
d. Follow up with Customers or Service Recipients whose setouts or partial setouts are not collected per
E.1.d.:

F.

i.

Contact the Customer or Service Recipient on the appointment day and explain the specific
conditions, as detennined by CONTRACTOR field staff who assessed the safety risk, that
need to be corrected in order to make the items acceptable (examples: "nails on wood must
be flattened", or, "items in unstable stack must be placed on the ground", etc.)

Ii.

Schedule one (1) final recovery pick up of item(s) with Customer or Service Recipient If they
agree to correct the unsafe conditions.

iii.

If Customer or Service Recipient does not agree to correct the unsafe conditions, inform them
that CONTRACTOR will notify CITY, and that they may be subject to CITY fines if they fail to
either bring the Items back onto their property or dispose of them in a legal manner.

iv.

Update the daily notification to CITY to indicate the disposition of the item(s).

OVERAGE FEES

1. CONTRACTOR may charge Overage fees, per cubic yard of material, for non-Recyclable items and/or
improperly prepared Recyclable items, set out in excess of three (3) cubic yards, per the Exhibits 1A and IB
(Maximum Service Rates for SFD and MFD Services). Such Overage fees may be charged only when
CONTRACTOR completes Collection of the set-out on the scheduled appointment date. In the case of street
closure caused by construction, police activity, or other similar conditions on the scheduled appointment date,
when CONTRACTOR completes Collection on the first Wori< Day following the street closure.
2. For 2-4 unit SFD buildings and all MFD buildings, material set out in excess of the amount scheduled for the
appointment (e.g., 2 units of a 4-unit SFD are scheduled [eligible for 6 cubic yards], and 8 cubic yards are set
out; or 5 units of a 10-unit MFD are scheduled [eligible for 7.5 cubic yards] and 10 cubic yards are set out),
CONTRACTOR shall Collect all items set out. The Overage shall be deducted from the account's remaining
balance of Annual Pickup(s) for that Contract Year. CONTRACTOR may charge Overage fees if the account
does not have a sufficient balance of Annual Pickups to cover the Overage, for that portion of the Overage that
is not covered by the remaining balance. CONTRACTOR shall notify Customer in writing of the deduction
and/or Overage charge per this Section.
3. For all Overage charges billed, or assessed per Section F.2, CONTRACTOR shall promptly provide to the
Customer or Service Recipient, and make available to CITY, the following documentation:
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a. Digital photographs of the set out at the time of Collection, which clearly identify the Service Address.
b. Citation of:
i. Number of total cubic yards set out.
ii. Number of Overage cubic yards.
ill. Number of residential units attributed to the set-out.
iv. Date of scheduled appointment and date of Collection.
4. All Overage charges shall appear on Customers' regular Collection Service bill as a discreet line item
identified as "Bulky Goods Collection Service Overage" or similar language, and cite the date that the Bulky
Goods Collection Service was provided. For Service Recipients who ordered Pay-As-You-Go service,
Overage charges shall be billed as a separate transaction on the Service Recipient's credit card.
G.
1.

PUBLIC EDUCATION AND COMMUNITY OUTREACH
The following outreach materials shall be developed by CONTRACTOR in con|unct}on with CITY and used to
notify eligible Customers and Service Recipients:
a. Bulky Goods Collection Service promotional literature to be send via pre-sorted First Class mail to
Customers and Service Recipients, not less than two (2) times per year;
b. Appointment Confirmation Notice (described in Section C.3); and
c. Non-Collection Notice(s) for items that were not collected due to:

2.

1.

Unacceptable items set out; or

ii.

Improperiy set out Recyclable items that were Collected but could not be recycled, such as
Plant Debris contained in plastic bags, and may be subject to Overage charge.

All Bulky Goods Collection Service public education materials shall be provided in English with phone
numbers for Spanish, Vietnamese, and Chinese language translation services. CITY may change the
languages listed herein to comply with CITY's Equal Access Bulky Service requirements,
REPORTING

1. CONTRACTOR shall include Bulky Goods Collection Service data in its monthly report in a format acceptable
to CITY including:
a. Number of eligible residential Dwelling Units
b. Number of appointments, in aggregate, and broken out by:
i.

SFD Annual Pickups (per month and year-to-date)

ii.

SFD Pay-As-You-Go Pickups (per month and year-to-date)

iii.

MFD Annual Pickups (per month and year-to-date)

Iv.

MFD Pay-As-You-Go Pickups (per month and year-to-date)

V.

Service Recipient Pay-As-You-Go Pickups (per month and year-to-date)
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c. Number of setouts Collected (per month and year-to-date)
d. Number of appointments for which there were no setouts (per month and year-to-date)
e. Number of setouts greater than three (3) cubic yards (per month and year-to-date)
f.

Number of setouts at which items were left uncollected (per month and year-to-date)

g. Quantity in Tons of Bulky Goods Collection Sen/ice material Landfilled (per month and year-to-date)
h. Quantity in Tons of Bulky Goods Collection Service material Diverted from Landfill for Recycling (per
month and year-to-date)
i.

Item counts for large appliances, CED (including but not limited to televisions and computer
monitors), tires, mattresses and carpets (per month and year-to-date).

2. CONTRACTOR shall biannually apply a statistical significance method to quantify in Tons recovered from
Mixed Material processing (if Mixed Material Processing is employed). The methodology shall be approved
by CITY.
NON COMPLIANT SETOUTS
1. CONTRACTOR shall work closely with CITY staff to ensure that all non-compliant setouts are promptly
identified and proper notification is promptly made. It is the intention of this Exhibit that CONTRACTOR
operations personnel in the field who observe non-compliant setouts and potential illegal dump sites shall
immediately report these to the appropriate contacts at CONTRACTOR and at CITY, so that disposition of the
setout can be determined and appropriate action can be taken without delay. Non-compliant setouts include,
but are not limited to:
a. Setouts that were placed at the curb eariier than one (1) day before scheduled service date.
b. Setouts partially picked up by CONTRACTOR with non-acceptable items left at curb.
c. Any set-out that CONTRACTOR'S staff observe that might be illegal dumping.
J.

NOTIFICATION TO CITY OF OAKLAND AND TO CUSTOMER OR SERVICE RECIPIENT
1. CONTRACTOR shall send a list of each week's scheduled Bulky Goods Collection Service appointments
no later than 2 PM on the Friday prior to the Collection week to designated CITY contacts per Attachment
A of this Exhibit.
2. CONTRACTOR shall have an internal system to confirm whether or not every scheduled setout is actually
Collected on its scheduled Collection day. In the event of a missed or incomplete pick up CONTRACTOR
shall do the following:
a. Notify CITY via email no later than 8:00 AM on the day following the scheduled appointment
unless the appointment is scheduled for a Saturday, in which case the following Work Day;
b. Notify the Customer or Service Recipient no later than 9:00 AM on the day following the scheduled
appointment and confirm that recovery will be made on the day following the scheduled
appointment unless the appointment is scheduled for a Saturday, in which case the following Work
Day;
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Recover set-out on the day following the scheduled appointment, including recovery of Friday
setouts on Saturday, but the following Work Day if the appointment is scheduled for a Saturday.
K.

C O L L E C T I O N AND P R O C E S S I N G

In order to help meet CITY's waste diversion goals, C O N T R A C T O R shall deliver all loads to a M R F for recycling:
1. Mixed Material loads (if any) containing both recyclable and non-recyclable items shall be delivered to a
MRF for processing. A statistically significant method to quantify recovery from Mixed Material loads
delivered to and processed at the M R F shall be employed at a minimum twice per year (per Section
H.2.C.). No loads shall be directly delivered to a Landfill or for transfer to Landfill without t>eing processed
for recovery at a M R F .
2. Large appliances, electronic devices, tires including tires on rims, mattresses, box springs, computers,
consumer electronic products, scrap metal, corrugated cardboard, unpainted wood, carpets and Plant
Debris shall be recycled,
3. CITY reserves the right to direct C O N T R A C T O R to take Bulky Goods Collected pursuant to this Exhibit to
a designated site or sites for the purpose of permitting persons who will reuse or recycle such Bulky
Goods to obtain the Bulky Goods at no cost. C O N T R A C T O R shall have no obligation to Dispose of the
Bulky Goods or Bulky Good Residue remaining at the directed site or sites after reusers and recyclers
have removed reusable or recyclable Bulky Goods. CONTRACTOR shall be entitled to an adjustment to
the service rates to refiect any increased costs arising from CITY's direction.
4. All Diversion from Bulky Goods Collecfion Service shall be credited to CITY.
Attachment A
Notification to CITY and Customer of Non-Collection

Contact information in this attachment subject to change. CONTRACTOR shall use updated contact
information as provided by CITY.

Item#

Deliverable

Section

Notification

Contact

Deadline
List of addresses by day of each
week's sdieduled bulky pick up
appointments.

J.1,

2 PM on the
Friday prior to the
collection week
(Distribution listTBD)

List of addresses where scheduled
setouts, or portions of setouts, were
not picked-up on the scheduled date,

J.2.
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Notify and update CITY of status of
declined pickup of safety risk items
List of addresses where scheduled
setout was not collected in its entirety
due to non-collection of hazardous,
non-acceptable Items.

E.2.

El.b.

8:00 AM on the
day following the
scheduled
appointment

Office of Emergency
Services:
Call 510-238-3938

igrlffin@oaklandnet.com

a) Notify Customer or Service
Recipient of missed pickup of any
acceptable items

b) Confirm recovery on day following
scheduled appointment

Notify Customer
or Service
Recipient of declined pickup of
non-accepted or improperiy set
out items

b) Communicate specific corrective
steps to have improperly set out
items recovered.

E.2.a.

J.2.b.

E2.a

E.2.d.

a) Day
of
appointment

b) 9 AM on day
following
appointment
a) Day
of
appointment

b) Day
of
appointment

a) Leave Non-collection Notice

b) Phone Customer
or Ser /IC€
Recipient at phone number pel
C.l.f
a) Leave Non-collection Notice

b) Phone Customer
or Seit/ice
Recipient at phone number pel
C.l.f

Attachment B
Preparation of Acceptable Recyclable Items

C O N T R A C T O R ' S Bulky Goods outreach shall instruct Customers to prepare setouts according to the
following.
1. Items may be set out no eariier than one (1) day prior to scheduled appointment and no later than 6 a.m. of
the scheduled pickup day.
2.

Items must be grouped by material:
Exhibit 14
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a. Separate bulky items
b. Place large metal appliances, tires including fires onrims,mattresses, and electronic items in distinct
groups for efficient collection and recycling
c. All metal and or plastic containers in which materials are set out shall be emptied and returned to the
curb by CONTRACTOR unless Customer communicates otherwise.
d. Citations may be issued and fees assessed to property owner if Bulky Service mles are not followed.
e. Items may not be stacked in an unsafe/unstable manner whereby removing an item would cause
items to fall against person and/or property.
3. Lumber, carpet and similar items must be securely tied in bundles which may not exceed four (4) feet long or
seventy-five (75) pounds.
4. Large metal appliances:
a. Remove doors from refrigerators for safety
b. Tape shut doors and drawers of stoves, dishwashers, etc.
5. Scrap metal;
a. Place small items in boxes
b. Tie larger items in bundles no more than 4 feet long

f

6. Plant Debris:
a. Place loose Plant Debris in paper bags, typically available at local hardware stores
Place in own container - up to 32-gallon
Unpainted/untreated wood can be recycled with Plant Debris
Securely tie bundles of branches and unpainted/untreated wood. Bundles may not exceed four
(4) feet long or seventy five (75) pounds. Individual pieces may not exceed six (6) inches in
diameter
e. Plant Debris set out in plastic bags cannot be recycled, and shall be counted toward:
i. The 3 cubic yards of disposal, or
ii. Overage charges if applicable
Electronic items:
Consumer electronic products, including Universal Waste Electronic Devices (UWED) and Covered
Electronic Devices (CED) as described in the California Code of Regulations Title 22.
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Exhibit 18

EXHIBIT 18
GUARANTY A G R E E M E N T

^

City of Oakland
This Guaranty, made as of the date written below by CONTRACTOR, to and for the benefit of the
City of Oakland (CITY)
WHEREAS, CONTRACTOR, and the CITY, entered into a CONTRACT BETWEEN THE CITY AND
CONTRACTOR FOR provision of Collection Services, dated as of
, (the "Contract"),
which Contract is incorporated in this Guaranty by reference and by this Guaranty made part of this
Agreement; and
WHEREAS, the CITY is willing to enter into the Contract only upon the condition that Guarantor
execute this Guaranty; and
WHEREAS, in the event the CONTRACTOR fails to timely and fully perform its obligations,
including the payment of moneys, pursuant to the Contract and as it may hereafter be amended or
modified by CONTRACTOR and the CITY, the Guarantor is willing to guaranty CONTRACTOR'S
timely and full performance thereof.
NOW, THEREFORE, as an inducement to the CITY to enter into the Contract as described above,
the Guarantor agrees as follows:
Capitalized temns used in the Contract and not otherwise defined in this Agreement, will have the
meaning assigned to them in the Contract.
1. Guaranty of CONTRACTOR'S Performance Under Contract Guarantor by this Guaranty
directly, unconditionally, irrevocably, and absolutely guaranties the timely and full
performance of CONTRACTOR'S obligations under the Contract in accordance with the
terms and conditions contained therein or to cause the timely and full performance. Within
thirty (30) days' written request therefore by the CITY, Guarantor will honor the Guaranty.
Notwithstanding the unconditional nature of the Guarantor's payment obligations set forth in
this Agreement, the Guarantor may assert the defenses provided in the paragraph entitled
Defenses under Section 8 of this Guaranty, against claims made under this Guaranty.
2. Governing law; consent to jurisdiction; service of process. This Guaranty is governed
by the laws of the State of California. The Guarantor by this Guaranty agrees to the service
of process in the State for any claim or controversy arising out of the Guaranty or relating to
any breach. The Guarantor by this Guaranty agrees that the courts of the State and to the
extent permitted by law, the United States District Court for the Northern District of
California, will have the exclusive jurisdiction of all suits, actions, and other proceedings
involving itself and to which the CITY may be party for the adjudication of any claim or
controversy arising out of this Guaranty or relating to any breach of this Guaranty, waives
any objections that it might othenwise have to the venue of any Court for the trail of any suit,
action, or proceeding, any consents to the service of process in any suit, action, or
proceeding by prepaid registered mail return receipt required.
3. Enforceability; no assignment. This Guaranty is binding upon and enforceable against
Guarantor, its successors, assigns, and lawful representatives. It is for the benefit of the
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CITY, its successors and assigns. The Guarantor may not assign or delegate the
performance of the Guaranty without the prior written consent of tiie CITY in its sole
discretion. Any assignment made without the prior written consent of the CITY is voidable by
the CITY in its sole discretion. Together with its request for CITY consent, Guarantor will
pay CITY $10,000 for its reasonable expenses for private attorney's fees and investigation
costs ("assignment expenses") necessary to investigate the suitability of any proposed
assignee, and to review and finalize any documentation required as a condition for
approving any assignment. CITY will reimburse Guarantor the excess, if any, over those
assignment expenses it Incurs. Contrariwise, Guarantor will pay CITY the excess
assignment expenses, if any, over $10,000 CITY incurs within thirty (30) days' of CITY'S
request therefiDre. Guarantor will further pay the CITY the CITY'S reimbursement costs ior
fees of attorneys who are not CITY employees and investigation costs necessary to enjoin
the assignment or to otherwise enforce this provision within thirty (30) days of the CITY'S
request therefore ("injunction costs"). Guarantor's obligation to pay CITY assignment
expenses and injunction costs will not exceed $35,000 in the aggregate, excluding any
costs that the CITY may recover under applicable law, including court costs paid to a
prevailing party.
For purposes of the Guaranty "assign" and "assignment" means:
a) selling, exchanging or otherwise transferring effective control of management of the
Guarantor (through sale, exchange or other transfer of outstanding stock or othenwise);
b) issuing new stock or selling, exchanging or otherwise transferring 20% or more of the
then outstanding common stock of the Guarantor;
c) any dissolution, reorganization, consolidation, merger, re-capitalization, stock issuance
or re-issuance, voting trust, pooling agreement, escrow arrangement, liquidation or other
transaction which results in a change of ownership or control of Guarantor;
d) any assignment by operation of law, Including insolvency or bankruptcy, making
assignment for the benefit of creditors, writ of attachment of an execution, being levied
against Guarantor, appointment of a receiver taking possession of any of Guarantor's
tangible or intangible property; and,
e) any combination of the foregoing (whether or not in related or contemporaneous
transactions) which has the effect of any transfer or change of Ownership or control of
Guarantor.
For purposes of detennining "Ownership", the constructive ownership provisions of Section
318(a) of the Internal Revenue Code of 1986, as in effect on the date here, will apply,
provided that (1)10 percent is substituted for 50 percent in Section 318(a)(2)(C) and in
section 218(a)(3)(C) thereof; and (2) Section 218(a)(5)(C) is disregarded. For proposes of
determining ownership under this paragraph and constructive or indirect ownership under
Section 318(a), ownership interest of less than 20 percent is disregarded and percentage
interests is determined on the basis of the percentage of voting interest or value which the
ownership interest represents, whichever is greater.
4. Guarantor absolute and unconditional. The undertakings of Guarantor set forth in this
Guaranty are absolute and unconditional, and the CITY is entitled to enforce any or all of
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those undertakings against Guarantor without beingfirstrequired to enforce any remedies
or to seek to compel the CONTRACTOR to perform its obligations under the Contract or to
seek, or obtain recourse against any other party or parties, including but not limited to the
CONTRACTOR or any assignee of the CONTRACTOR, who are, or may be, liable therefore
in whole or in part, irrespective of any cause or state of facts whatever. Without limiting the
generality of the foregoing, the Guarantor expressly agrees that its state of facts or the
happening from time to time of an event, other than the payment of the terms of the
Contract, including, without limitation, any of the following, each of which is by this Guaranty
expressly waived as a defense to its liability under this Guaranty, except to the extent those
defenses would be available to the CONTRACTOR and release, discharge or otherwise
offset CONTRACTOR'S obligations under the Agreement:
a) the invalidity, irregularity, illegality or unenforceability, of or any defect in or objections to
the Contract;
b) any modification or amendment or compromise of or waiver of compliance with or
consent to variation from any of the provisions of the Contract by the CONTRACTOR;
c) any release of any collateral or lien thereof, including, without limitation, any
performance bond, or performance security;
d) any defense based upon the election of any remedies against the Guarantor of the
CONTRACTOR, or both, including without limitation, any consequential loss by the
Guarantor of its right to recover any deficiency, by the way of subrogation or othenfl/ise,
from the CONTRACTOR or any other Person or entity;
e) the recovery of any judgment against the CONTRACTOR to enforce any of that
collateral, performance bond or performance security;
f)

the CITY or its assigns taking or omitting to take any of the actions which it or any of that
assign is required to take under the Contract; any failure, omission or delay on the part
of the CITY or its assignees to enforce, assert or exercise anyright,power or remedy
confen*ed on it or its assigns by the Contract, except to the extent that failure, omission
or delay gives rise to an applicable statute of limitations defense by the CONTRACTOR
with respect to a specific obligation;

g) the default or failure of the Guarantor to fully perform any of its obligations set forth in
the Guaranty;
h) the bankruptcy, Insolvency, or similar proceeding involving or pertaining to the
CONTRACTOR or the CITY, or any order or decree of a court, trustee or receiver in any
proceeding;
i)

in addition to those circumstances described in item (h), any other circumstance which
might othenA/ise constitute a legal or equitable discharge of a guarantor or limit the
recourse of the CITY to the Guarantor;

j)

the existence or absence of any action to enforce the Contract;
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k) subject to the provisions of the Contract relating to uncontrollable circumstances, any
present or future law or order of any government or any agency thereof, purporting to
reduce, amend or otherwise affect the Contract or to vary any terms of payment or
performance under the Contract;
Providing that, notwithstanding the forgoing, Guarantor will not be required to pay any
monetary obligation of CONTRACTOR to CITY from which CONTRACTOR would be
discharged, released or otherwise excused under the provisions of the Contract,
5. Waivers. Guarantor by the Guaranty waives:
a) notice of acceptance of the Guaranty and of the creation, renewal, extension and
accrual of the limited financial obligations Guarantied under this Guaranty;
b) notice that any Person has relied on this Guaranty;
c) diligence, demand of payment and notice of default or nonpayment under this Guaranty
or the Contract, and any and all other notices required under the Contract;
d) filing of claims with a court in the event of reorganization, insolvency, or bankruptcy of
the CONTRACTOR;
e) any right to require a proceedingfirstagainst the CONTRACTOR or with respect to any
collateral or lien, including, without limitation, any performance bond, or any other
requirement that the CITY exercise any remedy or take any other action against the
CONTRACTOR or any other Person, or in respect of any collateral or lien, before
proceeding under this Guaranty;
f)

(i) any demand for performance or observance of, or (ii) any enforcement of any
provision of, or (lii) any pursuit or exhaustion of remedies with respect to, any security
(including, with limitation, any performance bond) for the obligations of the
CONTRACTOR under the Contract; any pursuit of exhaustion of remedies against the
CONTRACTOR or any other obligor or guarantor of the obligations; and any
requirement of promptness or diligence on the part of any Person in connection
therewith;

g) to the extent that it lawfully may do so, any and all demands or notices of every kind and
description with respect to the foregoing or which may be required to be given by any
statute or rule of law, and any defense of any kind which it may now or hereafter have
with respect to this Guaranty or the obligations of the CONTRACTOR under the
Contract, except any Notice to the CONTRACTOR required pursuant to the Contract or
applicable law which Notice preconditions the CONTRACTOR'S obligation or the
defenses listed in Section 8 below.
To the extent that it may lawfully do so, the Guarantor by this Guaranty further agrees to
waive, and does by this Guaranty absolutely and irrevocably waive and relinquish, the
benefit and advantage of, and does by this Guaranty covenant not to assert, any
appraisement, valuation, stay extension, redemption or similar laws, now or any time
hereafter in force, which might delay, prevent or otherwise impede the due performance or
proper enforcement of the Guaranty, the Contract, or the obligations of the CONTRACTOR
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under the Contract and by this Guaranty expressly agrees that the right of the CITY under
this Guaranty may be enforced notwithstanding any partial performance by the
CONTRACTOR or the Guarantor, or the foreclosure upon any security (including, with
limitation, any performance bond, or performance security) given by the CONTRACTOR for
its performance of any of its obligations under the Contract.
6. Agreements between CITY and CONTRACTOR; Waivers by CITY. The Guarantor
agrees that, without the necessity for any additional endorsement or Guaranty by or any
reservation of rights against Guarantor and without any further assent by Guarantor, by
mutual agreement between the CITY and CONTRACTOR, the CITY and CONTRACTOR
may, from time to time:
a) renew, modify or compromise the liability of the CONTRACTOR for or upon any of the
obligations by the Guaranty Guarantied; or
b) consent to any amendment or change of an terms of the Contract; or
c) accept, release, or surrender any security (including, without limitation, any performance
bond), or
d) grant any extensions or renewals of the obligations of the CONTRACTOR under the
Contract, and any other indulgence with respect thereto, and to affect any release,
compromise or settlement with respect thereto, all without releasing or discharging the
liability of Guarantor under this Guaranty.
The Guarantor further agrees that the CITY or any of its assigns will have and may exercise
full power in its uncontrolled discretion, without in any way affecting the liability of the
Guarantor under this Guaranty, to waive compliance with and any default of the
CONTRACTOR under, tiie Contract.
7. Continuing Guaranty. This Guaranty is a continuing Guaranty and will continue to be
effective or be reinstated, as applicable, if at anytime any payment of any of the obligations
under this Guaranty is rescinded or is othenvise required to be retumed upon
reorganization, insolvency or bankruptcy of the CONTRACTOR or Guarantor or otherwise,
all as though payment had not been made.
8. Defenses. Notwithstanding any provision in the Guaranty to the contrary, the Guarantor
may exercise or assert any and all legal or equitable rights, defenses, counter claims or
affirmative defenses under the Contract or applicable law which the CONTRACTOR could
assert against any party seeking to enforce the Contract against the CONTRACTOR, and
nothing in the Guaranty will constitute a waiver thereof by the Guarantor.
9. Payment of costs of enforcing Guaranty. Guarantor agrees to pay all costs, expenses
and fees, including all reasonable attorney's fees, which may be incurred by the CITY in
enforcing the Guaranty following the default on the part of the Guarantor under this
Guaranty whether the same is enforced by suit or otherwise.
10. Enforcement. The terms of this Guaranty may be enforced as to any one or more breaches
either separately or cumulatively.
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11. Remedies cumulative. No remedy in this Guaranty conferred upon or reserved to the CITY
under this Guaranty is intended to be exclusive or any other available remedy or remedies,
but each and every remedy is cumulative and is in addition to every other remedy given
under the Guaranty and the Contract or in this Guaranty after existing at law or in equity or
bystatute.
12. Severability. The invalidity or unenforceability of any one or more phrases, sentences or
clauses in the Guaranty contained will not affect the validity or enforceability of the
remaining portions of this Guaranty, or any part thereof.
13. Amendments. No amendment, change, modification or termination of this Guaranty is
made except upon the written consent of Guarantor and the CITY.
14. Term. The obligations of the Guarantor under this Guaranty will remain in full force and
effect until (i) all monetary obligations of the CONTRACTOR under the Contract will have
been fully performed or provided for in accordance with the Contract, or (ii) the discharge,
release or other excuse of those obligations in accordance with the terms of the Contract.
15. No set-off, etc.
By Guarantor. The obligation of Guarantor under this Guaranty will not be affected by any
set-off, counterclaim, recoupment, defense or other right that Guarantor may have against
the CITY on account of any claim of the Guarantor against the CITY; provided that
Guarantor reserves therightto bring independent claims not arising from the Contract again
the CITY so long as any claim will not be used to set-off or deduct from any claims which
the CITY may have against the Guarantor arising from this Guaranty.
By CONTRACTOR, The obligation of Guarantor under this Guaranty is subject to any setoff, counterclaim, recoupment, defense or other right that the CONTRACTOR may assert
pursuant to the Contract, if any, but the obligation of Guarantor under this Guaranty will not
be subject to any set-off counterclaim, recoupment, defense or other right that the
CONTRACTOR may assert independenfiy of and outside the Contract.
16. Warranties and representations. The Guarantor warrants and represents that as of date
of execution of this Guaranty:
a) The Guarantor has the power, authority and legal right to enter into this Guaranty and to
perform its obligations and undertakings under this Guaranty, and the execution,
delivery and perfonnance of this Guaranty by the Guarantor (I) have been duly
authorized by all necessary corporate and shareholder action on the part of the
Guarantor, (ii) have the requisite approval of all federal. State and local governing
bodies having jurisdiction or authority with respect thereto, (iii) do not violate any
judgment, order, law or regulation applicable to the Guarantor, (iv) do not conflict with or
constitute a default under any agreement or instrument to which the Guarantor is a party
or by which the Guarantor or its assets may be bound or affected; and (v) do not violate
any provision of the Guarantor's articles or certificate of incorporation or by-laws.
b) This Guaranty has been duly executed and delivered by the Guarantor and constitutes
the legal, valid and binding obligation of the Guarantor, enforceable against tiie
Guarantor in accordance with its terms; and
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c) There are no pending or, to the knowledge of the Guarantor, threatened actions or
proceedings before any court administrative agency which would have a material
adverse effect on financial condition of the Guarantor, or the ability of the Guarantor to
perform its obligafions or undertakings under this Guaranty.
17. No merger; no conveyance of assets. Guarantor agrees that during the term of this
Guaranty in accordance with Section 14 Guarantor will not consolidate with or merge into
any other corporation where the shareholders of the Guarantor yield control of the
Guarantor, or a majority interest in the Guarantor, to the newly formed corporation, or
convey, transfer or lease all or substantially all of its properties and assets to any person,
firm, joint venture, corporation, and other entity, unless the CITY consents thereto in
accordance with Section 3 above.
18. Counterparts. This Guaranty may be executed in any number of counterparts, some of
which may not bear the signatures of all parties to the Guaranty. Each counterpart, when so
executed and delivered, is deemed to be an original and all counterparts, taken together,
will constitute one and the same instrument; pnowofed, tiowever, that in pleading or proving
this Guaranty, it will not be necessary to produce more than one coy (or sets of copies)
bearing the signature of the Guarantor.
19. Notices. All notices, instructions and other communications required or permitted to be
given to or made upon any party to this Guaranty shall be given in writing, deposited in the
U.S. mail, registered or certified, first class postage prepaid, addressed as follows:
City Administrator
Office of the City Administrator
City of Oakland
1 Frank Ogawa Plaza, 3'^^ Floor
Oakland, CA 94612
Telephone: (510) 238-3301
E-mail: cityadministrator@oaklandnet.com
With copies to:
Director of Public Wori<s
Public Works Agency
City of Oakland
250 Frank Ogawa Plaza, Suite 4314
Oakland, CA 94612
Teiephone(510) 238^470
E-mail: vtroyan@oaklandnet.com
City Attomey
Office of the City Attorney
City of Oakland
1 Frank Ogawa Plaza, 6*'' Floor
Oakland, CA 94612
Telephone: (510)238-3601
E-mail: info@oaklandcityattorney.org
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Director of Finance and Management
Finance and Management Agency
City of Oakland
150 Frank Ogawa Plaza, Suite 5215
Oakland, CA 94612
Telephone: (510) 238-2220
E-mail: sjohnson@oaklandnet.com

As to the GUARANTOR:

rritie]
[Company!
[Street Address]
[City, State, Zip]
Telephone: xxx-xxx-xxx
E-mail: xxx@xxx.xxx
With a copy to:
[Titie]
[Company]
[Street Address]
[City, State, Zip]
Telephone: xxx-xxx-xxx
E-mail: xxx{5)xxx.xxx
20. Separate Suits. Each and every payment default by CONTRACTOR under the Contract will
give rise to a separate cause of action under this Guaranty, and separate suits may be
brought under this Guaranty by the CITY or its assigns as each cause of action arises.
21. Headings. The Section headings appearing in this Guaranty are for convenience only and
will not govern, limit, modify or in any manner affect the scope, meaning or intent of the
provisions of this Guaranty.
22. Entire Agreement. This Guaranty constitutes the entire Guaranty between the parties to
this Guaranty with respect to the transactions contemplated by this Guaranty. Nothing in this
Guaranty is intended to confer on any Person other than the Guarantor, the CITY and their
permitted successors and assigns under this Guaranty any rights or remedies under or by
reason of this Guaranty.
23. Personal Liability. It is understood and agreed to by the CITY that nothing contained in the
Guaranty will create any obligation or right to look to any director, officer, employee or
stockholder of the Guarantor (or any affiliate thereof) for the satisfaction of any obligations
under this Guaranty, and no judgment, order or execution with respect to or in connection
with this Guaranty is taken against any director, officer, employee or stockholder.
24. Events of Default Each of the following will constitute an event of default under this
Guaranty;
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a) Failure to fulfill payment of guaranty. Guarantor fails to fulfill full and timely payment
of any guaranty under this Guaranty, including Section 1, and the failure continues for
five (5) days after Notice (which is deemed given upon receipt of registered or certified
mailing by U.S. Postal Service or of invoiced commercial service) (hereinafter defined as
"Notice") has been given to the Guarantor by the CITY, fails to perform any of Its
obligations under this Guaranty or engages In any acts prohibited under this Guaranty
other than failures itemized below, and fails to cure that failure or conduct within thirty
(30) days;
b) Breach of Guaranty. The Guarantor falls to observe and perform any covenant,
condition or agreement of this Guaranty, other than any failures listed explicitly in this
section, and that failure continues for more than thirty (30) days after Notice has been
given the Guarantor by the CITY;
c) Failure to give Notice of proposed assignment, etc. The Guarantor fails to give CITY
Notice in accordance with Section 19 within ten (10) days of the first to occur of
(i)

CONTRACTOR or any Affiliate issuing a press release as to any proposed
assignment, (within the meaning of Section 3), or consolidation, merger,
conveyance, transfer or lease described in paragraph (e) of this Section (24) or

(ii)

Thefilingwith the Securities and Exchange Commission of a Form 8-K or other
filing with respect to a memorandum of intent or an agreement and plan
therefore

(paragraph (i) and (11) together defined as, "Change Notice");
d) Consolidation, merger; conveyance of assets. The Guarantor consolidates, merges
or conveys, transfers or leases assets in violation of Section 17 despite CITY Council
action following Change Notice in preceding paragraph c) withholding or denying CITY
consent, and on or before 15 days thereafter does not provide CITY with a substitute
Guarantor satisfaction to CITY in CITY'S sole discretion;
e) Bankruptcy, Insolvency, Liquidation. Guarantor files a voluntary claim for debt relief
under any applicable bankruptcy, on solvency, debtor relief, or other similar law now or
hereafter in effect or will consent to the appointment of or taking of possession by a
receiver, liquidator, assignee, trustee, custodian, administrator (or similar official) of
Guarantor for any substantial part of Guarantor's operating assets or any substantial
part of Guarantor's property, or will make any general assignment for the benefit of
Guarantor's creditors, or will fail generally to pay Guarantor's debts as they become due
or will take any action in furtherance of any of the foregoing.
A court having jurisdiction enters a decree or order for relief in respect of the
Agreement, in any involuntary case brought under any bankruptcy, insolvency, debtor
relief, or similar law now or hereafter in effect, or Guarantor consents to or fails to
oppose any proceeding, or any court enters a decree or order appointing a receiver,
liquidator, assignee, custodian, trustee, sequestrator (or similar official) of the Guarantor
or for any substantial part of the Guarantor's operating equipment or assets, or orders
the winding up or liquidation of the affairs of the Guarantor.
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f)

Breach of Representations or Warranties. Any representation or wan^anty of
Guarantor is untrue as of the date thereof, Guarantor knowingly makes, causes to be
made or condones the making of any false entry in its books, and accounts, records and
reports under this Guaranty.
Upon any Event of Default the CITY may to proceed first and direcfiy against the
Guarantor under Guaranty without proceeding against or exhausting any other
remedies, which it may have. The Guarantor acknowledges that any CONTRACTOR
default comprises a default under the Agreement.
IN WITNESS WHEREOF Guarantor has executed this instrument the day and year first
above written.
By:

Date:

Attest:

Date:

Proper notarial acknowledgement of execution by Guarantor must be attached.
(1) Chairman, president or vice-president, and (2) secretary, assistant secretary, CFO or
assistant treasurer, must sign for corporations. OthenA/ise, the corporation must attach a
resolution certified by the secretary or assistant secretary under corporate seal
empowering the officer(s) signing to bind the corporation.
IN WITNESS WHEREOF, the CITY and Guarantor have executed this Guaranty as of the day and
year first written above.

CITY OF OAKLAND

[Contractor Company]

By:

By:

[Name, Titie]

[Name, Title]

Approved as to Form:

[Name, Title]
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