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RECOMMENDATION 

Conduct a public hearing and upon conclusion adopt: 

A Resolution Denying Appeal #A13115 and Upholding the Decision of the City Planning 
Commission to Approve Regular Design Review To Attach A Telecommunications Facility 
To A Utility Pole Located in the Public Right-of-Way Fronting The Lot Line Between 5816 
and 5826 Mendoza Drive . * 

EXECUTIVE SUMMARY 

On April 3, 2013, the Planning Commission approved an application submitted by Mr. Matthew 
Yergovich on behalf of AT&T ("AT&T") for a Regular Design Review with additional 
telecommunications findings to attach an extension and two antennas to an existing wooden 
utility pole, and to mount equipment to the side of the utility pole. On April 15, 2013, the 
appellant Mr. Gerald C. Sterns of Stems & Walker filed a timely Appeal of the Planning 
Commission's decision (#A13115) on behalf of a neighborhood group, including 5809, 5816, • 
5817, 5825, and 5826 Mendoza Drive, 5990 Colton Drive, and 2 Cabrillo Place (collectively. 
Appellants). Staff recommends the City Council deny the Appeal and uphold the Planning 
Commission's decision to approve the application. 

OUTCOME 

Denial of the Appeal would uphold the Planning Commission's approval of the Project. 
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BACKGROUND 

Local Government Zoning Authority 

In 2009, a State Supreme Court decision provided Oakland with design review discretion over 
telecommunications projects when located in the public right-of-way. Prior to this decision, 
these types of projects were not subject to Zoning permits. Telecommunications projects located 
in the public right-of-way are also distinct from those located on private property, which have 
always been subject to design review as well as a conditional use permit and possible variances 
in certain situations. 

In addition, the Telecommunications Act of 1996 prohibits any local zoning regulations 
purporting to regulate the placement, construction and modification of personal wireless service 
facilities on the basis, either directly or indirectly, on the environmental effects of radio 
frequency emissions (RF) of such facilities, which otherwise comply with FCC standards in this 
regard. This means that local authorities may not regulate the siting or construction of personal 
wireless facilities based on RF standards that are more stringent than those promulgated by the 
FCC. . . 

Application ' 

On January 28, 2013, a representative for AT&T submitted a Regular Design Review application 
to the Planning & Zoning Department to construct a telecommunications facility on an existing 
utility pole located in the public right-of-way. The proposal was to install an 8'-10" extension 
with two 2'-2" antennas to a 38'-8" wooden Joint Pole Authority (JPA) utility pole owned by 
PG&E and located in the City public right-of-way adjacent to the property line between 5816 
and 5826 Mendoza Drive, and to mount equipment to the side of the pole between 11 '-3" and 
22'-2" in height. 

Application Review and Decision K -

The site is a section of public right-of-way along Mendoza Drive containing a 3 8'-8" wooden 
utility pole. This section of road contains no sidewalk. The surrounding area consists of a 
hillside residential neighborhood with single-family homes. To the rear of the site are single 
family homes on upslope lots. 

The proposal was to attach two 2'-4" tall telecommunications antennas and an 8'-10" tall 
extension on top of a 38'-8" tall wooden utility pole (and equipment at 11 '-3" to approximately 
22'-2" in height) to enhance wireless telecommunications services (i.e., cellular telephone and 
wireless data). The extension on top of the utility pole, which is required for antenna clearance 
above overhead utility lines, would result in a top height of 48'-7". The antennas would 
generally maintain the shape of the pole, and the pole mounted equipment cabinet would be 
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contained in a singular shroud. Both the equipment cabinet and antennas would be painted matte 
(non-reflective) brown to match the color and finish of the wooden pole. 

In consideration of the proposal and site surroundings, including its proposed public right-of-way 
location, staff recommended Plaiming Commission approval of this application for the following 
reasons: the proposal met Regular Design Review findings required for approval and additional 
findings for telecommunications facilities. A Site design alternatives analysis and a satisfactory 
emissions report were submitted. 

For the subject application adjacent to 5816-5826 Mendoza Drive, staff visited the site and 
utilized internet aerial images. Staff did not discern a view issue, given the elevation of homes 
uphill from the pole and the presence of a ridge to the southwest. The City publicly noticed the 
project for seventeen (17) days for the Planning Commission hearing of April 3, 2013. On April 
1, 2013, a resident at 5816 Mendoza Drive emailed staff to oppose the project on the basis of a 
view concern although no evidence of a view obstruction was provided; the letter was distributed 
at the hearing. On the day of the hearing, a concerned neighbor telephoned staff about a view 
issue; in response, staff requested evidence of the view obstruction but no evidence was 
provided. At the hearing on April 3, 2013, no evidence was presented to indicate a view 
obstruction, and the Planning Commission approved (by a vote of 6 to 0) the requested planning 
permit for the Project. On April 4, 2013, the City received a letter dated March 29, 2014 
opposing the project. On April 15, 2013, the Appellants filed an Appeal on behalf of numerous 
adjacent residents (Attachment A). The bases of the appeal were: (1) the public notification 
process was flawed, thereby depriving neighbors of due process and constituting a taking; (2) a 
view obstruction was not properly identified and relevant City policies were not adhered to; and 
(3) emissions/environmental concerns were not adequately addressed. On September 23, 2013, 
the Appellants submitted additional materials (numerous exhibits) to the City that are not 
attached to this Appeal given they were not submitted within the 10-day legal Appeal period. 

ANALYSIS 

The Planning Code indicates that for an appeal of a Planning Commission decision on a Regular 
Design Review: 

The appeal shall state specifically wherein it is claimed there was an error or abuse of discretion 
by the Commission or wherein its decision is not supported by the evidence in the record. (OMC 
Sec. J7.132.070(A)) 

In considering the appeal, the Council shall determine whether the proposal confi)rms to the 
applicable design review criteria, and may approve or disapprove the proposal or require such 
changes therein or impose such reasonable conditions of approval as are in its judgment 
necessary to ensure conformity to said criteria. (OMC Sec. 17.136.090) 
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Below are the primary issues presented by the Appellants in their Appeal and staffs response to 
each issue (shown in italicized text). 

Appellants* Issue #1: 
The public notification process was flawed, thereby depriving neighbors of due process and 
constituting a taking. 

The Appeal states: 

1. "The Commission did not afford potentially affect neighbors and property owners fair, 
adequate or timely notice.. .and its potential impact on them, nor of the Hearing it had 
scheduled..." 

2. "It further failed to afford ample notice or follow required procedures in that allowing the 
installation and operation.. .could.. .amount to a "Taking" of private property.. 

3. "The manner of notice provided by the Commission of the.. .Hearing was neither timely nor 
legal, in that that the notices posted.. .were incorrectly dated and inaccurate..." 

6. "the Commission allowed and sanctioned the whole process of approval and installation of 
these towers to be put on a literal "fast track," to effectively deprive those potentially effected of 
any reasonable opportunity to investigate, locate and marshal evidence relevant to all these issues 
and to respond thereto, thus further denying adequate and reasonsonable [sic] notice and father 
[sic] denying due process." 

7. "... .The rush to judgment has not left appellants enough time to specifically research this 
issue." 

Staff Response : 

The City adhered to all the requirements of the Planning Code regarding noticing, and the 
Appellants have received adequate notice and due process. Staff provided seventeen (17) day 
notice (where the State requires ten (10) days); the notice was mailed to owners of property 
located within three hundred feet of the site based on Alameda County ownership records (see 
Attachment C); notice was posted at the site; and notice was posted on the City's website and at 
City Hall. Although the public notice sign, which was posted on site, contained a typographical 
error indicating an incorrect posting date, the public notice included accurate information 
relating to the time, date, and location of the April 3, 2013 Planning Commission meeting, 
described the proposal, and provided contact information for the case planner in the Bureau of 
Planning (Zoning). 
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The Planning Commission has not created and did not create a "fast track" for 
telecommunications projects. Telecommunications projects such as the one at issue are subject 
to Chapter 17.136, Design Review Procedure, and Chapter 17.128, Telecommunications 
Regulations, of the Planning Code. The City's telecommunications regulations provide a 
uniform and comprehensive set of standards for the development, location, siting and installation 
of wireless facilities. 

It is unclear what the Appellants mean in stating that "allowing the installation and operation of 
the proposed tower could, among other things, amount to a "Taking" of private property within 
the meaning of the federal and state constitutions, without due process nor fair compensation 
therefore. " If the Appellants are claiming that the City's approval of the project constitutes a 
taking, they must demonstrate that the City has taken or damaged their property within the 
meaning of article I, section 19 of the California Constitution and the Fifth Amendment of the 
U.S. Constitution (i.e., that their property has been physically invaded or physically damaged). 
Appellants have not, and cannot, justijy a claim of takings in this case. 

Appellants Issue #2: 
A view obstruction was not properly identified and relevant City policies were not adhered 
to. 

The Appeal states: 

1. "The Commission did not afford potentially affect neighbors and property owners... [of] its 
potential impact on them..." 

4. "No adequate inquiry or study was made.. .into the issue of potential impact of the project of 
the view corridor rights of some of the neighbors in this area, thus potentially violating their 
rights under City of Oakland Ordinance 15.52.040 and/or other laws regarding view corridors." 

7. "The Commission violated its own.. .guidelines as well as the Oakland General Plan.. .in 
reaching conclusions that" the site (of proposed tower) does not directly front a residence, a 
significant view from a home or a scenic vista;" (2) making the unwarranted assumption that 
since "The General Plan is silent on telecommunications activities.. .that somehow that 
.. .translates into a mandate to allow something.. .that probably did not even exist at the 
...writing of the General Plan.. .Thus, the Commission findings further conclude with the 
observation: "The proposal is meant to enhance service to residents from a highly effective 
location with a relatively unobtrusive design." There is no evidence and no basis in the record 
for this conclusion.. .no mention whatsoever of.. .view issues." 
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Staff Response: 

Stafffollowed its standard practice in reviewing AT&T's application. In general, if staff 
perceives that there will be potential view obstructions, the Bureau of Planning (Zoning) will 
indicate to the applicant that the application would not be supported and suggests relocating the 
site. For sites that do not have potential view issues, such as the current project, applications 
are publicly noticed. Once applications are publicly noticed, those eliciting neighbor concern 
are reviewed for the issues presented. For alleged view issues, staff will collect photographs 
taken from on site by residents as well as visiting the site to witness views from private property. 
When further information informs staff that a view issue may likely exist, staff again will not 
support the proposal and will instead suggest application withdrawal and site relocation. An 
example of a project that was denied by the Planning Commission and on Appeal to the City 
Council for view obstruction is 6045 Shirley Drive (June 1, 2011 and November 9, 2011). 

Here, the applicant submitted the application based on ideal engineering locations. Staff 
reviewed AT&T's photo-simulations, viewed the area using internet aerial images, and visited 
each site in the public right-of-way. Staff also visited the site and reviewed internet aerial 
images, and did not discern a view issue, given the elevation of homes uphill from the pole and 
the presence of a ridge to the southwest. As stated above, although staff received one e-mail and 
one telephone call voicing concerns relating to view obstructions, no evidence was provided to 
support these claims. 

Staff visited the site prior to public notice and visited numerous adjacent sites. After the Appeal 
was filed, staff returned to the site and also was allowed by neighbors to enter their homes there 
to observe the views from those homes. Staff did not note potential view impacts from the public 
right-of-way or from private property including inside neighbors' homes because the facility 
would be attached to the top of the utility pole that would be downhill from some of the 
Appellants' homes and would not project into their views above the distant ridgeline; therefore, 
no silhouetting effect and thus no adverse primary view impact is possible. 

Appellants claim that the General Plan is silent on telecommunications activities. The City's 
Land Use and Transportation Element (LUTE) of the General Plan, which was adopted in 1998, 
sets forth development goals, objectives, policies, programs, diagrams, and maps. The Oakland 
Planning Code's Telecommunications Regulations (Chapter 17.128), which was adopted in 
1996, and which has been amended several times since its adoption, is consistent with the LUTE. 
Although as a charter city, Oakland is exempt from the statutory requirement that zoning be 
consistent with the General Plan, the City has elected to have and maintain zoning consistency. 

The Appellant's reliance on OMC Sec. 15.52.040 is misplaced, as that section of the OMC 
relates to obstruction of view corridors from public property. 
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The Commission did not violate the General Plan or the Planning Code in approving the project. 
The Commission's decision was based on the entirety of the record, including the staff report, 
the findings for approval, and the conditions of approval. Staff's report also contained the 
following findings: 

Several mature trees are located between the homes and the utility pole. Based on the 
orientation of the homes, it does not appear that the pole is located directly in a view 
corridor. 

The antennas will generally maintain the shape of the JPA pole and pole mounted 
equipment cabinets, as conditioned, will be contained in a singular sheath painted matte 
brown to match the color andfinish of the wooden pole. 

The site does not directly front: 
• a residence 
• a significant view from a home (for example, view of the Bay) ' 
• a scenic vista ' . 

The proposal features: 
• an existing structure (JPA pole) in an area lacking other non-residential structures 
• a facility not appreciably taller than adjacent structures (that is, trees) 
• no ground mounted equipment cabinets 

Conditions of approval contain the following requirements: 

• pole mounted equipment cabinets to be encased in a single, continuous shroud painted 
matte brown to match the color andfinish of the wooden utility pole 

• the antennas and connecting apparatus and all equipment be painted matte brown to 
match the color andfinish of the wooden pole 

The proposal is meant to enhance service to residents from a highly effective location 
with a relatively unobtrusive design. 

Appellants Issue #3: 
Emissions/environmental concerns were not adequately addressed. 

The Appeal states: 

5. "No adequate inquiry.. .was made or required.. .into the issue of potential environmental and 
health and safety issues.. .particularly with respect to electro-magnetic activity.. .microwave or 
other radiation.. .No environmental impact report or anything even close was.. .even considered." 
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7. There is no evidence and no basis in the record for this conclusion...no mention whatsoever of 
environmental, potential cumulative radiation, micro-wave or similar... issues." 

Staff Response: • , 

The staff report contained the following sections, reflecting the Federal government's 
preemption of certain issues related to telecommunication activities. Specifically, local agencies 
cannot reject telecommunications applications on the basis of emissions concerns if a 
satisfactory report was filed pursuant to the Planning Code, as was the case here: _ ! . 

Section 704 [of the Telecommunications Act of1996] also preempts any local zoning 
regulation purporting to regulate the placement, construction and modification of 
personal wireless service facilities on the basis, either directly or indirectly, on the 
environmental effects of radio frequency emissions (RF) of such facilities, which 
otherwise comply with FCC standards in this regard. See, 47 U.S.C. 332(c)(7)(B)(iv) 
(1996). This means that local authorities may not regulate the siting or construction of 
personal wireless facilities based on RF standards that are more stringent than those 
promulgated by the FCC. 

Project Radio Frequency Emissions Standards -.^^^ v 
Section 17.128.130 of the City of Oakland Telecommunication Regulations require that the 
applicant submit the following verifications including requests for modifications to existing 
facilities: 

a. With the initial application, a RF emissions report, prepared by a licensed professional 
engineer or other expert, indicating that the proposed site will operate within the current 
acceptable thresholds as established by the Federal government or any such agency who may 
be subsequently authorized to establish such standards. 
b. Prior to commencement of construction, a RF emissions report indicating the baseline RF 
emissions condition at the proposed site. 
c. Prior to final building permit sign o f f , an RF emissions report indicating that the site is 
actually operating within the acceptable thresholds as established by the Federal government 
or any such agency who may be subsequently authorized to establish such standards. 

AT&T's representative submitted a satisfactory RF emissions report with its initial application 
concluding that the project "will comply with the FCC Guidelines limiting public exposure to RF 
energy. " The RF emissions report is attached to this report as Attachment B. 
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POLICY ALTERNATIVES 

The City Council has the option of taking one of the following alternative actions instead of the 
action recommended in the Resolution which accompanies this staff report: 

1. Grant the appeal and reverse the decision of the Planning Commission thereby denying 
the Project. This option would require the City Council to continue the item to a future 
hearing so that staff could prepare and the City Council has an opportunity to review the 
proposed findings and resolution to grant the appeal. 

2. Deny the appeal and uphold the decision of the Planning Commission, but impose 
additional and/or revised conditions on the Project and/or modify the Project, solely 
related to the appellate issues. Depending on the revisions, this option may also require 
the City Council to continue the item to a future hearing so that staff could prepare and 
the City Council has an opportunity to review the proposed revisions. 

3. Continue the item to a future meeting for further information or clarification, solely 
related to the appellate issues. 

4. Refer the matter back to the Planning Commission for further consideration on specific 
issues/concerns of the City Council, solely related to the appellate issues. Under this 
option, the appeal would be forwarded back to the City Council for decision. 

PUBLIC OUTREACH/INTEREST 

The appeal was publicly noticed and discussed with the appellants by staff. 

COORDINATION 

This agenda report and legislation have been reviewed by the Office of the City Attorney and by 
the Budget Office.. 

COST SUMMARY/IMPLICATIONS 

This appeal action would have no fiscal impact. 
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SUSTAINABLE OPPORTUNITIES 

Economic. The Project would have no economic impact. 

Environmental: The Project includes a satisfactory emissions report and would not have an 
adverse effect on the environment. 

Social Equity: The Project would not affect social equity. 

CEOA 

As stated in the Planning Commission staff report, the Project is exempt from environmental 
review under the California Environmental Quality Act (CEQA). CEQA Guidelines 
categorically exempts specific types of projects from environmental review. Section 15301 of the 
CEQA Guidelines exempts projects involving "...the operation, repair, maintenance, permitting, 
leasing, licensing, or minor alteration of existing public or private structures, facilities, mechanical 
equipment, or topographical features, involving negligible or no expansion of use... " The proposal 
to attach wireless telecommunications antennas and related equipment to an existing wooden utility 
pole meets this description. The Project is also subject to CEQA Guidelines section 15183 (projects 
consistent with a community plan, general plan or zoning). Therefore, the City Council's action to 
deny the appeal and uphold the Planning Commission's approval of this application, as 
recommended in this report, is exempt from CEQA. 

For questions regarding this report, please contact Aubrey Rose AICP, Planner II, at (510) 238-
2071 or arose@oaklandnet.com 

Respectfully submitted. 

achel Flynn, Dirê ctor 
lanning and Bi/lding Department 

Reviewed by: 

Scott Miller, Zoning Manager 

Prepared by: 
Aubrey Rose AICP, Planner II 
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Attachments: 

A. Appeal #A13115, filed April 75, 2013 
B. April 3, 2013 Planning Commission Staff Report with Attachments (including 

satisfactory emissions report) 
C. Public notice and property notification list 
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PTSlOO-01 UPDATE/QUERY PROJECT INFORMATION 4/15/13 14:27:31 
Next Option: ITU 

App l i c # * A13115 Type: RELATED TO APPLICATION*: DR13020 Trac t 
Date F i l e d : 04/15/13 Complete By: 05/15/13 D i s p o s i t i o n : 

NUMBER STREET NAME SUFFIX* SUITE ASSESSOR PARCELtt 
S i t e addr: 1) 5826 MENDOZA DR 048F-7370-028-00 

2) . I:' • '> 
3) ' ' ' 

Zoning* RH-4 GP Use P r c l Cond: X Cond A p r v l : V i o l : 
P r o j Descr: APPEAL: approval of DR13020 (Telecom on JPA pole) 

P l a n n i n g Commission 4/3/13 

E n v i r n Rev: Exempt? (Y/N): Y Sect: 15268 EX ER A p p l i c # : 
Track: 'L±c& Phoneit A p p l i c a n t 
Owner: DUDLEY MINDA / , , 

Con t r a c t o r : . ^ ;.; :̂  . 
Arch/Engr: • , , -

Agent: GERALD STERNS/STERNS & WALKER / (510)267-0500 X 
A p p l i c a n t Addr: 825 WASHINGTON ST #305 • ̂  ' No Fee: 

C i t y / S t a t e : OAKLAND, CA Z i p : 94607 
Other R e l a t e d A p p l i c # s : CM13016 DR13023 DR13024 DR13027 DR13029 

DR13031 DR13034 DR13035 DR13036 DR13037 
F3=Ext F5=Chg F6=Add F7=Fwd F8=Bck Fll=Fnd F12=Prv F23=Dsc F24=Com 

ATTACHMENT A 
! 



PTS113-CPD UPDATE/QUERY APPLICATION FEE RECORD 4/15/13 14:27:42 
RELATED TO APPLICATION*: DR13020 Next Option: lOfi 

Appl#: A13115 Pmt#.: OnX Disp: Type: F i l e d : 04/15/13 
Address: 5826 MENDOZA DR U n i t : P a r c e l : 048F-7370-028-00 

Descr: APPEAL: approval of DR13020 (Telecom on JPA pole) 
Other R e l a t e d Applic#s: CM13016 DR13023 

DR13031 DR13034 
E n v i r n Rev Determ: EX Date: 04/15/13 Sect#: 

S i t e Area Sq. F t . : 
PUD F l o o r Area Sq. F t . : 

S-11 Nbr of D w e l l i n g U n i t s : 
Des Rev-New Constr? (Y/N): Des Rev Value 

Nbr S u b d i v i s i o n L o t s : I n v s t g : 
Payment Type* FIL APPL FILING PAYMENT (PLNG PERMITS) 

DR13024 DR13027 DR13029 
DR13035 DR13036 DR13037 

15268 ER Appl#: 
PUD-Prelim/Final (P/F) 

Condo Conversion? (Y/N) 
S-11 Map Review? (Y/N) 

> $150,000? (Y/N) 
Nbr Trees Review 

A p p l i c 
N o t i f i c 

917.00 

T o t a l 1,352.91 
NSF 

Dlnq N o t i c e 
Comment: 

Exempt 262.00 Appeal Eng-Svcs 
S p e c i a l N o t i f i c Other 
Tech 61.90 Red Mgt 112.01 I n v s t g 

E f f c t v 04/15/13 I n i t ABR P a i d Rg 
Refunded Amount 

Rcpt 

Fl=Hlp F3=Ext F5=Chg F6=Add F7=Fwd F8=Bck F9=Del F l l = F n d F12=Prv F24=Com 



Community and 
Economic 

Development Agency 

CITY OF OAKLAND 

APPEAL FORM ' 
FOR DECISION TO PLANNING COMMISSION, CITY 

COUNCIL OR HEARING OFFICER 

PROJECT INFORMATION 

Case No. of Appealed Project: DR13020 • . • ; 

Project Address of Appealed ProjectADJACENT TD SR?f; M»r.r?oga D r i v e , Oalcland 

Assigned Case Planner/City Staff: ATJBR"RY POSK •• 

APPELLANT INFORMATION: 

Printed Name: Sterns & Walker ** Phone Number: (Slp) 267.0500 

Mailing Address: 825 Washington St #305 Alternate Contact Number: . ' "̂ j 

City/Zip Code Oakland 94607 RepresentingP^'-^^^°^^°°^ Group, i n c l u d i n g 582'iS,5826, 

Email: s t e r n s ^ t r i a l ^ law.com 5817 ,,5816,580.9 Mendoza & others 
** on behal f of neighborhood group - ' -

An appeal is hereby submitted on: 

• AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING 
COMMISSION OR HEARING OFFICER) 

YOU MUST INDICATE A L L THAT APPLY: J 
^ Approving an application on an Administrative Decision 1. 
• Denying an application for an Administrative Decision 
• Administrative Determination or Interpretation by the Zoning Administrator „ • . 
• Other (please specify) 

? 

Please identify the specific Adminstrative Decision/Determination Upon Which Your Appeal is 
Based Pursuant to the Oakland Municipal and Planning Codes listed below: 

• Administrative Determination or Interpretation (OPC Sec. 17.132.020) 
• Determinationof General Plan Conformity (OPC Sec. 17.01.080) 

yS. Design Review (OPC Sec. 17.136.080) , • -
• Small Project Design Review (OPC Sec. 17.136.130) ; . * 
• Minor Conditional Use Permit (OPC Sec. 17.134.060) ' 
• Minor Variance (OPC Sec. 17.148.060) 
• Tentative Parcel Map (OMC Section 16.304.100) M . 
• Certain Environmental Determinations (OPC Sec. 17.158.220) ' ^ ' 
• Creek Protection Pennit (OMC Sec. 13.16.450) ^ : . ' ' . : ' 
• CreekDetermination (OMC Sec. 13.16.460) ^ ' 
• City Planner's determination regarding a revocation hearing (OPC Sec. 17.152.080) 
• Hearing Officer's revocation/mipose or amend conditions , , ' 

(OPC Sees. 17.152.150 &/or 17.156.160) 
Other (please specifykxisting f a c i l i t i e s (sec 15301) v. . -

OMC 179128,070 (B)^ OMC.Sec»17,136.040 (B) 

(continued on reverse) 

L:\Zoning Counter Files\Application, Basic. Pre, Appeals\Originals\Appeal application (5-31-1 l).doc 


