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Date: July 2, 2014

Subject: ADOPT A RESOLUTION ON THE CITY COUNCIL’'S OWN MOTION SUBMITTING
TO THE VOTERS AT THE NOVEMBER 4, 2014 STATEWIDE GENERAL
ELECTION A PROPOSED AMENDMENT TO THE CITY CHARTER TO PROVIDE
THE PUBLIC ETHICS COMMISSION WITH GREATER INDEPENDENCE,
ENFORCEMENT AUTHORITY, RESPONSIBILITIES AND STAFFING, AND
DIRECTING THE CITY CLERK TO TAKE ANY AND ALL ACTIONS NECESSARY
UNDER LAW TO PREPARE FOR AND CONDUCT THE ELECTION

Colleagues,

I drafted this memo to you regarding my proposed Charter Amendment to strengthen the
Public Ethics Commission (PEC) in order to provide background information related to the
minimum staffing proposal.

BA NDI M ELATED TO MINI I NG PR L

As noted in the proposal, the Charter Amendment includes a budget set-aside provision which
would provide that the minimum staffing of the PEC is 7 FTEs, subject to suspension by the City
Council due to extreme fiscal necessity facing the City. This proposal is based on a staffing
assessment by the PEC Executive Director of the PEC’s current duties, as well as anticipated
new duties proposed by the Charter Amendment.

Attachment 1 is a Proposed Staffing Framework from the PEC regarding the seven positions.
The Framework includes duties summaries.

Attachment 2 is a December 2012 PEC assessment of its capacity, with 1 FTE plus a temporary
part-time staff person, to implement Charter-required duties. As you can see from the
assessment, numerous duties are either being only partially implemented or not implemented
at all. While the PEC’s staffing was increased to 2 FTE beginning in the current budget cycle,
the increased staff level is still far too low for the PEC to be able to complete all of its currently
mandated duties.

Respectfully submitted,

Dan Kalb, Councilmember

Prepared by:
Oliver Luby, Policy Manager
Office of Councilmember Dan Kalb

Attachments: (1) Proposed Staffing Framework, Public Ethics Commission
(2) Public Ethics Commission Assessment of Current Capacity to Implement Charter-Required Duties

City Council
July 15, 2014



Public Ethics Commission
Proposed Staffing Framework

The PEC fosters transparency, promotes open government, and ensures compliance with
campaign finance, transparency, lobbying, and governmental ethics laws. Pillars to implement
an ethics commission include:

1. education and advice,

2. investigations (complaints, audits, and self-initiated cases),

3. legal/policy

4. administration (implementation of public financing, disclosure systems, commission

admin, etc)

Position L Duties
Executive Director Direct all aspects of the Commission’s administration, budget, and
staffing; communicate with regulated community, City staff and
officials, stakeholders, the public, and the press; facilitate
Commission meetings and hearings; negotiate settlements; lead
mediations; review and direct staff work in enforcement, legal,
technical, and education, and provide strategic planning and
leadership of staff and commissioners; manage annual
commissioner recruitment and selection.
Deputy Director Lead the Commission’s legal and policy program related to
(Legal) campaign finance, transparency, lobbying, and governmental ethics
laws in consultation with the City Attorney; conduct legal research,
draft legal analyses and memoranda, draft regulations to
implement City ordinances, prepare PEC resolutions, provide legal
advice and trainings for City staff, officials, candidates, lobbyists,
and others subject to the PEC’s laws, stay abreast of current
litigation in campaign finance law, recommend legislative changes,
lead trainings.
Investigator/Auditor Conduct all aspects of PEC investigations, including complaint
(Enforcement) response, routine audits, and self-initiated cases; gather evidence,
conduct preliminary review of cases to determine jurisdiction and
basic elements, interview witnesses, prepare written summary of
facts, write initial legal summary for review and completion by
Deputy Director, develop recommendations for case resolution,
communicate with
Program Analyst Coordinate and develop educational materials — manuals, fact
(Education) sheets, trainings, videos, advisories — for City staff, officials,
candidates, lobbyists, board and commission staff, conduct
outreach and marketing to all regulated clients, conduct research,
work with Deputy Director to ensure all educational materials are
current and properly advise clients of the rules regarding state and
local campaign finance, lobbying, transparency, and ethics laws.




Administer the Limited Public Financing Program — conduct
trainings, communicate with participants, collect reimbursement
requests, verify program requirements are met, issue checks,
maintain database information and files.

Program Analyst
(Disclosure)

Provide technical and programmatic support to manage and
administer online disclosure systems including campaign finance
database and online filing system (Netfile), Form 700 Statements of
Economic Interest database and filing system, the PEC’s Lobbyist
registration online database, Socrata open data portal, and the
Commission’s online open government portal that incorporates
other disclosure information such as City contractor lists, Form 802
ticket disclosure, Form 803 behested payments information.

Program Analyst
(Compliance)

Monitor compliance with campaign finance, lobbying, and ethics
filing requirements, supply forms and materials prescribed by the
Fair Political Practices Commission (FPPC), conduct facial review of
forms and information filed to determine compliance with required
elements, notify persons and committees who have failed to file
reports or statements within state-mandated deadlines, report
violations to the FPPC, forward required originals and information
to the FPPC compile and maintain lists of all reports and statements
filed with the FPPC.

Administrative Assistant

Draft and post meeting agendas, receive and facilitate incoming
correspondence — mail, email, phone calls, requests for
information, assist in filing officer duties including document
collection, management and retention, post information to the
website, manage office supplies, copy documents, distribute
agenda materials and other documents to Commissioners and
clients, maintain databases, respond to public records requests.




Public Ethics Commission
Assessment of Current Capacity to Implement Charter-Required Duties

Oakland City Charter created the Public Ethics Commission in 1996 to “be responsible for responding to issues with regard to
compliance by the City of Oakland, its elected officials, officers, employees, boards and commissions with regard to compliance with
City regulations and policies intended to assure fairness, openness, honesty and integrity in City government including, Oakland’s
Campaign Finance Reform Ordinance, conflict of interest code, code of ethics and any ordinance intended to supplement the Brown
Act, and to make recommendations to the City Council on matter relating thereto, and it shall set City Councilmember
compensation...” (Oakland City Charter Sec. 202)

The Oakland Municipal Code of Ordinances outlines the functions and duties of the Commission, for and on behalf of the City, its
elected officials, officers, employees, boards and commissions. (OMC Chapter 2.24) These functions are enumerated in the left-hand
column below:

Commission Duties Mandated by Ordinance:

veree Complice with the Casework: receive com laints, investigate potential
Oakland Campaign Reform Act. violations,

» Conduct trainings
Provide oral advice and

B. Oversee compliance with the city

&1 = PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yelluw PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
- PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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Code of Ethics.

= Casework: receive com
violations,

plaints, investigate potential

C. | Oversee compliance with conflict
of interest regulations as they
pertain to city elected officials,
officers, employees, and members
of boards and commissions.

D. | Oversee the registration of
lobbyists in the city

= (Casework: receive complaints, investigate potential
violations,

* Research and stay abreast of changes in state conflict of
interest laws

public officials’ compliance with AB 1234

Educate lobbyists regarding their obligation to register
and report their activities

1 = PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)

Yellow PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
- PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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= (Casework: receive complaints, investigate potential
violations,

E. | Oversee compliance with [the = Agssist City staff in complying with the law
Oakland Sunshine Ordinance].

= (Casework: receive complaints, investigate potential

F. | Review all policies and programs
which relate to elections and
campaigns in Oakland, and
report to the City Council
regarding the impact of such
policies and programs on City
elections and campaigns.

Analyze current laws, policies, and programs
Research best practices in other jurisdictions
Prepare information for City Council

G. | Make recommendations to the
City Council regarding
amendments to the City Code of

: PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yeilow PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
B - PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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Ethics, Campaign Reform Act,
Conflict of Interest Code, [the
Sunshine Ordinance], and
lobbyist registration
requirements, and submit a
formal report to the City Council
every two years.

H. | Set compensation for the office of
City Councilmember and adjust
every odd-numbered year.

L Provide the City Council with an
assessment of the Commission’s
staffing and budgetary needs.

J. Make recommendations to the
City Council regarding the
imposition of fees to administer
and enforce local ordinances and
local regulations related to
campaign financing, conflict of
interest, registration of lobbyists,
supplementation of the Brown
Act and Public Records Act and
public ethics.

K. | Make recommendations to the
City Council regarding the
adoption of additional penalty
provisions for violation of local

&l = PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yellow = PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
- = PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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ordinances and local regulations
related to campaign financing,
conflict of interest, registration of
lobbyists, and public ethics.

L. Issue oral advice and formal
written opinions with respect to a
person’s duties pursuant to
applicable campaign financing,
conflict of interest, lobbying, and
public ethics laws.

=  Gather factual information from person seeking advice
= Research the law

M. | Prescribe forms for reports,
statements, notices, and other
documents related to campaign
financing, conflict of interest,
lobbying, and public ethics.

= (Create and update forms and materials for all programs

N. | Develop campaign financing,
conflict of interest, lobbying,
Brown Act, Public Records Act
and public ethics informational
and training programs.

Law says this includes:

, PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yel]ow PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
Bl - PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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These duties require the following staff work: Manuals

Campaign-Related
Information for Candidates

Additional Duties

PEC Administration

( PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yellow PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
- PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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Create and maintain Commission website, organize
information, scan documents and upload them to web,
ensure website materials are current

Limited Public Financing Act
(adopted in 1999)

(allows PEC to retain up to 7.5%
of the LPF program funds to
cover the costs of administering
the program)

1l = PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yellow = PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
Bl - PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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Recommend leéisfatl\}e amendments

False Endorsement in Campaign
Literature Act (adopted in 2003)

Casework: receive complaints, investigate potential
violations,

Enforcement/Complaint Process

Enforcement/complaint administration —

maintain/uidate comﬁlaint database and status report,

communicate with complainants and respondents,
create and maintain case files, and draft and send
correspondence.

Review complaint procedures, facilitate subcommittee
meetings to amend procedures, draft amendments,
solicit input, and submit legislative amendments to City
Council

The Commission had 19
open cases as of 11/20/12, 15
of which pre-dated current
staff. Current staff cannot
keep up with incoming cases,
let alone reviewing old cases.

PEC staff is able to complete this task within existing resources (one FTE and one part-time, temporary worker)
Yellow = PEC staff is able to do only part of this task within existing resources (one FTE and one part-time, temporary worker)
B = PEC staff is unable to complete any of this task within existing resources (one FTE and one part-time, temporary worker)
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Approved as to Form and Legality
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OAKLAND CITY COUNCIL
RESOLUTION NO. C.M.S.

INTRODUCED BY COUNCILMEMBER DAN KALB

ADOPT A RESOLUTION ON THE CITY COUNCIL’S OWN MOTION SUBMITTING TO
THE VOTERS AT THE NOVEMBER 4, 2014 STATEWIDE GENERAL ELECTION A
PROPOSED AMENDMENT TO THE CITY CHARTER TO PROVIDE THE PUBLIC
ETHICS COMMISSION WITH GREATER INDEPENDENCE, ENFORCEMENT
AUTHORITY, RESPONSIBILITIES AND STAFFING, AND DIRECTING THE CITY
CLERK TO TAKE ANY AND ALL ACTIONS NECESSARY UNDER LAW TO
PREPARE FOR AND CONDUCT THE ELECTION

WHEREAS, The Oakland Public Ethics Commission (PEC) was formed in 1996
with the goal of ensuring “fairness, openness, honesty, and integrity” in City
government; and

WHEREAS, Numerous observers and commentators have noted that the PEC
has insufficient resources and authority to adequately fulfill its mission of administering
and enforcing campaign finance, lobbying, transparency, and governmental ethics laws;
and

WHEREAS, The Alameda County Grand Jury issued a report in June 2013
stating that “local independent oversight of public ethics is essential” and that the PEC
is a remedy for addressing government misconduct but that the PEC’s limited staffing
and resources affects its viability, concluding its observations regarding the PEC with a
following formal Recommendation: “The Oakland City Council must provide the Public
Ethics Commission with sufficient financial resources to properly investigate allegations
of ethics violations;” and

WHEREAS, In response to the 2013-2013 Final Report of the Alameda County
Grand Jury, the Oakland City Council wrote with unanimous approval, in relevant part:
“Enhanced powers and authority for the PEC would be helpful to enforcing ethical
behavior and legal requirements for Oakland public officials;” and

WHEREAS, The PEC wrote to the City Council by letter dated September 3,
2013, requesting enhanced resources for adequate staffing and evaluation of its
structure and authority, specifically with regard to its independence within the City
government; and
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WHEREAS, The PEC’s 2013 letter to the City Council indicated that the PEC
required a minimum of five full time staff positions in order to fulfill its existing duties;
and

WHEREAS, The PEC’s 2013 letter to the City Council noted that, because an
ethics agency may potentially investigate City officials and employees, there is an
inherent structural conflict of interest if the same officials have budgetary or other
control over the PEC, a flaw that “diminishes the Commission’s effectiveness as well as
the public’'s perception of the fairness and neutrality of the process;” and

WHEREAS, A publication of City Ethics, a nonprofit organization that provides
information and resources for local government ethics programs, written by Robert
Wechsler, Director of Research, provides best practices recommendations for the
establishment and administration of a government ethics regulatory agency, including
independence, administrative authority to enforce ethics requirements and impose
penalties for violations, a guaranteed program budget, and oversight of governmental
ethics disclosure requirements; and

WHEREAS, the expanding field of government ethics regulation and the
necessity of regulatory oversight by a well-resourced and well-structured independent
agency is required to address the reality and appearance of ethics problems in
government; and

WHEREAS, existing state and local ethics requirements, such as campaign
finance, economic interest, and lobbying disclosure rules, necessitate that Oakland
invest sufficient public resources in an ethics commission that provides adequate
training and compliance assistance to those subject to the requirements, as is done in
other jurisdictions such as San Francisco and Los Angeles; and

WHEREAS, independent ethics regulatory agencies are increasingly functioning
not only as regulatory and law enforcement agencies in specialized areas of
jurisprudence but also as policy development bodies, providers of education,
proponents of institutional culture change, and repositories of data related to influences
on government; and

WHEREAS, both the Ethics Commission of San Francisco and the City of Los
Angeles are independent agencies in their jurisdictions, have significantly larger
budgets and more staff than Oakland’s PEC, are able to terminate their agency’s
Executive Director, have significant enforcement powers, are the filing officers for
disclosure statements in their jurisdictions, and were established by robust and detailed
Charter provisions, rather than enabling ordinances, which provides the protection of
requiring voter approval before changes to the core structures of these agencies can be
made; and

WHEREAS, an effective, independent, adequately funded watchdog agency is
critical to increasing the public’s trust in the governance of the City of Oakland; now,
therefore, be it







