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~ AGENDA REPORT ~

To: Members of the Oakland City Council
From: Councilmember Dan Kalb
Date: June 12,2014

Subject: ADOPT A RESOLUTION ON THE CITY COUNCIL'S OWN MOTION
SUBMITTING TO THE VOTERS AT THE NOVEMBER 4, 2014 STATEWIDE
GENERAL ELECTION A PROPOSED AMENDMENT TO THE CITY CHARTER TO
PROVIDE THE PUBLIC ETHICS COMMISSION WITH GREATER
INDEPENDENCE, ENFORCEMENT AUTHORITY, RESPONSIBILITIES AND
STAFFING, AND DIRECTING THE CITY CLERK TO TAKE ANY AND ALL
ACTIONS NECESSARY UNDER LAW TO PREPARE FOR AND CONDUCT THE
ELECTION

RECOMMENDATION & INTROD ION

I recommend adoption of this Resolution to submit the proposed Charter Amendment
measure to the voters of the November 4, 2014 general election to provide the Oakland
Public Ethics Commission with enhanced independence, authority, responsibilities and
staffing as part of a determined effort by the Council to increase the public’s confidence our
city government.

I am pleased to bring this proposal for your consideration that I believe will be a
significant contribution towards improving public confidence and trust in Oakland
governance. This memorandum accompanies the revised Charter Amendment for
strengthening and improving the Oakland Public Ethics Commission (PEC), proposed to be
introduced as a measure before the voters on the November 4t election ballot. The
revisions to the Charter Amendment were made following a public vetting of the Charter
Amendment at the Public Ethics Commission’s Special Meeting of June 9, 2014, in order to
incorporate comments received at that meeting.

BACKGR ANALYSI

The primary goal of an empowered PEC is restoring and safeguarding the public’s trust in
our City government. In June of 2013, the Alameda County Grand Jury issued a report
stating that “local independent oversight of public ethics is essential” and that, while the PEC
is a remedy for achieving such oversight, its limited staffing and resources hamper its
viability. The Grand Jury concluded with this formal Recommendation: “The Oakland City
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Council must provide the Public Ethics Commission with sufficient financial resources to
properly investigate allegations of ethics violations.”

In response to the 2012-2013 Final Report of the Grand Jury, the City Council wrote with
unanimous approval:

“Enhanced powers and authority for the PEC would be helpful to
enforcing ethical behavior and legal requirements for Oakland public
officials. Work is in progress toward this goal: Even prior to the Grand
Jury report, Councilmember Kalb began convening a working group of
experts on ethics and good government to work with him and the PEC
Director to research, draft, and consider various enhancements and
expansions of powers, authority, and independence of the PEC. The
Commission will be asked to hold public hearings on these
recommendations. After the recommendations have been publicly vetted
with and possibly supplemented by the PEC, they will be brought to the
City Council for discussion and adoption.”

On September 3, 2013, the PEC submitted a formal letter to the Council to request sufficient
authority and resources to fulfill its mandates. The letter noted that, because an ethics
agency may potentially investigate City officials and employees, there is an inherent
structural conflict of interest if the same officials have budget or other control over the PEC.
As the letter explains, this flaw “diminishes the Commission’s effectiveness as well as the
public’s perception of the fairness and neutrality of the process.”

To solve this problem and achieve our shared public policy goal of an effective PEC, the
relevant best practices include (1) an independently staffed agency, where hiring and firing
is not completely under authority of The Administration, and (2) budget protection. My
proposal contains provisions to achieve both.

The Ethics Commissions of both San Francisco and Los Angeles are independent agencies
with significantly larger budgets and more staff than in Oakland, the ability to terminate
their agency’s Executive Officer, and significant enforcement powers, are the Filing Officers
for required disclosure statements in their jurisdictions, and were established with robust
and detailed Charter provisions, which provides the protection of requiring voter approval
before amendments can be made to their core structures. Because of its subject matter
expertise and education and enforcement mission, the PEC is the best agency to be
Oakland’s Filing Officer for disclosure filings. Transferring that duty to the PEC, as other
jurisdictions have done, allows our hardworking, overstretched City Clerk’s office to focus
on its many other responsibilities.

The Charter Amendment before you represents the culmination of our promise to the Grand
Jury, in the form of real reform and enhancement of the PEC, including increased resources
and authority. Because we are moving the section of the Charter for the Public Ethics
Commission from Section 202 to a new Section 603, all portions of the proposed Charter
Amendment are underlined—even those portions that are already in the Charter.
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SUMMARY OF PEC CHARTER AMENDMENT

e (Clarifies the PEC’s jurisdiction, including promoting education with a goal of
facilitating compliance, and studying non-compliance;

e Diversifies the PEC’s appointment structure, so that no single elected official is able to
appoint three Commissioners (3 appointments by Mayor replaced by 1 appointment
each by Mayor, City Attorney, City Auditor);

e Modifies Commissioner Restrictions to include a prohibition on a commissioner being
a lobbyist;

e Clarifies vacancy & removal standards for Commissioners;

* Gives the PEC enforcement authority over existing Charter Sections 218, 907, 1200, &
1202; This authority is prospective, i.e. it is only effective for violations occurring on
or after January 1, 2015;

e Gives the PEC enforcement authority over whistleblower retaliation

¢ Increases the PEC's independence via:

(1) the hiring and firing process for the Executive Officer;

(2) staffing set-aside;

(3) changing the Council confirmation requirement for Commissioners;

(4) replacing Authority, Compositions-Terms, Qualifications, and Staff Assistance
sections of enabling ordinance with Charter sections

» Allows the PEC to assess fines greater than the antiquated $1,000 limit;

e Establishes the PEC as the Filing Officer for campaign finance, economic interest (form
700), and lobbyist disclosures (this transfer fully effective 1/1/16); and provides for
late fee waiver process.

e Requires PEC vote of 4 members for major decisions (final enforcement action;
termination of ED), and 5 for certain special cases (Charter Sections 218 & 1202);

e Provides for temporary enforcement confidentiality during preliminary review stage;

* Requires development & publication of penalty guidelines & enforcement discretion
standards;

* Requires individual ordinances under PEC oversight to contain a private right of
action provision to enable residents to file suit to enforce the ordinances - specifics
may vary per ordinance;

e When laws under PEC oversight are amended, Council must make a finding that
proposed changes further the goals & purposes of the ordinance or program and
provide specifics substantiating the finding; absent an urgency finding akin to
suspending Sunshine notice, Council must submit proposed amendments to the PEC

| for review & comment prior to passage.
| o Staff:

1. Increase PEC staff from 2 employees to a minimum of 7, which may
temporarily suspended due to extreme fiscal necessity; Also, reiterates
existing law that requires the City to provide a sufficient budget for a Charter-
created agency; (effective 7/1/15)

2. Staff subject to most of the same restrictions as Commissioners;
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3. Other than Executive Officer and Deputy Director, staff are civil service; all
civil service staff, other than Admin. Assistant, are subject to selective
certification.

PUBLIC IN ACH

The Ethics & Good Government Working Group consisted of nine committed individuals
(names and bios are listed in the Blueprint). There was a public meeting held on September
30, 2013 to solicit input on ethics and campaign finance reforms. Additional outreach and
consultation occurred with representatives of the League of Women Voters of Oakland, and
over a dozen expert advisors (listed in the Blueprint acknowledgements), as well as
meetings with representatives from other interested organizations in Oakland.

FISCAL IMPACT

In addition to the one-time costs incurred by the City for placing a measure on the ballot for
which the Clerk’s office is expected to provide an estimate at our June 23, 2014 meeting, the
Budget Office indicated that the staffing provisions of the measure would cost the City an
estimated $580,000 annual addition over the PEC’s current budget.

COORDINATION

There was extensive coordination among Councilmember Kalb’s office, the PEC and its
Executive Director, the City Attorney’s office, and Councilmember Kalb’s ad hoc Ethics and
Good Government Working Group.

Respectfully submitted,
b =GRS, 2/

Dan Kalb, Councilmember

Prepared by:
Oliver Luby, Policy Manager
Office of Councilmember Dan Kalb
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RESOLUTION NO. C.M.S.

INTRODUCED BY COUNCILMEMBER DAN KALB

ADOPT A RESOLUTION ON THE CITY COUNCIL’S OWN MOTION SUBMITTING TO
THE VOTERS AT THE NOVEMBER 4, 2014 STATEWIDE GENERAL ELECTION A
PROPOSED AMENDMENT TO THE CITY CHARTER TO PROVIDE THE PUBLIC
ETHICS COMMISSION WITH GREATER INDEPENDENCE, ENFORCEMENT
AUTHORITY, RESPONSIBILITIES AND STAFFING, AND DIRECTING THE CITY
CLERK TO TAKE ANY AND ALL ACTIONS NECESSARY UNDER LAW TO
PREPARE FOR AND CONDUCT THE ELECTION

WHEREAS, The Oakland Public Ethics Commission (PEC) was formed in 1996
with the goal of ensuring “fairness, openness, honesty, and integrity” in City
government; and

WHEREAS, Numerous observers and commentators have noted that the PEC
has insufficient resources and authority to adequately fulfill its mission of administering

and enforcing campaign finance, lobbying, transparency, and governmental ethics laws;
and

WHEREAS, The Alameda County Grand Jury issued a report in June 2013
stating that “local independent oversight of public ethics is essential” and that the PEC
is a remedy for addressing government misconduct but that the PEC's limited staffing
and resources affects its viability, concluding its observations regarding the PEC with a
following formal Recommendation: “The Oakland City Council must provide the Public
Ethics Commission with sufficient financial resources to properly investigate allegations
of ethics violations;” and

WHEREAS, In response to the 2013-2013 Final Report of the Alameda County
Grand Jury, the Oakland City Council wrote with unanimous approval, in relevant part:
“Enhanced powers and authority for the PEC would be helpful to enforcing ethical
behavior and legal requirements for Oakland public officials;" and

WHEREAS, The PEC wrote to the City Council by letter dated September 3,
2013, requesting enhanced resources for adequate staffing and evaluation of its
structure and authority, specifically with regard to its independence within the City
government; and
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WHEREAS, The PEC's 2013 letter to the City Council indicated that the PEC
required a minimum of five full time staff positions in order to fulfill its existing duties;
and

WHEREAS, The PEC's 2013 letter to the City Council noted that, because an
ethics agency may potentially investigate City officials and employees, there is an
inherent structural conflict of interest if the same officials have budgetary or other
control over the PEC, a flaw that “diminishes the Commission’s effectiveness as well as
the public's perception of the fairness and neutrality of the process;"” and

WHEREAS, A publication of City Ethics, a nonprofit organization that provides
information and resources for local government ethics programs, written by Robert
Wechsler, Director of Research, provides best practices recommendations for the
establishment and administration of a government ethics regulatory agency, including
independence, administrative authority to enforce ethics requirements and impose
penalties for violations, a guaranteed program budget, and oversight of governmental
ethics disclosure requirements; and

WHEREAS, the expanding field of government ethics regulation and the
necessity of regulatory oversight by a well-resourced and well-structured independent
agency is required to address the reality and appearance of ethics problems in
government; and

WHEREAS, existing state and local ethics requirements, such as campaign
finance, economic interest, and lobbying disclosure rules, necessitate that Oakland
invest sufficient public resources in an ethics commission that provides adequate
training and compliance assistance to those subject to the requirements, as is done in
other jurisdictions such as San Francisco and Los Angeles; and

WHEREAS, independent ethics regulatory agencies are increasingly functioning
not only as regulatory and law enforcement agencies in specialized areas of
jurisprudence but also as policy development bodies, providers of education,
proponents of institutional culture change, and repositories of data related to influences
on government; and

WHEREAS, both the Ethics Commission of San Francisco and the City of Los
Angeles are independent agencies in their jurisdictions, have significantly larger
budgets and more staff than Oakland’'s PEC, are able to terminate their agency’s
Executive Director, have significant enforcement powers, are the filing officers for
disclosure statements in their jurisdictions, and were established by robust and detailed
Charter provisions, rather than enabling ordinances, which provides the protection of
requiring voter approval before changes to the core structures of these agencies can be
made; and

WHEREAS, an effective, independent, adequately funded watchdog agency is
critical to increasing the public’s trust in the governance of the City of Oakland; now,
therefore, be it



RESOLVED: That the City Council hereby authorizes and directs the City Clerk, at
least 88 days prior to the next general municipal election date, to file with the Alameda
County Board of Supervisors and the Registrar of Voters certified copies of this resolution;
and be it

FURTHER RESOLVED: That the City Charter hereby is amended, to add, delete,
or modify sections as set forth below (sections number and titles are indicated in
capitalized bold type; additions are indicated by underscoring, deletions are indicated by
strike-through type; portion of the provisions not cited or not shown in underscoring or
strike-through type are not changed); and be it

FURTHER RESOLVED: That the proposed Charter Amendment text shall be as
follows:

SECTION 202 —PUBLIC ETHICS COMMISSION; COUNCIL SALARIES




{C) Beginning-with-Fiseal-Year2003-2004+The Public Ethics Commission shall bi-
annually adjust the salary for the office of Councilmember by the increase in the
consumer price index over the preceding two years. The Commission may adjust
salaries beyond the increase in the consumer price index up to a total of five percent.
Any portion of an increase in compensation for the office of Councilmember that would
result in an overall increase for that year in excess of five percent must be approved by
the voters.

SECTION 603 — PUBLIC ETHICS COMMISSION

(a) Creation and Role. There is hereby established a Public Ethics Commission which
shall be responsible for: (1) enforcement of laws, regulations and policies intended to
assure fairness, openness, honesty and integrity in City government, including
compliance by the City of Oakland, its elected officials, officers, employees, boards and
commissions, and other persons subject to laws within the jurisdiction of the
Commission; (2) education and responding to issues regarding the aforementioned
laws, requlations and policies, and; (3) impartial and effective administration and
implementation of programs to accomplish the goals and purposes of the Commission
as defined by this Section. Such laws, regulations, policies, and programs shall include
those relating to campaign finance, lobbying, transparency, and governmental ethics, as
they pertain to Oakland. The Commission shall have the power to make
recommendations to the City Council on matters relating to the foregoing. Nothing in
this Section shall preclude other City officials, agencies, boards and commissions from
exercising authority heretofore or hereafter granted to them, with the exception of
Charter Section 603(b)(5).

(b) Functions and Duties. It shall be the function and duty of the Public Ethics
Commission to:

(1) Foster and enforce compliance with:

(i) Sections 218 (“Non-interference in Administrative Affairs”), 907 (“Nepotism”),
1200 (“Conflict of Interest”) and 1202 (“Conflict in Office”) of this Charter, for
violations occurring on or after January 1, 2015;

(ii) The Oakland Campaign Reform Act, Limited Public Financing Act and False
Endorsement in Campaign Literature Act, Oakland’s Conflict of Interest Code,
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code of ethics and governmental ethics ordinance, the Oakland Lobbyist
Registration Act, the Oakland Sunshine Ordinance, any ordinance intended to
protect City whistleblowers from retaliation, and other Oakland laws regarding
campaign finance, lobbying, transparency, or governmental ethics, as provided
by ordinance or this Charter;

(iii) Related state laws including, but not limited to, the Political Reform Act,
Ralph M. Brown Act, and Public Records Act, as they pertain to Oakland.

(2) Report to the City Council concerning the effectiveness of all local laws
regarding campaign finance, lobbying, transparency, and governmental ethics.

(3) Issue oral advice and formal written opinions, in consultation with the City
Attorney.

(4) Within the time period for submission of such information for the timely
completion of the city's reqular budget process, provide the Mayor and City
Council with an assessment of the Commission's staffing and budgetary needs.

(5) Act as the filing officer and otherwise receive and retain documents whenever
the City Clerk would otherwise be authorized to do so pursuant to Chapters 4
and 7 of the California Political Reform Act of 1974 (Government Code Section
81000, et seq.), the Oakland Conflict of Interest Code, and the Oakland Lobbyist
Registration Act, provided that this duty shall be transferred to the Commission
during the 12 months following the effective date of this provision and the
Commission shall be the sole filing officer for Oakland by January 1, 20186.

(6) Educate and promote understanding regarding the requirements under the
Commission’s oversight and study any significant non-compliance problems or trends
with Oakland's campaign finance, lobbying, transparency, and governmental ethics laws
and identify possible solutions for increasing compliance.

(7) Review and make recommendations regarding all City systems used for public
disclosure of information required by any law within the authority of the Commission.

(8) Perform such other functions and duties as may be prescribed by laws of this
Charter or City ordinance.

(c) Councilmember Salary Increases. The Public Ethics Commission shall set
Council compensation as provided for in Charter Section 202.

(d) Appointment, Vacancies, Terms. The Public Ethics Commission shall consist of
seven (7) members who shall be Oakland residents. Commissioners shall serve
without compensation.

The Commission shall be appointed as follows in subsection (1) and (2).




(1) Appointments by Mayor, City Attorney and City Auditor. The Mayor shall appoint
one member who has represented a local civic organization with a demonstrated history
of involvement in local governance issues.

The City Attorney shall appoint one member who has a background in public policy or
public law, preferably with experience in governmental ethics or open government
matters.

The City Auditor shall appoint one member who has a background in campaign finance,
auditing of compliance with ethics laws, protection of whistleblowers, or technology as it
relates to open government.

Prior to appointment, all appointees must attest in their application for appointment to
attendance of at least one Public Ethics Commission meeting. The Mayor, City
Attorney, and City Auditor may not appoint an individual who was paid during the past
two years for work by a committee controlled by the official.

Upon the effective date of this section, the three members appointed by the Mayor prior
to 2015 shall continue to serve the remainder of their terms. Vacancies in the three
positions appointed by the Mayor shall be filled in the following manner: the City
Attorney shall appoint a member to fill the first vacancy; the City Auditor shall appoint a
member to fill the second vacancy and the Mayor shall appoint the member to fill the
third vacancy. Thereafter, the positions appointed by the Mayor, City Attorney and City
Auditor shall be filled in the same manner and upon consideration of the same criteria
as the initial appointments.

The appointments made by the Mayor, City Attorney, and City Auditor may be rejected
by City Council Resolution within 45 days of receiving formal notice of the appointment.
An appointment shall become effective once written notice is made by the appointing
authority to the City Clerk. Upon receiving such written notice, the Clerk shall promptly
provide formal notice to the City Council.

(2) Commission Appointments. The four members of the Commission who are not
appointed by the Mayor, City Attorney or City Auditor shall be appointed, following a
public recruitment and application process, by the affirmative vote of at least four (4)
members of the Commission. Any member so appointed shall reflect the interests of the
greater Oakland neighborhood, nonprofit and business communities.

Prior to appointment, all appointees must attest in their application for appointment to
attendance of at least one Public Ethics Commission meeting.

(3) Terms of office. All cateqories of member shall be appointed to staggered terms.
Members of the Commission shall be appointed to overlapping terms, to commence
upon date of appointment, except that an appointment to fill a vacancy shall be for the
unexpired term only. Members of the Commission shall serve for a term of three years.
No member may serve more than two consecutive full three-year terms. If a member is
appointed to fill an unexpired term which term is for more than 1.5 years, he/she may
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serve only one additional consecutive three-year term. If a member is appointed to fill
an unexpired term which term is for less than 1.5 years, he/she may serve two
consecutive full three-year terms.

(4) Quorum. Four members shall constitute a quorum.

(5) Vacancy. A vacancy on the Commission will exist whenever a member dies,
resigns, ceases to be a resident of the City or absents himself/herself continuously from
the City for a period of more than thirty days without permission from the Commission,
is convicted of a felony, is judicially determined to be an incompetent, is permanently so
disabled as to be unable to perform the duties of a member, or is removed. A finding of
disability shall require the affirmative vote of at least four members of the Commission
after considering competent medical evidence bearing on the physical or mental
capability of the member.

Vacancies not filled by the Mayor, City Attorney, or City Auditor within 90 days of the
occurrence of such vacancy may be filled by the City Council in the same manner as
provided by Charter, Section 601.

(6) Removal. Members of the Commission may be removed by their appointing
authority, with the concurrence of the Council by Resolution, only for conviction of a
felony, substantial neglect of duty, gross misconduct in office, inability to discharge the
powers and duties of office, absence from three consecutive regular meetings except on
account of illness or when absent by permission of the Commission, or violation of this
Charter section, after written notice of the grounds on which removal is sought and an
opportunity for a written response.

(e) Qualifications and Restrictions. Each member of the Commission shall be a
resident of Oakland and registered to vote in Oakland elections. No member of the
Commission shall:

(1) Have an employment or contractual relationship with the City during the member’s
tenure and for a period of one year after the date of separation.

(2) Be a registered Oakland lobbyist or be required to register as an Oakland lobbyist,
or be employed by or receive gifts or other compensation from a registered Oakland
lobbyist during the member’s tenure and for a period of one year after the date of
separation .

(3) Seek election to any other public office in a jurisdiction that intersects with the
geographic boundaries of Oakland, or participate in or contribute to an Oakland
municipal campaign.

(4) Endorse, support, oppose, or work on behalf of any candidate or measure in an
Qakland election.







