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RECOMMENDATION ‘ ‘ o

Staff Recommends That The Council Approve A Resolution Authorizing A Contract With
Warshaw & Associates Inc. For Compliance Director Professional Services From February 12,
2014 Through January 20, 2015 In The Amount Of One Hundred Sixty Five Thousand Dollars
($165,000) And Waiving Competitive Advertising, Bidding And Request For
Proposals/Qualifications Purchasing Processes.

OUTCOME

On February 12, 2014, Judge Thelton Henderson issued a Court Order ending the appointment of
Thomas C. Frazier as Compliance Director and immediately transferring all authority previously
vested in Mr. Frazier to Robert S. Warshaw. The Court Order directed the Monitor to discuss
necessary modifications to his contract as a result of the expansion of his duties, including
appropriate additional compensation.

The new contract with Warshaw & Associates Inc., will result in compliance with the February
2014 Court Order and enable the City to expedite compliance with the remaining police reforms.

BACKGROUND/LEGISLATIVE HISTORY

In 2000, plaintiffs filed Delphine Allen et al. v. City of Oakland (United States District Court
Case no. C00-4599 TEH), which commeonly is referred to as the Riders case, alleging Oakland
police officers violated their civil rights by planting evidence, committing perjury and using
excessive force. In 2003, the City Council approved the Negotiated Settlement Agreement (NSA)
to resolve the Riders case and the Court issued an order approving the NSA and retained jurisdiction
to oversee compliance with the NSA. The NSA required that the City institute a number of reforms
to assure compliance with constitutional standards and that the parties work with an independent
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monitor who would help the Court oversee compliance; and the parties subsequently executed a
Memorandum of Understanding (“MOU”) and an Amended Memorandum of Understanding
(“AMOU”) that superseded the NSA.

In 2009, the Oakland Poliee Department (OPD) selected Robert S. Warshaw/Police Performance
Solutions, Inc., (formerly known as Alexandria Group of MPRI) to serve as independent monitor
for a two year period under the NSA in accord with the City’s contract procedures and laws and
the Council approved the professional services agreement for two years in the amount of
$1,500,000. In June 2010, the Council approved an increase to the Contract with Robert
S.Warshaw/Police Performance Solutions, Inc., in the amount of $100,320 for the provision of
additional technical assistance to OPD.

In June 2011, the City Council waived advertising and cempetitive processes and approved a two
year extension of the monitor’s contract for $1,684,000, and the Council subsequently approved
a one year extension of the monitor’s contract, for the period of January 21, 2014 to January 20,
2015 for $910,000, for monitoring services related to compliance with the NSA/AMOU.

On December 12, 2012, the Court issued an Order (Attachment A} providing for the appointment of
a Compliance Director “to bring Defendants [City]) into sustainable compliance with the NSA and
AMOU” and further providing that the Compliance Director would report directly to the Court and
serve as the Court’s agent; and on March 4, 2013 the Court appointed Thomas C. Frazier as the
Compliance Director (Order Appointing compliance Director, March 4, 2013, ECF No. 911, see
also Order Re Compliance Director, December 12, 2012, ECF No. 885).

On February 12, 2014, the Court terminated the appointment of Thomas C. Frazier as Compliance
Director and transferred all authority previously vested in Mr. Frazier to the Court-appointed
Monitor, Robert S. Warsaw, until otherwise ordered (Order Modifying Compliance Oversight
Model, Feb 12, 2014, ECF No. 973). The Court’s February 12, 2014 Order (Attachment B) further
ordered the Monitor to discuss with the City necessary modifications to his contract as a result of
the expansion of his powers and duties, including whether he needs to have a greater on-site
presence and the amount of additional compensation that would be appropriate, and declared that
the “Court expects the additional compensation, including travel expenses and costs associated with
any assistants, not to exceed $150,000 annually and provided that any disputes regarding the contact
modifications will be resolved by the Court (Order Modifying Compliance Oversight Model, Feb
12, 2014, ECF No. 973).

ANALYSIS

Robert S. Warshaw has advised the City that he desires a separate contract for the compliance
director services, and has identified Warshaw & Associates Inc., as the new business entity to
enter into the separate contract. Robert S. Warshaw further has advised thal the $150,000 for the
one year term is acceptable to perform the compliance director services, provided that the City
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cover the costs of insurance (liability and errors and omissions) and business license taxes. The
City Administration has determined that an additional amount up to a maximum of $15,000 will
be sufficient to cover the aforesaid costs of insurance and business license taxes and therefore
seeks approval for the City Administrator to execute a separate contract with Robert S. Warshaw
for an amount not to exceed $165,000.

Oakland Municipal Code Section 2.04.051.B authorizes the City Council to dispense with city
competitive process for awarding professional services contracts npon a finding that it is in the
City’s best interests to do so and, here, the Court has ordered the City to modify the contract with
Robert S. Warshaw for the additional compliance director services. By their very nature,
complianee director services cannot be performed by City personnel because those services must
be performed by an entity/individual who is independent and therefore the City does not have
any personnel who can perform the court-ordered work of an independent Compliance Director,
and these services are temporary and are professional, scientific or technical in nature, and will
not result in the loss of employment or salary by any person having permanent status in the
competitive services. '

Approval of this resolution will authorize the City to enter into a contract with Warshaw &
Associates Inc., to expedite compliance with the NSA/AMOU in an amount not to exceed
$165,000 for a one year period commencing on February 12, 2014 and ending January 20, 2015.

PUBLIC OUTREACH/INTEREST

Through the allocation of significant resources and the commitment by Oakland Police
Department (OPD) staff, the reforms outlined in the NSA are being implemented, and have
already become part of OPD’s polieies and training. The NSA reforms are a critical component
of improved community-police relations, with an emphasis on sound police practices, police
integrity, and professionalism

COORDINATION

The City Attorney’s Office and the Budget Office were consnlted in preparation of this report.

COST SUMMARY/IMPLICATIONS

Approval of this resolution will authorize the City Administrator to enter into a contract with
Warshaw & Associates Inc. in an amount not to exceed $165,000.
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- AMOUNT OF RECOMMENDATION/COST OF PROJECT: $165,000.00

Sufficient funding’for this contract is available in the General Purpose Fund (1010), Office of the
Inspector General (OIG) Org (101130), Compliance Director Remedial Action Plan Project
(A468570), Agency Wide Administration Program (PSO1).

SUSTAINABLE OPPORTUNITIES

Economic: The NSA provides for the implementation of reforms within the Department. These
reforms reflect the best practices and procedures for police management in the areas of
supervision, use of force, professionalism, and accountability mechanisms. Over time, having a
highly professional police organization that closely supervises and monitors its activities, and
holds persons accountable for violations of the law and serious misconduct increases public
confidence, improves public relations with the community, and reduces liability and risk for the
City.

Environmental: There are no environmental opportunities.

Social Equity: The police reforms the City is instituting will enhance the Police Department’s
ability to provide highly professional services in ensuring the public safety of the residents of
Oakland.
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For questions regarding this report, please contact Kristin Burgess-Medeiros, Police Auditor, at
(510) 238-7097.

Respectfully submitted,

L —

Sean C."Whefitl____/

Interim Chief of Police
Oakland Police Department

Reviewed by: Paul Figueroa
Interim Assistant Chief of Police
Qakiand Police Department

Prepared by:
Knistin Burgess-Medeiros
Police Auditor, Office of Inspector General

Attachment A: Court Order — December 12, 2012
Attachment B: Court Order — February 12, 2014
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

DELPHINE ALLEN, etal., '
o MASTER CASE FILE
Plaintiffs, NO. C00-4599 TEH
V. 8%%%%% COMPLIANCE
CITY OF OAKLAND, et al., ,
Defendants.

Nearly ten years after the parties agreed to a consent decree that was to have been
completed in five years but that remains incomplete, the Court was scheduled to hear
Plaintiffs’ motion to appoint a recetver. After reviewing Defendants’ opposition to
Plaintiffs” motion, it became clear that Defendants did not dispute many of the issues raised
by Plaintiffs, including Plaintiffs’ conclusion that Defendants would be unable to achieve
compliance without further intervention by this Court. The Court ordered the parties to meet
and confer to attemipt to reach agreement on how this case should proceed and, following the
parties’ request, referred this case to a magistrate judge for settlement.

’ Magistrate Judge Nathanael Cousins held a series of in-person and telephonic
settlement conferences that culminated in the filing of a jointly proposed order on
December 5, 2012. The parties were able to reach an agreement for additional oversight by a
Court appointee who will have directive authority over Defendants relevant to the Negotiated
Settlement Agreement (“NSA”) and Amended Memorandum of Understanding (“AMOQOU”).!
The Court now approves the parties’ agreement as ntodified below énd therefore VACATES

the hearing scheduled for December 13, 2012.

'The NSA and AMOU were entered as orders of this Court on January 22, 2003, and
June 27, 2011, respectively.
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IT IS HEREBY ORDERED that:

A. Appointment of a Cempliance Director

1. The Court will appoint a Compliance Director whose mission will be to bring
Defendants into sustainable compliance with the NSA and AMOU. As the Court’s agent, the
Compliance Director will report directly to the Court and will not act as the agent of any
party to this action or any other entity or individual.

2. The Compliance Director will have the same rights and privileges as have
already been agreed to and/or ordered with respect to the Monitor, including those relating to
testifying in this or other matters, confidentiality, and access to information and personnel.
Likewise, the Compliance Director shall not be retained by any current or future litigant or
claimant in a claim or suit against the City and its employees.

3. The parties will meet and confer and attempt to make a joint recommendation to
the Court regarding the selection of the Compliance Director. If they are not able to agree,
the parties wlll ench recommend candidate(s) to the Court for consideration. The parties’
recommendations, including descriptions of the candidates’ qualifications for the position,
shall be filed under seal on or before December 21, 2012. The selection of the Compliance
Director rests solely within the Court’s discretion, and the Court will not be limited to the
parties’ recommendations, whether separate or joint. -

4.  The Compliance Director will be a full-time position based 1n Oakland for a
minimum of one year and at least until Defendants have achieved. fult compliance with the
NSA and AMOU. The Compliance Director will serve until this case is terminated or until
otherwise ordered by the Court. Any party may petition the Court to remove the Compliance
Director for good cause.

5. The City will pay the costs of the Compliance Director and all costs related to the
Compliance Director’s work, including the cost of providing commensurate support services
and office space. The.Compliance Director’s salary will be established by the Court upon

appointment, and the Compliance Director will receive benefits commensurate with
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comparable City officials, such as the City Administrator and Chief of Police. The Court
expects the City to reach a prompt compensation agreement with the Compliance Director
upon appointment. ‘If an agreement or any payment 1s unduly delayed, tite Court will order .
the City to pay the Compliance Director, as well as the Monitor, through the Court’s registry.
6. The AMOU will i'erﬁain in effect except to the extent it conflicts with this order.
This includes the requirettient that 4 task will rot be remeoved fhom active monitoring until

Defendants have demonstrated substantial compliance for at least one year.

B. Role of the Monitor Upon Appoeintment of the Compliance Director
1. The requirement in the January 24, 2012 order for consultation with the Monitor

will terminate upon appointment of the Compliance Director. However, Defendants will not
implement any of the types of changes or actions identified in the January 24, 2012 order
without the Compliance Director’s direction or approval.

2. Unless othcrwise ordered, the Monitor’s duties and responsibilities will otherwise
remain unchanged and will stay'in effect until this case 1s terminated. These duties include
the continuation of the Monitor’s quarterly reports, drafts of which will be provided
simultaneously to the Compliance Director and the parties.

3. The Monitor ahd the City shall meet ape confer concerning compensatian to be
paid to the Monitor for work performed afier the current AMOU termination date of
January 22, 2014, If they cannot reach agreement, the matter will be resolved by the Court.
If any payment is unduly delayed, the Court will order the City to pay the Monitor, as well as
the Compliance Director, through the Court’s registry.

4. The Compliance Director and the Monitor will be independent positions that
report only to the Conrt antt not to each other. However, the Court expects the Compliance
Director and the Monitor to work closely and in consultation with each other. Thus, for
example, any technical assistance or informal advice provided by the Monitor to Defendants
should include the Cotn;’)h'ance Director whenever possible, ond the Compliance Director

should consult with the Monitor on all major decisions.

3
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C. Duties of the Compliance Director

1. Within 30 days of his or her appointment, the Compliance Director will file a
remedial action plan (“Plan™) that both addresses deficiencies that led to noncompliance and
explains how the Plan ’will facilitate sustainable compliance with all outstanding tasks by
December 2013 or as soon thereatter as possible. In developing the plan, the Compliance
Director will consult with the Monitor, Plaintiffs, the Mayor, the City Administrater, the
Chief of Police, and the Oakland Police Oftiqers’ Assoctation (“OPOA”). The Compliance
Director will work closely and communicate regularly with the Chief of Police, the Chief’s
staff, and other relevant City personnel to implement the Plan. The Plan wili include:

a. - A proposed budget, to be included as part of the Oakland Police Department
(“OPD”) budget, that is mutually agreed to by the Compliance Director, the Mayor, the City
Administrator, and the Chief of Police for the fiscal yeanbased on proposed expendi}tures for
task compliance.

b. A plan for the oversight, acquisition, and implementation of a personnel
assessment system (“IPAS”) that providss a sustainable eatly-warning system that will
mitigate risk by identifying problems and trends at an early stage. The Compliance Director
will ensute that all parties are fully informed about both the procurement of new technology
and how that technology will be used to identity problewns and trends to ensure that officers
are provided the rgquigite assistance at the earliest possible stage.

¢. Strategies to ensure that allegations made by citizens against the OPD are
thoroughly and fairly investigated.

d. Strategies to decrease the number of police misconduct complaints, claims,
and lawsuits.

e. Strategies to reduee the number of internal affairs investigations where
improper findings are made. This includes strategies to ensure that investigators apply the
correct burden of proof, as well as strategies to ensure that complaints are not disposed of as
“unfounded” or “not sustained” when sufficient evidence exists to support that the alleged

conduct did occur.
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f. A list of persons responsible for each outstanding task or specific action
item. This requirement shall supersede the requirement for Defendants to file updated lists of
persons responsible with the Court.

The above list of requirements is not exhaustive. Likewise, the parties have agreed
that tasks related to the following areas are key to driving the sustained cultural change
envisioned by the parties when agreeing to the NSA and AMOU: collection of stop data, use
of force, IPAS, sound management practices, and the quality of investigations by the Internal
Affairs Division. These areas are covered by Tasks 5, 20, 24, 25, 26, 30, 34, 40, and 41. The
Court agrees that the 1dentified tasks are of utmost importance but, unless otherwise ordered,
expects full and sustainable compliance with all NSA tasks.

2. Within 60 days of his or her appointment, the Compliance Director will file a list
of benchmarks for the OPD to address, resolve, and reduce: (1) ineidents involving the
unjustified use of force, including those involving the drawing and pointing of a tirearm at a
person or an officer-involved shooting; (2) incidents of racial profiling and bias-based
policing; (3) citizen complaints; and (4) high-speed pursuits. In developing these
benchmarks, the Compliance Director will consult with the Monitor, Plaintiffs, the Mayor,
the City Administrator, the Chief of Police, the OPOA, and, as necessary, subject-matter
experts to ensure that the benchmarks are consistent with generally accepted police practices
and national law enforcement standarcis.

3. Beginning on May 15, 2013, and by the 15th of each month thereafter, the
Compliance Director will file a monthly statns report that will inclnde any substantive
changes to the Plan, including changes to persons responsible for specific tasks or action
items, and the reasons for those changes. The monthly status reports will also discuss
progress toward achieving the benchmarks, reasons for any delayed progress, any corrective
action taken by the Compliance Director to address inadequate progress, and any other
matters deemed relevant by the Compliance Director. These monthly reports will take the

place of Defendants’ biweekly reports, which shall be discontinued after May 15, 2013.
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4. Pror to filing any documents with the Court, the Compliance Director will give
the parties an opportunity to determine whether any portions of the documents should be
filed under seal. Requests to file documents under seal must be narrowly tailored and made
in accordance with Civil Local Rule 79-5.

5. The Compliance Director may, at his or her sole discretion, develop a corrective
action plan for any task for which the Monitor finds Defendants to be out of compliance. As
part of any such plan, the Compliance Director will determine the nature and frequency of
future internal compliance testing for that tlask.

6. The Compliance Director will have the power to review, investigate, and take
corrective action regarding OPD policies, procedures, and practices that are related to the
objectives of the NSA and AMOU, even if such policies, procedures, or practices do not fall
squarely within any specific NSA task.

7. The Compliance Director will have the authority to direct specific actions by the
City or OPD to attain or improve compliance levels, or remedy compliance errors, regarding
all portions of the NSA and AMOU, ineluding but not limited to: (1) changes to policies, the
manual of rules, or standard operating procedures or practices; (2) personnel decisions,
including but not limited to promotions; engagement of consultants; assignments; findings
and disciplinary actions in misconduct cases and nse-of-force reviews; the discipline or
demotion of OPD officers holding the rank of Deputy Chief and Assistant Chief; and the
discipline, demotion, or removal of the Chief of Police; (3) tactical initiatives that may have a
direct or indirect impact on the NSA or AMOU; (4) procurement of equipment, includmg
software, or other resources intended for the purpose of NSA and AMOU compliance; and
(5) OPD programs or initiatives related to NSA tasks or objectives. The Compliance
Director will have the authority to direct the City Administrator as it pertains to outstanding
tasks and other issues related to compliance and the overall NSA and AMOU objectives.
Unless otherwise ordered, the Compliance Director’s exercise of authority will be limited by

the following:
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a. The Compliance Director will have expenditure authority up to and
including $250,000 for expenditures included in the Plan. This is not a cumulative limit. For
individual expenditures greater than $250,000, the Compliance Director must comply with
public expenditure rules and regulations, including Oakland Municipal Code article 1, chapter
2.04. The City Administrator will seek authorization of these expenditures under expedited
public procurement processes. ‘The Compliance Director may seek an order from this Court
if he or she experiences unreasonable funding delays.

b. Members of OPD up to and including the rank of Captain will continue to be
covered by the Meyvers-Milias-Brown Act, the colleetive bargaining agreement, and OPOA
members’ rights to arbitrate and appeal disciplinary action. The Compliance Director will
have no authority to abridge, modify, or rescind any portion of those rights for these
members.

¢. The Compliance Director will have no authority to rescind or otherwise
modify working conditions referenced in the labor agreements between the City and the
OPOA as those contracts relate to any memher up to and including the rank of Captain.
“Working conditions” include the nghts identified in- the above subparagraph, as well as
salary, hoqrs, fringe benefits, holidays, days off, etc.

d. Prior to removing the Chief of Police or disciplining or demoting the Chief
of Police, an Assistant Chief, or a Deputy Chief, the Compliance Director will first provide
written notige, including reasons for the intended action, to the parties and the affected
individual and an opportunity for appeal to this Court. Where practicable, the Compliance
Director will consult with the Mayor, the City Administrator, and the Chief of Police prior to
providing such notice.* Within seven calendar days of the Compliance Director’s written
notice, the City, Plaintitfs, and the affected Chief, Assistant Chief, or Deputy Chief may

oppose or support any such action, under applicable federal and state law, by filing a notice

with the Court seeking an expedited briefing schedule and hearing. The affected Chief,

“Prior consultation may not always be practicable. For example, the Compliance
Director will not be expected to consult with the Chief of Police on a decision to dlsmplme
demote, or remove the Chief of Police.
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Assistant Chief, or Deputy Chief will retain his or her employment and other rights pending
the Court’s decision.

e. Inall disputes betweeh the City and the Compliance Director relating to this
order, except for the demotion, discipline, and removal decisions covered in the preceding
subparagraph, the Compliance Director will consult with the Mayor, the City Administrator,
the Chief of Police, and Plaintiffs in hopes of reaching consensus. If, after such consultation,
the City and the Compliance Director remain in disagreement, the Compliance Director will
provide written notice to the parties of the dispute and the Compliance Director’s proposed
direction. Within seven calendar days of the Compliance Director’s written notice, the City
may file a notice with the Court seeking an expedited hearing to determine whether the City
should be excused from complying with the Compliance Director’s direction. The City will
comply with any direction that is not timely brought before the Court. The City’s right to
seek relief from the Court must not be abused and should generally be limited to matters
related to employee discipline or expenditures in excess of $250,000. At any hearing on a
disputed issue, the City will bear the burden of persuading the Court that the City’s failure to
tollow the Compliance Director’s direction will not harm the City’s compliance with the
NSA or AMOU, Plaintiffs will be a party to any such hearing, and their counsel will be
entitled to recover reasonable attorneys’ fees and costs from Defendants, as set forth below in

paragraph D.

D. Attorneys’ Fees and Costs

The parties shall meet and confer regarding reasonable attorneys’ fees and costs
relating to Plaintiffs’ motion to appoint a receiver, any motion that may be tiled pursuant to
paragraphs A4, B.7.d, or B.7.¢ of this order, and aiy work perfatmed after January 22, 2014.
Any disputes over attormneys’ fees and costs that the parties cannot resolve independently will
be submitted to Magistrate Judge Cousins. Nothing in this order alters the right of Plaintitfs’
counsel to receive previously agreed upon or previously earned fees and costs under the

AMOU.
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E. Role of the OPOA

Unless otherwise ordered, the OPOA will retain its limited status in interyention until
this case is terminated. The Compliance Director will meet no less than once pe;r quarter
with the president of the OPOA to discuss the perspective of rank-and-file police officers on
compliance efforts.

-
!

F. Further Proceedings
The parties shall appear for a status conference on June 6, 2013, at 10:00 AM, to

di\sci;ss Defendants’ progress toward compliance. The parties and Intervenor OPOA shall
file a joint status conference statement on or before May 24, 2013. ’

The Court is hopeful that the appointment of an independent Cofnpliance Director
with significant control over the OPD will s_ucceed - where City and OPD leaders have failed
—1in helping OPD finally achieve compliance with the NSA and, in the process, become more
reflective of contemporary standards for professional policing. If the remedy set forth in this
order proves gnsuccessful, and Defendants fail to make acceptable progress even under the
direction of the person appointed pursuant to this order, the Court will institute proceedings
to consider appropriate further remedies. Such remedies may include, but are not limited to,
contempt, monetary sanctions, expansion of the Compliance Director’s pﬁowers, or a full

receivership,

IT IS SO ORDERED.

Dated: 12/12/12 ’ j: EIE:E é

. THELTON E. HENDERSON, JUDGE
"UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

DELPHINE ALLEN, et al.,

o MASTER CASE FILE
Plaintifts, NO. C00-4599 TEH
v. %_%_DER 'MO([:)IF(‘)(INGS .
MPLIANCE OVERSIGHT
CITY OF OAKLAND, et al., , MODEL

Defendants.

As the parties are well aware, the remedial phase of this case has extended far longer
than originally anticipated and far longer than the Court believes should have been necessary
had Defendants consistently acted with diligence to implement the reforms they agreed to
over eleven years ago. The parties’ Negotiated Settlement Agreement, entered as an order of
the Court on January 22, 2003‘, was designed to effectuate reforms within five years, with a
possible two-year extension. Years later — and following two further Memoranda of
Understanding between the parties and the appointment of a second monitoring tearm —
Defendants remain out of compliance with.a number of significant tasks.

On October 4, 2012, Plaintiffs filed a motion to appoint a receiver based on their
belief that a monitor alone was insufficient to bring Defendants into compliance. While that
motion was pending, the parties reached an agreement with the assistance of Magistrate
Judge Nathanael Cousins and jointly proposed that the Court appoint a Compliance Director
in lieu of considering Plaintiffs’ motion to appoint a receiver. The Court approved the
parties” agreement, with modifications, on December 12, 2012, The Compliance Director
position was designed to last a minimum 6f one year and at least until Defendants had
achieved full compliance with the settlement agreement. After conducting a series of
interviews, the Court appointed Thomas C. Frazier as Compliance Director, effective

March 11, 2013.
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transition. Individuals paid hourly at Mr. Frazier’s direction, including subject matter
experts, shall immediately cease all activity unless that work is deemed essential and
Mr. Frazier is unable to personally perfotmt such work. All outstanding invoices for hourly
work and expenses must be submitted for the Court’s approval on or before March 10, 2014,
5. Beginning on April 15, 2014, the Monitor shall file bimonthly reports discussing
Defendants’ progress. Prior to filing each bimonthly report, the Monitor shall provide the
parties and Intervenor Qakland Police Officers” Association an opportunity to review the
report for the sole purpose of discussing with the Monitlor whether any information is
confidential and subject to filing under seal. These reports will not replace the Monitor’s
quarterly reports, which will continue to provide the official record of Defendants’ progress.
6. The Monitor shall discuss with the parties necessary modifications to his contract
as a result of the expansion of his powers and duties, ineluding whether he needs to have a
greater on-site presence and the amount of additional compensation that would be
appropriate. The Court expects the additional compensation, including travel expenses and
costs associated with any assistants, not to.exceed $150,000 annually. Any disputes

regarding the contract modifications will be resolved by the Court.

IT IS SO ORDERED.

Dated: 02/12/14 W

THELTON E. HENDERSON, JUDGE
UNITED STATES DISTRICT COURT
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RESOLUTION NO. C.M.S.

Resolution Authorizing The City Administrator To Execute A Professional
Services Contract With Warshaw & Associates Inc. To Provide
Compliance Director Services Regarding The Negotiated Settlement
Agreement In Delphine Allen v. City Of Oakland For One Year, In An
Amount Not To Exceed One Hundred Sixty Five Thousand Dollars
(5165,000), And Waiving The Competitive Advertising And Request For
Proposals/Qualifications Process

WHEREAS, in 2000 plaintiffs filed Delphine Allen et al. v. City of Oakiand (United
States District Court Case no. C00-4599 TEH), whieh commonly is referred ta as the Riders
case, alleging that Oakland police officer violated their civil rlghts by planting evidence,
committing perjury and using excessive force; and

WHEREAS, the City terminated the officers, an arbitrator upheld the termination of the
three officers who filed grievances, the Alameda County District Attorney dismissed numerous
cases because the officers’ testimony was unreliable, released a nurober of the plaintiffs who
were in custody and criminally prosecuted officers; and

WHEREAS, in 2003 the City Council approved the Negotiated Settlement Agreement to
resolve the Riders case and the Court issued an order approving the NSA and retained jurisdiction
to oversee compliance with the NSA; and

WHEREAS, the NSA required that the City institute a number of reforms to assure
compliance with constitutional standards and that the parties work with an independent monitor
who would help the Court oversee compliance; and the parties subsequently executed a
Memorandum of Understanding (“MOU”) and an Amended Memorandum of Understanding
(“AMOU™) that superseded the NSA and the City continues to 1mplement the remaining
compliance tasks; and

WHEREAS, in 2009 the Oakland Police Department selected Robert S. Warshaw/Police
Performance Solutions, Inc., (formerly known as Alexandria Group of MPRI) to serve as
independent monitor for a two year period under the NSA in accord with the City’s contract

procedures and laws and the Council approved the professional services agreement for two years
in the amount of $1,500,000; and



WHEREAS, at the request of the Oakland Police Department the City Administrator
presented a Resolution which was approved by Council in June 2010 increasing the budget
amount of the contract with Robert S. Warshaw/Police Performance Solutions, Inc., in the
amount of $100,320 for the provision of additional technical assistance to OPD; and

. WHEREAS, in June 2011 the City Council waived advertising and competitive
processes and approved a two-year extension of the monitor’s contract for $1,684,000, and the:
Council subsequently approved a one-year extension of the monitor’s contract, for the period of
January 21, 2014 to January 20, 2015 for $910,000, for monitoring services related to compliance
with the NSA/AMOU, and

WHEREAS, on December 12, 2012 the Court issued an Order providing for the appointment
of a Compliance Director “to bring Defendatits [City]) into sustainable compliance with the NSA and
AMOU” and further providing that the Compliance Director would report directly to the Court and
serve as the Court’s agent; and on March 4, 2013 the Court appointed Thomas C. Frazier as the
Compliance Director (Order Appointing compliance Director, March 4, 2013, ECF No. 911, see also
-Order Re Compliance Director, December 12, 2012, ECF No. 885); and

WHEREAS, on February 12, 2014 the Court terminated the appointment of Thomas C. Frazier
as Compliance Director, transferred all authority previously vested in Mr. Frazier to the court appointed
Monitor, Robert S, Warsaw, until otherwise ordered (Order Modifving Compliance Oversight Model,
Feb 12, 2014, ECF No. 973), and

WHEREAS, the Court’s February 12, 2014 order further ordered the Monitor to discuss with
the City necessary modifications to his contract as a result of the expansion of his powers and duties,
including whether he needs to have a greater on-site presence and the amount of additional
compensation that would be appropriate, and declared that the “Court expects the additional
compensation, including travel expenses and casts associated with any assistants, not to exceed

$150,000 annually and provided that any disputes regarding the contact modifications will be resolved
by the Court (Order Modifying Compliance Oversight Model, Feb 12, 2014, ECF No. 973); and

WHEREAS, Robert S. Warshaw has advised the City that he desires a separate contract
for the compliance director services, and has identified Warshaw & Associates Inc., as the new
business entity to enter into the separate contract; and ‘

WHEREAS, Robert S. Warshaw further has advised that the $150,000 for the one year
term is acceptable to perform the compliance director services, provided that the City cover the -
costs of insurance (liability and errors and omissions) and business license taxes; and

WHEREAS, the City Administration has determined that an additional amount up to a
maximum of $15,000 will be sufficient to cover the aforesaid costs of insurance and business
license taxes and therefore seeks approval for the City Administrator to execute a separate
contract with Robert S. Warshaw for an amount not to exceed $165,000; and



WHEREAS, sufficient funds have been budgeted in FY 2013-2015: General Purpose
Fund (1010), Office of the Inspector General (OIG) Org (101130);, Compliance Director
Remedial Action Plan Project (A468570), Agency Wide Administration Program (PS01); and

WHEREAS, Oakland Municipal Code Section 2.04.051.B authorizes the City Council to
dispense with city competitive process for awarding professional services contracts upon a
finding that it is in the City’s best interests to do so and, here, the Court has-ordered the City to
modify the contract with Robert S. Warshaw for the additional compliance director services; and

WHEREAS, by their very nature compliance director services cannot be performed by
City personnel because those services must be performed by an entity/individual who is
independent and therefore the City does not have any personnel who can perform the court-
ordered work of an independent Compliance Director, and these services are temporary and are
professional, scientific or technical in nature, and will not result in the loss of employment or
salary by any person having permanent status in the competitive services; now, therefore, be it

RESOLVED: That the City Administrator or designee is authorized to execute a contract
with Warshaw & Associates Inc., for compliance director services to expedite compliance with
the NSA/AMOU in an amount not to exceea $165,000.00 for a one year peried commencing on
February 12, 2014 and ending on January 20, 2015; and be it

FURTHER RESOLVED: That pursuant to Oakland Municipal Code, Chapter 2.04,
sections 2.04.050 and 2.04.051 and for the reasons stated above and in the City Administrator’s
report accompanying this resolution, the Council finds and determines that it is in the best
interests of the City to waive the advertising and RFP/RFQ competitive process, and hereby
waives these requirements; and be it

FURTHER RESOLVED: That funds have been budgeted in the proposed FY 2013-
2015 budget: General Purpose Fund (1010), Office of the Inspector General (O1G) Org
(101130), Compliance Director Remedial Action Plan Project (A468570), Agency Wide
Administration Program (PS01); and be it ‘

FURTHER RESOLVED: That the City Administrator or designee is authorized to carry
out all administrative and financial actions, including negotiations, certifications, assurances, and
related actions as necessary to execute, amend, or extend this contract, except for increases in the
contract amount, without returning to the City Council; and be it



FURTHER RESOLVED: That in accordance with Article IV, section 401(6) of the City
Charter, agreements authorized by this resolution shall be approved by the City Attorney for form
and legalhty before execution and a copy of fully executed agreements shall be placed on file with
the Office of the City Clerk.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, GALLO, GIBSON MCELHANEY, KALB, KAPLAN, REID, SCHAAF

and PRESIDENT KERNIGHAN
NOES -
ABSENT -
ABSTENTION -
) ATTEST:
' LaTonda Simmons
City Clerk and Clerk of the
Council of the City of Oakland, California
<



