+ FILED i
= ICE OF THE CiT 1 CIERY
QAKLAND

CITY of OAKLAgg;a DEC -5 PMI2: S | AGENDA REPORT

TO: DEANNA J. SANTANA, FROM: David McPherson,
CITY ADMINISTRATOR Revenue & Tax Administrator
i
SUBJECT: Spending Authority for the ACS/Xerox DATE: November 5, 2013
Parking Citation Management Conttact

City Administrato

Approval: rM W i e l/ ( 98/[ 3

Council District: City-Wide

1
I
RECOMMENDATION }

Adopt A Resolution (1) Establishing Spending Authority On The Existing Contract With ACS
State And Local Solutions Inc./Xerox, In An Annual Amount Not to Exceed Nine Hundred
Thousand Dollars ($900,000) For Parking Citation Administration and Revenue Collection
Services; And (2) Authorizing An Appropriation Upon Receipt Of Collection Fee Revenues In
An Annual Amount Not To Exceed Two MllhOI‘liElght Hundred Thousand Dollars ($2,800,000),
As Required And Equal To The Thirty Percent (30%) Special Collections Fee On All Assigned
Citations, Which Is Imposed By The Contractor In Addition To The Motorist’s Outstanding
Citation.

r
OUTCOME !

|

Adoption of the attached resolution will establlshl the necessary spending authority required to
fulfill the City’s contractual fiscal responsibilities regarding the Contract between the City of
Oakland and ACS/Xerox for parking citation administration and revenue collection services.

BACKGROUND/LEGISLATIVE HISTORY |

At the February 16 2010 regular meeting of the (I)akland City Council, the Council approved
Resolution 82531" authorizing the City Admmlstrator to negotiate and execute a contract
(“Contract”) between ACS/Xerox to provide a parkmg citation administration and revenue
reconciliation system (“CARR”). The City Council authorized a contract term of three years with
two one-year options for renewal. The initial three -year term expired March 31, 2013, and the
City exercised a one-year renewal option that explres March 31, 2014. There is one renewal
option remaining for the term of April 1, 2014 through March 31 2015, at which point the City
will be required to advertise a Request for Proposals regarding these services,

' Reso 82531-Resolution Authorizing the City Administrator to Negotiate and Execuie a Contract Between the City of Oakland
and ACS State & Local Solutions, Inc.. to Provide a Parking CU'uJon Administration and Revenue Reconciliation System
(CARRS) at an Estimated Cost of Ninc Hundred Thousand Dollars ($900,000) Per Year for a Term of Three Years Beginning
March 1, 2010 with Two One-Year Options to Renew. |
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To: Deanna J. Santana :
Subject: ACS/ Xerox Parking Citation Management Comraf;l
|

Date: November 5, 2013 Page 2

ANALYSIS

In 2010, the Parking Division (whose financial functlons are now housed in the Revenue
Division) estimated the costs under the Contract at $900,000.2 The Parking Division’s annual
expenditure estimate was accurate in reflecting the costs related to the CARR system, but did not
reflect the collection component of the Contract Wthh is referenced in Section 4.b. (6) of the
Contract and stipulates a collection fee equal to 30% of successful parking citation recovery.
(“Collection Fee) The Collection Fee is 1mposed by ACS/Xerox in addition to the parking
citation fee. To maintain adherence to generally accepted accounting practices, the Contract
requires ACS/Xerox to remit all collected funds to the City, including their Collection Fee, and
then invoice the City separately (1) for payment of the Collection Fee, and (ii) for the CARR
system.

The Collection Fee is fluid and dependent upon successful collection of delinquent parking
tickets by ACS/Xerox. For example, in Fiscal Year 2012, the Collection Fee was $867,848; and
in Fiscal Year 2013, the Collection Fee was $1,959,714. This is in addition to the $900,000
annual Contract value for the CARR system. Thufs, the adopted resolution (82531C.M.S.) does
not provide sufficient budget authority to make aﬁnual payments under the Contract as it only
speaks to the CARR system costs and does not adﬁdress the Collection Fee.

It 1s important to note that there is a correlation btheen an increase in ACS’ Collection Fee and
an increase in the City’s delinquent parking citation revenues. (Table 1)
k
Table 1 ACS Collection Revenue

FY 2012 FY 2013

Total Collection Remitted to the City
Less ACS 30% Collection Fee

3,240,642 $ 7,550,047

;
|
|
| (867.848) §  (1959714)

Net Collection Revenue to City| $ 2,372,794 $ 5,590,333

Staff is requesting spending authority for the Collection Fee be authorized at an annual amount
not to exceed $2.8 million. This value was calcule:lted by averaging the three highest collection
months in Fiscal Year 2013 and extrapolating the|average over a twelve-month contract term.
The Collection Fee is imposed by ACS/Xerox in addltlon to the parking citation fee, and does
not reduce City revenues. However, it is 1mp0rtant that the Council authorize sufﬁc1ent spending
authority to ensure the Collection Fee can be remitted to ACS/Xerox in accordance with the
Contract. Furthermore, failure to fulfill contractual obligations could jeopardize collaborative

[

* Specifically, Resolution 8253 1s title and resolved section staje, Sl 1atan estimated nine hundred thousand dollars per vear.
7 4.b (6) Special Collections. Contractor is autherized 10 add and collecl a 30 percent contingency fee on all assigned citations
updated or uploaded 10 €TIMS, so long as the cited party rather lhan the City is responsible for such fee. Ifithe City voids any
citation or citations three or more weeks after an account is 1n1[1a]lv assigned 1o ACs for collection activity the City will be
responsible for the 30% collection fees upon subrmitting documentation to the City showing that collection activities have been
initiated. [fithe City veids any citation or citations less than three weeks after an account is assigned to ACS for collection
activity, ACS will not be entitled to the 30% collecuon fee.
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‘ .

efforts to improve the management of parking c1te}mons and to increase citation collections
through the proposed scofflaw-booting program.

I
PUBLIC OUTREACH/INTEREST |

|
This item does not require any additional public ofutreach.

COORDINATION |
I

This report was prepared in coordination between the Administrative Services Department and
the City Attorney’s Office. li

I

|

COST SUMMARY/IMPLICATIONS

This action has negligible fiscal impact, as it only requires the use of City resources (the sunk
costs of staff time and supplies) to process 12 addlitional invoices per Contract year.

|
SUSTAINABLE OPPORTUNITIES

Economic: No direct economic opportunities have been identified.

Environmental: No direct environmental opportunities have been identified.

Social Equity: No social equity opportunities have been identified.

For questions regarding this report, please contact David McPherson, Revenue and Tax
Administrator, at 510-238-6650. ;

f

Dawd McPherson
Revenue & Tax Administrator

Prepared by:
Margaret O’Brien,
Principal Revenue Analyst, Revenue Division

Attachments: ACS Contract
Resolution

i

' Item:

| Finance and Management Committee
: December 17, 2013
|
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Approved as to Form ar_:d Legall
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BFFH!’.E E)F\I;IIL-;*‘.‘TY CLERK |
woes 25 oy, OAKLAND C|J;’5§?UNC|L

REsSOLUTION NoO. ; C.M.S.

City Attarney

RESOLUTION AUTHORIZING THE ' CITY 'ADMINISTRATOR TO
NEGOTIATE AND EXECUTE A CONTRACT BETWEEN THE CITY OF
OAKLAND AND ACS STATE & LOCAL SOLUTIONS, INC., TO PROVIDE A
PARKING  CITATION  ADMINISTRATION AND  REVENUE
RECONCILIATION SYSTEM (CARRS) AT AN ESTIMATED COST OF NINE
HUNDRED THOUSAND DOLLARS ($900,000) PER YEAR FOR A TERM OF
THREE YEARS BEGINNING MARCH 1, 2010 WITH TWO ONE-YEAR
OPTIONS TO RENEW |

'WHEREAS, the City of Oakland wishés to, enter into an agreement with ACS State &
Local.Solutions, Inc. to Provide a Parking Citation Administration and Revenue Reconciliation
System (CARRS); and L g

WHEREAS, the City’ s‘Purchasmg Ordlnancc Oakland Muﬁlclpal Code (“OMC™)
Chapter 2.04, requires that the City conduct a compctltlvc process (Request for Proposals/
chucst for Qualifications} for profcssmnal services agreements in excess 0fi$23,000; and

WHEREAS, a competitive Request for Proposals was issued August 7, 2009 and two
companies submitted proposals responsive to the Clty s request; and -

WHEREAS, upon the City’s request, the two companies submitted their “best and final
offers” on January 29, 2010; and _ | . -

WHEREAS, through both an internal and c|xtcma1 rating process the proposal submitted
by ACS State & Local Solutlons Inc, was dctcnmnlcd to best meet the needs ofithe City; and..

. WHEREAS, ACS State & Local Solutlons| Inc., is qualified and able to provide an
1ntcgrated parking citation management system for the Clty of Oakland within the requirements

set forth by the City; and i
h . r

WHEREAS, the City Council finds that the; service is professional in natilrc' a’nd

WHEREAS, the City Council finds that the agreement shall not rcsult in the loss of:
salary or- cmployment by any person having permanent status in the competitive service; and




[
|
|
|

WHEREAS, funds for the agreement are avallable in the Finance and Management
Agency Parking Administration adopted FY 2009-201 1 budget in the General Purpose Fund
(1010), Organization (08911); now, therefore, be 1t

i :

RESOLVED: That the City Administrator is hereby authorized to negotiate and execute
a Professional Service Agreement between the City of Oakland and ACS State & Local
Solutions, Inc., to provide a Parking Citation Admmlstratlon and Revenue Reconciliation System
(CARRS) at an estimated cost of Nine Hundred Thousand Dollars ($900,000) per year for a term
ofithree years beginning March 1, 2010 with two one-year options to renew; and be it

FURTHER RESOLVED: That the agreerhent authorized hereunder is subject to City
Attorney approval for form and legality and shall be placed on file in the Office ofithe City Clerk.

FEB 1 6 2010

IN COUNCIL, CAKLAND, CALIFORNIA, , 2010

PASSED BY THE FOLLOWING VOTE:

|
|
|

, and PRESIDENT

AYES - BRI, [ Joiy POEWER; K APLAN, KERNIGHAN, NADEL, QUAN,
BRUNNER - [, ;

' NOES - Brocks, De La Fuente-1 !

ABSENT- (9

rd

LaTonda Simmons

City Clerk and Clerk of the Councll
of the City of Oakiand, California

ABSTENTION - @




' i
PROFESSIONAL SERVICES AGREEMENT
BETWEEN THE CITY OF OAKLAND
AND ACS STATE & LOCAL SOLUTIONS, INC.
!

:

This Professional Services Agreement (“Agreément”) is entered into on this 2“& day of April
2010 (“Effective Date™) by and between the CITY OF, OAKLAND, a California municipal corporation,
acting by and through its Finance and Management Age:ncy ("City"), and ACS STATE & LOCAL
SOLUTIONS, INC., a New York corporation (“Cpntra'xctor").

rd

I
RECITALS

’

. I N . . .
WHEREAS, the City desires to provide a com}?rehensivé system for managing parking citations
and enforcement within the City of Oakland; and I

WHEREAS, the City’s Purchasing Ordinance requires that the City conduct a competitive
process (Request for Proposals/ Request for Qualifications) for proqusional services agreements in excess
of $25,000 [(OMC section 2.04.051(A)]; and

WHEREAS, a competitive Request for Propos!als for a Parking Citation Administration and
Revenue Reconciliation Systemn (“System”™) was issuecli August 7, 2009 and two companies submitted
proposals responsive to the City’s request; and

WHEREAS, through both an internal and external rating process the proposal submitted by
Contractor was determmed to best meet the needs of the City; and

WHEREAS, Contractor is qualified and able to provide an integrated parking citation
management system for the City of Oakland within the requirements set forth by the City; and

WI—IEREAS, on February 16, 2010, the City Council ofithe City of Oakland authorized the City
Administrator to negotiate and execute an agreement with Contractor; and

WHEREAS, Contractor is highly qualified to perform the services required hereunder by virtue of
its substantial experience with large municipalities; and

WHEREAS, the parties hereto wish to enter inLto an agreement pursuant to which Contractor
provides the System and services as described herein for the consideration and under the terms provided
herein; '

NOW, THEREFORE, in consideration ofithe promlses and covenants set forth herein, the parties
hereto covenant and agree as follows: '
i
1. Exhibits |
The articles and the exhibits set forth below are attached to and form a part of this Agreement. In
the event ofiany conflict in the defmition or interpretation ofiany word, responsibility, service

schedule, or contents of a deliverable product between the Agreement and exhibits, or between
exhibits, said conflict or inconsistency shall be resolved by giving precedence first to the

1
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Agreement, then to Exhibit A, Modifications to Contractor’s Proposal, then to Exhibit B, the .
City's Request for Proposals, and then to Exhlblt C, Contractor’s Proposal.

EXHIBIT A — Modifications to Contrlactor s Proposal
EXHIBIT B - Request for Proposals dated August 7, 2009
EXHIBIT C - Contractor's proposal

Scope of Services

Contractor will perform the services required by this Agreement and as specified in Contractor’s
proposal (Exhibit C), as modified by Modifi catlons to Contractor’s Proposal (Exhibit A).
Contractor will comply with all provisions of thle City’s RFP (Exhibit B). Contractor will not
directly collect payments from persons to whom City has issued citations, except if authorized so
in writing by the City if and when the City elects to use the “Jock box” optional service offered by
Contractor, and except after an account has been assigned to collections, Contractor will not
directly respond to inquiries from persons to whom City has lssued citations, except after an

account has been assigned to collections. |

The Project Manager for the City shall be Thomas DiSanto, Administrative Services Manager.
The Project Manager for Contractor will be Reneee Jordan, If a Party wishes to change its
Project Manager, that Party will notify the other in writing,

Contractor’s Project Manager will meet with tne City on a monthly basis, or more often lf
requested by the City, to review reports on citation processing and payment, and to discuss
Contractor perfonnance related to citation proclessmg and collections.

I

Time of Performance |
!

The period of performance under this Agreement shall commence upon the Effective Date, and
shall expire after an initial period of three (3) years from the Effective Date, if not extended as
provided herein. City shall have the option, in 1ts sole discretion, to extend this Agreement for two
additional one-year terms (“Option Terms™) upotn ninety (50) days notice to Contractor prior to
the commencement of the additional term. By mutual consent, City and Contractor may continue
this Agreement on a month-to-month basis after the expiration of the initial tenn of contract including

the possible Option Terms. ;
|

Compensation and Method of Payment .'

a. Compensation shall be made in monthly payments, within 20 days of receipt of vendor
invoice, for each month of work, unless the City determines services have not beén performed in
full compliance with Exhibit B (City's RFP), Elxhibit C (Contractor’s Proposal) and Exhibit A,
Modifications to Contractor's Proposal, If there are disagreements on the services performed
between the City and the Contractor, the City and the Contractor will attempt to resolve them

expeditiously. To ensure control of expenditures and to improve the reporting of deliverables and '

services provided by Contractor and received by City, Contractor will submit to City's Project
Manager a monthly invoice in accordance with ;Scope of Services of this Agreement which shall
include but is not limited to the following mformatlon (1) Description of services and or
deliverables rendered during the period; and (2) Detailed accounting of billable services rendered
during the period. All invoices submitted by Contractor for payment must have the approval of
City’s Project Manager or her/his designee. Approval for payment will notbe unreasonably
withheld, If a portion of an invoice is disputed, City shall notify Contractor of the amount in

2




dispute and shall approve for payment that portion of the invoice that is not in dispute. City will
authorize payment for all sums not under dlspute within thirty days of the receipt of the invoice.

b.. - -

: * |
The breakdown of charges associated'with this agreement are as follows:
I
(1) Price per ticket. Per citation processmg cost is $.99 per citation issued (updated or
uploaded to the eTIMS system) if the City uses a dedicated server, or $0.93 if the City
uses Internet connection, with the following tiered pricing conditions based on annual
ticket processing costs to City: -

«  $0-$520,000 in ticket pror!:essing costs are $0.99 ($0.93 internet)
*  over §$520,000 in ticket pré)cessing costs are $ 0.95 per ticket ($0.90 internet)

Only those tickets first assigned to Contractor after the' $520,000 threshold
have been reached will befinvoiced as $0.95 per ticket ($0.90 internet). All
tickets assigned to Contractor prior to reaching the $520,000 threshold shall

‘be invoiced at $0.99 ($0.91l3 internet).

(2) Reimbursable Costs. Reimbursenient for actual cost incurred as approved by City
and included in Exhibit B (City’s RFP), Exhibit C (Contractor’s Proposal), and/or
Exhibit A, Modifications to Contractor’s Proposal, such as handheld ticket stock,
envelopes, postage, credit card fees, etcj:.

l
(3) Lock Box Payment Processing- Optional Servicé. City may retain Contractor to
provide the lockbox payment processing function offered in Contractor’s Proposal, City

~may also purchase or lease-to-purchase’ payment processing equipment.

Upon City’s written request, Contmcto?r will process lockbox payments on an overflow
basis on behalf of the City, in one of two ways, as determined by City:

¢ Lockbox payment processilng by a financial institution with costs not to
exceed $0.44 per payment|
« Lockbox payment processing by Contractor lockbox operation with costs not
" to exceed $0.4] per payment
!

If the City wishes to assign all lockbox‘operations to Contractor on a permanent basis,
City will give Contractor thirty days notice thereof.

(4) Mail Processing Equipment. Contractor shall be reimbursed for actual cost of
mail/citation payment processmg equ:p’ment provided to the City. Contractor will
facilitate payment processing equlpment vendors to demonstrate equipment for purchase
or lease options that is at a lower price ! than the option Contractor proposed in Exhibit C,
!
(5) Consultation Services. Hourly blllmg for additional consultation services beyond
the Request for Proposal project scope, '$23.75 per hour. Any additional consultation
services provided by the Contractor must first be approved in writing by the City’s
Project Manager. {

(6) Special Collections. Contractor is authorized to add and collect a 30 percent
contingency collection fee on all assigned citations updated or uploaded to eTIMS, so’
long as the City is not respOnSJble for Such fee. Ifthe City voids any citation or citations

3
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three or more weeks after an account is initially assigned to ACS for collection activity,
the City will be responsible for the 30% collection fee upon submitting documentation to
the City showing that collection acm;mes have been initiated. If the City voids any
citation or citations less than three weeks after an account is assigned to ACS for
collection activity, ACS will not be entitled to the 30% collection fee.

c. City reserves the right to change any portion of the work required under this Agreement,
or amend such other terms and conditions which may become necessary. For any change that
does not significantly affect the scope of work as set forth in the Statement of Work, the period of
performance, payments, or any term or condmons included under this Agreement, a Change
Notice shall be prepared and signed by City's 'Pro_;ect Manager and Contractor's Project Manager.
Contractor is entitled to an equitable adjustment for any such change which negatively impacts
Contractor financially, Contractor may request an equitable adjustment by submitting a claim to
the City’s Project Manager which shall mclude back-up for any claimed adjustment. The details
of any equitable ad_]ustment shall be subject to the Parties’ mutual agreement and good faith
negotiations. For any revision that significantly affects the scope of work, period of performance,
payments, or any term or condition included in this Agreement, a negotiated Modification to the

Agreement shall be subject to approval of Council and execution by the Project Managers.
i

bt

Independent Contractor

a. Rights and Responsibilities. It is express]y agreed that in the performance of the services
necessary to carry out this Agreement, Contractor shall be, and is, an lndependent contractor, and is
not an employee of the City. Contractor has and shall retain the right to exercise full control and
supervision of the services, and full control over the employment; direction, co mpensatlon and
discharge of all persons assisting Contractor in the performance of Contractor’s services hereunder.
_ Contractor shall be solely responsible for all matters relating to the payment of his/her employees,
including compliance with social security, w:thho]dlng and all other regulations governing such
matters, and shall be solely responsible for Contractor’s own acts and those of Contractor’s
subordinates and employees. Contractor will determme the method, detalls and means of performlng

the services described in Exhlblt A and Exhibit C.

b. Contractor’s Qualifications. Contractor represents that Contractor has the qualifications
and skills necessary to perform the services under this Agreement in a competent and-professional
manner without the advice or direction of The Clty This means Contractor is able to fulfill the
requirements of this Agreement. Failure to perform all of the services required under this
Agreement will constitute a material breach of the Agreement and may be cause for termination
of the Agreement. Contractor has complete and sole discretion for the manner in which the work
under this Agreement is performed. Prior to execution of this agreement, Contractor shall
complete Schedule M (*Independent Contractor Questionnaire™), attached hereto.

c. Payment of Income T'axes, Contractor i:s respensible for paying, when due, all income taxes,
including estimated taxes, incurred as a result of the compensation paid by the City to Contractor for
services under this Agreement. On request, Contractor will provide the City with proof of timely
payment. Contractor will indemnify the City for any claims, costs, losses, fees, penalties, interest or
damages suffered by the City resulting from Contractor’s failure to comply with this provision.

|

. . o ! .
d. Non-Exclusive Relationship. Contractolr may perform services for, and contract with, as
many additional clients, persons or companies as Contractor, in his or her sole discretion, sees fit.

|
|
!
[
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e. Tools, Materialg and Equipment. Contractor will supply all tools, materials and equipment
required to perform the services under this Agréement.

f. Cooperation of the City, The City willlcomply with all reascnable requests of Contractor
necessary to the performance of Contractor’s duties under this Agreement.

g Extra Work. Contractor will do no extra work under this Agreement without first receiving
prior written authorization from the City,

Notices |

The City’s Pro}ect Manager, or her/his designee, shall execute all notices or demands authorized or
required to be given under this Agreement on béhalf of City. All notices of demands required or
permitted to be given or made hereunder shall be in writing and shall be deemed to have been given
if made by hand delivery with signed receipt; or when mailed by first class registered or certified
mail, postage prepaid, addressed to City and/or Contractor at their addresses designated below; or
at such other address that City or Contractor, as the case may be, shall have fumished‘in writing

to the other. - |

If to City:
Noel Pinto i
Director of Parking, City of Oakland
250 Frank Ogawa Plaza, Suite 6300
Oakland, CA 94612
510-986-2688

With a copy to:

John A. Russo

City Attorney

City of Oakland

| Frank Ogawa Plaza, 6" Floor
Oakland, CA 94612 i
510-238-3601

If to Contractor:

ACS State & Local Solutions
Attn.: Doris Cariick

255 California St., Suite 550
San Francisco, CA 94111
415-486-3334

With a copy to:

ACS State & Local Solutions, Inc.
Attn.: Contracts Department
12410 Milestone Center Drive
Germantown, MD 20876
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Proprietary of Confidential Information of the City
|

Contractor understands and agrees that, in the |performamce ofithe work or services under this
Agreement or in contemplation thereof, Contractor may have access to private or confidentiai
information which may be owned or contro:lcd by the City and that such information may contain
proprietary or confidential details, the dlsclosure of which to third parties may be damaging to the
City. Contractor agrees that al! information disclosed by the City to Contractor shail be heid in
confidence and used only in performance ofithe Agreement. Contractor shail exercise the same
standard of care to protect such information asia reasonably prudent contractor wouid use to

protect its own proprietary data.

Ownership of Resuits
1

Any interest ofi Contractor or its Subcontractor;s, in specifications, studies, reports, memoranda,
computation documents prepared by Contractor or its Subcontractors in drawings, plans, sheets or
other connection with services to be performec! under this Agreement shall be assigned and
transmitted to the City. However, Contractor may retain and use copies for reference and as

documentation of its experience and capabflitiTs.

Copyright |[

Contractor shall execute appropriate documents to assign to the City the copyright to works
created pursuant to this Agreement, 1

T
i
Audit ' ' |

a, Contractor shall maintain (2) a full set 01:7 accounting records in accordance with generally
accepted accounting principles and procedures for ail funds received under this Agreement; and (b)
fuli and complete documentation ofiperfonnance related matters such as benchmarks and
deliverables associated with this Agreement.

b. Contractor shali (a) permit the City to have access to those records for the purpose ofi making
an audit, examination or review of financial and perfonnance data’ pertaining to this Agreement; and
(b) maintain such records for a period of four years following the last fiscal year during which the
City paid an invoice to Contractor under this Agreement.

|
c. h addition to the above, Contractor will comply with all audit, inspection, record-keeping
and fiscal reporting requirements set forth in Schedule S, Audit Inspection and Fiscal Reporting

Requiremenys, which is attached hereto and inc::orporated by reference.

i
Agents/Brokers

Contractor warrants that Contractor has not empioyed or retained any subcontractor, agent, company
or person other than bona fide, fuli-time empIOyeies of Contractor working solely for Contractor, to
solicit or secure this Agreement, and that ContraL%tor has'not paid or agreed to pay any subcontractor,
agent, company or persons other than bona fide employees any fee, commission, percentage, gifts or
any other consideration, contingent upon or rcsultmg from the award ofithis Agreement. For breach
or violation ofithis warranty, the City shall have the right to rescind this Agreement without liability
or, in its discretion, to deduct from the Agrecmcnlt price or consideration, or otherwise recover, the

full amount of such fee, commission, percentage or gift.
!

3
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13..

14,

15,

|
|
|

Assignment = ’

Contractor shall not assign or otherwise transfer Any rights, duties, obligations or interest in this
Agreement or arising hereunder to any person, persons entity or entities whatsoever without the
prior written consent of the City and any attempt to assign or transfer without such prior written
consent shall be void, Consent to any single assi gnment or transfer shall not constitute consent to

any further assignment or transfer. N

Publicity

Any publicity generated by Contractor for the project funded pursuant to this Agreement, during the
term of this Agreement or for one year thereafter, will make reference to the contribution of the City
of Oakland in making the project possible. The words “City of Oakland” will be explicitly stated in .

" all pieces of publicity, including but not limited to flyers, press releases, posters, brochures, public

service announcements, interviews and newspap{er articles.

City staff will be available whenever possible at the request of Contractor to assist Contractor in
generating publicity for the project funded pursuant to this Agreement, Contractor further agrees to
cooperate with authorized City officials and staff in any City-generated publicity or promotional
activities undertaken with respect to this project.

Title of Property
1

a. Title to all property, real and personal, at:qmred by Contractor from City funds shall vest in
the name of the City of Oakland and shall be accounted for by means of a formal set of property
records. Contractor acknowledges it is responsnble for the protection, maintenance and preservation
of all such property held in custody for the City durmg the term of the Agreement. The Contractor
shall, upon expiration of termination of this Agreement, deliver to the City all of said property and
documents evidencing title to same. In the case of lost or stolen items or equipment, Contractor shall
immediately notify the Police Department, obtain a written police report and notify the City in
accordance with “Notice”™ section of this Agreerpent :

I
b, Contractor shall provide to the City Auditor all property-related audit and other reports
required in Schedule 8§ and under this Agreemer!]t In the case of lost or stolen-items or equipment,
Contractor shall immediately notify the Police Department, obtain a written police report and notify
the City in accordance with the “Notice™ section of this Agreement.

I
c. Prior to the disposition or sale of any real or personal property acqulred with City funds,
Contractor shall obtain approval by the City Council and City Administrator in accord with the
requirements for disposal or sale of real or personal surplus property set forth in the Oakland City
Charter and/or Oakland Municipal Code Title 2 04, Chapter 2.04.120. Surplus supplies and

equipment — Disposal or Destruction, r
f

Insurance
|

Unless a written waiver is obtained from the City's Risk Manager, Contractor must provide the
insurance listed in Schedule Q. Schedule Q is attached and incorporated herein by reference.
|

!
|
y
|




16.

Indemniﬁcation

a. Notw;thstandmg any other provision of this Agreement, Contractor shall indemnify and
hold harmless (and at City’s request, defend) Clty, and each of their respective Councilmembers,
officers, pariners, agents, and employees (each, 'of which persons and organizations are referred to
collectively herein as "Indemnitees” or mdmdually as "Indemnitee”) from and against any and all
liabilities, claims, lawsuits, losses, damages, démands, debts, liens, costs, judgments, obligations,
administrative or regulatory fines or penalties, ?ctmns or causes of action, and expenses
(including reasonable attorneys' fees) caused bif or arising out of any:

(i) Breach of Contractor's obligations, representations or warranties under this Agreement;

(it} * Negligent or wrongful acts or omissions in the course of performance by Contractor
under this Agreement '

(it} Claim for personal injury (including death) or property damage to the extent based on
the strict liability or caused by any negllgent act, error or omission of Contractor;

"(iv) Unauthorized use or disclosure by Contractor ofi Confidential Information as provided

in Section 7 above; and |

{(v) Claim of infringement or alleged violation of any United States patent right or
copyright, trade secret, trade mark, or service mark or other propnetary or intellectual

property rights of any third party. r SN

b. For purposes of the preceding Subsections (i) through (vi), the term “Contractor”
includes Contractor, its officers, directors, employees, representatives, agents, servants, sub-
consultants and subcontractors, | '

c. City shall give Contractor prompt written notice of any such claim of loss or damage and
shall cooperate with Contractor, in the defense and all related settlement negotiations to the extent
that cooperation does not conflict with City's mterests

d. Notwithstanding the foregoing, City shéll have the right if Contractor fails or refuses to
defend City with Counsel acceptable to City to tengage its own counsel for the purposes of
participating in the defense. In addition, if Contractor fails to assume the defense of any claim
Contractor is obligated to defend pursuant to this Section 16, City shall have the right to withhold
any payments due Contractor in the amount of ant:c:pated defense costs. In no event shall

- Contractor agree to the settlement of any claim described herein without the prior consultation

with the City, i
l

F

e. Contractor acknowledges and agrees that it has an immediate and independent obligation
to indemnify and defend Indemnitees from any act:on or claim which falls within this
indemnification provision, which obligation shall arise at the time any action or claim is tendered
to Contractor by City and continues at all times|thereafter. Notwithstanding anything to the
contrary contained herein, Contractor’s liability under this Agreement shall not apply to any
action or claim arising from the sole negligence, active negl:gence or willful misconduct of an

Indemnitee, |
|

f All of Contractor’s obligations under th:s Section 16 are intended to apply to the fullest
extent perrmtted by law (including, without lmutat:on California Civil Code Section 2782) and
shall survive the expiration or sooner termmat:on of this Agreement.




17.

18

f
|
|
|
:
|
1

g The indemnity set forth in this Sectlon 16 shali not be limited by the City’s insurance
requirements contained in Schedule Q hereof, or by any other provision of this Agreement.

City’s liability under this Agreement shall be|I|m1ted to the payment to Contractor in accord to
the terms and conditions under this Agreement and shall exciude any liability whatsoever for
consequential or indirect damages even if such damages are foreseeable. Contractor’s liability
under this Agreement shall be limited to the payment received from the City under this
Agreement or two million dollars ($2,000,000.00) whichever is greater. The limitation of
liability shall not apply to Contractor’s mtentlonal misconduct, gross negligence, or any breach of
the confidentiality obligation of Section 7, or any infringement claim under Section 16 a. (v), of

this Agreement, - |
|

Right to Offset Claims for Money \

Ail claims for money due or to become due from City shall be subject to deduction or offset by

City from any monies due Contractor by reason of any claim or counterclaim arising out ofi i)

this Agreement, or i) any purchase order, or iii) any other transacfion with Contractor.

Termination on Notice

a. Either party shail have the right to terminate this Agreement without cause, at no cost
except as set forth herein, at any time by giving a minimum of ninety (90) days notice of such
termination to the other party. In the event Oakiand shall give such notice of termination,
Contractor shall immediately cease rendering services pursuant to this Agreement or conform to
such other reasonable scheduie for "disengagement" as shall be approved by the Project
Managers. In the event Oakiand shali give such notice of termination and in addition to
compensation provided for in Subsection (e) blelow Contractor shall be entitied to payment by
Qakland equal to a pro-rated portion of the contract inducement payment (on the basis of
5100,000 per year) and compensation for Cont!ractor s unamortized costs associated with the

project. |
b. - Contractor shall deliver copies of all writings prepared by it pursuant to this Agreement.
The term "writings" shall be construed to mean and inciude: handwriting, typing, printing,
photocopying and every other means of recordmg, mcludmg pictures, drawings, sounds, symbols

or combinations thereof.

| .
c. Oakiand shall have full ownership and control of all such Oakland peculiar writings
delivered by Contractor pursuant to this Agreerl'nent.
' ~
d. Contractor shall accomplish data and ﬁle transfers as per Section 16.0 “Conversion

Procedures,” .
{

|
E. Oakland shall pay Contractor the reasonable value of services rendered by Contractor
pursuant to this Agreement; provided, however, that Oakland shali not in any manner be liable
for lost profits that might have been made by Contractor had Contractor completed the services
required by this Agreement. In this regard, Contlfactor shall furnish to Oakiand such financial
information as in thejudgment of Oakland's Project Manager is necessary to deterinine the
reasonable value of the services rendered by Co?tractor. In the event of a dispute as to the

|
9
|
|
\
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reasonable value of the services rendered by Contractor, the decisions of the Project Manager shall
be final. However, the foregoing is cumulative and does not affect any right or remedy that either

party may have in law or equity.

f Notwithstanding the above, in the event that either party is in breach of this Agreement, the
non-breaching party may deliver a notice of breach and request to cure such breach within thirty (30)
calendar days of receipt of said notice. The breaching party shall provide a cure plan within ten (10}
calendar days of receipt of the notice of breach. In the event the breach remains uncured within
thirty (30) calendar days of receipt of the notice oftermination, the non-breaching party may deliver
to the breaching party a notice of tennination fi[)r cause, the notice pertod will be ninety (90) calendar
days after receipt of written notice by the Project Manager for either party. Cause shall be defined
as a substantial breach of this Agreement mcludmg, but not limited to, substantial departure from
the Perfonnance Standards herein, payment obli gations, of timely compliance with necessary
data or information submissions that preclude the execution of this Agreement for a period
exceeding nine calendar days. Cause shall not include force majeure or any event beyond the

control of either party.

Conflict of Interest

a. Contractor l
The following protections against conflict of interest will be upheld:

i Contractor certifies that no member of, or delegate to the Congress of the United
States shall be permitted to share or take part in this Agreement or in any benefit

arising therefrom.

iL. Contractor certifies that no melnber officer, or employee of the City or its designees
or agents, and no other public c')fﬁcnal of the City who exercises any functions or
responsibilities with respect to the programs or projects covered by this Agreement,
shall have any interest, direct or indirect in this Agreement, or in its proceeds during

histher tenure or for one year thereafter,

ii. Contractor shall immediately notlfy the City of any real or possible conflict of
interest between work performed for the City and for other clients served by
Contractor.

iv, Contractor warrants and represents to the best of its present knowledge, that no

public official or employee of|City who has been involved in the making of this
Agreement, or who is a member of a City board or commission which has been
involved in the making of this| Agreement whether in an advisory or decision-
making capacity, has or will recelve a direct or indirect financial interest in this
Agreement in violation of the rules contained in California Government Code
Section 1090 et seq., pertammg to conflicts of interest in public contracting.
Contractor shall exercise due diligence to ensure that no such official will receive

such an interest.

|
|
|
10
}
i
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V. Contractor further warrants and represents, to the best of its present knowledge
and excepting any written disclosures as to these matters already made by ‘
Contractor to City, that (1) no’publie official of City who has participated in
decision-making concerning thls Agreement or has used his or her official
position to influence deelsrons regarding this Agreement, has an economic
interest in Contractor or this Agreement and (2) this Agreement will not have a
direct or indirect financial effect on said official, the official’s spouse or
dependent children, or any of rhe official’s economle interests. For purposes of
this paragraph, an official is deemed to have an “economic interest” in any (a)
for-profit business entity in wh:eh the official has a direct or indirect investment
worth $2,000 or more, (b) anyireal property in which the official has a direct or
indirect interest worth $2,000 or more, (c) any for-profit business entity in which
the official is a director, officer, partner, trustee, employee or manager, or (d) any
source of income or donors of gifs to the official (including nonprofit entities) if
the income or value of the giftitotaled more than $500 the previous year.
Contractor will promptly disclose to City in writing any information it may
receive conceming any such potentlal conflict of interest. Contractor’s attention
is directed to the conflict of mterest rules applicable to governmental decision-
making contained in the Polmeal Reform Act (California Government Code
Section 87100 ef seq.) and its 1Implementmg regulations (California Code of
Regulations, Title 2, Section ]?700 ef seq.).

i, Contractor understands that in 'some cases Contractor or persons associated with
Contractor may be deemed a “city officer” or “public official” for purposes of the
conflict of interest provisions of Government Code Section 1090 and/or the
Political Reform Act. Contractor further understands that, as a public officer or
official, Contractor or persons associated with Contractor may be disqualified
from future City contracts to the extent that Contractor is involved in any aspect
of the making of that future contract (including preparing plans and
specifications or performing de:sign work or feasibility studies for that contract)
through its work under this Agreement. '

|

vii, Contractor shall incorporate or|cause to be incorporated into all subcontracts for
work to be performed under thls Agreement a provision governing conflict of
interest in substantially the same form set forth herein: - .

No Waiver J

Nothing herein is intended to waive any applicable federal, state or local conflict of
interest law or regulation !

Remedies and Sanctions

In addition to the rights and remedies otlherw15e available to the City under this
Agreement and under federal, state andiloeal law, Contractor understands and agrees that,
if the City reasonably determmes that Contraetor has failed to make a good faith effort to
avoid an improper conflict of interest situation or is responsible for the conflict situation,
the City may (1) suspend payments under this Agreement, (2} terminate this Agreement,
(3) require reimbursement by Contractor to the City of any amounts disbursed under this
Apgreement. In addition, the City may suspend payments or terminate this Agreement
whether or not Contractor is responsrble for the conflict of interest situation.

JJ!




20. Non-Discrimination/Equal Employment Practices

Contractor shall not discriminate or permit discrimination against any person or group of persons in
any manner prohibited by federal, state or local laws. During the performance of this Agreement,

Contractor agrees as follows: |

a Contractor and Contractor’s subcontractors, if any, shall not discriminate against any
employee or applicant for employment because of age, marital status, religion, gender,
sexual preference, race, creed, color, national origin, Acquired-Immune Deficiency
Syndrome (AIDS), AIDS-Related Complex (ARC) or disability. This nondiscrimination
policy shall include, but not be limited o, the following: employment, upgrading, failure to
promote, demotion or transfer, recru:tment advertising, layoffs, termination, rates of pay or
other fonns of compensation, and selection for training, including apprenticeship.

b. Contractor and Contractor’s Subcontractors shall state in all solicitations or advertisements
for employees placed by or on behalf of Contractor that all qualified applicants will receive
consideration for employment without Iregard to age, marital status, religion gender, sexual
preference, race, creed, color, national 6r|gm Acquired-Immune Deficiency Syndrome
(AIDS), AfDS- Related Complex (ARC}) or disability,

c. Contractor shall make its goods, services, and facilities accessible to people with disabilities
and shall verify compliance with the Amencans with Disabilities Act by executing Schedule
C-1 (*Declaration of Compliance with the Americans with Disabilities Act,”) attached

hereto and incorporated herein. }

d. If applicable, Contractor will send to each labor union or representative of workers with
whom Contractor has a collective bargammg agreement or contract or understanding, a
notice advising the labor union or work!ers representative of Contractor’s commitments
under this nondiscrimination clause and shall post copies of the notice in conspicuous places
available to employees and applicants f?r employment.

21, Iﬁtentionally Omitted

22, Living Wage Ordinance
|

If the contract amount of this Agreement is eqﬁa] to or greater than $25,000 annually, then
Contractor must comply with the Oakland lemg Wage Ordinance. The Living Wage Ordinance
requires that nothing less than a prescribed mmlmum level of compensation (a living wage) be
paid to employees of service contractors (consultants) of the City and employees of CFARs (Ord.
12050 § 1, 1998). The Ordinance also reqmresmubm:ssnon of the Declaration of Compliance
attached and incorporated herein as Schedule N and made part of this Agreement, and, unless
specific exemptions apply or a waiver is granted, the consultant must provide the following to its
employees who perform services under or relatled to this Agreement:

a. Minimum compensation — Said employees shall be paid an initial hourly wage rate of
$10.83 with health benefits or $12.45 without health benefits. These initial rates shall
be upwardly adjusted each year no later than April 1 in proportion to the increase at the
immediately preceding December 31 over the year earlier level of the Bay Region
Consumer Price Index as published by;the Bureau of Labor Statistics, U.S. Department of
Labor. Effective July I* of each year, Contractor shall pay adjusted wage rates.

:
12!
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b.

Health beneﬁts — Said fuli-time and part-tlme employees paid at the lower living wage
rate shall be provided health benefits of at least $1.56 per hour. Contractor shall provide
proof that health benefits are in effect lfor those employees no later than 30 days after

execution of the contract or receipt of City financial assistance. ;
|

Compensated days off — Said emp]oyees shall be entitled to twelve compensated days off
per year for sick leave, vacation or persona] necessity at the employee's request, and ten
uncompensated days off per year for 51ck leave. Employees shall accrue one compensated
day off per month of full time employment Part-time employees shall accrue
compensated days off in increments plroportronal to that accrued by full-time employees.
The employees shall be eligible to use accrued days off after the first six months of
employment or consistent with company policy, whichever is sooner. Paid holidays,
consistent with established employer ;!)o]icy, may be counted toward provision of the
required 12 compensated days off. Ten uncompensated days off shall be made available,
as needed, for personal or immediate family illness after the employee has exhausted his
or her accrued compensated days off for that year.

- 1

Federal Eamed Income Credit (EIC) -' Contractors shall inform said employees that he or

"she may be eligible for EIC and shall provide forms to apply for advance EIC payments

to eligible employees. There are several web sites and other sources available to assist
you. Web sites include but are not 11m1ted to: {13 funye, s s e for current
guidelines as prescribed by the Internal Revenue Service and (2) The 2007 Earned

Income Tax Outreach Kit: www.cbpp. |0r/e1r:200’1’

Contractor shall provide to all employees and to the Office of Contract Compliance,
written notice of its obligation to eligible employees under the City's Living Wage
requirements. Said notice shall be posted prominently in communal areas of the work
site(s) and shall include the above- referenced information.

I
Contractor shall provide all written notices and forms required above in English, Spanish
or other languages spoken by a significant number of employees within 30 days of

employment under this Agreement, |

. |
Reporting — Contractor shall maintain la listing of the name, address, hire date, occupation
classification, rate of pay and benefits for each of its employees. Contractor shalVprovide
a copy of said list to the Office of Contract Compliance, on a quarterly basis, by March
31, June 30, September 30 and December 31 for the applicable compliance period.
Failure to provide said list within five days of the due date will result in liquidated
damages of five hundred dollars ($500 00) for each day that the list remains outstanding.
Contractor shal] maintain employee payroll and related records for a period of four {4)

years after expiration of the comp]iance period.

Contractor shall requrre Subcontractors that provide services under or related to this
Agreement to comply with the above Lrvmg Wage provisions. Contractor shall include
the above-referenced sections in its subcontracts Copies of said subcontracts shall be
submitted to the Office of the City Admm istrator, Contract Compliance & Employment

Services Division. |
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24,

25.

l
|

Eaqual Benefits Ordinance

a, This Agreement is subject to the Equal Benefits Ordinance of Chapter 2.232.010 of the
Oakland Municipal Code and its 1mplementmg regulatlons The purpose of this Ordinance is to
protect and further the public, health, safety, convenience, comfort, property and general welfare
by requiring that public funds be expended 1nla manner so as to prohibit discrimination in the
provision of employee benefits by City contractors (consultants) between employees with
spouses and employees with domestic partners, and/or between domestic partners and.spouses of

such empioyees. (Ord. 12394 (part), 2001) E

b. The following contractors are subject to the Equal Benefits Ordinance: Entities which
enter into a "contract” with the City for an amount of twenty-five thousand dollars ($25,000.00).
or mare for public works or improvements to be performed, or for goods or services to be
purchased or grants to be provided at the expense of the City or to be paid out of moneys
deposited in the treasury or out of trust moneys under the control of or collected by the city; and
Entities which enter into a "property contract"[pursuant to Section 2.32,020(D) with the City in
an amount of twenty-five thousand dollars ($25 000.00) or more for the exclusive use of or
occupancy (1) of real property owned or control]ed by the city or (2) of real property owned by
others for the city’s use or occupancy, fora terlm exceeding twenty-nine (29) days in any

calendar year. |

\

c. The Ordinance shall only apply to those portions of a contractor’s operations that occur
(1) within the city; (2) on real property outs:de the city if the property is owned by the clty orif
the city has a right to occupy the property, and 1f the contract’s presence at that location is
connected to a contract with the city; and (3) elsewhere in the United States where work related
to a city contract is being performed. The requ:rements of this chapter shall not apply to
subcontracts or subcontractors of any contract or contractor

t

d. The Equal Benefits Ordinance requires among other things, submission of the attached
and incorporated herein as Schedule N-1 — Equal Benefits-Declaration of Nondiscrimination.

|
City of Oakland Campaign Contribution Limilts
|

This Agreement is subject to the City of Qakland Campaign Reform Act of Chapter 3.12 of the
Oakland Municipal Code and its implementing regu]ations if it requires Council-approval. The City
of Oakland Campaign Reform Act prohibits contractors that are doing business or seeking to do
business with the City of Oakland from making campalgn contributions to Qakland candidates
between commencement of negotiations and elthelr 180 days after completion of, or termination of,

contract negotiations, !

If this Agreement requires Council approval, Contractor must sign and date an Acknowledgment of
Campaign Contribution Limits Form attached here‘lto and incorporated herein as Schedule O.

Nuclear Free Zone Disclosure i

Contractor represents, pursuant to Schedule P (“Nbc]ear Free Zone Disclosure Form™), that
Contractor is in compliance with the City of Oakland's restrictions on doing business with service
providers considered nuclear weapons makers, Prlor to execution of this agreement, Contractor shall

complete Schedule P, attached hereto. .
|
|
|
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28,

29,

30,

31

32,

~ Validity of Contracts

E
!
!

Political Prohibition .
' i
Subject to applicable State and Federal laws, moneys paid pursuant to this Agreement shall not be
used for political purposes, sponsoring or conductmg candidate's meetings, engaging in voter
registration activity, nor for publicity or propaganda purposes designed to support or defeat
legislation pending before federal, state or loca] government,

b

Religious Prohibition

There shall be no religious worship, instruction, or proselytization as part of, or in-connection with
the performance of the Agreement.

1
Business Tax Certificate l
. .
Contractor shall obtain and provide proof of a valid City business tax certificate. Said certificate
must remain valid during the duration of this Agreement.
|

Abandonment of Project l

The City may abandon or indefinitely postpone the project or the services for any or all of the
project at any time. In such event, the City shall give thirty (30) days written notice of such
abandonment. In the event of abandonment prior to completion of the final drawings, if
applicable, and cost estimates, Contractor shall have the right to expend a reasonable amount of
additional time to assemble work in progress for the purpose of proper filing and closing the job.
Prior to'expending said time, Contractor shall.present to the City a complete report ofisaid

* proposed job closure and its costs, and the Clty may approve all or any part of said expense.

Such additional time shall not exceed ten percent (10%) of the total time expended to the date of
notice of termination. All charges thus incurred and approved by the City, together with any
other charges outstanding at the time of ten'nmatlon shall be payable by the City within thirty
(30} days following submission of a final stat?ment by Contractor.

Should the project or any portion thereof be abandqned, the City shall pay Contractor for all
services performed thereto in accordance withithe terms ofithis Agreement,

|

|
This Agreement shall not be binding or of any force or effect until it is: i} approved by resolution of
the City Council as required by the Oakland City Charter, Oakland Municipal Code Title 2.04 and
Oakland City Counci] Rules of Procedure, ii) approved for form and legality by the Office of the
City Attorney, and iii) signed by the City Admil?istrator or his or her designee.

Attorneys’ Fees {

If either party prevails against the other in a legal action conceming any‘ aspect of this Agreement,
such successful party shall be entitled to recover its reasonable attorey's fees and costs incurred in

such action from the losing party.

;

Governing Law _ i
. : |
This Agreement shall be governed by the laws of the State of Califomia.

15|
|

|
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33.

.34

35,

36.

vModiﬁcation [

|

~ Entire Agreement of the Parties !

This Agreement supersedes any and all agreement[s either oral or written, between the parties with
respect to the rendering of services by Contractor for the City and contains all of the representatlons
covenants and agreements between the parties wnth respect to the rendering of those services. Each
party to this Agreement acknowledges that no represcntatlons, inducements, promises or agreements,
orally or otherwise, have been made by any party,;or anyone acting on behalf of any party, which are
not contained in this Agreement, and that no other; agreement, statement or promise not contained in

this Agreement will be valid or binding. |

f
Any modification of this Agreement will be effective only if i 1t is in a writing signed by all parties to
this Agreement. ,

Severability/Partial Invalidity {

If any terin or provision of this Agreement, or theLapp]ication of any term or provision of this
Agreement to a particular situafion, shall be fi na]]y found to be void, invalid, illegal or unenforceable
by a court of competent jurisdiction, then notw1thstand1ng such determination, such term or provision

- shall remain in force and effect to the extent a]]owad by such ruling and all other terms and

provisions of this Agreement or the application of this Agreement to other situation shall remain in

fuil force and effect, !

t

Notwithstanding the foregoing, if any material ter,l'm or provision of this Agreement or the application
of such material term or condition to a particular situation is finally found to be void, invalid, illegal
or unenforceable by a court of competent _]unsdlctlon then the Parties hereto agree to work in good
faith and fully cooperate with each other to amend this Agreement to carry out its intent.

Time ofthe Essence |

I
Time is of the essence in the performance of this'Agreement,



|
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IN WITNESS HEREQF, the parties hereto have caused this Agreement to be executed by their respective duly

authorized representatives.

CITY

CITY OF OAKLAND,
a municipal corporation
~ ;

Dan Lindheim
City Administrator
Date: f’”. 2w

N%e/f/ ]O L{Ri’{* ..

Neel Pinto
Parking Director

pae: S| 2\D

Approved as to form and legality:

Alix A, Rﬁ:senthal
Deputy City Attorney

I

[
I
CONTRACTOR

ACS STATE & LOCAL SOLUTIONS, INC

a New York corporation
t

|

r
I\fame
Tl'itle
Date:

|
I
| 23008 202

Business Tax Certificate No. '
' .

t

|

]

| $253\ & .S,

Resolution Number

|
LOLO - oyR21-$42uL

1}\000 unting Number

|
1
|
I
|
.’



IN WITNESS HEREOQF, the parties hereto have caused

authorized representatives.

CITY:

CITY OF OAKLAND,
a municipal corporation

Dan Lindheim
City Administrator
Date:

Noel Pinto
Parking Director

Date:

Approved as to form and legality:

Alix A, Rosenthal
Deputy City Attorney

e

|
|
|
|
!
|
l

is Agreement to be executed by their respective duly

|
|
|
|
|

|
:
|

i
|
|
[
?
|
|

i CONTRACTOR:

f‘

ACS STATE & LOCAL SOLUTIONS, INC,,
a New York corporation

Business Tax Certificate No.

Resolution Number

Accounting Number

E)
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Exh]bitL A
i
Modifications to Contractor’s Proposal

1. Contract Inducement

Contractor will pay City $300,000 within thirty (30),calendar days of executing this Agreement
for the initial three-year term of the contract. Contractor shall make additional payments to the
City of.$100,000 for each Option Term provided forjin the Agreement. For each Option Term,
Contractor shall pay the City within thirty (30) calendar days following Contractor’s receipt of
written notice of the City’s exercise of the Option Térm. The maximum contract inducement
payment made by Contractor hereunder is $500,000 Ifor a minimum of a full five year contract
term. 1|

!

2. Collection Assignment Criteria (Modified San {Francisco plan)

Collection Assignment criteria shall be as follows: ’

» Contractor shall be assigned all unpaid citatic'ms meetmg one of the following conditions:
(i) DMV hold rejects (upon rejection from DMV) (ii) aged DMV holds (defmed as
citations still unpaid one month after annual registration anniversary); and (iii) citations
issued to vehicles with out of state plates; renta] and fleet vehicles with outstanding
citations unpaid 45 days past the date of i 1ssuance Other Citations may be assigned as
determined by the City’s Parking Director. At time of assignment, citations will have a
30% collection fee added. |

» Contractor will remove the 30% collection fee prior to sending the citations to FTB for
tax intercept marking. City will reimburse Contractor for SSN acquisition fees and FTB
filing fees (at Contractor cost without-mark-up). Ificitation is still unsatisfied after FTB
process is complete, Contractor will resume collection activities with 30% fee reapplied
to the citation balance due. j

1
I

3. Collection Rate Target

Contractor will employ collection techniques as described in the RFP and City will fulfill
commitments listed below in Section 4 ofthis Exhibit A. Contractor will increase the City’s
current 68% collection rate' to 80% after 24 months as follows:

t

|

' Collection rate shall be defined as the percentage of valid citations uploaded to Contractor’s system in a given
period for which 2 payment has been received; Valid citations shall not include voids.

1
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|

[

|
| All citations issued updated | Evaluated as of: | [ Minimum Collection Rate (
to database: (time periods set forth Targets:
below begin to run,upon the
conclusion of the initial

three month period)
Starting in operating month | After 6 months | 72%
three (3) |
After 12 months | 74%
After 18 months | 78%
After 24 months | 80% |

| .
The first operating month shall be defined as the first full calendar month during which new
citations are processed on Contractor’s system.

The current City collection rate will be verified by Contractor and City within three months from
contract implementation. That shall become the baseline rate for evaluating Contractor’s '
perfomiance relative to the Collection Rate Target"s The foregoing Collection Rate Targets may
be adjusted relative to the actual baseline collectlon rate if it proves to be different than 67.7%.

The City and Contractor will mutually agree on methodology to calculate current collection rate
and will mutually agree to any changes to the m1n1mum collection rate targets defined above.

4. Collection Program: :
|

‘ |
The collection rate targets presented above are expressly conditioned upon the following:

» Contractor will be authorized to utilize its full complement of collection technigues (as
described in its Proposal), including but not; limited to: collection noticing, DMV holds,
outbound calling, credit bureau marking, tax intercepts, and other sanctions as provided
for by California state law. .

» City ticket dismissal rate, currently estlmated at 4%, will not increase by more than one
percentage point (i.e. to 5%),

» Ifithe City makes significant changes to payment programs that impact payment
behavior, such as amnesty programs, fime. or penalty reductions, the City will work with
Contractor to make adjustments to the mlnlmum collection rate targets specified above.

» City’s booting program and towing programs will be maintained at current or greater
resource Jevels.

» Collection assignments will be system generated weekly based upon criteria specified in
Section 2 (Collection Assignment Criteria) of this Exhibit A.

3. Credit Assessments for Contractor’s failure to meet Collection Rate Targets

. |
Contractor shall provide a credit to the City on the Operating Quarter’s citation processing
invoice for each percentage point that the Collection Rate (rounded up to the highest percentage
point) fails to meet the collection rate target for that quarter as follows:




For each percentage point Contractor misses the collectlon target per the chartin #3 above,
Contractor will be assessed 1.5% of its citation processmg invoice for the quarter,

r
The maximum credit assessment in any quarter over the contract term is 10%. A collection rate

of 80% will be considered compliant. |

For exarnple:
« Citations on the data base for 6 months will be expected to have a Collection Rate of 72% -

after six months as measured in the followmg quarter. Ifinstead, they only achieve a
collection rate of 70% by the end of foliowing quarter, Contractor shall grant the City a
credit equal to 3% of the total amount of its citation invoices for that quarter.

s Citations on the data base for 12 months will be expected to have a Collection Rate of
74% after 12 months as measured in the following quarter. If instead, they only achieve a
collection rate of 73% by the end of foliowir?g quarter, Contractor shall grant the City a
credit equal to 1.5% of the total amount of its citation invoices for that quarter.

6. Communication lines

To reduce costs, City will access Contractor’s clientl server via the internet for a trial period of
one month from “go live” date, at a processing cost of 50.93 per citation. Contractor will order
T-1 communication lines when the Notice to Proceed is issued, in case internet connectivity is
not satlsfactory to City at the end of the trial period.| If Internet connectivity'is satisfactory to
City, processing costs will remain at $0.93 per cuanon and Contractor will cancel the T-1 line
order. If the City is not satisfied with internet Connecnwty, Contractor will promptly activate T-1
lines in order for the City to connect to Contractor’s|client system and City processing fee will
increase to $0.99 rate upon installation. - "

7. General Liquidated Damages

If Contractor does not meet Performance Standards as listed, accepted and clarified in Section
. 6.3.4.9 of the RFP and Contractor’s proposal, Contractor will pay City a penalty not to exceed
10% of total monthly citation processing fees invoiced to the City. Contractor will be subject to
and pay these liquidated damages above and beyondlthe Credit Assessment identified in Section

5 of this Exhibit A. | )
8. Kiosks '

Contractor will provide four payment kiosks as offered in Contractor’s Proposal. These kiosks
will be accessible to Spanish and Chinese language speakers, in addition to English. Contractor

will be responsible for all nmaintenance and repair of these kiosks.
i
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City of Oakland Request for Proposals dated August 7, 2009
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Exhibit C

Proposal of ACS Statei& Local Solutions, Inc.
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RESOLUTION NO. i C.M.S.
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t

RESOLUTION OF THE CITY COUN¢IL OF THE CITY OF OAKLAND
ESTABLISHING SPENDING AUTHORITY ON THE EXISTING
CONTRACT WITH ACS STATE AND|LOCAL SOLUTIONS INC,, IN AN
ANNUAL AMOUNT NOT TO EXCEED NINE HUNDRED THOUSAND
DOLLARS' ($900,000) FOR PARKING CITATION -ADMINISTRATION
AND REVENUE COLLECTION SERVICES, AND AUTHORIZING AN
APPROPRIATION UPON RECEIPT OF COLLECTION FEE REVENUES
IN AN ANNUAL AMOUNT NOT TO IEXCEED TWO MILLION EIGHT
HUNDRED THOUSAND DOLLARS ($2,800,000), AS REQUIRED AND
EQUAL TO THE THIRTY PERCENT (30%) SPECIAL COLLECTION
FEE ON ALL ASSIGNED CITATIONS, WHICH 1S IMPOSED BY THE
CONTRACTOR IN ADDITION TO THE MOTORIST’S OUTSTANDING
CITATION.

|
WHEREAS, at the February 16, 2010 regular rnegleting of the City Council of the City of
Oakland, the City Council adopted Resolution 82531 C.M.S., authorizing the City Administrator
to negotiate and execute a Contract between the City of Oakland and ACS State & Local

Solutions, Inc. (“ACS”), to provide a parking citation administration and revenue reconciliation
system (“CARR”); and r

WHEREAS, the Contract was for a three-year term commencing April 2, 2010, with two one-
year options to renew; and !
|
WHEREAS, the initial three-year term expired March 31, 2013, and the City exercised a one-
year renewal option beginning April 1, 2013 throulgh March 31, 2014; and

[
WHEREAS, there is an additional one-year renewal option available should the City choose to

exercise 1t for the term of April 1, 2014 through March 31,2015; and

WHEREAS, Resolution 82531 C.M.S. resolved that the Contract was for an estimated annual
amount of Nine Hundred Thousand Dollars ($900 000) per year; and :

|
WHEREAS, the estimated $900,000 annual Contract cost is for the CARR system and is
inclusive of; (i) per citation processmg costs; (i1) relmbursable costs; (ii1) lock box payment
processing; (iv) mail processing equipment; and (v) as needed consultation services; and



WHEREAS, the City’s expenditure estimate was accurate in reflecting the costs for the CARR
system but did not reflect the Special Collection Fee component of the Contract memorialized in
Section 4.b.(6) Special Collections: Contractor is authorized to add and collect a 30 percent
(30%) contingency collection fee (“Collection Fee’ ") on all citations updated or uploaded to
eTIMS, so long as the City is not responsible for such fee; and

WHEREAS, the Collection Fee is imposed by the Contractor, is separate from and in addition to
the cost of the citation, and is calculated by multlplymg the citation fee by 30 percent (30%); and

WHEREAS, ACS collects and remits all col]ected parking citation fees, including the Collection
Fee, to the City and then invoices the City separate]y for (1) CARR system services rendered and
(ii) the Collection Fee in accordance with the Contract; and

.WHEREAS, the annual value of the Collection Fee is fluid and dependent upon successful
collection of delinquent parking tickets by ACS, for example, in Fiscal Year 2012, the Collection
Fee passed through to ACS was $867,848, and 1n|F iscal Year 2013, the Collection Fee passed
through to ACS was $1,959,714; and \

WHEREAS, there is a correlation between an inerease in ACS’ Collection Fee and an increase
in the City’s delinquent parking citation revenues Fiscal Year 2012 revenues net of Collection
Fee were $2,372,794 and in Fiscal Year 2013 revenues net of Collection Fee were $5,590,333;
and i
|

WHEREAS, Resolution 82531 C.M.S does not prov1de sufficient spending authority for the
Collection Fee, which necessitates adoption of a Reso]utlon authorizing an appropriation of such
funds as required and equal to the Collection Fee end not to exceed $2,800,000 annually; and

WHEREAS, funds for the Contracted CARR syslpem are available in the Department of
Administrative Services Fiscal Years 2014 and 2015 adopted budget in the General Purpose
Fund (1010), Organization (08921); and |

\
WHEREAS, funds collected for the Special Collection Fee will be received as revenue into the
General Purpose Fund (1010), appropriated as an %)ffsetting expenditure in an amount equal to
the collection fee received, but not to exceed $2,800,000 annually, and remitted to ACS; now,
therefore, be it

RESOLVED: That by adoption of this Resolutior;l the City Council of the City of Oakland
hereby establishes spending authority on the existing contract with ACS State and Local
Solutions Inc., to an amount not to exceed Nine Hundred Thousand Dollars ($900,000) per year
for the remaining terms of the Contract for parklng citation administration and revenue
reconciliation system; and be it further



RESOLVED: That the City Council of the City of Oakland hereby authorizes an appropriation
not to exceed Two Million Eight Hundred Thousand Dollars (52,800,000) as required and equal
to the Thirty Percent (30%) Collection Fee on all a531gned citations, which is imposed by the
Contractor and is in addition to the motorist’s outstanding citation.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE: ’ |

AYES - BROOKS, GALLO, GIBSON MCELHANEY, KALB, KA|'3LAN, REID, SCHAAF and PRESIDENT
KERNIGHAN
NOES - I
ABSENT -

ATTEST:

LaTonda Simmons
City Clerk and Clerk of the Council

|
r
|
ABSTENTION - l
|
‘ of the City of Qakiand, Califomia



