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RECOMMENDATION
Conduct a Public Hearing on the appeal of CRADL and Citizens40akland, pursuant, in part, to
Oakland Planning Code Section 17.130.050 and California Environmental Quality Act
Guidelines Section 15185, and upon conclusion consider adopting a resolution denying the
appeal and upholding the City Planning Commission's certification of an Environmental Impact
Report and approval of a mixed-use project, consisting of 115 senior housing units and 3,446
square feet of retail space, at 4311 -4317 MacArthur Boulevard.

EXECUTIVE SUMMARY
AMG & Associates (Applicant) proposes to redevelop the vacant, contaminated site at 43114317 MacArthur Boulevard with a 5-story mixed-use project, including 115 units of senior
housing, 3,446 square feet of ground-floor commercial space, and 65 parking spaces (Project).
The 0.93-acre Project site is triangular-shaped and is bounded by High Street to the north, the
Interstate 580 Freeway to the west, and MacArthur Boulevard to the southeast. The Project site
is identified as a "Housing Opportunity Site" in the City Council approved 2010 Housing
Element of the General Plan.
,
On July 17, 2013 the Planning Commission approved (by a vote of 3 to 1) the requested planning
permits for the Project, which include Design Review, Major Conditional Use Permits to allow
increased density for senior housing, a reduction in parking for senior housing, and ground-level
parking and loading areas; and Minor Variances for increased height. The Plaiming Commission
also certified an Environmental Impact Report (EIR) for the Project (see Attachment B, Planning
Commission Staff Report).
Commercial and Retail Attraction and Development for the Laurel (CRADL) and
Citizens40akland (Appellants) appealed the Planning Commission's decision to certify the EIR
and to approve the Project on July 29, 2013 (see Attachment A). The Appellants essentially
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maintain that the Planning Commission erred and/or abused its discretion in granting the Project
approvals because the Project does not meet the certain required Planning Code criteria, and also
certified the EIR in violation of the California Environmental Quality Act (CEQA).
The issues/arguments raised by the Appellant are summarized below in the Analysis portion of
this report along with staffs response to each argument. In sum, staff believes Appellants have
not demonstrated that the Planning Commission erred or abused its discretion, or that its
decision is not supported by substantial evidence. Therefore, for the reasons stated in this report,
and elsewhere in the record, including the attached July 17, 2013 Planning Commission staff
report (Attachment B) and in the EIR, staff recommends that the City Council adopt the attached
Resolution denying the appeal and upholding the Planning Commission's certification of the EIR
and approval of the Project.
OUTCOME
Approval of this appeal would uphold the Planning Commission's certification of the EIR and
approval of the Project and the Applicant would be free to proceed with other steps necessary to
begin implementation of the Project.
BACKGROUND
Another project for this site was previously approved on February 20, 2008 by the Planning
Commission (by a vote of 4-0) and was also appealed to the City Council. Subsequently, the
Applicant withdrew his application, which invalidated all land use approvals, rendering the
appeal moot.
In March 2010, the applicant submitted a new application for pi arming-related approvals. The
new application includes a slightly revised Project description with an increase in the amount of
ground-floor commercial space from 3,124 to 3,446 square feet, and an increase in the number of
parking spaces provided from 64 to 65. This new application also includes minor revisions to
the ground floor plan related to parking and bicycle parking, a change in the site plan to remove
the optional shuttle turn-out on High Street, and more architectural detail provided on the
building elevations. The Project elevations are essentially the same as the project that was
previously approved.
CEQA
A focused Draft EIR (or DEIR) for the Project was pubhshed on October 26, 2012. The DEIR
conducted a site-specific, detailed analysis for the Project including: aesthetic resources, air
quality and,greenhouse gases, hazards and hazardous materials, transportation and circulation,
and noise and vibration. The DEIR was made available for a 45-day public review period that
ended on December 10, 2012. A public hearing on the DEIR was held before the Planning
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Commission on December 5, 2012. All the comments received during the comment period were
addressed in the FEIR which was published on June 28, 2013.
Aside from conducting a site-specific, detailed analysis for the Project as summarized above, the
High and MacArthur Project DEIR also separately and independently relied upon and tiered off
the analysis included in the 2010 certified Housing Element EIR and the 1998 certified Land Use
and Transportation Element EIR, as provided for in CEQA. And, as such, the Project also
qualifies for CEQA streamlining pursuant to Public Resources Code section 21083.3 and CEQA
Guidelines section 15183 (Projects consistent with Community Plans, General Plans and Zoning)
and/or Public Resources Code sections 21094.5 and 21094.5.5 and CEQA Guidelines section
15183.3 (Streamlining For Infill Development), for the reasons detailed in the EIR and CEQA
findings adopted by the Planning Commission (see Attachment B, Planning Commission Staff
Report, CEQA Findings Attachment C).
The CEQA analysis concluded there were no significant and unavoidable impacts; indeed, all
impacts could be reduced to less than significant levels through the City's Standard Conditions
of Approval.
On July 17, 2013, the Planning Commission conducted a public hearing on the Project, closed,
the hearing, certified the EIR and approved the Project. A Notice of Determination was filed on
July 18,2013.
ANALYSIS
Below are the primary issues presented by the Appellants in their appeal and staffs response to
each issue, in the order (and numbering) presented in the Appeal.
Items A-I (Background)
Appellants Issues: Appellants provide background and make various allegations/assertions ~
including those relating to the site, previous project, ownership issues, funding and disputes
amongst numerous parties — as to why the property has not been developed for commercial uses.
Staff Response: These issues are not directly relevant to the appeal. The above issues merely
recount the Appellant's perception of the history and economics of the Project, much of it based
upon speculation. Staff notes that the property has been vacant for years, even before any
litigation, and that many other sites with similar challenges have been developed around the City
within that time period. Even if these allegations are true, however, these issues do not directly
address the planning and CEQA-related issues before the City Council - that is, has the Planning
Commission erred or abused its discretion, or is its decision not supported by substantial
evidence. The issue is not whether commercial development may be the "highest and besf' use
of the site, as Appellants maintain, but rather whether the Project meets the required Planning
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and CEQA findings. Here, the Planning Commission determined the required findings were met
and approved the Project and substantial evidence supported the decision.
Item J (The Project is Undesirable and a Poor Substitute for Retail Use)
1.

Appellants Issues'. The Project does not meet the Conditional Use Permit criteria because
it presents poor living conditions for seniors.
Staff response: The Planning Commission found the Project meets the Conditional Use
Permit (CUP) criteria from Sections 17.134.050, 17.48.100, 17.106.060, and
17.116.11 OA of the Planning Code for compatibility with the surrounding neighborhood
given the context of the site and the nature of the proposed uses (see pages 13-14, and 1720 of the July 17, 2013 Planning Commission Report, Attachment B). The Commission
found the Project as designed and with implementation of the Standard Conditions of
Approval (SCA) will be attractive, safe, and pleasant for senior residents. The traffic
study prepared as part of the EIR determined that the signal crossings are adequately
timed for seniors to cross. A Site-specific health risk assessment was conducted for the
Project, which concluded there would be less than significant air quality impacts on the
residents even without incorporation of air filters in the building (which are also required
per SCA AIR-2). In addition, there is extensive bus service to the site, and the conditions
of approval include provision of shuttle service as a potential strategy to include in the
Transportation Demand Program required by SCA TRANS-1. The site will be
remediated under the regulatory authority and according to the clean-up standards of the
Regional Water Quality Control Board. In short. Appellants merely seek to substitute
their own personal views as to what may be a "desirable" location for senior housing for
that of the Planning Commission, but substantial evidence supports the Planning
Commission's decision.

2.

Appellants Issues: The area is zoned commercial and the General Plan supports
commercial as the primary use but the project is primarily residential.
Staff response: The Appellants contends that the Project is not consistent with the
General Plan Neighborhood Center Mixed Use classification. However, the density of
the Project is well within that allowed by the General Plan classification without any
density bonus. Furthermore, according to the General Plan, "future development within
this classification should be commercial or mixed uses that are pedestrian-oriented and
serve nearby neighborhoods, or urban residential with ground-floor commercial." In
addition, "vertical integration of uses, including residential units above street-level
commercial space, is encouraged." As a mixed-use and urban residential project, the
residential and ground-floor commercial uses included in the Project are clearly
consistent with these goals. Furthermore, as stated in the July 17^*^ Planning Commission
staff report and the DEIR, the Project is consistent with several General Plan policies
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including: Objective N.3 Encourage the construction, conservation, and enhancement of
housing resources in order to meet the current and future needs of the Oakland
community; Policy N3.1 Facilitating Housing Construction; Policy N3.2 Encouraging
Infill Development;.and Policy N3.9 Orienting Residential Development. The applicable
C-30 District Thouroughfare Commercial Zone and C-31 Special Retail Commercial
Zone zoning classifications for the site also permit both residential and commercial uses
outright. However, the C-30 and C-31 zoning classifications do not allow the density and
height of the Project without conditional use permits and minor variances. Although the
Neighborhood Center Mixed Use classification states that "these centers are typically
characterized by small scale pedestrian-oriented, continuous street frontage with a mix of
retail, housing, office, active open space, eating and drinking places, personal and
business services, and smaller scale educational, cultural, or entertainment uses" it does
not mandate that these are requirements.
Moreover, the Project site is identified as an Opportunity Site in the City Council adopted
2010 Housing Element of the General Plan and the Project's density is consistent with
that contained in the Housing Element and the Housing Element EIR. Additionally, the
Project is located on the MacArthur Boulevard corridor, which is identified as a "grow
and.change" area in the General Plan. Such areas are where the General Plan seeks to
encourage further growth and development, often at higher densities than currently exist
as the plan attempts to focus the bulk of residential development to our major transit
corridors.
Also, this argument is not supported by the text of the C-31 regulations or by the zoning
regulations definition of "Mixed Use" because there is no regulation that requires the
commercial space to be a certain size. Here, the Project provides 3,446 square feet of
commercial space.
Planning Code Section 17.09.040 defines "Mixed use developmenf' as ".. .an integrated
development containing residential, commercial, and/or industrial activities and adhering
to a comprehensive plan and located on a single tract of land, or on two or more tracts of
land which may be separated only by a street or otherright-of-way,or which may be
contained in a single building." Given that this definition would allow comprehensively
planned yet distinct elements to be located across lot lines or Rights of Way from one
another, this project clearly meets the Mixed Use definition found in the zoning
regulations. As for the C-31 zone, this is a relatively restrictive zone as far as
commercial zones are in the City of Oakland, but does not contain minimum numeric
requirements for the size of commercial spaces. It contains restrictions on what sort of
commercial uses can occupy the ground floor, requires a CUP for all food sales and
requires Design Review for new construction and alternations. Like most commercial
zones it also permits residential uses outright and at fairly high densities. This Project
fully conforms to the C-31 zone with the placement of commercial uses on the ground
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floor and residential uses above. While some opponents are disappointed with the size of
the commercial spaces on the ground floor, there is no regulation that requires the
commercial space to be a certain size and thus there is no violation of the zoning
regulations.
Moreover, this site is on the edge of the C-31 district and begins a transition out of the
Laurel district to the Mills College area. It is not in itself a prime pedestrian retail
location as the roadbed of MacArthur Boulevard becomes difficult to navigate and there
is no reasonable street parking fronting that section of the property (this is where the site
approaches the underpass for 1-580). Therefore, staff views this as a relatively poor place
for commercial development and the site has been vacant for years, due in part to its lack
of connectivity to the Laurel shopping district. Thus, the amount of commercial space
proposed here is reasonable.
'
Accordingly, substantial evidence supports the Planning Commission's determination
that the Project is consistent with the general plan and zoning.
3.

Appellants Issues: The Project does not comply with the General Plan test for granting
variances, the general plan controls over the Planning Code and it requires strict
compliance with the Major variance criteria, similar to the state standards.
i.

Appellants Issue: General Plan contains the correct variance test
Staff response: Essentially, Appellants contend that Oakland's General Plan has
eliminated minor variances and only major variances are permitted to be granted.
Staff disagrees. First, this novel interpretation is contrary to the manner in which
the Planning Staff, Planning Commission and City Council have interpreted the
LUTE and Oakland Planning Code for the last fifteen (15) years. Adoption of
Appellants theory would mean that minor variances can no longer be granted;
indeed, all minor variances granted since the adoption of the LUTE in 1998
(which number in the hundreds, if not thousands) are improper, including those
granted by the City Council on appeal.
Second, the Planning Code has undergone extensive updates, the most recent
substantive update being in 2011. Third, there is no express conflict between the
Planning Code and General Plan because the General Plan does not expressly do
away with minor variances. Rather, the General plan merely states that variances
should be carefully considered and gives examples of the major variance criteria
that need to be adhered to in certain situations. Appellants argue that this
implicitly does away with minor variances. However, in order to eliminate a
long-standing provision of the Planning Code (in existence since at least 1965),
there must be explicit statements that eliminate the minor variance provisions of
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the Planning Code. Appellants have not submitted any evidence that the City
expressly intended to (and did) eliminate minor variances.
Moreover, as a separate and independent basis from the above Appellants did not
raise this issue before the Planning Commission, but rather raised this issue for
the first time in their appeal. As a result, as detailed in the next section of the
report, this issue is therefore not properly before the City Council.
ii.

Appellants Issues: The Applicant has not and carmot meet the variance test of the
California appellate courts, including (1) there must be special circumstances
applicable to the property; and (2) by reason of which the strict application of the
zoning ordinance would deprive such property of privileges enjoyed by other
property in the vicinity other identical zoning classification; and (3) any variance
granted shall be subject to such conditions as will assure that the adjustment is not
a grant of special privileges inconsistent with the limitations upon other properties
in the vicinity and zone in which the property is located.
Staff response: As acknowledged by the Appellants, charter cities like Oakland
are permitted to adopt their own variance criteria. Here, the City Council has
adopted specific variance findings, including those for minor variances, which are
contained in the Oakland Planning Code. Therefore, general state law variance
requirements are not applicable in Oakland. The Planning Commission
determined that the Project meets the applicable variance criteria contained in the
Oakland Planning Code (see summary below and detailed discussion in section
J.3.iii below for how the variance criteria are met). Moreover, as a separate and
independent basis from the above Appellants did not raise this issue before the
Planning Commission, but rather raised this issue for the first time in their appeal.
As a result, as detailed in the next section of the report, this issue is therefore not
properly before the City Council.
Variances are granted on a case-by-case basis, and granting variances for this
Project does not change the existing zoning in the surrounding area that any
subsequent developers are subject to for their properties. Nor does granting the
variances here mandate that the City grant a variance to another property in the
Laurel District. Any future land use application for a variance would be subject
to the planning process outlined in the Planning Code, including notice,
opportunity to comment on the proposal, possible public hearings before the
Planning Commission, appropriate CEQA review and adoption of findings,
supported by substantial evidence.
As explained in the Planning Comriiission Staff Report, and summarized below,
the granting of a variance height variance is warranted here - and will not set a
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precedent — because (1) the Project is consistent with the allowable density, floor
area ratio, uses, and policies of the General Plan; (2) of the site's unique location
" - being at the edge of the Laurel District, immediately adjacent to a freeway
(necessitating a certain design to minimize receiving freeway noise and air
pollution) and at the intersection of two major transit corridors; (3) its awkward
triangular shape; (4) the site is separated from any residential uses by the 580
Freeway and the height of the Project will not negatively impact residences in the
adjacent lower density residential zones; (5) the Project entails senior housing and
is therefore eligible for an increase in density and an increase in density for this
site can only be accomplished with the approval of height variances to achieve the
desired number of units in order for the Project to be economically feasible; and
(6) occupies an entire block, thus further isolating it from other contiguous lots (as
it is bound on all sides by roadways).
ill.

Appellants Issues: The staff report does not provide evidence supporting the
granting of the variances.
Appellants Issues: Criteria 1 - The zoning for the C-30 and C-31 districts
precludes the approved height.
Staff response: As discussed elsewhere in this report (especially in
section J.3.ii above) and in the Planning Commission Report (see pages
15-16 of Attachment B) additional height is appropriate in these
circumstances because strict comphance with the height regulations
would (a) resuh in practical difficulty and unnecessary hardship due to the
unique physical and topographical circumstances of the site; and/or (b)
preclude an effective design solution that would improve livability and
operational efficiency. The zoning regulations allow the proposed uses
and allow density bonuses for senior housing with a conditional use
permit. In order to achieve the additional density, especially given the
limitations of the property in regard to shape and proximity to the freeway,
the building can only feasibly be constructed on certain portions of the
property, and in a certain layout to provide buildable area and open space
that is shielded (from noise and air pollution) from the freeway. The
applicant has demonstrated that the senior housing project is not
financially feasible with a lower height, which results in a reduced density.
Thus, both the findings for a major and minor height variance can be met
here, although only a minor variance is required.
Appellants Issues: Criteria 2 - Compliance with the height limit would
not deprive the Applicant of privileges enjoyed by other owners in the C30 and C-31 zoning districts.
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Staff response: As discussed elsewhere in this report (especially in
sections J.3.ii and J.3.in above) and in the Planning Commission Report
(see page 16 of Attachment B), additional height is appropriate in these
circumstances because strict compliance with the height regulations would
(a) deprive the applicant of privileges enjoyed by owners of similarly
zoned property; and/or (b) preclude an effective design solution fulfilling
the basic intent of the applicable regulation. As discussed under Criteria 4
below, height variances,have been granted to similarly zoned properties
and thus denying the requested variance would deprive the owner of
privileges enjoyed by others. Moreover, the site is awkwardly shaped and
is bounded by the freeway and two major arterial streets. Again, density
bonuses are allowed for senior housing, and in order to accommodate the
additional density given the limitations of the property, it is appropriate to
allow additional height to accommodate senior housing in this location.
The provision of housing, especially senior housing, is an important goal
of the City's general plan and one of the basic purposes/ intent of the
Planning Code. The applicant has demonstrated that the senior housing
project is not financially feasible with a lower height, which results in a
reduced density. Thus, both the findings for a major and minor height
variance can be met here, although only a minor variance is required.
Appellants Issues: Criteria 3 - The height of the Project will adversely
affect the character and the surrounding area.
Staff response: As discussed elsewhere in this report (especially in
section J.l above relating to the CUP criteria) and in the Planning
Commission Report (see pages 16-17 of Attachment B), the height of the
Project will not adversely affect the character of abutting property or the
surrounding area. There are no abutting properties to the Project site, and
the increased building height is unlikely to negatively affect the character
of the surrounding area because it includes a variety of building heights
and the area is considered as a "grow and change" area in the General
Plan. Such areas often entail development at higher than existing densities
in order to focus development in areas that can best accommodate it, such
as this site which is bounded by a freeway and two major arterial streets,
and is served extensively by mass transit. Figures IV.A-4a-IVA-7b from
the DEIR show the existing and simulated views of the Project. Views of
the Project from the freeway for motorists will be partial and fleeting, and
there will be no substantial impacts to any scenic vistas. Views of the
Project from MacArthur Boulevard will replace a vacant site with a
building that is taller than the buildings in the immediate vicinity, but the
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building has been designed to enhance the visual character of the area and
the site is appropriate for additional height. Thus, the granting of the
variance will not adversely affect the area.
Appellants Issues: Criteria 4 - The height variance constitutes a special
privilege inconsistent with the limitations on the rest of the area.
Staff response: As discussed elsewhere in this report (especially in
sections J.3.ii and J.3.iii above) and in the Planning Commission Report
(see page 17 of Attachment B) the additional height does not constitute a
grant of special privilege inconsistent with limitations imposed on
similarly zoned property or inconsistent with the purposes of the zoning
regulations.
Height variances have been granted for recent mixed-use projects in the
Temescal neighborhood to allow them the increased density that the
General Plan allows over the applicable zoning. The applicable zoning for
these projects was the C-28 Commercial Shopping District Zone, which is
very similar to the C-30 and C-31 zones because it is also a commercial
zone that allows a similar variety of residential, civic, and commercial
activities, the same residential density, and the same height as the C-31
zone. A 22 ft. height variance was granted for the project at 4801
Telegraph (CMDV02174) that included 25 residential units and 848
square feet of ground-floor commercial space. A 17 ft. height variance
was granted for the project at 5110 Telegraph Avenue (CMDV05469) that
included 68 units and 2,990 sq. ft. of ground-floor commercial space. At
5132 Telegraph Avenue, (CMDV07064) a 20 ft. height variance was
granted for the project that included 102 units and 7,700 sq. fi. of groundfloor commercial space. In addition, the Lincoln Court project at 2400
MacArthur Boulevard (CDV04156) was granted a 3 ft. height variance for
82 units of senior housing in the C-31 zone.
The density of the Project is allowed by the General Plan and allowed by
the zoning regulations with a conditional use permit for senior housing
projects. This site has unique factors that must be taken into
consideration, as indicated above and elsewhere in this Report and the July
19, 2013 Planning Commission Staff Report, and the City has taken
similar factors into consideration for other properties that have received
height variances in order to allow them to take advantage of increased
density when it is allowed.
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As Stated previously in sections J.3ii and J.3.iii., density bonuses are
allowed for senior housing, and in order to accommodate the additional
density given the constraints of the site, it is appropriate to allow
additional height. The provision of housing, especially senior housing, is
an important goal of the City's general plan and one of the basic purposes/
intent of the Planning Code, which is directly advanced by the granting of
the height variance. The applicant has demonstrated that the senior
housing project is not financially feasible with a lower height, which
results in a reduced density.
Appellants Issues: Criteria 5 - The Project is inconsistent with the Design
Review Guidelines.
Staff response: Although this criteria was inadvertently left out of the
variance findings in the Planning Commission staff report, it was
thoroughly addressed in the Design Review Section and Residential
Facilities Design Review findings (see Planning Commission Staff Report,
Attachment B at pages 7 and 14-15) and such analysis also applies to the
variance findings. The Project is consistent with the criteria as it would
greatly enhance the existing blighted vacant lot and bring beneficial
change to the surrounding neighborhood. Furthermore, although it will be
larger than most buildings in the surrounding area, the General Plan calls
for this to be a "grow and change" area, and this site is separated by any
other properties by a freeway and two major arterial streets.
Appellants Issues: Criteria 6 - The Project does not conform with all of
the applicable guidelines and the General Plan.
Staff response: Although this criteria was also left out of the variance
findings in the Planning Commission staff report, it was thoroughly
addressed in the discussion of the General Plan Designation and the
conditional use permit findings (see Planning Commission Staff Report,
Attachment B at pages 4 and 14) and such analysis also applies to the
variance findings. In addition, as discussed in Section J.2. of this Report,
the Project is consistent with the density and uses allowed in the
Neighborhood Center Mixed Use designation of the General Plan, and is
also consistent with several policies in the Land Use and Transportation
Element of the General Plan, as well as the Housing Element of the
General Plan which identifies the Project site as a housing opportunity
site.
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In sum, substantial evidence supports the Plarming Commission's
determination that the Project meets the variance criteria.
Item K (The Project violates CEQA and the EIR should not have been certified)
1.

Appellants Issues: The FEIR doesn't meet the "independent judgment and analysis test"
due to the Quiet Title lawsuit filed by AMG against the City.
Staff response: In making the CEQAfindings,the Planning Commission specifically
found and determined that they were, exercising their independent judgment in reviewing
and certifying the EIR. Appellants have not cited, nor could they, any legal authority for
the proposition that a lawsuit filed against a city by a party precludes the city from
considering whether an EIR for a project, sponsored by the plaintiff in that lawsuit, meets
the applicable CEQA requirements. Nor can Appellants provide any authority as to what
other governmental entity should consider certification of the EIR, or the underlying land
use permits for tHe project, in such a situation. Moreover, Appellants did not raise this
issue before the Planning Commission, but only in its appeal to the City Council, after the
Planning Commission decided the matter. Thus, as discussed in the next section of this
report, this issue is therefore not properly before the City Council. In addifion, neither
planning staff nor the members of the Planning Commission were even aware of the
lawsuits regarding the property until the Appellant raised the issue in their appeal. The
Planning Commissioners are not a party in the lawsuits and made their own independent
judgment on the Project, irrespective of the litigation over the property. In any event, the
lawsuit against the City has been dismissed. In sum, substantial evidence supports the
Planning Commission's exercise of its independent judgment in reviewing and certifying
the EIR.

2.

Appellants Issues: The Project is inconsistent with the General Plan and zoning
requirements.
Staff response: As discussed previously in this report and as detailed in the Planning
Commission Report, the Project is consistent with the General Plan and zoning
requirements subject to the requested Conditional Use Permits and Variances for:
increased density for senior housing, a reduction in parking for senior housing, allowance
of ground-level parking and loading areas, and increased height. The EIR identified the
need for the variances and adequately analyzed the land use impacts of the Project,
including an evaluation of the aesthetic impacts. Appellants merely disagree with the
conclusions of the EIR, but substantial evidence supports the Planning Commission
decision to certify the EIR. Even if Appellants are correct in that there may be some
inconsistencies with the general plan, as stated in the FEIR (page 10), such policy
conflicts do not necessarily result in CEQA impacts and the fact that a particular project
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does not meet all general plan policies, does not inherently result in a CEQA significant
impact.
3.

Appellants Issues: There is no evidence that anyone will comply with the mitigations.
Staff response: Appellants assertions are wholly speculative. Every project is required to
comply with conditions of approval and/or mitigation measures from the Standard
Conditions of Approval and Mitigation Monitoring and Reporting Program
(SCAMMRP), per Section 17.130.070 of the Planning Code, which includes performance
standards that are required to be met. Failure to comply with the SCAMMRP may result
in revocation of the land use permits or other enforcement actions being taken, per
Project Condition of Approval No. 5. Moreover, the Regional Water Quality Control
Board, the lead agency for the site's remediation, can issue abatement and clean-up
orders, independent of any City Project approvals (or lack thereof). In sum, the City
cannot deny certification of the EIR and/or deny project approvals because project
opponents speculate that there may be future noncompliance with conditions of approval.

4.

Appellants Issues: The FEIR failed to respond to comments.
Staff response: The FEIR responded, as appropriate, to all comments on the DEIR,
including those made on the previously approved 2008 project (that is not currently
before the City). However, comments submitted on the previous 2008 project were either
already addressed in the DEIR, had been superseded by a more recent technical
evaluation, were only applicable to the previously approved project, were not related to
the adequacy of the EIR, or had no relevance to the Project or its environmental review,
and such was noted in the FEIR. No further responses were required. In short, all
comments on the previous 2008 project could not have addressed the environmental
analysis that was conducted four years later in the 2012 DEIR. Substanfial evidence
supports the Planning Commission's determination that the FEIR adequately responded
to comments.
1.

Appellants Issues: The total reliance on standard conditions of approval from a
2010 Housing Element EIR was legally impermissible.
A.

Appellants Issues: While courts encourage cities to avoid duplicative
EIRS, they do not encourage using earlier EIRs to avoid adequately
evaluating the project-specific environmental impacts and mitigating
them.
Staff response: As discussed in detail in the DEIR, FEIR and the
Planning Commission Staff Report (both the main body and the separate
CEQA Findings section), although the Project DEIRfieredoff the 2010
Item:
City Council
November 19, 2013

Deanna J. Santana, City Administrator
Subject: High and MacArthur Mixed-Use Project Appeal
Dale: October 28, 2013

Page 14

Housing Element EIR and the 1998 L U T E EIR, it also included its own
detailed, site specific analysis of the Project for all relevant and
applicable environmental topics, including without limitation traffic,
noise, air quality, aesthetics, and hazardous materials. That is, the
Planning Commission found that while it could rely on the previous
Housing Element and L U T E EIRs, it could separately and independently
rely on the detailed, site-specific analysis undertaken for the Project. Not
only were Standard Conditions of Approval imposed on the Project, but
project-specific recommended measures as well as project specific
conditions of approval were also imposed; all of which are legally
enforceable obligations. Thus, substantial evidence supports the EIR
adequately analyzed and mitigated (through standard conditions of
approval) impacts.
B.

Appellants Issues: The statutory partial exemption does not apply
because:
(1)
(2)
(3)

(4)

There are impacts peculiar to the Project or to the site
The policies cited by the EIR are very general and do not address
the specific Project impacts.
The impacts identified by C R A D L ' s expert include potentially
significant off-site and on-site impacts that were not addressed in
the 2010 Housing Element Update EIR.
Significant impacts identified in the Project EIR have a more
severe adverse impact than discussed in the 2010 Housing Element
EIR.

Staff response: The statutory exemptions do apply to the Project because
the Project would not result in any project-specific significant impacts that
are peculiar to the Project or its site, nor more severe impacts, than those
impacts identified in the Housing Element and LUTE EIRs. Appellants
comments on the adequacy of these issues were completely addressed in
the FEIR (see Approach to Environmental Analysis on pages 2-9 of the
FEIR and response to comment B1-4 on pages 81-82 of the FEIR) and
Appellants have not submitted any further new comments on the responses
contained in the FEIR. Moreover, as discussed throughout this report and
in the EIR itself, a thorough and comprehensive site-specific
environmental assessment was conducted for the Project.
C.

Appellants Issues: The City overlooked its legal obligation to provide a
M M R P for the Project.
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Staff response: The Initial Study prepared for the Project merely
identified "potentially" significant impacts that may require further study
in an EIR, which was done, and no significant impacts requiring
mitigation measures were idenfified. The 46-page Standard Conditions of
Approval/Mitigation Monitoring and Reporting Program (SCAMMRP)
adopted by the Planning Commission, and imposed as Project Condidons
of Approval (via condition of approval No. 18), satisfy the legal
requirement for a Mitigation and Monitoring Reporting Program. The
Project's S C A M M R P includes all the specific development standards.that
will mitigate the Project's environmental impacts to less than significant
levels. The City Council approved the use of the SCAs in November 2008
and found they will reduce impacts to less than significant levels and the
Planning Commission found likewise in this specific instance. As the
standard conditions of approval (SCA) reduce all the potential
environmental impacts of the Project to a less-than-significant level,
additional mitigation measures were not required. Moreover, the adopted
SCAs are the functional equivalent of mitigation measures and are legally
enforceable. A detailed response to Appellants' DEIR comments was
prepared in the FEIR, which adequately addressed all issues raised in the
appeal (see the response to comment B1-3 on pages 80-81 and pages 5-6
of FEIR) and Appellants have not submitted any further comments on the
responses. In sum, the City satisfied its legal obligations with respect to
adoption of the M M R P .
II.

Appellants Issues: The EIR's use of tiering did not relieve the City of the
requirement to mifigate the significant impacts of the Project.
A.

Appellants Issues: The City could not tier off the 2010 EIR without also
analyzing, and mifigadng. Project specific impacts.
Staff response: As previously discussed, in addition to tiering off the
Housing Element and L U T E EIRs, the Project DEIR also includes projectspecific analysis of Hazardous Materials, Aesthetics, Air Quality, and
Traffic. Implementation of the S C A M M R P will mifigate all potenfial
environmental impacts in these areas to a less-than-significant level. The
SCA, adopted by the City Council in 2008, are the functional equivalent of
mitigation measures and are legally enforceable as such. In sum,
substanfial evidence supports the Planning Commission's determination
that the EIR is adequate and the SCAs will reduce impacts to less than
significant levels. Specific environmental topic areas are discussed below.
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Appellants Issues: Aesthetics was not adequately addressed in the Project
ELR.
Staff response: The DEIR undertook a complete and thorough review and
analysis of the aesthetic impacts of the Project, including an evaluation of
the potenfial loss of Scenic Highway Designafion (see DEIR at pages 75107). This review by the C E Q A consultants included touring the Project
site and surrounding area, taking before/after visual simulations of the
Project site and surrounding area, communicating with appropriate
Caltrans officials relafing to the Scenic Highway Designation and
reviewing the previous project's planning case file. Based upon this
substantial evidence, the DEIR concluded that although the project would
alter the views from the freeway, the qualities that contribute to the scenic
character would remain with implementafion of the Project. The existing
trees immediately adjacent to the freeway would be maintained, distant
views of the hills for motorists would remain visible, and the existing
billboard on the site would be removed. According to communicafions
with the Caltrans Scenic Highway Coordinator for District 4, in which this
project is located, the Project would not damage the Scenic Highway
designation of the freeway. A detailed response to Appellants' DEIR
comments was prepared in the FEIR, which adequately addressed all
issues raised in the appeal (see response to comment B1-7 on pages 83-84
of the FEIR) and Appellants have not submitted any further comments on
the responses contained in the FEIR. In sum, substantial evidence
supports the Planning Commission's determinafion that the aesthefic
impacts were adequately addressed and impacts reduced to less than
significant levels with the City's standard condifions of approval. Thus,
there would be no loss of Scenic Highway Designafion.

C.

Appellants Issues: Hazardous materials were not adequately addressed in
the Project EIR.
Staff response: The DEIR undertook a complete and thorough review and
analysis of the hazardous materials impacts of the Project, including
having the C E Q A consultant review previous Phase I and Phase II studies
prepared for the Project site (including characterization of the on-site and
off-site hazardous materials), reviewing project files and communicafing
with various regulatory agencies, all of which were fully disclosed and
discussed in the DEIR (see DEIR at pages 147-170). Contrary to
Appellants' contenfions, there is no legal mandate to provide a new Phase
II site assessment as part of an EIR (such has already been previously
performed and is also required to be updated prior to remediafion), nor to
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have the site remediated prior to project approval. Appellants comments
on the adequacy of the evaluation were completely addressed in the FEIR
(see response to comment BI-8 on pages 85-87 of the FEIR) and
Appellants have not submitted any further comments on the responses
contained in the FEIR. Moreover, Appellants admitted that issues
relating to the site and its locafion, such as air quality impacts from the
nearby freeway and hazardous materials, are not CEQA issues since the
Project is not causing the impacts, but rather these are impacts of the
environment on the Project.
As stated on pages 168-169 of the DEIR, implementation of SCAs HAZ-1
to HAZ-6 would meet requirements to characterize and/or clean up the
Project site to protect human health and the environment, as required by
the regulatory agencies. The City's SCA, approved by the City Council in
2008, are best management practices that are designed to and will reduce
impacts to less than significant levels. Both the contamination and
potential remediation acfivities are common and not peculiar.
The Regional Water Quality Control Board (RWQCB) is the lead agency
charged with overseeing site clean-up and has performance based
standards that must be adhered to, depending, in part, on the future land
use of the site. The RWQCB indicated to the City that the City's SCAs
are adequate and that the RWQCB will be overseeing all site
investigafions and clean-up acfivities, including approval of a remediafion
plan prior to issuance of any City building-related permits (see FEIR at
page 86).
Contrary to Appellants' assertions, there was no improper deferral of
mitigation because in the EIR there was analysis and disclosure of the
contamination; clean-up options were discussed; there is an overall
strategy for mitigating the impacts, through the City's SCA and the
regulatory authority of the RWQCB, which includes performance
standards and enforcement; the City is committed to mitigating the
impacts and it does not make sense for the City to impose its own sitespecific clean-up requirements when there is another agency in charge of
the clean-up.
In sum, substantial evidence supports the Planning Commission's
determination that hazardous materials were adequately addressed, that
there will be less than significant impacts with the City's standard
conditions of approval, and there is not improper deferral of the mitigation
measure.
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Appellants Issues: Air quality impacts on the senior residents of the
Project were not adequately addressed in the Project EIR.
Staff response: Appellants admit that the air quality impacts from the
freeway (and other sources) on the senior residents are not legally required
to be studied under C E Q A (because they are potential effects of the
existing environment on the project and not project generated impacts).
Here, however, such freeway and other source generated air quality
impacts were nevertheless comprehensively analyzed in a detailed, site
specific heath risk assessment (HRA) included in the DEIR and further
clarified in the FEIR. The site-specific H R A concluded there would be
less than significant air quality impacts on the residents even without
incorporation of air filters in the building (which are also required per
SCA AIR-2). Appellants comments on the adequacy of the H R A were
completely addressed in the FEIR and Appellants have not submitted any
further comments on the responses contained in the FEIR. Thus, the
appeal merely restates the comments on the DEIR without addressing the
responses contained in the FEIR. In sum, substantial evidence supports
the Planning Commission's determination that air quality issues were
adequately addressed and that there will be less than significant air quality
impacts, including those generated by the freeway and other sources on
the residents, with imposition of the City's standard conditions of
approval.

E.

Appellants Issues: Traffic was not adequately addressed in the Project
EIR.
Staff response: The DEIR undertook a thorough and detailed Projectspecific traffic analysis, including evaluafing safety impacts and
evaluafion of crossing times for seniors, conducted by a qualified traffic
engineering firm (see DEIR pages 171-212). The FEIR adequately
responded to the traffic-related comments submitted on the DEIR, none of
which were submitted by a traffic engineer, and Appellants have not
submitted any further comments on the responses contained in the FEIR.
The DEIR also considered the previous comments submitted in 2008 on a
different traffic analysis. The Planning Commission adopted S C A M M R P
includes three recommended traffic improvements (to further reduce the
already less than significant impacts) related to provision of shuttle
service, operation of the loading zone, and access to the garage (see
response to comment B-10 on pages 89-90 of the FEIR). Thus, substantial
evidence supports the conclusions that there will be less than significant
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traffic impacts with imposition of the City's standard conditions of
approval.
III.

Appellants Issues: The Project description is inadequate and misleading.
A.

Appellants Issues: The EIR Project description does not match either the
original project application or the Initial Study.
Staff response: According to C E Q A Guidelines Secfion 15124, the
project description does not need to provide any detail beyond that needed
for evaluation and review of the environmental impacts. The total number
of housing units (115 units) evaluated is consistent between the Inifial
Study, the DEIR and what was eventually approved by the Planning
Commission. As noted in the FEIR (Response to Comment B-11 on page
90): "The number of affordable and market-rate housing units is not
required for the evaluation of environmental impacts under CEQA, and a
variafion would not change the evaluafion and conclusions in the Draft
EIR." In other words, the same environmental impacts occur with
affordable as market-rate housing. Moreover, the applicant has not
requested, and the City has not provided, any density bonus for affordable
housing; the only bonuses provided are for senior housing and those are
provided for either market rate or affordable units. Thus, the project
. description is legally adequate.

B.

Appellants Issues: If the Project is primarily market-rate, the Initial Study
overlooked conflicts with zoning.
Staff response: The same planning entitlements are required by the
Project whether it is comprised entirely of market-rate units, entirely of
affordable units (as long as no special density bonus for affordability is
requested, as is the case here), or a combinafion of both. The City does
not regulate the affordability of a project and the Project was not approved
based on affordability. As previously stated, the Applicant did not ask for,
and was not granted, any concessions for the Project based on
affordability. As indicated above, substantial evidence supports the
Planning Commission's approval of the Project's land use permits and
thus there are no conflicts with zoning as granting of variances are fully
' consistent with zoning.

IV.

Appellants Issues: The lead agency must recirculate the DEIR.
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Staff response: The Planning Commission found and determined that none of
the new informafion, correcfions or clarifications to the DEIR identified in the
FEIR consfitute "significant" new information pursuant to Section 15088.5 of the
CEQA Guidehnes (see Attachment B, Planning Commission Report, CEQA
Findings Attachment C at pages 3-4 and FEIR at pages 10-11). Thus,
recirculation of the DEIR is not legally required. .
V.

Appellants Issues: The EIR violates CEQA due to incomplete analysis of
environmental impacts and insufficient mitigations to address potential
environmental impacts.
Staff response: The Planning Commission certified the EIR, adopted CEQA
findings and the SCAMMRP, finding the EIR complied with CEQA, the FEIR'
adequately addresses all the comments received on the DEIR and that
implementafion of the SCAMMRP will mifigate the potenfial environmental
impacts of the project to less than significant levels. Substantial evidence
supports the Planning Commission acfions.

CERTAIN ISSUES ARE NOT PROPERLY BEFORE THE CITY COUNCIL
As a separate and independent basis from the Analysis discussion above, certain arguments,
issues and/or evidence (hereafter Issues) raised in the Appeal are not properly before the City
Council since they were not specifically raised (a) during the seventeen (17) day public comment
period on the Project, up to and including the July 17, 2013 City Planning Commission
hearing/decision on the Project; and/or (b) during the Draft EIR's 45-day public comment period
and related to the current Project.
Appellants had actual and constructive notice of the requirements to raise any and all Issues
during the aforementioned periods, if they wanted to raise such Issues on appeal and/or in court
(and thus limiting any appeal to such previously presented Issues), because such is clearly stated
in the various notices/agendas for the Project, the City's Appeal Form (which has not been
revised since May 2011), as well the City's July 22, 2013 decision letter on the Project.
Moreover, the requirement to present any and all Issues during the aforementioned periods, and
thus limiting any appeal to such previously presented Issues, are stated in various provisions of
the Oakland Planning Code, including without limitafion secfions 17.130.050 (Presentation of
written and documentary evidence); 17.134.040A1 (Procedure for Consideration of Major CUP
at the Planning Commission hearing); and 17.134.070 (Appeal to City Council for Major CUP).
As a further separate and independent basis from the Analysis discussion, certain Issues raised
during the Draft EIR's 45-day public comment period are also not properly before the City
Council because they written and submitted for an earlier (2008) project, not the current Project.
Item:
City Council
November 19, 2013

Deanna J. Santana, City Administrator
Subject: High and MacArthur Mixed-Use Project Appeal
Date: October 28,2013

'

Page 21

Thus, Issues that were not raised on the adequacy of the current Project's Draft EIR but rather on
the earlier project are by definition unrelated to the current Project's Draft EIR since they were
prepared years prior to the release of the current Project's Draft EIR.
In addifion, this is not a hearing on the Project under Public Resources Code secfion 21177(a),
but rather a hearing on the appeal under C E Q A Guidelines secfion 15185. Also, the public
hearing on the appeal is not a de novo hearing — in accordance with the Oakland Plarming Code
and the decision in Mashoon v. City of Oakland (Appeal No. A077608; filed December 9, 1997;
First Appellate District, Division Five); rather, it is limited only to the Issues properly presented
to the City Council, as stated above.
Although the City Council is not legally obligated to consider the Issues not properly before it as
oufiined above, it has nevertheless considered them - without waiving any of its rights to object
to the late/improper submittal of the Issues - as detailed in Analysis secfion above.
PUBLIC OUTREACH/INTEREST
The Project has been contenfious in the neighborhood since its original incepfion. The
previously approved Project was subject to two Design Review Committee (DRC) meefings, two
community meetings, and three Planning Commission meetings, as well as multiple meetings
with individual D R C members regarding design issues.
The current Project has entailed a community meeting that was very sparsely attended and three
Planning Commission hearings. A l l of the public hearings were noficed per City requirements.
COORDINATION
City Council member Libby Schaaf attempted to mediate the appeal between the two parties but
such efforts were rejected. The Office of the City Attorney has reviewed the agenda related
materials and approved the accompanying resolution for Form & Legality. This report has been
reviewed by the Budget Office.
COST SUIMMARY/IIVIPLICATIONS
1.

COST OF PROJECT: This Project is funded by a private developer and does not request
or require public funds and has no direct fiscal impact on the City of Oakland. The
Applicant has not submitted a request for City subsidies.

2.

F I S C A L IMPACT: If constructed, the Project would provide a posifive fiscal impact via
increased property taxes, utility user taxes, sales taxes, and business license taxes, while
at the same time increasing the level of municipal services that must be provided to the
residents and tenants.
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SUSTAINABLE OPPORTUNITIES
Economic: The Project is anticipated to cost approximately $17,000,000 and would contribute
both direct and indirect economic benefits to the City. It would generate approximately 200,000
man hours of temporary construcfion work, and would create approximately 10 new full-time
permanent jobs.
Environmental: The Project would provide infill development in close proximity to mass transit
and would remediate a vacant site that is contaminated with hazardous materials. The CEQA
analysis for the Project found that it would not result in a significant impact on the environment
with implementafion of the City's standard conditions of approval.
Social Equity: The Project would provide addifional much needed housing opportunities for
seniors, consistent with the City Council adopted 2010 Housing Element.
Action Requested of the City Council
Adopt a resolufion denying the appeal and upholding the decision of the Planning Commission to
certify the EIR and approve the Project
Alternative Recommendations
The City Council has the option of taking one of the following alternative acfions instead of the
recommended action above:
1. Uphold the appeal and reverse the decision of the Planning Commission thereby denying
the Project. This opfion would require the City Council to confinue the item to a future
hearing so that staff could prepare and the City Council has an opportunity to review the
proposed findings and resolution for denial.
2. Uphold the decision of the Planning Commission, but impose additional and/or revised
condifions on the Project and/or modify the Project, solely related to the appellate issues.
Depending on the revisions, this opfion may also require the City Council to confinue the
item to a future hearing so that staff could prepare and the City Council has an
opportunity to review the proposed revisions.
3. Continue the item to a future meeting for further information or clarification, solely
related to the appellate issues.
4. Refer the matter back to the Planning Commission for further considerafion on specific
issues/concerns of the City Council, solely related to the appellate issues. Under this
option, the item would be forwarded back to the City Council for decision.
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For quesfions regarding this report, please contact Lynn Warner, Planner III, at (510) 238-6983.
Respectfully submitted,

RACHELFLYNN
/ /
Director, Department or Planning and Building
Reviewed by:
Scott Miller, Zoning Manager
Prepared by:
Lynn Warner, Planner III
Planning Department
Attachments:
A.
B.

July 29, 2013 Appeal
July 17, 2013 Planning Commission Staff Report with Attachments

NOTE:
The EIR (consisting of the Draft and Final (Response to Comments Document)) has been
separately provided to the City Council and is also available at the Planning Department located
at 250 Frank H . Ogawa Plaza, Suite 3315, Oakland, C A 94612 and on the City's
websiteathttp://www2.oaklandnet.com/Government/o/PBN/OurServices/Application/DOWD009
158.
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An appeal is hereby submitted on:
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AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING
C O M M I S S I O N OR HEARING OFFICER)
YOU MUST INDICATE ALL THAT APPLY:
•
•
•
•

Approving an application on an Administrative Decision
Denying an application for an Administrative Decision
Administrative Determination or Interpretation by the Zoning Administrator
Other (please specify)
Please identify the specific Adminstrative Decision/Determination Upon Which Your Appeal is
Based Pursuant to the Oakland Municipal and Planning Codes listed below:
• Administrative Determination or Interpretation (OPC Sec. 17.132.020)
• Determination of General Plan Conformity (OPC Sec. 17.01.080)
• Design Review (OPC Sec. 17.136.080)
• Small Project Design Review (OPC Sec. 17.136.130)
• Minor Conditional Use Permit (OPC Sec. 17.134.060)
• Minor Variance (OPC Sec. 17.148.060)
• . Tentative Parcel Map (OMC Section 16.304.100)
• Certain Environmental Determinations (OPC Sec. 17.158.220)
• Creek Protection Permit(OMC Sec. 13.16.450)
a Creek Determination (OMC Sec. 13.16.460)
• City Planner's determination regarding a revocation hearing (OPC Sec. 17.152.080)
• Hearing Officer's revocation/impose or amend conditions
(OPC Sees. 17.152.150 &/or i 7.156.160)
• Other (please specify)
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A DECISION OF T H ECITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL)
M Granting an application to: '
OR • Denying an application to:
Y O U MUST INDICATE A L L T H A T APPLY:
Pursuant to the Oakland Municipal and Planning Codes listed below:
^fi Major Conditional Use Permit (OPC Sec. 17.134.070)
Ei Major Variance (OPC Sec. 17.148.070)
^ Design Review (OPC Sec. 17.136.090)
a Tentative Map (OMC Sec. 16.32.090)
• Planned Unit Development (OPC Sec. 17.140.070)
Si Environmental Impact Report Certification (OPC Sec. 17.158.220F)
• Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)
• Revocation/impose or amend conditions (OPC Sec. 17.152.160)
• RevocationofDeemed Approved Status (OPC Sec. 17.156.170}
.
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FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes
listed above shall state specifically wherein it is claimed there was an error or abuse of discretion by the Zoning
Administrator, other administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision
is not supported by substantial evidence in the record, or in the case of Rezoning, Landmark Designation,
Development Control Map, or Law Change by the Commission, shall state specifically wherein it is claimed the
Commission erred in its decision.
You must raise each and every issue you >vish to appeal on this Appeal Form (or attached additional sheets). Failure to
raise each and every issue you wish to challenge/appeal on this Appeal Form (or attached additional sheets), and
provide supporting documentation along with this Appeal Form, may preclude you from raising such issues during
your appeal and/or in court. However, the appeal will be limited to issues and/or evidence presented to the

decision-maker prior to the close of the public hearing/comment period on the matter.
The appeal is based on the following: (Attach additional sheets as needed)
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Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along with this Appeal

Form, however, the appeal will be limited evidence presented to the decision-maker prior to the close of the public
hearing/comment period on the matter.
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LAW OFFICES
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5707 REDWOOD RD., STE 10
OAKLAND, CALII-ORNIA 94619
Tlil.EPl-IGNE (510) 482-0390
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July 29, 2013

City Council
City of Oakland
City Hall
1 Frank Ogawa Plaza
Oakland, CA 94612
RE: Appeal from Approval of Proiect No. CMDVlO-312; ERIO-OOOIAMG &
Associates; 4311 -4317 MacArthur Blvd.
Dear Council Members:
This appeal is filed on behalf of my clients, Commercial & Retail Attraction <&
Development for the Laurel (CRADL) and Citizens40akland. CRADL is an organization of
merchants in the Laurel District who oppose the above project. Citizens40akland is an
organization of concerned residents of Oakland who oppose the project.
The proposed project has always been based on two assumptions: 1. That the three
parcels forming a large empty lot as the project site, located on the corner of High Street and
MacArthur Boulevard, has been empty for years because nobody wants to buy it and install
retail uses, and 2. a large senior housing project with 115 unhs will bring further retail uses to
the Laurel commercial district because the seniors will shop there, causing other businesses to
flock there in droves, and the city will make money. There are no studies that show senior
housing vitalizes retail uses. The three parcels have been empty because the property has been
tied up in litigation for years, as shown below.
A. Background Facts - Uses Prior to Alex Hahn Purchasing the Three Parcels
Historically, the property was used for retail purposes and for a PG&E station. The
retail past uses included a grocery store, a gas station, and a tire store. After a fire, the three
parcels were purchased by Alex Hahn, a well know and politically connected property
owner/developer in Oakland. The property was cleared and the toxic substances from the
PG&E station were removed. Mr. Hahn did not cooperate with the county agency that required
removal of old gas tanks and to this day, the tanks are still located on the site and appear to be
leaking.
B. Alex Hahn and Alexis M. Gevorgian (AMG) Enter into Sales Contract
In July 2005, Mr. Hahn formed Hahn & Kang Equity (Hahn), which sold the property
to Alexis M. Gevorgian, under the name AMG & Associates. Mr. Gevorgian is a Southern
California developer. The first purchase price was $3.5 million (later reduced to $2,537,500 in

City Council
City of Oakland
1 Frank Ogawa Plaza
Oakland, CA 94612
Re: AMG project
July 29, 2013
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an addendum, dated October 11, 2009).' In 2006, they contacted then Council member Jean
Quan with their plan to develop the property with senior affordable housing. Council member
Quan became a strong supporter for the project as it would add to other senior housing projects
she had advanced, from public funding, at Lincoln Court and Altenheim. However, the Laurel
District merchants and residents opposed such a large project in the Laurel commercial district.
The project has almost no retail, violates height restrictions, is inconsistent with the
surrounding commercial area, and does nothing to advance the commercial interests of the
merchants, who have invested their life savings in the district.
C. City Attempts to Approve the Project with No EIR
An attempt was made by the city to have the project approved without any
Environmental Impact Report (EIR), despite that the property was on the Cortese list as a
contaminated site and under state law, an EIR was required. After the project was approved by
an earlier planning commission around 2008, CRADL, Citizens40akland, and various
individuals clients appealed the project approvals to the city council. The application was
withdrawn and the city later required the applicant to obtain an EIR. During the ensuing years,
a number of events occurred.
D. AMG and Hahn Failed to Pay Property Taxes or Clean Up the Contaminated
Property and Borrowed Money for the EIR
An issue developed between A M G and Hahn because someone had to pay for the
clean-up of the property and the now required EIR. AMG borrowed $100,000 from Pacific
Properties to pay for the EIR, but that still left other costs such as property taxes that were
accruing and unpaid by either Hahn or by AMG. The negotiations between AMG and Hahn
continued until December 2009 when the last addendum to the purchase agreement was signed
by them.^ Part of their agreement was that AMG would pay the now very overdue property
taxes as a "loan" with a deed of trust and the borrower was Hahn. A M G paid the property taxes
and subsequently foreclosed on the property for unpaid property taxes of approximately
$260,000.
Needless to say, the investors that constituted Hahn and Kang Equity were displeased at
having contributed to the purchase price of $2,537,500, only to lose both the property and
receive no funds from A M G for its true value, which certainly would have been more than the
$260,000 A M G paid for the taxes! Further, Hahn and Kang Equity were family members of
Alex Hahn and they had entrusted him with the role of managing partner.

' Attached to Cross-Complaint, filed on June 25, 2013, Exhibit B.
^ See Attachment 4, an exhibit to the Cross-Complaint, attached here as Exhibit B.
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E. Litigation Over Embezzled Money and Illegal Foreclosure Began
With title to the property in hand, due to the foreclosure, and loan proceeds from
Pacific, A M G obtained an EIR. At the same time that the EIR was in progress, the less-thanthrilled family members who invested in the property sued AMG, Alex Hahn and his son,
Charles Hahn on August 21, 2012 in Alameda Superior Court. The complaint basically alleges
that Alex and his son, who were managing the Hahn partnership embezzled money from it,
effectively embezzling from their own family members they were using as co-investors. The
family member investors also accused A M G of basically stealing the property by paying
property taxes, but no other money for the property. They requested that the court void the
foreclosure and return the property back to the Hahn partnership.^
F. Hahn Hired Clinton Killian, Who Filed A Cross-Complaint Against the Hahn
Family Investors and AMG
In June 2013, Alex Hahn personally and on behalf of Hahn & Kang Equity hired
attorney Clinton Killian^ a former Oakland Planning Commissioner, and he filed a crosscomplaint against AMG and the family investors who had sued Alex Hahn and his son. That
lawsuit contains a cause of action against A M G for breach of contract because AMG never
paid the purchase price for the property, under the purchase agreement, and the investors want
their money.''
G. AMG Sues the City of Oakland, a Real Estate Company and Hahn
Then, on March 28, 2013, AMG, now with the name "AMG Investment and
Development" sued the City of Oakland and Hahn. There, AMG seeks an order from the court
declaring AMG the owner of the property. Mr. Gevorgian signed the verification attached to
the lawsuit.^ In an email from AMG's attorney to the Oakland city attorney, it became apparent
that Mr. Gevorgian wanted something done about liens, held by Oakland, on the property. The
city attorney responded the same day, "Are these properties set to be sold?"^
Subsequently, the Alameda Superior Court, realizing that all three of these matters,
described above, are related, ordered them all into one courtroom. On July 9, 2013, AMG's
attorney filed an objection to the court's order, in an attempt to separate the issues. The cases
have remained all in the same courtroom.^

^ Complaint RG12644534, filed August 21, 2012, attached as Exhibit A.
Cross Complaint, attached as Exhibit B.
^ Complaint RG13673502, filed March 28, 2013, attached as Exhibit C.
^ Email, dated April 23, 2013, attached as Exhibit D.
'' Objection, RG13673502, filed July 9, 2013, attached as Exhibit E.
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H. During the Recent Planning Commission Hearing, Mr, Gevorkian Denied Any
Knowledge of A Lawsuit and Suggested the Community's Attorney Invented it
In my letter for the planning commission hearing on July 17, 2013,1 included that there
was a problem with the title to the property and ongoing litigation about it. Commissioner
Weinstein, who voted to approve the project, first asked Mr. Gevorgian about my claim that
there was pending litigation about the property. Here was Mr. Gevorgian's answer:
With respect to the Hahn issue, I have no idea what she is talking about. I have
not been served with any complaint. I have legal title to the property. I have
provided the legal title evidence to the city. Um, and I could certainly provide it. I
can also tell you that I have not been served with any lawsuit. Um, I mean, if there
is any. I don't even want to get into that, cause it's just (shrugging and waving his
hands around) - it's just factually mcorrect.
I. The Project Requires Substantial Public Funding
The project is now before your Council for approval, which also entails at least a tacit
agreement that the city, through redevelopment funds, a "loan" that never gets paid back, or from
other public sources, will provide money towards its completion. During the Planning
Commission hearing, Mr. Gevorgian would not commit whether the project would be for some, a
lot, or no affordable housing because he needed to find out how much in federal tax credits he
could obtain. While he did not mention anything about redevelopment or city funding, there is
always a contribution that needs to be filled by the local agency.
AMG provided a pro forma that demonstrates that Mr. Gevorgian needs over $2.0 million
for the developer fee, coincidentally about the same amount of money owed to the Hahn
investors. A M G has already started applying for funding.
Not a dime of public money should go towards this project, let alone to Mr. Gevorgian
and the Hahns for their legal problems, stemming from stealing from one another and from their
co-investors.
J. The Project Continues to Be Undesirable and A Poor Substitute for Retail Use
As shown above, the delay in getting the three parcels back into retail use was related to
litigation, not due to the absence of any retail buyer. While it is unlikely that another buyer
would pay over $2.5 million for the property in today's commercial real estate market, that fact

Transcription of July 17, 2013 planning commission hearing, attached as Exhibit F.
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is related to the overall economy and not to either the three parcels or the Laurel District. The
current project before your Council violates the zoning code and CEQA.
1. The Project Does Not Meet CUP Criteria
This project has never met the conditional use permit criteria because it presents poor
living conditions for seniors. There is no place for them to walk for maintaining good health
because the project is located on an ''island" surrounded by Highway 580, High St., and
MacArthur Blvd., all busy roadways. The EIR admits that the seniors are "sensitive receptors" and
should not be located next to these three major throughfares. The solution was to seal them into
their living quarters with air conditioning units, but that is not a great alternative.
When the project was before the city in 2007 or 2008, it had a shuttle service component
that AMG would pay for. The seniors cannot walk across several lanes of traffic to access basic
services. This time, there is no commitment to fund a shuttle service for the seniors, nor is there
any identified funding for one. Nor is there any schedule in the conditions for when the shuttle
will be available to the seniors
Also in 2008, when the project was last before your Council, there was a viable grocery
store in the Laurel District within walking distance of the project, albeit one that was
struggling. It was sold and the current grocery store replacement is a Maxx store with very
little goods and choices. The next nearest grocery store is very small and expensive (Farmer
Joe's) and is at the end of the Laurel District, which is too far for seniors to access other than
by car or shuttle service. The next closest grocery store to the project site is about five miles
away.
2. The Area is Zoned Commercial, the General Plan Supports
Commercial as the Primary Use, But the Project is Primarily
Residential
The staff report cut off the definition in the General Plan of Neighborhood Center
Mixed Use - it continues and states that "These centers are typically characterized by smaller
scale pedestrian oriented , continuous street frontage with a mix of retail, housing, office,
active open space, eating and drinking places, personal and business services, and smaller scale
educational, cultural, or entertainment uses."^
There is nothing in the General Plan language quoted in the staff report or the language
above supporting huge residential complexes over a tiny bit of token retail in the
Neighborhood Center Mixed Use areas of Oakland; the plan requires that "Future development
^ Page 149 of the LUTE
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within this classification should be commercial or mixed uses that are pedestrian-oriented and
serve nearby neighborhoods, or urban residential with ground floor commercial." [Emphasis
added.] Ground floor parking with 65 parking spaces, only five of which are designated for
retail and the rest for residential is completely inconsistent with the requirement for ground
floor commercial.'^
This project further makes a mockery of the General Plan requirement for ground floor
commercial by designating only 3,446 square feet of ground floor commercial compared with the
entire project's 40,879 square feet of which 37,755 square feet are for residential use." Without
a use permit and keeping the three lots separate as originally they were, the three lots would have
accommodated up to a total of 21,000 square feet of retail on the ground floor. With a use
permit and assuming three lots joined into one lot, the developer could have exceeded 7,000
square feet.'^ It is obvious that the proposed retail is no more than an attempt to avoid the
Zoning ordinance and the General Plan dictates so as to stuff five levels of 114 units of
residential and 65 parking spaces where they are not allowed. The developer's original plans had
NO retail accentuating their real intent of just putting a huge residential complex where it doesn't
belong. The later added "token" retail was their inept attempt to circumvent the General Plan
and the zoning regulations.
Without citing to any controlling policies in the staff report and simply quoting general
language about encouraging housing, the City overlooked the applicable policies referenced on
Page 149 of the General Plan LUTE, specifically regarding Neighborhood Center Mixed Use.
Included Under Housing Production, Conservation and Enhancement is policy No. 3.2 requiring
that the infill development be "consistent with the General Plan;" This project is not as shown
above and because it also violates the General Plan's variance restrictions as shown below.
Policy N3.11 requires that the City "aggressively enforce the requirements of the City's
Housing Code and other applicable regulations on housing of all types." Presumably, this would
include the Planning Code with its height restrictions. Policy N 11.1 requires consistency
between the General Plan and zoning regulations which, under this policy, should be completed
"within a reasonable period of adoption of the final elements..." A period of eight years with no
consistency violates the General Plan. Most significantly Policy N l 1.3 requires applicafion of a
stringent test before the City can grant variances.
3. The project does not comply with the General Plan test for granting
variances and the General Plan supercedes Zoning under Oakland's
ordinances.

'° Page 149 under "Desired Character and Uses."
" Page 2, last paragraph and page 8 under Parking section - - staff report.
Planning Code §17.48.080
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It is unclear exactly what test the Planning Commission used when making itsfindingsas
to the requested variances. It appears that the City has joined together two very different tests in
each of the paragraphs relating to the variance test creating ambiguity as to what test the
Planning Commission was expected to use. However, the test that the Planning Commission
should use is contained in the General Plan which overrides any other test.
i. The correct legal test for granting the variance is contained in Oakland's
General Plan.
Prior to this project coming before the Planning Commission, we have noticed a number of
projects in which the City has been using a minor variance test contained in Oakland Planning Code
§§ 17.148.010 et seq. When challenged on other projects, the City Attorney claimed that use of the
Oakland minor variance test under these municipal planning code sections is allowable since
Oakland is a charter city and immune from Government Code § 65906 dictating when variances of
any kind can be granted. The City Attorney has overlooked several legal provisions including those
contained in Oakland's own General Plan and Planning Code.
While it is true that charter cities enjoy "home rule" under some circumstances, Oakland has
adopted the state standards regarding grants of variances through its own ordinances. Under
Government Code § 65803, a charter city can adopt by charter or by ordinance provisions of a state
regulation that otherwise would not apply to a charter city. Here, Oakland's ordinance directs that
the General Plan prevails over its Planning Code:
17.01.030 Conformity with General Plan required.
Except as otherwise provided by Section 17.01.040, no activities or facilities shall be
established, substituted, expanded, constructed, altered, moved, painted, maintained, or
otherwise changed, and no lot lines shall be created or changed, except in conformity with
the Oakland General Plan. To the extent that there is an express conflict between the
Oakland General Plan and the Zoning Regulations, this requirement shall supersede the
requirement for conformity with the Zoning Regulations stipulated in Section 17.07.060
(formerly Section 17.02.060).
(Ord. 12054 §2 (part), 1998)
17.01.050 General Plan prevails over Planning Code and Subdivision
Regulations.
Until the Planning Code is updated, land use designations, zoning controls and subdivision
controls specified by the Planning Code and Subdivision Regulations shall apply, except
where such action would expressly conflict with the Oakland General Plan. Where an
express conflict does arise, the General Plan policies and land use designations shall apply.
An "express conflict" shall be deemed to be any situation where a proposal clearly
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conforms with the General Plan but is not permitted by the Zoning and/or Subdivision
Regulations, or where a proposal clearly does not conform with the General Plan but is
permitted or conditionally permitted by the Zoning and/or Subdivision Regulations. The
provisions of Sections 17.01.060 through 17.01.080 shall be used to determine whether an
express conflict exists and the provisions of Sections 17.01.100 through 17.01.120, as
applicable, shall then be followed.
(Ord. 12054 § 2 (part), 1998)
These two ordinances prevent construction of a project that does not conform with the
General Plan. As a result, these two ordinances cited above are still in effect and dictate that the
General Plan provisions prevail over the Planning Code. The General Plan, in turn, uses the same
variance test as contained in Government Code 65906. On page 114 of the Oakland Land Use and
Transportation Element (LUTE) of the General Plan, the test adopted by Oakland for granting
variances states in relevant part:
Policy Nll.3 Requiring Strict Compliance with Variance Criteria.
As variances are exceptions to the adopted regulations and undermine those regulations
when approved in large numbers, they should not be granted lightly and without strict
compliance with defined conditions, including evidence that hardship will be caused by
unique physical or topographic constraints and the owner will be deprived privileges
enjoyed by similar properties, as well as the fact that the variance will not adversely affect
the surrounding area nor will it grant special privilege to the property....
Since Oakland has, by ordinance, determined that the General Plan prevails whenever there
is a conflict between the General Plan and the Planning Code and since the General Plan variance
criteria is different from the Planning Code minor variance language, two conclusions are
appropriate: 1. The General Plan prevails over the Planning Code and therefore, the variance test in
the General Plan is the one the City should be using as to ALL variances and 2. Oakland has
adopted the state standard for granting variances which in all particulars is the same as Oakland's
General Plan.
Furthermore, the minor variance language in the Zoning Ordinance adopts major portions of
Government Code § 65906. Even with the weakened language under the Oakland code, the
developer is still required to show that "3. the variance, "if granted, will not adversely affect the
character, livability, or appropriate development of abutfing properties or the surrounding area,
and will not be detrimental to the public welfare or contrary to adopted plans or development
policy and; 4. That the variance will not constitute a grant of special privilege inconsistent with
limitafions imposed on similarly zoned properties or inconsistent with the purposes of the zoning
regulations." [Emphasis added.] (Oakland Planning Code § 17.148.050 A.
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Not only has the developer failed to produce any evidence of why he cannot build his
project without height variances, he also has failed to demonstrate that he is not receiving
"special privilege" if the City grants the variances.
ii. The developer has not and cannot meet the variance test.
California appellate courts have distilled the variance test down to the following
elements:
(1) there must be special circumstances applicable to the property; (2) by reason of
which the strict application of the zoning ordinance would deprive such property of
privileges enjoyed by other property in the vicinity under identical zoning
classificafion; and (3) any variance granted shall be subject to such conditions as will
assure that the adjustment is not a grant of special privileges inconsistent with the
limitations upon other properties in the vicinity and zone in which the property is
located. Miller v. Board of SupervisorsX\9^\) 122 Cal. App. 3d 539, 544.
In this instance there is absolutely no evidence supportingfindingscovering the first two
elements. There are no buildings over threefloorsor 30 to 40 feet in height within the vicinity of
the proposed project let alone within the same zone. Therefore, there are no "privileges enjoyed
by other property in the vicinity under identical zoning classification" even remotely similar to the
privileges sought by the developer of the proposed project. If the City grants the height variances,
it will amount* to a grant of special privilege to this developer that is not provided to similar
property owners in the area of the project.
There is nothing about the property where the proposed project is located that would cause
the developer to be unable to enjoy the same zoning rights as other owners in the Laurel
commercial district without receiving height variances. The City's argument that the lots "push
the building up" due to a slope defies the laws of gravity. The height is measured on all structures
from the dirt up; the dirt doesn't "push up" the height. The issue here is what special
circumstances exist such that this developer cannot construct a project within the zoning height
limit and therefore is unable to enjoy the same privileges as other nearby properties in the
same zone? Given that there are no properties in the same zone or vicinity exceeding the zoning
height limit, the developer cannot meet this element of the test.
The City Council should appreciate that granting this height variance has two long term
effects on the greater Laurel district: 1. It sets precedence for the next application down the road
where a developer wants to violate zoning limitations. This developer will be able to argue that
there is another property enjoying privileges that the new applicant should also be able to enjoy;
and 2. Granting these variances destroys the existing small-scale nature of the Laurel commercial
area, especially since the project site is located right at the gateway which divides the retail from
the freeway and Mills College.
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That is why the court vigorously reviews the grant of variances. The courts intend to
prevent the City from engaging in quasi-rezoning through grants of variances. Moreover:
.. .courts must meaningfully review grants of variances in order to protect the interests
of those who hold rights in property nearby the parcel for which a variance is sought. A
zoning scheme, after all, is similar in some respects to a contract; each party forgoes
rights to use its land as it wishes in return for the assurance that the use of neighboring
property will be similarly restricted, the rationale being that such mutual restriction can
enhance total community welfare. [Citations.] If the interest of these parties in
preventing unjustified variance awards for neighboring land is not sufficiently
protected, the consequence will be subversion of the critical reciprocity upon which
zoning regulation rests. [Cites omitted.] Stolmanv. City of Los Angeles (2003) 114
Cal. App. 4^^916,923.
It is highly deleterious to the Laurel district commercial and residential neighborhood to
allow one developer to have such a huge impact on the nearby area.
iii. The Staff Report Does Not Provide Evidence Supporting the Grant of the
Variances
As the planner notes on pages 5 and 6 of her staff report, the proposed project is located in
the C-30 and C31 zones allowing projects of no more than 45 feet in height by today's zoning.
The older zoning that the city is applying to the project would further restrict the height to no
more than 40 feet in the C-30 and 35 feet in the C-31 zones. The proposed project is between 47
and 60 feet tall. According to Plan A. 10, the project is 65 feet tall at its highest point. Although
the planner states that the project is an "average" of 54 feet, this is sfiU considerably over the
zoning height limit. Because of the height of the proposed project, it requires two variances,
besides the conditional use permit.
At the time the city considered the variance criteria for the former project, it was listed as
an affordable housing project. One of the reasons for granting the variances was that the city was
relaxing its zoning standards to accommodate the affordable housing. However, the application
for the current project is for market rate housing and does not enjoy the same relaxation of zoning
rules for affordable housing as a market rate project. As of this writing, the applicant suddenly
applied for government subsidizedfiandinglast week and it is now unclear what the status is of the
project. The staff report and the EIR do not indicate how many of the 86 units are for affordable
housing, if any. The current staff report is not relying upon any affordable housing relaxation of
zoning rules to support the variance findings.
Is Oakland's Variances Require Specific Findings that The City Cannot Make
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While the staff report lists the variances as minor, they still must comply with the legal
standards for granting them. Under our local planning code, to grant the variances, the city must
makefindingsfor each element. The city cannot legally makefindingssupporting criteria 1,2, 3,
4, 5, and 6.
Criteria 1 - The zoning for the C-30 and C-31 does not preclude the project design;
It precludes the height
The city interpreted this criteria to mean that it could look at the topography of the land
and determine that if it was not an ordinary rectangular lot, then a variance could be granted.
However, the variance that the staff is recommending has nothing to do with the layout of the land
in relation to the design of the project. The variance is granting a height exception, not a setback
or other type of exception.
Contrary to the staff assertion on page 15 that the property is "unfeasible to build on," it
has been built on in the past as a tire store, a PG&E substation, and as gas station. The size of the
lot, alone, allows it to be built on. There is no evidence that it cannot be utilized for a building and
therefore, this argument provides no evidence substantiating the grant of the height variance.
Similarly, the statement on page 16 that the footprint of the building "tends to force the building
upwards" is nonsensical and without any evidentiary support.
The staff report interprets the criteria as meaning that if there is a zoning regulation, such
as an open space requirement, the city can grant a height variance to accommodate it. This is also
a far reach beyond the written words in the variance criteria. The court will, in that instance, apply
its own interpretation under a de novo standard. {Stolman v. City ofLos Angeles (2003) 114
Cal.App.4th 916, 928 and Hall-Villareal v. City of Fresno (2011) 196 Cal.App.4th 24, 29.) The
words are that "strict compliance would preclude an effective design solution," not that the
applicant may have difficulty figuring out how to reduce the size of its project to comply with
another zoning regulation.
For the same reason, as above, the test is not whether the variance would "result in an
effective design solution improving the livability, appearance and operational efficiency." (Staff
report, p. 16.) it is whether strict compliance would "preclude an effective design solution."
There is no evidence supporting that it would.
The reference on page 16 to the handling of the setbacks next to the R-50 zone by
basically "reversing them" from the front of the property to the back of it, facing thefi-eeway,also
does nothing to meet this criteria. Nor is there any showing that the switching of the setbacks has
anything to do with the need for a height increase.
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Criteria 2 - Compliance with the Zoning Height Limit Would Not Deprive the
Applicant of Privileges Enjoyed by Other Owners in the C-30 and C-31 Area of the
Project
Courts have interepreted this type of criteria as meaning that the city cannot grant a
variance if other property owners in the vicinity do not also share thatright.The interpretation of
variances has been summarized as follows:
(1) there must be special circumstances applicable to the property; (2) by reason
of which the strict application of the zoning ordinance would deprive such
property of privileges enjoyed by other property in the vicinity under identical
zoning classification; and (3) any variance granted shall be subject to such
conditions as will assure that the adjustment is not a grant of special privileges
inconsistent with the limitations upon other properties in the vicinity and zone in
which the property is located. Miller v. Board of Supervisors_('^9S\) 122 Cal.
App. 3d 539, 544.
In this instance there is absolutely no evidence supporting findings covering thefirstthis
element. There are no buildings in the C-30 or C-31 commercial district and within the vicinity of
the proposed project that exceed the zoning height restriction, let alone by over twenty feet.
Therefore, there are no "privileges enjoyed by other property in the vicinity under identical zoning
classificafion" even remotely similar to the privileges sought by the developer of the proposed
project. Nor is there any mention in the staff report of any other building in the entire area of the
C-30 and C-31 district surrounding the project site that is as tall or even remotely in the same
height range as the proposed project. Instead, there is only a conclusory statement, unsupported by
evidence, that the City of Oakland has granted "similar variances" for other similar situations.
As described above, the court may interpret this criteria language, under the de novo
standard. Sloliman, supra. The obvious purpose of the height restriction is to prevent property
owners from creating many different building heights in a given zone. The rationale offered in the
staff report that there are no residences nearby that would be affected by the height is untrue. The
photos previously submitted from the former project application and re-submitted by the
community show that the height of buildings around the proposed project is considerably lower
than the height of the proposed project. The proposed project, at 20 feet over the height limit for
the zone is going to be much taller and more visible than either the surrounding houses or the
Laurel commercial district.
Criteria 3 - The Height of the Proposed Project Will Adversely Affect the Character
and the Surrounding Area
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Figures FV. A-4a - tV. A-7b in the DEIR demonstrate that the height of the proposed
project will tower over its surroundings. The staff report focuses on the benefits of the project to
seniors and states that it will provide "some affordable housing" without quantifying it. However,
that is not the purpose of the criteria. It is requiring an analysis of how the height of this building
will impact its surroundings and affect the character of the area, which consists of low level
houses and shops.
Criteria 4 - The Height Variance Constitutes A Special Privilege Inconsistent With
the Limitations on the Rest of the Area
If the City grants the height variance, it will amount to a grant of special privilege to this
developer that is not provided to similar property owners in the area of the project.
The Planning Commission failed to appreciate that granting this height variance has two
long term effects on the community: 1. It sets precedence for the next application down the road
where a developer wants to exceed the zoning height restriction. This developer will be able to
argue that there is another property enjoying privileges that the new applicant should also be able
to enjoy; and 2. Granting this variance destroys the surrounding area that consists of small, low
height commercial properties near residences. By allowing a project between 15 and 20 feet over
the zoning height limit in this neighborhood, the Planning Commission is completely changing the
the nature of the area from a small commercial street to an area consistent with much higher
density. That is why the court vigorously reviews the grant of variances, as explained above.
{Stolman v. City of Los Angeles {2^3) 114 Cal. App. 4'^ 916, 923.)
The staff interpretation of this criteria section is that it relates to the topography of the
proposed project site area. It reasons that since it has granted height variances in other situations
with unusually shaped lots, it can meet this finding here. However, that interpretation is not
supported by the wording of the criteria or by the appellate court's interpretation of it. Nor is it
relevant to the Laurel District where the proposed project is located. That somewhere in
Oakland, the city granted variances with this absurd explanation (and no doubt, no court review)
does not mean it should be used in the Laurel District, where the heights of the existing
structures are uniformly much lower than the proposed project.
Criteria 5 - The Project Is Inconsistent with Design Review Guidelines
The staff report admits that the proposed project was in Design Review hearings on
several occasions. What the report does not acknowledge is the reason for it. The proposed project
violates several of the design criteria under Planning code section 17.136.050. Criteria 1
specifically discusses the relationship of height with the surrounding area and endeavors to have
buildings relate well with one another. As shown above, the proposed project does not relate in
height, bulk or mass with anything around it.
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The staff report may be relying on section 17.136.070A for its design analysis and
applying it to the variance test. However, the analysis above would still be the same as this code
section is very similar to the one analyzed above.
Criteria 2 requires that the proposed project will be of a quality and character that
"harmonizes with" and serves to protect the value of, private and public investments in the area.
The area is commercial, not residential, and the property is capable of accommodating retail uses.
By tuming this substantial lot into a residential, huge building, and taking away its use for retail
purposes, the project is diminishing the retail investment of its neighbors in the Laurel district.
Criteria 3 requires that the project be consistent with the General Plan and with design
guideline criteria. It is not. Specifically it is not consistent with the setback requirements of design
review to maximize light and air. It also is inconsistent with the Scenic Highways Element of the
Oakland General Plan.
The staff report does not address this criteria.
Criteria 6 - The Proposed Project Does not Conform With All of the Applicable
Guidelines, General Plan, etc.
C-31 has a height limit of 35 feet under the prior zoning, which the city is applying to this
project, according to the staff report. The proposed project is nearly twice the allowable height
limit. Additionally, when there are increases in allowable height, the additional floors need to
be set back 10 feet each rise. The highest point for the project is the corner which is totally in
the C-31 zone. Yet, there are no setbacks at the sidewalk, and above three stories the walls are
still at the sidewalk level, not stepped back 10 feet.
The proposed project does not conform with the General Plan Scenic Highways
Element, and with its prohibition against liberal use of variances. There is no discussion in the
staff report regarding this criteria. Furthermore, this is one of the ways in which the project
violates CEQA.
K, The Proposed Project Violates CEQA and It Was An Abuse of Discretion for
the Planning Commission to Certify the EIR
1. The FEIR Does not Meet The "Independent Judgment and Analysis Test" Due
to the Lawsuit
Guideline § 15090, subd. (a) requires that the FEIR reflect the lead agency's
"independent judgment and analysis." With a lawsuit by the developer pending against it since
March 2013, the city had a conflict of interest and should have: 1. Revealed that it was being
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sued by A M G and the nature of the lawsuit; and 2. Requested that another agency become the
lead agency. The FEIR could not have been the result of totally independent judgment on the
city's part as required by the CEQA.
2. The Project Is Inconsistent With the General Plan and Zoning Requirements
The Plarming Commission should not have granted the height variances, as described
above. Instead, they could have granted the entitlements without the variances, leaving AMG
with a project that conformed with the zoning height restrictions. Instead, and without any
support in the EIR, the Plarming Commission granted the variances. They abused their
discretion by not requiring an EIR that analyzed the inconsistency between the variances they
were granting and the General Plan and zoning code. Furthermore, the EIR does not analyze
the aesthetic impact of approving the project with the current height as it may impact the rest of
the Laurel District, given that the rest of it is so much lower in height. Nor does it analyze the
precedent setting impact on the Laurel of having a project that is so large. It does demonstrate *
in photos, however, just how deleterious it would be to have a precedent set that the proposed
project height is allowable for the Laurel District. The City should order a supplemental EIR
on the inconsistency:
The Pocket Protectors contend that substantial evidence exists to support a fair
argument for potential significant effects on the environment as to City land use
policies and regulations (including City development standards) and aesthetic
impacts. We agree with The Pocket Protectors. For reasons that follow, we
conclude the trial court erred in ruling that the issues tendered by The Pocket
Protectors were immune from environmental review in an EIR.
The CEQA Initial Study Checklist, used to determine whether a project may have
significant environmental impacts, includes the question whether a project may
"[cjonflict with any applicable land use plan, policy, or regulation . . . adopted for
the purpose of avoiding or mitigating an environmental effect." (Guidelines,
Appen. G, § IX, subd. (b).)
{Pocket Protectors v. City of Sacramento (2005) 124 Cal.App.4th 903, 929.
3. There Is No Evidence That Anyone Will Be Complying With the Mitigations
Apparently for political reasons, the city chose to label the mifigations in the MMRP as
"standard conditions of approval." Whatever the city chooses to call them, they are mitigations
and under CEQA the city must enforce them. For example, the clean-up requirements cannot
just be ignored by the city. Thus far, neither AMG nor Hahn have chosen to comply with many
requests by the county agency for the tanks to be removed and testing. They have not complied
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with any of them. Given that the ownership of the property is in limbo, there is no evidence
that anyone will be responsible for the expense of the mitigations or even that someone will be
cooperating with the responsible agency for the pollution clean-up.
The city is relying on PRC § 21083.3, which specifically states that to rely upon this
section, the city must "undertake or require the undertaking of any feasible mitigation measures
specified in the prior environmental impact report or, if not, then the provisions of this section
have no application to that effect. The lead agency shall make a finding, at a public hearing, as to
whether those mitigafion measures will be undertaken." (PRC §§ 21083.3 (c) and 21081.6, subd.
(a)(1), and Guideline § 15283 (e) (1 and 2).)
Furthermore, in considering whether the mitigations are sufficient, the city should have
considered the former history of the developer and the Hahns in refusing all attempts at
cleaning up the site:
Because an EIR cannot be meaningfully considered in a vacuum devoid of reality,
a project proponent's prior environmental record is properly a subject of close
consideration in determining the sufficiency of the proponent's promises in an
EIR. Consideration, however, must also be given to measures the proponent
proposes to take in the future, not just to the measures it took or failed to lake in
the past. In balancing a proponent's prior shortcomings and its promises for fiature
action, a court should consider relevant factors including: the length, number, and
severity of prior environmental errors and the harm caused; whether the errors
were intentional, negligent, or unavoidable; whether the proponent's
environmental record has improved or declined; whether he has attempted in good
faith to correct prior problems; and whether the proposed activity will be
regulated and monitored by a public entity.
{Laurel Heights Improvement Association of San Francisco v. Regents of the University of
California (1988) 47 Cal.3d 376, 420.
Here, Hahn and A M G have a long history, that is well documented in their own lawsuit
materials, of Just ignoring the county's attempts to get the testing and clean-up completed.
Instead, they are in a fight with one another, and the city, over who even owns the property. W
Moreover, the MMRP does not require a Phase 2 study, despite the reports of Petra
Pless. It leaves that decision up to another agency down the road, after the entitlements have
already been granted.
4. The FEIR Failed to Respond to Comments
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The City appears to misunderstand the significance of the documents that relate to the
same project, with minor changes, and the present document. ALL of the documents for this
project are part of the administrative record, not just the ones that accompany the current iteration
of the same project. PRC § 21167, subd. (e) mandates that the administrative record include all
documents associated with the project approved by the city, including documents associated with
"not only the final version of the project approved by the public agency, but also prior versions of
the project consfituting substantially the same overall activity." {Mejia v. City ofLos Angeles
(2005) 130 Cal.App.4th 322, 334.)
As part of its appeal, Appellants intend to rely on ALL documents, audio and
videotapes of hearings, the EIR, the documents supporting and opposing the EIR, and any
other document that was submitted or generated by the city for this project. The documents
that Appellants rely on include ALL of the documents that are dated from the first
application for this project through to the last day the city has jurisdiction. It is
unreasonable to expect, and Appellants will not, attach all of these documents to this appeal
letter and appeal form.
Because so many of the comments submitted during the earlier iteration of the project
were relevant to the DEIR, they were submitted again as comments to the EIR. The preparer was
not at liberty to refuse to respond to the comments that were gemane to the environmental issues.
(Guideline § 15088.)
Additionally, Appellants raise the following objections to the EIR:
I. THE TOTAL RELIANCE ON STANDARD CONDITIONS OF APPROVAL
FROM A 2010 HOUSING ELEMENT UPDATE EIR WAS LEGALLY
IMPERMISSIBLE UNDER THE CIRCUMSTANCES OF THIS PROJECT
A. While Courts Encourage Cities to Avoid Duplicative EIRs, They Do Not
Encourage Using Earlier EIRs to Avoid Adequately Evaluating Project-Specific
Environmental Impacts and Mitigating Them
The draft EIR for the A M G project relied on tiering, described in Public Resources Code
§§ 21903, 21094 and on a statutory partial exempfion under PRC § 21083.3. None of these
sections allow the city to jump from a very general EIR for a housing element General Plan
update to using standard conditions of approval (SCAs) as mitigations for the proposed project.
Courts encourage tiering from General Plan EIRs, only to the extent that the project specific EIR
does not repeat the same information and analysis contained in the General Plan EIR.
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"CEQA directs agencies to 'tier' EIR's whenever feasible, in part to streamline
regulatory procedures and eliminate repetitive discussions of the same issues in successive
EIR's. (PRC § 21093; Las Vir genes Homeowners Federation, Inc. v. County of Los Angeles
(1986) 177 Cal.App.3d 300, 307.) PRC § 21068.5 defines 'tiering' as the 'coverage of general •
matters and environmental effects in an [EIR] prepared for a policy, p/aw, program or ordinance
followed by narrower or site-specific [EIR's] which incorporate by reference the discussion in
any prior [EIR] and which concentrate on the environmental effects which (a) are capable of
being mitigated, or (b) were not analyzed as significant effects on the environment in the prior [EIR].' {See CEQA Guidelines § 15153, italics added.)
For example, an EIR for a General Plan normally will discuss topics, such as the impact
on traffic congestion from increasing construction throughout a city during the next 10 years.
The analysis might cover which intersections can be expected to become more congested and
provide mitigations designed to address that congestion. If later on a project applicant seeks to
construct, say, a hotel that might add to the congestion of
nearby intersections, already discussed in the General Plan EIR, the city can rely on, (i.e., "fier"
off) that General Plan EIR for mitigations or SCAs to address the increased congestion. The city
does not have to require a new EIR that would repeat the same'analysis and mitigations for the
project impact of adding congestion to a nearby intersection.
If the hotel project, however, potentially created traffic hazards due to the configuration
of the exits from the proposed hotel, that impact would be "project-specific" and not covered by
the General Plan discussion of general congestion at an intersection near the hotel. In that event,
the city should require an EIR to analyze the impacts to traffic caused by the exits and
mitigations to prevent traffic hazards. If the hotel project potentially contributed to congestion at
nearby intersections and potentially created traffic hazards due to the configuration of its exits,
the city would do both in a project-specific EIR - tier off the General Plan EIR in addressing the
increased congestion and analyze the project-specific impact due to the configuration of the
exits. The EIR for the hotel would not have to include a repetition of the analysis, contained in
the General Plan EIR, regarding traffic congestion at nearby intersections.
A statutory partial exemption from CEQA review can also avoid repetitive EIRs.
However, the proposed project here does not qualify for the partial exemption claimed by the
city.
B. The Statutory Partial Exemption Does Not Apply
Guideline § 15183 applies to "various special circumstances [where] CEQA offers partial
or conditional exemptions which operate much like 'piggy-backing.' [This] partial exemption
applies to a residential development project that is consistent with a general plan for which an
EIR has been certified." {Gentry v. City ofMurrieta (1995) 38 Cal.App.4th 1359, 1374.)
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This Guideline requires the city to limit its environmental examinafion to impacts that:
(1) Are peculiar to the project or the parcel on which the project would be located,
(2) Were not analyzed as significant effects in a prior EIR on the zoning action,
general plan or community plan with which the project is consistent,
(3) Are potentially significant off-site impacts and cumulative impacts which
were not discussed in the prior EIR prepared for the general plan, community plan
or zoning acfion, or
(4) Are previously identified significant effects which, as a result of substantial
new information which was not known at the time the [General Pla] EIR was
certified, are determined to have a more severe adverse impact than discussed in
the prior EIR.
Under all four tests, the statutory exemption does not apply.
(1) There are Impacts Peculiar to the Proposed Project or the Parcel Upon
Which it Would Exist
The General Plan housing element EIR that was certified by the city in 2010 will not
apply to the proposed project if CRADL presents a fair argument that there is a "reasonably
foreseeable project-specific significant change in the environment that is peculiar to the [project]
or its SHQ:'{Wal-Mart Stores, Inc. v. City of Turhck {2006) 138 Cal.App.4th 273, 288.)
"Peculiar" is defined as "a physical change in the environment [that] belongs exclusively or
especially" to the project or its site. {Id. at pg. 294.) The effects of the environmental change
peculiar to the project can occur directly or indirectly, but they must be reasonably foreseeable
and not speculative. {Id. at p. 288.)
Here, CRADL's expert environmentalist, Dr. Pless, has opined that there are reasonably
foreseeable impacts from the hazardous materials that have not been cleaned from the site. She
also opined that the SCAs offered by the city are nothing more than "canned" generalizations,
having nothing to do with mitigating those impacts. During the first round of hearings regarding
the identical project, CRADL's other experts also wrote about impacts, specific to the project
that were not discussed in the EIR for the housing element update. We have resubmitted those
expert reports.
(2) The Policies Cited by the EIR are Very General and Do Not Address the
Specific Project impacts.

City Council
City of Oakland
1 Frank Ogawa Plaza
Oakland, CA 94612
Re: AMG project
July 29, 2013
Page 20

Staff apparently is relying on Guideline § 15183 (f), which states in part:
An effect of a project on the environment shall not be considered peculiar to the
project or the parcel for the purposes of this section if uniformly applied
development policies or standards have been previously adopted by the city or
county with a finding that the development policies or standards will substantially
mitigate that environmental effect when applied to future projects, unless
substantial new information shows that the policies or standards will not
substantially mitigate the environmental effect. The finding shall be based on
substantial evidence which need not include an EIR . . .
There are three reasons why this subsection (f) does not apply: First, there is substantial
new information from CRADL's expert environmentalist and its other experts that these policies
and SCAs do not mitigate the impacts that they found related to the project and its site.
Second, almost all of the policies and SCAs are so general as to be basically irrelevant to
the proposed project or its impacts. Third, and very significantly, the city has failed to identify
any specific mitigations based on its references and incorporate them into an MMRP. We will
discuss post this important failing.
(3) The Impacts Identified by CRADL's Experts Include Potentially
Significant Off-site Impacts and On-site Impacts that Were Not
Addressed in the 2010 Housing Element Update EIR
It is not sufficient for the 2010 EIR to just list pending or possible projects and then
announce that anything the 2010 EIR concludes can then be applied to the instant project. There
are no indications that the expert reports that were extant for the instant project, from either the
developer or from the community were even reviewed and discussed in the 2010 housing
element update EIR. (4) Significant Impacts Identified Here Have a More Severe Adverse
Impact than Discussed in the 2010 EIR
At the time of the 2010 EIR, nobody realized, and the 2010 EIR does not menfion, that
the property owners and developers were completely non-compliant with the governmental
agencies charged with supervising the cleanup of the site. Nor is there any mention in the 2010
EIR as to what, exactly needs to be done to identify the source of the pollution at the project site.
The 2010 EIR simply states that the city's policy is to remove leaking gas tanks! That is
insufficient to meet CEQA's informational requirements for the public and decision makers.
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C. The City Overlooked Its Legal Obligation to Provide a MMRP for the
Proposed Project
The city acknowledged in its Initial Study that there were substantial environmental
impacts. Instead of identifying specific, feasible mitigafions, the city essenfially threw into the
project EIR a bunch of policies and SCAs. The EIR overlooks the informational funcfion of
CEQA, which requires the city to specifically idenfily the potenfial mitigafions and impose them
through a Mitigations Monitoring Reporting Program.
PRC § 21083.3, relied upon by the city to avoid obtaining a complete EIR, specifically
states that to rely upon this section, the city must "undertake or require the undertaking of any
feasible mifigation measures specified in the prior environmental impact report or, if not, then
the provisions of this section have no application to that effect. The lead agency shall make a
finding, at a public hearing, as to whether those mitigafion measures will be undertaken." (PRC
§§ 21083.3 (c) and 21081.6, subd. (a)(1), and Guideline § 15283 (e)(l and 2).)
As the planner assigned to the AMG project pointed out, gleefully, "There are no
mitigations in this EIR!"
II. THE EIR'S USE OF "TIERING" DID NOT RELIEVE THE CITY OF THE
REQUIREMENT TO MITIGATE THE SIGNIFICANT IMPACTS OF THE
PROJECT.
A. The City Could Not Teir Off the 2010 EIR Without Also Analyzing And
Mitigating Project Specific Impacts
As the California Supreme Court explained:
Tiering is properly used to'defer analysis of environmental impacts and mitigation
measures to later phases when the impacts or mitigation measures are not
determined by the first-tier approval decision but are specific to the later phases.
For example, to evaluate or formulate mitigation for "site specific effects such as
aesthetics or parking" {id.,
§ 15152) it may be impractical when an entire
large project is first approved; under some circumstances analysis of such impacts
might be deferred to a later tier EIR.
{Vineyard Area CitizensforResponsible Growth (2007) 40 Cal.4th 412, 431.)
The city chose to fier from its EIR prepared for its 2010 Housing Element Update.
Admittedly, that EIR did not discuss Hazardous Materials or Aesthetics (including the scenic
highway designafion) and as to those two issues, the EIR for the AMG project should notfierand
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rely on the 2010 EIR. (See, EIR, p. 60, first paragraph.) There was no opportunity for public
comment for the 2010 EIR regarding Hazardous Material or Aesthetics, one of CEQA's
requirements. A city cannot legally just produce an EIR for a General Plan, decide not to include
two topics based on its initial study, and then later use that EIR as a basis for avoiding analyzing
and mitigating impacts as to those two topics.
The city seeks to tier off its 2010 EIR as to air quality and traffic. The EIR misleads the
reader, however, by the statement that ". . . the Housing Element EIR provided CEQA clearance
for new residential projects that are consistent with the Housing Element and EIR, such as the
proposed project." (EIR, p. 60.) The Housing Element EIR did no such thing. It only allowed, at
most, the city to limit its EIR analysis to Aesthetics and Hazardous Materials since those impacts
were NOT covered in the 2010 EIR. As to these two issues, the city was required to mitigate any
significant impacts to the environment. As to Air Quality and Traffic, the city was still required
to either incorporate the mitigations from the 2010 EIR or analyze and mifigate the mitigations in
the current EIR. PRC §21094 states, in part:
(a) (1) If a prior environmental impact report has been prepared and certified for a
. . . [general] plan, the lead agency for a later project that meets the requirements
of this section shall examine significant effects of the later project upon the
environment by using a tiered environmental impact report, except that the report
on the later project is not required to examine those effects that the lead agency
determines were either of the following:
(A) Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section
21081 as a result of the prior environmental impact report.
(B) Examined at a sufficient level of detail in the prior environmental impact
report to enable those effects to be mitigated or avoided by site-specific revisions,
the imposition of conditions, or by other means in connection with the approval of
the later project.
PRC § 21081(a) (1) states:
Pursuant to the policy stated in Secfions 21002 and 21002.1, no public agency
shall approve or carry out a project for which an environmental impact report has
been certified which identifies one or more significant effects on the environment
that would occur if the project is approved or carried out unless both of the
following occur:
(a) The public agency makes one or more of the following findings with respect to
each significant effect:
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(1) Changes or alterations have been required in, or incorporated into, the project
which mitigate or avoid the significant effects on the environment.
(2) Those changes or alterations are within the responsibility and Jurisdicfion of
another public agency and have been, or can and should be, adopted by that other
agency.
(3) Specific economic, legal, social, technological, or other considerations,
including considerations for the provision of employment opportunities for highly
trained workers, make infeasible the mitigation measures or alternatives identified
in the environmental impact report.
Instead, the city merely copied boilerplate SCAs from the 2010 EIR for the Housing
Element update into the current EIR. To the extent that SCAs are being used as mitigations, they
need to be identified and enforced as such.
Furthermore, the city overlooked the significance of the Inifial Studies for the 2010 EIR
and the current draft EIR. "Section 21094 states the procedure to be followed for tiered EIR's.
Subdivision (a) provides in pertinent part: Where a prior [EIR] has been prepared and certified
for a program [or] plan, ... the lead agency for a later project that meets the requirements of this
secfion shall examine significant effects of the later project upon the environment by using a
tiered [EIR], except that the report on the later project need not examine those effects which the
lead agency determines were... examined at a sufficient level of detail in the prior [EIR]....
Subdivision (c) provides: 'For purposes of compliance with this secfion, an initial study shall be
prepared to assist the lead agency in making the determinations required by this section. The
initial study shall analyze whether the later project may cause significant effects on the
environment that were not examined in the prior [EIR]." {Sierra Club v. County of Sonoma
(1992)6Cal.App.4th 1307, 1318-1319.)
In other words, the city first had to analyze in its Initial Study for the A M G project
whether it poses significant impacts on the environment that were not evaluated in the 2010 EIR
(i.e. Hazardous Materials and Traffic). Then, it had to apply the mitigations listed in the 2010
EIR to the AMG project through mitigation measures, changes to the project, or conditions of
approval as to the topics that allegedly did cover project impacts (i.e.. Air Quality and Traffic).
As to Aesthetics and Hazardous Materials, which were NOT covered in the 2010 Housing
Element EIR, and which the Initial Study for the project listed as potentially significant, the EIR
had to analyze those impacts, independent of the 2010 EIR for the Housing Element.
Instead, the AMG EIR mentions a bunch of SCAs for all four topics. These SCAs do
nothing to mifigate the substanfial impacts described in the AMG project's Initial Study and in
many cases, are not even relevant to reducing those impacts.
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B. Aesthetics
The 2010 EIR did not discuss scenic highways and instead referred the reader to the
Initial Study for that EIR, which stated there would need to be an independent CEQA review for
each project near the freeway. The Initial Study for the Housing Element Update also referenced
the many extant general plan policies designed to preserve the highway 580 scenic corridor.
(See, 2010 EIR, pg. 3.1-5, and 2010 Initial Study pp. 26-29.)
The current Initial Study acknowledges that the A M G project will likely have a
substantial adverse effect on a scenic vista, substantially damage scenic resources including a
state designated scenic highway, and substantially degrade the existing visual character or
quality of the site and its surroundings. It concludes that:
The project site is located immediately adjacent to 1-580, which is a State
designated Scenic Highway from the I-980/CA-24 interchange in Oakland to the
Oakland/San Leandro border; it is also designated as a Scenic Highway in the
Scenic Highways Element of the General Plan. 1-580 has won several awards for
landscaping in this section of Oakland and is known for its spectacular views of
the San Francisco Bay, San Francisco, and Oakland. The site is visible from I580, and construction of the proposedfive-storystructure may impact these
publicly-accessible views. The proposed project may result in a potenfially
significant impact to scenic vistas. This topic will be fully analyzed in the EIR.
Development on the project site would result in changes to the visual character
and quality of the site and its surroundings. The proposed building height is taller
than most buildings in the area and the community has raised concerns regarding
the building height. The proposed project's potential impacts to visual character
will be analyzed in the EIR. (Initial Study for AMG Project, pp. 11-13.)
The proposed project EIR contains photos showing what the scenic vista looks like now
and what it will look like after the project is constructed. Sure enough, the building's height and
mass is right in the scenic viewshed from the freeway to the hills. There is no other building even
remotely close to the height of this one in that viewshed or anywhere near it. We next expect to
read how this EIR plans to mitigate the impact to the scenic highway designation and the vista
that it is blocking. Instead, the EIR goes off into a ditch by improperly relying on the 2010
Housing Element EIR and stating:
However, the Housing Element Initial Study determined that compliance with
existing General Plan policies. Municipal Code standards, and Standard
Conditions of Approval would ensure that potential impacts to aesthetic resources
would be less than significant. The Initial Study also concluded that impacts to the
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aesthetic resources would be less than significant because each specific
development project would be reviewed individually. No significant aesthetic
impacts were identified and no mitigation measures were required.
In fact, the Initial Study explained that development under the Housing Element would
not damage the scenic highway designation IF the city required "Compliance with the LUTE
policies, OSCAR Element policies, and Scenic Highway Element policies, and Chapter 15.52 of
the Municipal Code [which] would reduce scenic view and vista impacts to less than
significant." The Initial Study set forth the exact requirements for avoiding damage to the vistas,
one of which was to not build in the viewshed to begin with. (The 2010 EIR did not analyze
aesthetics, based on the Initial Studyfindings(2010 EIR, p. S-6.).)
The 2010 Inifial Study goes on to specifically discuss the scenic highway designation and
adds that there needs to be CEQA review of each development. It mentions two specific general
plan policies in the general plan that are directed at the 580 freeway. They provide that visual
intrusions within the scenic corridor should be removed, converted, buffered, or screened from
the motorist's view. Also, "New construction within the scenic corridor should demonstrate
architectural merit and a harmonious relationship with the surrounding landscape." (See, 2010
Initial Study, pp. 26-29.)
Instead of informing the decision makers and public about the very important policies
that are listed in the Housing Element Initial Study, on pages 86-89, the EIR drowns the reader
under a ton of irrelevant policies including items such as reducing the costs of development, the
development of parking, street tree selection, design of street signs, and public art requirements.
Then, instead of proposing mitigations for a project that is obviously in the viewshed where it
does not belong, the EIR recommends standard conditions of approval for landscaping without
any requirement that the landscaping even buffer the motorists' view of the building.
There is no discussion in the EIR regarding the project's inconsistency with the
controlling policies listed in the Housing Element Inifial Study. Instead, the EIR ridiculously
concludes that it does not matter whether the project blocks views to the hillsides because people
all drive so fast on the freeway, nobody will notice the intrusion into the viewshed anyway. (EIR,
p. 96-97.)
Further on page 97, there is a claim by the planner, based on a hearsay discussion with a
CalTrans employee, that the freeway would not receive the scenic highway designation today, if
the city applied for it. The implication appears to be speculative that the designation has
somehow gone away, so why bother following the General Plan policies to preserve it?! This
statement in the EIR does not conform with CEQA's requirement for accuracy. "Argument,
speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or
erroneous, or evidence that is not credible, shall not constitute substantial evidence. Substantial
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evidence shall include facts, reasonable assumptions predicated upon facts, and expert opinion
support[ed] by facts." (Guidelines, § 15064, subd. (0 (5).)
When the project was considered previously in 2008, the community submitted to the city
a great deal of information about the scenic highway designation, including a letter from the
CalTrans Scenic Highway Coordinator, Mr. Walker. In 2007, he commented on the status of the
Highway 580 scenic designation and warned that while this project, alone, would not cost the
city this important designation, it was a nail in the coffin, given its height and mass. He
explained that the designation was "fragile" given the circumstances of Oakland's lack of
protection for it.
Also submitted were documents demonstrating Oakland's historical commitment to
preserving the scenic highway designation and the city's reasons. Today, the reasons for
preserving the viewshed and the scenic highway designation include the state prohibitions
against heavy trucks on 580, prohibitions against overhead utilities without a CPUC exception,
and prohibifions against all outdoor advertising visible from the freeway. There is also a
CalTrans website that describes why cities value the designafion. The documents included a
history of the 580 designafion, including how h benefited the city. The designation is still intact •
today and there is no documentation or reason to believe or even suspect that CalTrans is about
to remove it. Nor is there any reason stated in the EIR to think that the city would notfightdedesignating the freeway.
The EIR preparer should have reviewed the prior document submission. (These
documents are being re-submitted to the city by the community.) Further, if the planner believed
that the designation had been removed or was about to be removed, then the EIR should have
discussed the environmental impacts to aesthetics from its removal, including the potential for
heavy trucks returning to 580, overhead utilities, and proliferation of billboards.
C. Hazardous Materials
This topic also was not covered in the 2010 EIR because the Initial Study found that .the
SCAs would reduce the above list of impacts to below a level of significance. (2010 EIR, p. S-6.)
On page 113-114 of the Initial Study for the 2010 Housing Element Update, the author said that
the presence of a site on the Cortese List does not preclude development, but does require
adequate CEQA review to make sure that the hazardous materials do not present a danger to the
public. Also, there is a discussion about the importance of obtaining Phase II evaluations when
there is evidence after Phase I that hazardous waste may exist at the site.
The Inifial Study for the AMG project concluded that the proposed project presented a
significant hazard to the public or the environment due to disposal of hazardous materials,
emitting hazardous emissions or acutely hazardous materials, and was located on the Cortese List
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of hazardous waste sites. As to the leaking underground gas tanks, the Initial Study concluded:
"The project site was previously used by PG&E as a service yard and for an auto repair shop; as
a result, it is included on the
California Environmental Protection Agency's list of leaking underground storage
tank sites. An analysis of potential hazard and hazardous materials impacts and
relevant mitigation measures will be included in the EIR." (Initial Study for A M G project, pp.
34-36.)
The EIR incorporates SCAs from the 2010 Housing Element Inifial Study, but
overiooked the Initial Study's comment about the need for analysis on a "proJect-by-project
basis." Just listing a bit of history about the site is not sufficient for that analysis. It also
overiooked the discussion in the 2010 Inifial Study about obtaining Phase II results when
analyzing the'proper way to remedy the hazardous waste site.
In her letter, Dr. Pless, an environmental expert, emphasized the need for the city to
obtain Phase II results and for the EIR to discuss those results. The EIR should also provide a
mifigation plan before the final EIR is certified. Instead, the EIR defers the analysis of where the
gas is leaking from, what contaminants still remain on the site, and the clean-up mitigations to a
future, unknown date.
It is improper for the EIR to defer to another agency or someone in the future to figure
out where the leaking tanks are located and what should be done about the hazardous plume that
they are creating below the project site. Many of the SCAs are nothing more than promises that a
city employee or another agency will look at something before the project is built out. None of
these efforts to get around the informational requirements can legally succeed. In Sundstrom v.
County ofMendocino (1988) 202 Cal.App.3d 296, the First District Court of Appeal rejected
putting off CEQA review to another day:
By deferring environmental assessment to a future date, the conditions run
counter to that policy of CEQA which requires environmental review at the
earliest feasible stage in the planning process. . .[T]he Supreme Court approved
the principle that the environmental impact should be assessed as early as possible
in government planning. Environmental problems should be considered at a point
in the planning process where genuine flexibility remains. A study conducted
after approval of a project will inevitably have a diminished influence on decision
making. Even if the study is subject to administrafive approval, it is analogous to
the sort of post hoc rationalization of agency acfions that has been repeatedly
condemned in decisions construing CEQA. [Cites.]
{Id at p. 307.)
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Similarly, CEQA does not allow deferral of analysis and mitigation, even when the city is
relying on a prior General Plan EIR. "[Tjiering is not a device for deferring the identification of
significant environmental impacts. . . While it might be argued that not building a portion of the
project is the ultimate mitigation, it must be borne in mind that the EIR must address the project
and assumes the project will be buih. {Vineyard40 Cal.4th 412, 429.) "Tiering does not excuse
the lead agency from adequately analyzing reasonably foreseeable significant environmental
impacts of the project and does not justify deferring such analysis to a later tier EIR or negative
declaration." (Cal. Code Regs., tit. 14, § 15152, subd. (b).)
Dr. Pless provided examples of EIRs where cities obtained sufficient information,
following Phase II, so that the decision makers could decide whether to grant permits after the
EIRs informed them as to the exact nature of the hazardous waste and a plan for remedying it.
The EIR for the proposed project does not even indicate whether the site can be adequately
cleaned or whether it can be cleaned to residential standards. These are important considerations
for the decision makers before they grant permits for the project.
The EIR also does not discuss the feasibility of using conditions of approval for this
project given: 1. The developer's and former owners' long history of non-compliance with
governmental agencies legally charged with testing and cleaning the site of hazardous material;
and 2. The problem with the ownership status of the property. The community has previously
submitted volumes of records from agencies attempting to get cooperation from the prior owners
and their developer without success. They are now resubmitting those documents with a copy of
the recent lawsuit in which there is a request of the court to set aside the current deeds, which
now have AMG as the owner of the property. If that occurs, there is no reason to believe that the
former owners will agree, or follow, any of these proposed SCAs. There is no reason to think
AMG will follow them either, given the number of years that there has been no compliance.
D. Air Quality
The 2010 EIR for the Housing Element did analyze Air Quality and concluded:
While not legally required by CEQA, the DEIR, in each relevant chapter,
also addresses significant unavoidable impacts at the project-level; that is, impacts
which might result from specific housing development projects, such as:
' Transportation: identified roadway segments impacts, previously identified
impacted intersections, at-grade railroad crossings impacts, and identified State
Highway impacts; and
• Air Quality: gaseous Toxic Air Contaminants (TACs) and odor impacts.
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Although certain future housing projects would be required to perform additional
studies and must follow the feasible recommendations resulting from such
studies, no further CEQA review would be required for above identified projectlevel impacts, as such impacts have already been identified as significant [and]
unavoidable.
Despite the finding in the 2010 of significant and unavoidable air quality impacts for
housing development between 2007 and 2014, the city chose to obtain a project level EIR
analysis of air quality impacts. The construction impacts on air quality fall within CEQA.
However, the placement of seniors, who are sensitive receptors, next to the freeway and two
major arterials (i.e., next to the air pollution from gasoline emissions) does not legally fall within
CEQA, according to current case law. Regardless, the EIR's analysis of air quality is chock full
of errors, according to the analysis of its data by Dr. Pless. In her letter, she painstakingly goes
through the data and the modeling that was performed, demonstrating those errors.
A major public controversy regarding the proposed project has consistently been the
callousness of placing seniors next to three major sources of air pollution from the 580 freeway
on one side of the triangular shaped project site, and next to High St. and MacArthur Blvd. on
the other two sides. All three of these roadways carry very high levels of traffic. The project
proponent has responded with an equally callous suggestion that he will installfiltrationdevices
and air conditioning units. Thus, the solution has been to hermetically seal the seniors inside the
building, since the minute they open any windows, they will be exposed to admittedly high
levels of air pollutants.
Dr. Ankunding, an anesthesiologist, and citizens with experience caring for elderly
people wrote comment letters, during the last review of this project, explaining that seniors are
much more sensitive and at risk for pneumonia and other ailments if placed in an environment
with excessive air pollution. Many citizens excoriated the city for even considering placing
seniors within 65 feet of the freeway. The community is again submitting these same documents
in response to the project EIR.
The EIR attempted to downplay the significance of the air quality impacts on the senior
tenants. The EIR cannot manipulate the data for the purpose of "selling" the decision makers on
the project. Having done so, it has put the entire EIR in question as to its validity. Under very
similar circumstances, the First District Court of Appeal soundly rejected such tactics in another
air quality case:
Much information of vital interest to the decision makers and to the public
pertaining to toxic air contamination was simply omitted. In other instances, the
information provided was either incomplete or misleading
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. . . These violafions of CEQA consfitute an abuse of discrefion. The Port must
meaningfully attempt to quantify the amount of mobile-source emissions that
would be emitted from normal operations conducted as part of the ADP, and
whether these emissions will result in any significant health impacts. If so, the
EIR must discuss what mitigation measures are necessary to ensure the project's
conformance with all applicable laws, ordinances, standards, and regulations
related to public health protection.
{Berkeley KeepJets Over The Bay Comm. v. Board of Port Comrs. (2001) 91 Cal.App.4th 1344,
1371.)
E. Traffic
The 2010 EIR for the Housing Element Update considered traffic impacts from generally
increasing housing in Oakland from 2007 to 2014. However, it did not address project-specific
traffic impacts. The EIR for the proposed project has failed to discuss the environmental impacts
that were raised by Traffic Engineer Brohard and residents during prior consideration of the
proposed project in 2008. The community is resubmitting those documents.
For example, the EIR failed to consider the Inifial Study item: Will the project
substantially increase traffic hazards due to motor vehicles, bicycles, or pedestrians due to a
design feature (e.g., sharp curves or dangerous intersections) or incompatible uses (e.g., farm
equipment)? The LOS of F for the intersection of High and MacArthur is indicative that it carries
a great deal of traffic. Traffic Engineer Brohard explained that since the seniors would generally
not have cars, they would need to cross this major intersection to access groceries and other
necessities. The signal lights needed to be timed to allow seniors with walking assists to get
across the very wide crosswalks safely and without causing traffic accidents from changing
lights preceding their safely making their way through the crosswalks.
The mifigation proposed by the developer was that there would be a shuttle service, paid
for by the developer, to shuttle the seniors safely across the street and to shopping. The issue
then became how many times a day the shuttle would run - the community sought four times a
day and the planner would only recommend two times per day. In the current EIR, there is no
discussion of the shutfie or the safety issue. Instead, it contains Oakland's standard boilerplate
provision for a traffic design management plan that considers topics, completely unrelated to
seniors such as a bicycle management plan to reduce daily traffic congestion, valet parking
services to avoid over-crowding the parking lot, etc.
Another problem discussed in 2008 was that the traffic study contained misinformation
regarding the usefulness of a turn-in-one-direction, only sign. These signs had been tried in the
Laurel District and failed. Further, there was misinformation in the traffic study, which assumed
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people would turn out of the proposed project and head towards Mills College, when in fact, they
head the other direction towards the freeway or the Laurel District. Similarly, there was mistaken
information about the route used by drivers to divert around crowded 580 when the traffic backs
up.''^ All of these errors were brought to the city's attention in correspondence by the community
and the documents will be resubmitted. The EIR failed to address any of these traffic issues.
III. THE PROJECT DESCRIPTION IS INADEQUATE AND MISLEADING.
A. The EIR Project Description Does not Match Either the Original Project
Application or the Initial Study
From the very first page, the EIR contradicts the Initial Study project description with a
brand new description. We are told that the project "would include construction of a five-story
building containing 115 market-rate and affordable, one-bedroom, senior apartments . . ."
Conspicuously absent is any breakdown as to how many of the units will be reserved for
affordable housing and how many for market-rate housing. This vague description continues
throughout the EIR. For example, on page 7, we are told that the project seeks to provide four
"key elements," one of which is providing market-rate and affordable senior housing, again with
no breakdown of the number of units. On pages 61-62, and 244, we are again informed that the
project objectives include providing market-rate and affordable senior housing.
The original, identical project specifically offered 115 units of affordable senior housing
while the current project application specifies that the project is for 110 units of housing with a
rental amount in the "range from 525 - 750." (It appears that this is the rental cost rather than the
square footage, since page 7 lists the square foot as "approximately 540 square feet. See, page 2
of the document entitled "Request for Environmental Review" attached to the current project
application.)
The zoning analysis would be very different for senior market-rate housing than for
senior affordable housing. As best explained by Planner Merkamp in 2008, the state requires
cities to provide affordable housing and therefore, cities tend to relax the zoning code
requirements to accommodate it:
Finally, the project will develop 115 units of affordable senior housing. The State
of California has enacted tough measures to essentially force jurisdictions to grant
waivers to zoning standards for projects that provide affordable housing. . . The
General Plan identifies the provision of such housing as a critical goal to fulfill on

'"' The traffic discussion about the traffic congestion on 580 belies the EIR claim that people drive too fast to notice
the proposed project, blocking the view to the hills and jeopardizing the scenic highway designation.
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a local and regional basis and staff believes such benefits help justify a relaxation
of the above zoning standards. (Staff report, February 20, 2008.)
B. If the Project is Primarily Market-Rate, the Initial Study Overlooked
Conflicts with Zoning
The Initial Study stated that there was a less than significant impact from conflicts
between the proposed project and the zoning or land use policies. (Appendices, pp. 44-47.) One
of the bases for that conclusion was that "The Land Use Element encourages the construction of
affordable senior housing to meet a critical need in both the City of Oakland and the region for
providing affordable residences for senior citizens." The Initial Study cited to several policies
encouraging increased housing development generally. However, there is no discussion in the
Initial Study or the EIR of the conflict between the zoning limitations for the project site and the
need for variances to get around height and density restrictions. If the project is market-rate, then
the variances not only conflict with existing land use policy and zoning, but also present the
potential for setting a precedence such that other property developers of market rate housing can
also obtain similar variances.
The problem started with an inadequate project description in the EIR, the Initial Study,
or both. The project description must be accurate, stable and consistent throughout the EIR
process. "An accurate, stable and finite project description is the sine quo non of an informative
and legally sufficient EIR." (CowttO'o/^'^.Vov. City of Los Angeles {1977) 7 \ Cal.App.3d 185,
193; Christward Ministry V. County ofSan Diego (1993) 13 Cal.App.4th 31, 45; CEQA
Guidelines § 15124(d).)
IV. THE LEAD AGENCY MUST RECIRCULATE THE DEIR
Dr. Pless correctly stated in her comment letter that after the errors are corrected and the
EIR provides mitigation measures, the lead agency must recirculate and re-notice the DEIR.
Public Resources Code §21092.1 provides:
When significant new information is added to an environmental impact report
after notice has been given pursuant to Section 21092 and.consultation has
occurred pursuant to Sections 21104 and 21153, but prior to certification, the
public agency shall give notice again pursuant to Section 21092, and consult
again pursuant to Secfions 21104 and 21153 before certifying the environmental
impact report.
This code section applies when there is significant new informafion that is developed
during the period of time after the DEIR is released and before certification of a final EIR.
{Laurel Heights Improvement Assocation of San Francisco v. Regents of the University of
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California (1993) 6 Cal.3d 1112, 1130.) Recirculation is required because the public needs an
opportunity to vet the new information and to comment on it. The decision makers need an
opportunity to consider those comments.
For example, if the lead agency simply includes in the final EIR the hazardous tesfing
results and corrections for the interpretation errors, discovered by Dr. Pless,there would be no
opportunity for the public to vet and comment on the testing results and offered corrections
before the planning commission certified the EIR. The public would also be precluded from
vetting and commenting on any mitigations resulting from the Phase II testing. That process
would violate the very informational purpose of CEQA. {Ibid, at p. 1129-1130.)

V. THE EIR VIOLATES CEQA
The "heart" of CEQA is the provision requiring preparafion of an environmental impact
report (EIR). (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal. 3d 68, 84.) The objecfive of the
EIR is to compel government at all levels to make decisions with environmental consequences in
mind. (Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283.) The EIR has been
described as "an environmental 'alarm bell' whose purpose it is to alert the public and its
responsible officials to environmental changes before they have reached ecological points of no
return." (County of Inyo v. Yorty (1973) 32 Cal. App.3d 795, 810.) It is an abuse of discrefion for
a city to grant a permit for a proposed project when the environmental impacts have not been
analyzed in an EIR.
A prejudicial abuse of discretion occurs "if the failure to include relevant information [in
the EIR] precludes informed decisionmaking and informed public participation, thereby
thwarting the statutory goals of the EIR process." {San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus (1994) 27 Cal.App.4th 713, 722.
The resort to irrelevant and inapplicable SCAs, the misleading analysis of air quality
data, the failure to apply the mitigations necessary to protect the scenic highway viewshed, and
the erroneous project description individually, and together, preclude informed decisionmaking.
The EIR should be redrafted and recirculated with an adequate comment period.
Thank you for considering our comments.
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Very truly yours,

Leila H. Moncharsh, J.D., M.U.P.
Veneruso & Moncharsh

cc: Clients
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1 Plaintiffs allege:
ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

2
1.

3

The real properties that are the subject of this action and on which partition is

4 sought (hereinafter collectively, the "Real Property") are located at 4311 -4317 MacArthur Blvd
5 and High Street, Oakland CA 94619 and more particularly described in Exhibit 1 to this
6 Complaint. Assignment of this action to unlimited jurisdiction is proper because Plaintiffs seek
7 reliefs including damages in excess of $25,000 on its claims. The subject Real Property is
8 located in Alameda County, with the APNs of 030-1982-121 ("Plot 121"), 030-1982-122 ("Plot
9 122"), and 030-1982-123 ("Plot 123"), and majority of all parties reside in Alameda County
10 Therefore, venue in Alameda County, Califomia is proper.
11

2.

|

Plaintiffs Young S. Hahn ("YS Hahn"), Won S. Hahn ("WS Hahn"), Sang Duk
K.

12 Hahn ("SD Hahn"), James Kang ("JA Kang") and Edward Kang ("ED Kang") are, and at all

>o

o

13

time herein mentioned were, competent adults residing either in Alameda or Santa Clara County.
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3.

Defendant Hahn Development LLC ("HDL") is, and at all times mentioned herein

O C

5>

15 was, a California limited liability company, whose registered address is 80 Grand Avenue, Suite
00

4.

Defendants Alex K Hahn ("AK Hahn"), Jung Hyun Cho ("JH Cho"), and Charles

j

18
19
20

Alameda County.
5.
On February 27, 2004, HDL,

21

Hahn formed Hahn & Kang Equity I, L.

23
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27
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Hahn ("CH Hahn") are, and at all time herein mentioned were, competent adults residing in

AK Hahn, YS Hahn, WS Hahit, ED Kang, and CH
?. ("HKLP") by filing the Certificate of Limited
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16 M. Oakland, CA 94612.
17

>

Partnership, LP-1, with the Secretary of State and by entering into the Hahn & Kang Equity I
L.P. Limited Partnership Agreement. Shortly thereafter, in June, 2004, the Limited Partnership
A Kang, and JH Cho as additional limited partners
Agreement was amended to add SD Hahn,
The true and correct copy of the amended partnership agreement (the "Partnership Agreement")
is attached hereto as Exhibit 1 and made part of and incorporated by reference as if set forth fully
herein.
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6.

Pursuant to the Partnership / greement, HDL was named as the general partner oi

HKLP, having the management power of the affairs of HKLP subject to certain conditions and
exceptions. In fact, HDL served as the general partner of HKLP from the time of the initial

4 formation and at all times herein mentioned, unless otherwise explicidy stated.
5

7.

All the other parties, both Plaintiffs and Defendants, were limited partners ot

6 HKLP. They contributed their holdings in the subject Real Property and; cash, even after the
7 formation was completed. Thus, as of September I 2007, the limited partners held proportional
8 partnership interests in HKLP as follows! Defendant AK Hahn, 9.62%; Plaintiff YS Hahn,
9 8.91%; Plaintiff WS Hahn, 9.23%; Plainliff SD Hahn, 11.86%; Plaintiff JA Kang, 9.04%;
10

Defendant JH Cho, 8.70%; Plaintiff ED Kang, 24.84%; and Defendant CH Hahn, 2.81%.

11 General partner, HDL held 15%).
12

8.

^

HKLP was formed to develop the subject Real Property. The principal place oi

-i

m
f00

13 business of HKLP was Oakland, Alameda County. HKLP formulated ai number of plans to

I

18
9.

I

HDL truthfully disclosed and updated the financial affairs of HKLP. Since earty

19
2007, HDL stopped altogether to update and report to Plaintiffs in regard to the changes in any

20
proportional ownership, despite the fact that Plaintiffs contributed additional funds. Furthermore,

21
Plaintiffs are informed and believe and thereon allege that even before it stopped any reports.

22
23
24
25
26

Defendants had been embezzling funds belonging to HKLP in at least two ways, causing HKLP
[
I
to fail to properly adjust the capital accounts of each limited partner. As such, Plaintiffs are
ignorant of the true partnership interests that each own as of the time of this complaint and
Plaintiffs will amend the actual pro rata ownership percentage following a full accounting of the
funds of HKLP that Defendant HDL and AK Hahn misused.
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10.

Plaintiffs are informed and believe and thereon allege that Defendants HDL and

AK Hahn had embezzled HKLP's income for personal use. Plaintiffs base this allegation on the
J

following fact: HKLP rented a small portion of the subject Real Property to a third party, who

4

used the plot to erect a roadside sign at all times.since the formation of HKLP. When Plaintiffs

5

did not receive any financial statements and information from Defendants, HDL and AK Hahn

6

since 2007, Plaintiffs repeatedly requested bank account statements and financial data and finallj

7

received a limited amount of bank statements and other financial data only in August, 2009.

8

11.

Plaintiff ED Kang then reviewed the data and found that HKLP did not even have

9

a separate bank account since 2007 and the accounting of HDL's income showed several items

10

of substantial amounts of funds were missing. Plaintiff ED Kang made this discovery in or about

11

August, 2009.
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12.

Shortly thereafter. Defendant CH Hahn also admitted that Defendant AK Hahn

"owes" monies to HKLP, though CH Hahn disputed that the amount was more than $50,000
Plaintiff is informed and believes and thereon alleges that the actual amount that Defendant AK
Hahn owes to HKLP is in excess of $188,300. Plaintiffs base this allegation on the following

16

discovery after having reviewed the copies of bank statements and some financial information
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given from HDL; funds of $61,600 transferred to AK Hahn as "loans"; missing rental receipts
from the third party advertiser in the amount of $31,200 ($650 per mbnth for 48 months);
missing funds of $60,500 borrowed from a third party without any records of expenditures; and a
check cashed in the amount of $35,000 from HKLP's bank account to AK Hahn. The foregoing
discoveries were made in or about September, 2009.
13.

!

HDL failed to cause HKLP to pay the property tax time and again, thus

repeatedly,costing late penalties for unpaid taxes and risking tax sales. Plaintiffs are informed
and believes and thereon allege that the property tax bills for the Plot 121 were either paid late or
unpaid for 2005, 2006, 2007, 2008, 2009, and 2010, that the property tax bills for the Plot 122
were either paid late or unpaid for 2005, 2006, 2007, 2008, 2009, 2010, and 2011, and that the
property tax bills for the Plot 123 were either paid late or unpaid for 2006, 2007, 2008, 2009
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2010, and 2011. The late payments and non payment resulted in recording of tax lien

' i

2
3

culminating to the State of California's filing of Notice of State Fax Lien, in the amount o

4

$2,058.22 recorded on November 5, 2008 (instrument number 2008323663) and the State's

5

filings of two Notices of Power to Sell Tax-Defaulted Property both filed oh August 21, 2009 in

6

the amounts of $33,838.82 and $56,233.70.

7

14.

Furthennore, HDL knowingly repeatedly failed to address the issue of the

8

presence of toxic and harardous substances found on the subject Real Property, failing to cause

9

HKLP to develop and execute a plan to abate the problem or at least work,with the government

10

agencies to address the problem, even when HDL repeatedly received notices from government

11

agencies. Thus, the City of Oakland repatedly filed abatement actions against HDL and/or
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ii
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HKLP, resulting in multiple recordings of priority liens and special assessments against and on
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the subject Real Property.
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As a result, on December 21, 2005, a Priority Lien and Special Assessment in the

amount of $6,005 plus_interest was recorded (the instrument number of 2005542294); on July 9
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2007, a another special lien and special assessment in the amount of $30',458.40 plus interest
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(instrument number of 2007252003); on July 12, 2007, in the amount of $19,755.20 plus interest

a

17
18
(2007257595); on September 2, 2008, in the amount of $2,902 plus interest (2008266376); and
19
on January 20, 2009, in the amount of $2,597.00 plus interest (2009019377);.
20
16.

Furthermore, Plaintiffs are informed and believe and thereon allege that HDL

21
caused HKLP to execute two trust deeds apparently securing two loans fronii AMG & Associates,
22
LLC, a third party, in the amounts of $65,000 and $200,000 on or about June 2, 2006 and on or
23
about March 1, 2010, respectively (the "AMG Trust Deeds"). Plaintiffs base the foregoing
24
allegation on the recorded instruments of 2006247707 and 2010107461, respectively.
25
17.

However, Plaintiffs have been unable to determine where HKLP used and spent

26
the loans from AMG, reviewing the financial documents and bank statements that Plaintiffs
27
obtained in 2009. Defendants AK Hahn and HDL have not yet come forth with any explanations
28
as to where the funds were used for.
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18.

Fed up with years' mismanagement, no explanations as to the suspicious

transactions and disappeared monies, and also facing multitude of problems coupled with no
apparent action plans by HDL and AK Hahn, on March 23, 2012, Plaintiff consented to remove
HDL and AK Hahn from the office of general partner of HKLP satisfying the required votes
among the limited partners. On March 28, 2012, Plaintiff further consented to appoint TriBay
Mortgage Group, a California coiporation to the then-vacated office of general partner of HKLP.
19.

Plaintiffs then promptly notified HDL.and HKLP of the said removal and

appointment, and further requested HDL and HKLP to execute and deliver the necessary
instruments (California Secretary of State Forms LP-2 and LP-lOl) so that Plaintiffs would
respond to the multitude of problems on behalf of HKLP.
20.

However, HDL and HKLP refused to acknowledge the removal and insisted on

staying in the office of general partner, refusing to execute and deliver LP-2 and LP-101. Faced
oo >

with the stiff refusal and the practical difficulties, Plaintiffs then retracted the resolution to

14 appoint Tri-Bay Mortgage Group to the office of general partner; instead, ^Plaintiffs resolved'to

00

g ^
> O

>

^ Li c ~n
o E7
co >

>>z O

15

treat the consent to remove HDL and HKLP from the office of general partner as one to dissolve ^ >

16

HKLP.

--4 V / i

if
r, >
U3 O

17

FIRST CAUSE OF ACTION

18

Breach of Fiduciary Duty

19

(Against HDL and AK Hahn)

20
21
22
23

21.

o

;

Plaintiffs re-allege and re-incorporate the allegations in Paragraph 1 through 20

by reference as if set forth herein below.
22.

HDL is, and was at all times herein mentioned, the general partner of HKLP. AK

Hahn is the sole managing member of HDL, which was an alter ego of AK Hahn, erasing any
I

24
25
26

distinction between HDL and AK Hahn by his own conducts. Thus, HDL;and AK Hahn jointly
and severally owed the fiduciary duties to Plaintiffs and HKLP.
23.

Plaintiffs are, and were at all times herein mentioned, limited partners of HKLP.

27
28
-6-
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24.

HDL owed fiduciary duty to Plaintiffs and HKLP to manageJhe affairs of HKLP

and its properties, including the subject Real Property in the best interests of Plaintiffs and HKLP
25.

HDL breached the fiduciary duty by the reason of the aforementioned wrongfu

conducts.
26.

As a proximate result of HDL's breach, Plaintiffs suffered 'general damages not

less than $1,000,000 to be proven at trial
SECOND CAUSE OF ACTION
Embezzlement
(Against HDL and AK Hahn)
27.

Plaintiffs rc-allege and re-incorporate the allegations in Paragraph 1 through 20

by reference as if set forth herein below.

r-'
>

28.

HDL and AK Hahn misappropriated and embezzled funds belonging to HKLP in

So

oe > C T l
Ci "n

the amount not less than $188,640 to be proven at trial.

°= >
^' iJ
o
C
00 >

14

THIRD CAUSE OF ACTION

"J. 7C

15

Breach of Written Contract

^ >

16

(Against HDL and AK Hahn)

17

29.

Plaintiffs re-allege and re-incorporate the allegations in Paragraph I through 20

18 by reference as if set forth herein below.
19
20
21
22

30.

Plaintiffs performed all of their duties and obligations provided in the Partnership

Agreement except those that are excused or prevented from performance by Defendants.
31.

As a proximate result of Defendants breaches. Plaintiffs suffered damages not less

than $1,000,000, an amount to be proven at trial.

23

FOURTH CAUSE OF ACTION

24

Cancellation of Instrument

25

(Against AMG & Associates, LLC and HDL)

26
27

32.

Plaintiffs re-allege and re-incorporate the allegations in Paragraph 1 though 19 by

reference as if set forth herein below.

28
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33.

The Partnership Agreement prohibited HDL and AK Hahn from hypothecating

the assets of HKLP to secure loans, unless first approved by the limited 'partners holding the
majority interests among the limited partners. Plaintiffs holding more than sixty percent of the
4

interests of the limited partners never received.any request from either HDL or AK Hahn for the

5

execution and issuance of As such, HDL and AK Hahn did not have the authorities to execute

6 and deliver the AMG Trust Deeds.
7

34.

Under the terms of the AMG Trust Deeds, AMG may force foreclosure of the

8 subject Real Property upon the occurrence of certain events beyond the control of Plaintiffs; thus
9

if left standing, the AMG Trust Deeds will cause serious injury to Plaintiffs.!

10

35.

The AMG Trust Deeds are valid on its face.

11

36.

The AMG Trust Deeds are void as they were executed and delivered by one who

12

^ >

had no such authorities. Furthermore, Plaintiffs are informed and believe and thereon allege that
S >

13

AMG has not actually loaned the monies to HKLP. Plaintiffs base the foregoing beliefs on the

14

fact that Plaintiffs have not seen any traces or evidences of the loan deposited into HKLP's bank

15

accounts or reflected onto the financial statements of HKLP.

16
17

37.

FIFTH CAUSE OF ACTION

19

Dissolution of Partnership

20

(Against HDL and AK Hahn)

22
23

'

Plaintiffs re-allege and re-incorporate the allegations in Paragraph 1 through 20

by reference as if set forth herein below.
39.

Plaintiffs have performed all conditions, covenants, and promises required to be

24

performed by them in accordance with the terms and conditions of the Amended Partnership

25

Agreement, except to the extent that the performance was excused.

26
27

40.

CO

>

z O

>

By this Complaint, Plaintiffs notify AMG of Plaintiffs intent to cancel the AMG

Trust Deeds and offer to restore everything of value Plaintiff received, if anything.

38.

C ~n
O "n

oo >

>m

18

21

>O

Because of Defendants HDL's and AK Hahn's wrongful, conduct, as alleged

above. Plaintiffs seek the immediate and total dissolution of HKLP between Plaintiffs and

28
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o

Defendants effective as of March 23, 2012. Furthermore, Plaintiffs are entitled to dissolution of
HKLP by court decree pursuant to Subdivisions (A) and (C) of Corporation Code Section
16801(5).
41.

Plaintiffs are also entitled to dissolution of HKLP pursuant to the provisions of

the Amended Partnership Agreement, i.e., Plaintiffs' written consent to remove HDL from the
office of general partner, because it effectively dissolved HKLP when HDL refused to consent
and when Partnership rescinded the appointment of Tri-Bay Mortgage to the office of general
partner.
SIXTH CAUSE OF ACTION
Accounting
(Against HDL and AK Hahn)

\ro

42.

Plaintiffs re-allege and re-incorporate the allegations in Paragraph 1 through 20
oo >

and 39 through 41

14
15

43.

41.
00
ill

Defendants HDL and AK Hahn are in possession of the partnership books, assets

and accounts. The amount of partnership assets and liabilities is unknown to Plaintiffs and

>

>o
c

>

O
oo C
>

z O
m -n

5?

1"

— >

16 cannot be ascertained without an accounting of profits and losses that occurred during the
m

>

17 operation of the partnership business.
18

44.

Plaintiff has demanded an accounting, but HDL and AK Hahn have failed and

19 refused, and continue to refuse to settle accounts and divide partnership assets Plaintiffs.
20

SEVENTH CAUSE OF ACTION

21

Partition

22

(Against HDL, AK Hahn, CH Hahn, and J H Cho) '

23
24
25
26

45.

Plaintiffs re-allege and re-incorporate the allegations in Paragraph 1 though 44 by

reference as if set forth herein below.
46.

Following Plaintiffs' vote on the March 23, 2012, HKLP was effectively

dissolved and Plaintiffs and Defendants are co-owners of the subject Reali Property. As such

27
28
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o

Plaintiffs and Defendants HDL, AK Hahn, CH Hahn, and JH Cho own an undivided 63.88 and
36.12 percent interest, respectively, as joint tenants in the fee title to the subject Real Property.
47.

Plaintiff does not know the true names of persons who haveior claim interests in

4

the subject Real Property on which partition is sought, and whose interests are described as

5

follows. Such persons are named in following paragraph as defendants "all persons unknown

6

claiming any interest in the property," or on discovery will be named in this complaint by

7

amending and served under previous paragraph as a fictitious "Doe" defendant.

8

48.

Plaintiffs are informed and believe and thereon allege that there are persons

9

unknown who have or claim interests in the Property on which partition is sought. Plaintiffs join

10

such persons as defendants "all persons unknown claiming any interest in the property," who

11

shall be served by publication. Such defendants include persons who have or claim an interest in

12

the property by reason of transfer of a particular interest or contingency or otherwise in a manner

13
14

>

that makes ownership of such interest uncertain, as alleged in this complaint;
49.

Plaintiffs are informed and believes and thereon allege that the interests of record

>O

S > C "n
•t. —I
00 >

cz O
00 >•

>>

15

or actually known to Plaintiffs that other,persons have, or claim, in the subject Real Property that

16

Plaintiff reasonably believe will be materially affected by this partition action are the interests of

17

Defendants HDL, AK Hahn, CH Hahn, and JH Cho.

18
19

50.

The estate on which partition is sought is the estate constituting the fee title to the

EIGHTH CAUSE OF ACTION

21

Common Count

22

(Against HDL and AK Hahn)

24
25

Plaintiffs re-allege and re-incorporate the allegations in Paragraph I though 50 by

reference as if set forth herein below.
52.

m >

o

subject Real Property described in Paragraph 1.

51.

I"
O
^VC X

20

23

X O

m -n

By means of the various wrongful transactions herein' above referred to

26

Defendants became indebted to Plaintiffs in an amount ascertainable from the books and

27

accounts of HKLP, which sums remain unpaid in an amount according to proof, but at least the

28
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1 sum of $188,640, with interest, for money and other consideration had and received by
2 Defendants, but that was intended for the use and benefit of Plaintiffs.
">

J

53.

*"

The sums alleged herein above remain due and owing to Plaintiffs, although

4 demand for payment of the sums has been made, and there remains now! due and owing and
5 unpaid from Defendants, a substantial amount, which exceeds the sum of $188,640, the total
6 amount to be proved at trial.
7

WHEREFORE, Plaintiffs pray for the following reliefs:
PRAYER FOR RELIEF

8
9

"

1.

A judgment partitioning by division the fee in the subject Real Property described

10 in Paragraphs 1, Exhibit 1;
2.

•

•

A judgment against Defendants and their respective successors in interest for theii

>
§>5o
.

respective shares of sums reasonably spent by Plaintiffs in maintaining and preserving the
subject Real Property in an amount according to proof, with interest at the legal rate from the

14 date of each expenditure which judgment shall be secured by an equitable lien on the respective

^ > c: -n
00

>

>^ Li z
I.

o

m -n

15 interests of Defendants HDL, AK Hahn, CH Hahn and JH Cho and their respective successors in

~ >

C5

16 interest in the subject Real Property or sale proceeds;
17

• 3.

18

4.

\

An award of attorney fees spent for the common benefit of all owners;
A judgment against Defendants and their respective successors in interest for their

19 respective shares of the expense of the title report in an amount according to proof, with interest
20

at the legal rate from the date of each expenditure which judgment shall be secured by an

21

equitable lien on the respective interests of Defendants HDL, A K Hahn, CH Hahn and JH Cho

22

and their respective successors in interest in the subject Real Property or sale proceeds;

23

5.

A judgment declaring that both AMG Trust Deeds be void; -

24

6.

A judgment and decree ordering Defendants to re-convey the interest in the

25

subject Real Property described in both AMG Trust Deeds to Plaintiffs to the extent of the said

26

instruments affecting the rights and interests of Plaintiffs in the subject Real^ Property;

27
")8
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7.

A judgment and decree ordering Defendants to cancel the AMG Trust Deeds and

deliver them to Plaintiffs or deliver the instruments to the clerk of this court for cancelation;
8.

A judgment that if Defendants fail to obey the orders of the court under Prayers 6

4 and 7, above, that the court award Plaintiffs damages in the sum of $1,000 per day, plus interest
5 at the legal rate from the date judgment is entered;
6

9.

A judgment granting an exemplary damage;

7

10.

A general damage in the amount of $188,640 or more according to proof;

8

11.

Prejudgment interest;

9

12.

For cost of suit; and

10

13.

For such other and further relief as the court deems proper. :

11
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15 Dated: August 11,2012

O
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17
18

Brian H. Song, Esq. (SBN 188662)
Attorney for Edward Kang, Young S. Hahn, James
Kang, Won S. Hahn, and Sang-Duk Hahn

19
20
21
22
23
24
25
26
27
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PARCEL 1:
LCfT 5 AND A PORTION OF LOTS 6, 7, 8, 9 AMD 10, BLOCK "B", MAP OF MELROSE ACRES, FILED
NOVEMBER 4, 1920, IN MAP eOOK 6, PAGE 46, ALAMEDA COUf^ RECORDS, DESCRIBED AS
FOLLOWS:
BEGINNING ATTHE POINT OF INTERSECnON OF THE SOOTHWEiTERN UME OF MAC ARTHUR
BOULEVARD, FORMERLY HOPKINS SmEET, WFTH THE SOUTHEASTERN UNE OF HIGH STREET,
AS SAID STREETS ARE SHOWN ON SAID MAP; RUNNING THENCE Ali>N6 SAIO UNE OF HIGH
STREET. SOLTTH 5B« 04' 37" WEST, S5.63 FEET TO THE SOUTHWESTfRN UNE OF SAIO LOT 5;
THEMCg ALONG THE LAffT NAMED UNE, SOUTH 36» 13' 53" EAST, 199.95 FEET TO THE
SOUTHEASTERN UNE Of LOT 4; THENCE ALONG THE SOUTHEASTERN UNE OF LOT 4, SOUTH
58* 04' 37" WEST, 23.76 FEET TO A POI^^T ON THE OCTERIOR BOUNDARY LINE OF PARCEL 1
AS DESCRIBED IN DEED TO THE STATE OF CAUFORNIA, DATED JULY 15,1961 AND RECORDED
SEPTEMBER 19, 1961, ON REEL 411 OF OFHOAL RECORDS OP ALAMEDA COUNTY, IMAGE 925
(SERIES AS/115253); THENCE ALONG THE E)CTERI0R BOUNDARY OF SAID STATE OF-CAUFORNIA PARCEL OF UND (AS/115253), THE FOUR FOLLOWING COURSES AND DISTANCES: SOUTH 58« 29' SO" EAST, 204.B1 FEET; NORTH 25«
00" WEST. 17S^I FEET,
ON THE ARC OF A TANGENT CURVE TO THE LEFT WITH A RADIUS OF 364.00 FEET, A
DISTANCE OF 80.00 FEET; AND NORTH 49" 14' 07" EAST, 2.70 FEETTO SAID UNE Of MAC
ARTHUR BOULEVARD; THENCE ALONG THE LAST MEWnONED UNE, NORTH W> 45' 53» WEST,
129.84 FEET TO THE POINT OF BEGINNING.
APN: 030-1982-121 and 030-1962-122
PARCEL 2:
A PORTION OF LOTS 3 AND 4 IN BLOCK B, AS SHOWN ON THAT MAP ENTtrUD, "MELROSE
ACRES OAKLAND, AUMEOA COUNTY, CAUFORNIA", FILED NOVEMBCR 4, 1920, IN UBCR 6 OF
MAPS, PAGE 46, [N THE OFFICE OF THE COUNTY RECORDER OF ALAMEDA COUNTY,'
COMMENQNG AT A POINT ON THE SOUTHEASTERLY UNE OF SAIO LOT 4, DISTANT TtttREON
NORTH 57'» 02* 22" EAST (SAID BEARING BEING NORTH 58» 04' 37" EAST ACCORDING TO THE
CAUFORNIA COORDINATE SYSTEM, ZONE III), 16.88 FEET FROM THE MOST SOUTHERLY
CORNER OF SAID LOT 4; THENCE NORTH SS- 32' 05" WEST (SAID BEARING BEING NORTH 58*
29* SO- WEST ACCORDING TO THE CAUFORNIA COORDINATE SYSTEM, ZONE HI), 100.72
FEET; THENCE NORTH 51° 27' 39" WEST (SAID BEARING BEING NORTH 50* 25' 24" WEST
ACCORDING TO THE CAUTORNIA COORDINATE SYSTEM, ZONE lU), 104.13 FEET TO THE
SOLTTHWESTERLY UNE OF SAID LOT 3; THENCE ALONG UST SAID UNI, NORTH 37» 16' OBWEST (SAID BEARING BEING NORTH 36<> 13' 53" WEST ACCORDING TO THE CALIFORNU
COORDINATE SYSTEM, ZONE Ul), 10.59 FEET TO THE SOUTHEASTERLY UNE OF HIGH STREET
(90.00 FEET WIDE); THENCE ALONG LAST SAID UNE, NORTH 57« 02' 22* EAST (SAIO BEARING
BEING NORTH 58* 04' 37* EAST ACCORDING TO THE CAUFORNIA COORDINATE SYSTEM,
ZONE m), 67.63 FEET TO THE NORTHEASTERLY UNE OF SAIO LOT 4; THGNCE ALONG LAST
SAID UNE, SOUTH 37* 16' OS" EAST (SAID BEARING BEING SOUTH 36* 13' 53" EAST
ACCORDING TO THE CAUFORNIA COORDINATE SYSTEM, ZONE HI), 199.95 FEETTOTHE
MOST EASTERLY CORNER OF SAIO LOT 4; THENCE ALONG THE SOUTHEASTERLY UNE OF SAID
LOT 4, SOUTH 57* 02' 22" WEST (SAID BEARING BEING SOUTH 58* 04' 37" WEST ACCORDING
TO CWJFORNIA COORDINATE SYSTEM, ZONE III), 23.78 FEET TO THE POINT OF
COMMENCEMENT.
APN: 030-1982-123

EXHIBIT B

'11360926'

1
2
3
4
5

Michael J. McLaughlin, Esq., (SBN 277814)
Clinton O. Killian, Esq., (SBN 116501)
Fried & Williams LLP
480 9th Street
OaHand, CA 94607
(510)625-0100

FILED
ALAMEDA COUNTY

/jJUN 2 5 2013

Attorneys for Defendants Alex Hahn, Sfe^teiiait
Hahn Development LLC and Cross-Complainants

6
7
8
9

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

10
11
12
13
14
15
16
17
18
19

Young S.-Hahn, Edward Kang, Won S. Hahn,
James Kang, and Sang Duk Hahn,
Plaintiffs,
v._

CASE NO: RG12644534
CROSS COMPLAINT FOR BREACH OF
FTOUCIARY DUTY AND BREACH OF
CONTRACT

ALEX K. HAHN, an individual;
CHARLES HAHN, an individual;
HAHN DEVELOPMENT LLC, a Califomia .
limited liability company;
AMG & ASSOCIATES LLC, a Califomia
limited liability company; and
DOES 1-20 and all persons unknown claiming
any interest in the property, inclusive.
Defendants.

20
21

Alex K. Hahn;
Hahn & Kang Equity I Limited Partnership
Cross-Plaintiffs

22
23
24
25

V.

Young S. Hahn, Won S. Hahn, Edward Kang,
Sang Duk Hahn, and A M G & Associates LLC
Cross-Defendants

26
27
28

Cross Complaint for Breach of Fiduciary Duty and Breach of Contract -1

For their complaint against Cross-Defendants Yoxang S. Hahn, Won S. Hahn, Edward

1
2

Kang, Sang Duk Hahn, and AMG & Associates LLC, Cross-Plaintiffs Alex K. Hahn and Hahn

3

& Kang Equity I Limited Partnership allege as follows:
4
5

PARTIES

6
7

1.

Cross-Plaintif? Alex K. Hahn ("Alex Hahn") is, and at all relevant times has been, a

8

competent adult residing in Alameda County, Califomia.
9
10

2.

Cross-Plaintiff Hahn & Kang Equity I Limited Partnership is a California Lunited

11

Partnership doing busiaess in Alameda County. Alex Hahn is the managing partner of Hahn &

12

Kang Equity I and represents their interest in this action.

13

3.

Cross-Defendant Young S. Hahn (a/k/a and hereinafter, "Phillip Hahn") is, and at all

14

relevant times has been, a competent adult residing in Alameda County, Califomia.
15
16

4.

17

times has been, a competent adult residing in Alameda County, Califomia.

18

5.

19

Cross-Defendant Won S. Hahn (a/k/a and hereinafter, "Jeff Hahn") is, and at all relevant

Cross-Defendant Edward Kang is, and at all relevant times has been, a competent adult

residing in Santa Clara County, Califomia.

20
21

6.

Upon information and belief, Cross-Defendant James Kang is, and at all relevant times has

22

been, a competent adult residing in Alameda County, Califomia.

23

7.

24

Cross-Defendant Sang Duk Hahn is, and at all times has been, a competent adult residing in

Contra Costa County, Califomia.

25

8.

Cross-Defendant AMG & Associates LLC ("AMG Associates") is, and at all relevant times

26
27

has been, a Califomia limited liability company whose registered address is 16633 Ventura

28

Boulevard, Suite 1014, Encino, Califomia 91436.

Cross Complaint for Breach of Fiduciary Duty and Breach of Contract - 2

,1

1

1

9.

On information and beUef, DOES 1-20, inclusive, and each of them, are in some manner

2

liable to Cross-Plaintiff Alex Hahn. Alex Hahn is imaware of the tme names, capacities, or

3

bases for liability of DOES 1-20, inclusive, and therefore sues said parties by their fictitious
4
5

names. Cross-Plaintiff Alex Hahn will amend this Cross Complaint to allege said parties' true

6

names, capacities, and bases for liability when the same has been ascertained. During all

7

relevant tunes set forth herein. Cross Plaintiff Alex Hahn is informed and believes, and based

8

upon such information and belief alleges, that Phillip Hahn, Jeff Hahn, Edward Kang, Sang Duk

9

Hahn were and are agents, servants, employees, partners, and/or joint venturers of one another,
10
11

and in doing the things alleged herein, were and are acting within the course and scope of such

12

agencies and with the permission and consent of each other.

13

JURISDICTION & VENUE

14

10. Venue is proper in Alameda County pursuant to Code of Civil Procedure § 395, as the
15
16

obUgations giving rise to Cross-Plaintiff Alex Hahn's causes of action against Cross-Defendants

17

were entered into, and were to be performed, in Alameda County.

18
19

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION
11.

Cross-Plaintiff Alex Hahn and Cross-Defendants Philhp Hahn, Jeff Hahn, and Edward

20
21

Kang are partners in the Hahn & Kang Limited Partnership, a Califomia limited partnership.

22

12. Pursuant to the terms of the Hahn & Kang Lunited Partnership Agreement, Hahn

23

Development LLC, a California limited liability company, was designated as the general partner

24

of the Hahn & Kang Limited Partnership. Also pursuant to the terms of the Hahn & Kang

25

Limited Partnership Agreement the business purpose of the Hahn & Kang Limited Partnership
26
27

was "concerned primarily, if not exclusively, with the acquisition, ownership, development,-

28

Cross Complaint for Breach of Fiduciary Duty and Breach of Contract - 3

1

operation and disposition of a vacant lot located at 4311-4333 MacArthur Blvd.. Oakland.

2

Alameda Countv" (the "Property").

3

13. On or about August 15, '2005, AMG & Associates entered into a Purchase Agreement by
4
5

which it agreed to purchase the Property from Hahn & Kang Limited Partnership for $3.5 million

6

dollars. Attached hereto as Exhibit A is a true and correct copy of the Purchase Agreement.

7

14. Between August 15,2005, and October 11, 2009, the parties to the Purchase Agreement

8

agreed to several addendums. Attached hereto as Exhibit B are tme and correct copies of

9
10

Addendum Nos. 1-4 to the Purchase Agreement. • The terms of the purchase and sale of the

11

Property were modified by the various Addendum, including the pxirchase price, which was

12

changed to approximately $2.5 million.

13

15. In addition, the County of Alameda liened the property for mpaid property taxes. Alex

14

Hahn sent requests on behalf of the Hahn & Kang Limited Partnership to Cross-Defendants
15
16

Yoimg S. Hahn, Won S. Hahn, Edward Kang, Sang Duk Hahn for contributions from the

17

partners to pay the property taxes.

18

16. The Cross-Defendants, and each of them, ignored Alex Hahn's requests for contributions to

19

pay the property taxes.

20

17. In connection with the sale of the Property; Hahn & Kang Lunited Partnership borrowed in
21
22

excess of $260,000 from AMG & Associates for the purpose of payuig unpaid property taxes

23

owed to the County of Alameda. Cross-Defendants Defendants Young S. Hahn, Won S. Hahn,

24

Edward Kang, Sang Duk Hahn approved of the borrowing of these fundsfromAMG &

25

Associates.
2G
27

18. On or about April 2, 2012, Title Tmst Deed Service Company, as agent for AMG &

28

Associates, recorded a Notice of Default and Election to Sell Under Deed of Tmst in the County

Cross Complaint for Breach of Fiduciary Duty and Breach of Contract - 4

1

of Alameda Recorder's Office. On or about August 17,2012, the Property was sold by the

2

Tmstee at a public auction in Alameda County, and a Tmstee's Deed Upon Sale transferring title

3

to the Property to AMG & Associates was recorded in the County of Alameda Recorder's Office
4
- 5

on August 27, 2012.

6

FIRST CAUSE OF ACTION

7

(Breach of Fiduciary Duty Against Young S. Hahn,

8

Won S. Hahn, Edward Kang, and San Duk Hahn)
9
10
11

19. Cross-Plaintiff Alex Hahn incorporates by reference the allegations set forth in paragraphs

12

1 to 18 as though fully set forth herein.

13

20. As partners in the Hahn & Kang Limited Partnership, Cross-Defendants owed fiduciary

14

duties to Cross-Plauitiff Alex Hahn.
15
16

21. Cross-Defendants Young S. Hahn, Won S. Hahn, Edward Kang, Sang Duk Hahn breached

17

theirfiduciaryduties to Cross-Plaintiff Alex Hahn by ignoring Alex Hahn's requests for

18

contributions that they contribute to the payment of the property taxes owed to the County of

19

Alameda.

20
21

22. As a proximate result of Cross-Defendant Young S. Hahn, Won S. Hahn, Edward Kang,

22

Sang Duk Hahn's breaches offiduciaryduty, Cross-Plaintiff Alex Hahn has been damaged in an

23

amount to be proved at trial.

24

SECOND CAUSE OF ACTION

25

(Breach of Contract Against AMG Associates LLC)
26
27

23. Cross-Plaintiff Alex Hahn mcorporates by reference the allegations set forth in paragraphs

28

1 to 18 as though fiilly set forth herein.

Cross Complaint for Breach of Fiduciary Duty and Breach of Contract - 5

1

23.

The Purchase Agreement and related Addenda required Cross-Defendant A M G Associates

2

LLC to pay Cross-Plaintiff Hahn & Kang Equity I Limited Partnership the purchase price for the

3

Property.
4
5

24. Cross-Defendant A M G Associates LLC breached the Purchase Agreement by failing to pay

6

the purchase price and instead foreclosing on the Property in order to obtain title.

7

25.

8

As a proximate result of Cross-Defendant A M G Associate LLC's breach of contract,

Cross-Plaintiffs have been damaged in an amount to be proved at trial.

9

PRAYER

10
11
12
13

WHEREFORE, Cross-complainant prays for judgment against Cross-defendants as
follows:
1.

For compensatory in an amount to be proved at trial in excess of the jurisdictional

14

limit of this court;
15
16

2.

For attorney fees

17

3.

For costs incurred in this suit;

18

4.

For an award of pre-judgment interest; and

5.

For such other and further relief that this Court deems just and proper.

19
20
21
22
23
24

Dated this 25th of June, 2013

25
26

Clinton Killian
27
28
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Marcus ^Millichap
COUNTER Oi=FER (Seller)
THIS IS INTENDED TO BE A L E O A a v BINDING AGREEMENT. READ IT CAREFULLY.
The undersigned Seller, Hahn DCT LLC y Hahn s Kang Equity i . mak&s the following Counter Offertothe
offer cantoned In the Purchase Agreemeni executed by AMG S Ag'sociatea
as buyer on July, i i , 20 OS ,
relating to tftal certain real pnsperty (the Property") iocgted at 4 3 i i s 43lTl?acRrthar street, oaxiandTcft
9^ 619.
—'
^
TERMS AND COHDmONS
Seller agrees to sell the Property to Buyer on the temis and conditions set forth in the aforementioned Purchase
Agreement (including addenda, if any) with the following exceptions, additions and modifications:
1) P r i c e t o be $3,500,000
2) Due D i l i g e n c e Period t o Joe 60 Days

3) Close of Escrow to be jtmonths after Due Diligence Period
The foregoing terms and conditions supersede and replace any Inconslsteni provisions in the referenced Puroftasa
Agreement All other temis and conditfona of said Purchase Agrsement (Induaing all terms and conditionsrelatedto
Agent's commission) shall remain fn full fbrce and effect The Purchase Agreement (Including any previous Counter
Offers or Amendments) and this Counler Offer, taken togethei', shall constitute the entire agreement of the parties.
If this Counter Offer Is not accepted in writing by Buyer and an executed copy personalty delivered to Seller, or
vinoont sohwab , Seller's auUwrized agent, en or bslbre _ j u l y 27 , 20 05 , this Center Offer shall be null and
voia, ^Juysra sntfrs deposit shall be returned, end neither Seller nor Buyer ei^Thave any further rights or obligations
hereunder. Seller reseni'BS the right to accept any other otfer prior to the actual reoelc^ of Sixer's wrftten acoetrtanoe of
this Counter Ofler, which shall void this Counter Offer. TTie date on vA)lcih Buyer accepte this Counter Offer In wrffina shall
be the "effecHva date" of the Purchase Agreement tietween Seller and Buyer. Seller hereby adaiowlsdges recelpfof an
executed copy of this Counter Offer.
SELLER:

ADDRESS;

G / O ftgent V i n c e n t : Schi»jab

Alex Hahn
Hahn Dev LLC /
"Halm s Kang Equity I
DATE:
Buyer accepts and
i to the temis and conditions set forth in this Counter Ofier and eflrees to ptfrchase the Property
on the tenns end cond 3ns In the aforementioned Purchase Agreanent as modified bytirepravisiorts of this Counter
Offer, Buyer hereby acl pwledges receipt of an executed copy of this Counter Offer.
ADDR^S:

BUYER:

c / o Agent V i n c e n t Schwab
DATE;
AGElVfT: IWARCUS

INVESTiiltENT BROKERAGE C0i\4PANY

BY:

ADDRESS:
Vincenf

?f S'c.

750 Battery street, g"- Floor
Sao Franciscij, ca 94111

DATET^O REPRESENTATION IS MAbe SV AOfeNT Ad TO THE L ^ t ^ EFFECT 'OU VALlDtTy OP A^Y PROVlSlOM OF
THIS COUNTER OFFER. A REAL ESTATE BROKER IS QUALIFIED TO GIVE ADVICE ON REAL ESTATE
WATTERS. IF YOU DESIRE LEGAL. FiMANCiAL OR TAX ADVICE. CONSULT YOUR ATTORNEY, ACCOUNTANT
OR TAX ADVISOR.

1 fif 1

Bijyer*>rnmalfi_24i.

SeRef'sbEUste.

CA-Copyrisht MBrcusaadMilitchaiv20Q5
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PURCHASE AGREEMEm'
THIS DOCUMENT IS MORE THAN A RECEIPT FOR MONEY. FT IS INTENDED TO BE A LEGALLY BINDING
AGREEMENT. READ IT CAREFULLY.
AMG SAssodates LLC or Assignee
Hahn Pev LLC / Hahn & Kana Eoultv 1

shall be hereafter referred to as "Buyei".
shall be hereafter refaned to as "Sslter".

Buyer shall deliver io Escrow Holder as defined in Paragraph 3 or to Mamus & MiiGchap
Real Estate Invesbnent Brokerage Company ("Agent"), as agwit for D Seller Q Buyer • Seller and Buyer the sum of
F i £ t y Thousand
dollars ($
50^000
) In Iftefomiof
check
. This sum Is a deposit ("Deposirj to
be applied to tna purcnase price ot that coialn r€^l proper^ (reterred to as the "Propwy^ located In the Cf^ of
Oakland
, Ckiunty of
Alameda
Slate of
California
, and more particularly described as
follows:
~

A l l landr billboard signs, and entitlements of that approximate 41,000 square feet land
development s i t e l o c a t e d at 4311 s 4317 Macarthur S t r e e t i n Oalcland, Ca. APN #'s
1982-121, 030-1982-122 S 030-1982-123

030-

TERMS AND CONDITIONS
Seller agrees to sell the Proper^, and Buyer agrees to purchase ttie Property, on the foilovring tenns and conditions:

1)

PURCHASE PRICE: The pun^ase price for ttie Properhf Is
Thousand
dollars ($
3^500/ 000
Purchase Agreement (tte 'AgreemBrif), shall be:

rhree M i l l i o n Five Hundred

). Buyers ueposit, pending beiiers execution ot this

(A)Q delivered to Agent and Agent shall writhin
(
) calanfar days deposit Buyer's depo^ check Into a
Marcus & Mlllic^ap Trust Account:
( B ^ delivered directly to the Escrow Company indicated in Paragraph 3 of tfila Agreement by check or wire, upon
satisfaction of the condOions set tbrth in Paragraph 3 of this ^neement
if c q ^ n (A) is selected. Agent shall deHver and deptsft same in escrow as provided'xn^rmraph 3 b^ow. The
balance ofttiepurchase price shall be payable at close of escrow pursuant to me tenns stated below.
2}

DOWN PAYMENT: Not Applicable

3)

ESCROW: Within
three
[ 3 ) calendar days afta-Jm Effec6ve Date (as defined In a separate
paFagrsph below)
Buyer
shall open escrow with
F i r s t flmerican T i t l e
(the
Esaow Holder") by ttie simultaneous deposit of a copy of this Agreanent and Huyers ueposit
the Escrow
Holder.
Within
sixty
( 60
jcalendar dajra ftotn Effective Date (as defined in pare^ph 36 below) Seller and
Buyer agree to prepara and executo such escrow tnstnictions as may be necessary and appnjpriate to dose the
transaction. Should said Instructions fail fo be executed as required, Escrow Holder shall and Is niereby directed to
dose escrow pursuant to tiie tenns and conditionB of this Agreement Ciose of escrow (or the 'Cksing Date',
which shall mean the data <KI which the deed transferring tttte Is recorded) shall occur on or bE^re November 1,
2006. Escrow fee shall be paid by
Buyer
Ciounty transfer tfflws shall ba paid by
Seller
Cify transler taxes, if any, shall be paid by
county cuatom
All other closing costs shallbe paid as follows
_ county custom

PAAMO Assoc"
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PRORATIONS: R ^ l property foxes, pr^iums on insurance acceptable to Buyer, interest on any debt being
assumed or taken subject to by B u ^ , and any otiier eiqienses of the Property shall be prorated as of the Closing
Date. Secwily deposite, advance renfols, and Vne amount of any fiiture lease credits ^hali be credited to Buyer. The
amount of any bond or assessrhent which Is a lien and not cusfomarlly paid with real property taxes shaB be (select
one 'X") X
by seller or assumed by buyer. Delinquent or unpaid rente and 0 A M . reconciliations shall be
handled ouElde of escrow and~neitfier Agent or ^ F O W shall be responsibleforsame. Buyer agrees to assume ar^
ejdsting laundry lease, if applicable to the Property.
LEASED PROPERTY PROTWTIONS: Rents actually collected (priortodosing) wifl be prorated as of the Qoaing
Date and rent collected thereafter applied fir^tforentel payments then owed ffia Buyer and their lemalnder paid to
the Seller. All firee rent due any batsiA at the close of escrow for r&rAsi periods after the dosing shall be a credit
against the Purchase Price. Other income and expenses shall be prorated as follows: .

5)

TITLE: Within
ten
( 1 0 )rafendardays after the Effective Date Of this Agreement, Seller shall prooff©
and cause to be deihrered io Buyer a pr^ntilnaiytitlereportwith copies of at!racc^b'onsissued by
First
american T i t l e
(the TTUe Company^ on the Property. Within
sixty
f 60 ) calenaffl- days
following tne tittective Date, Buyer dial! eitfier approve in writing the excepnons comairtea tn said title report ts
spectiy fn writing any exceptions to which Buyer reasonably objects. If Buyer ot^ectstoany eoccepFtions. Seller shall,
wilh*"
sixty
f 60 1 calendar daysfollowingthe EffecSve Date, deliver to Buyer written notice that either
Q) Seller will, atsieiier's eiqiense, remove the exc^ition(s)fowhich Buyer has ot^ected before the Clos&ig Date or
$Q Seller is unwilling or unable to eliminate said ej«»ption(s). If Salter fallsfoso notHy Buyer or is unv^Hir^ or
unable fo remove any such exception by fte Closing Date. Buyer shall elect in wrftir^, within
sixty
( SO ) calendar days ttam the Eftedive Date to dther terminate this Agrsement and receira ttacn tne entire
Deposit (in which event Buyer and Seller shall have nofortherobligations under ^is /greement); ortopurct^ise tfie
Property ajbjectto such e}ccei^on(s).
SeOer shall convey by grant deed to Buyer (ortosuch other person or entity as Buyer may »;>ec^) madcetable fee
titie subject onlyto^e exceptions approved by Buyer in acconfance wiOt this AgreemenL Title shall be tr^Fed t^
a standard Cai^mia Land Title Assodation owner's policy oftitieInsurance issued by the Tttie Company In the
^ount of the purchase price vfiiti premium paid by
Buyer

6)

FINANCING CONTINGENCIES: Not AppUcaisle

7)

PEST CONTROL CONTINGENCIES: Not Apptlcabte

8)

INSPECTION CONTINGENCIES:

B.1) BOOKS AND RECORDS: Seitef agr&ee to provide Buyer wllh Items
ten
{ 10 ) calendar dae^followingthe Effective Date:

a-g

listed below within

a.

All rental agreemente, leases, sendee contracts, insurance polides. latest tax bll{(s} and other written
agreements, vrritten taidQ violations or other notices v^ich affect the Property.
b.
TTie operating statemente of the Property for the
twelve
( 12 ) calendar monUu imrnediataly
ixeceding the EfEecthre Dato hereof.
c.
For commerdal properties, copies of whatever doofinents the Sell^ may have regardingttiefinancial
condition, busFnees prespeds or prospacUve continued occupancy of anytenant(including but fnA limited to
financial statements, creditreports,etc.).
d.
All notes and security instruments afl^'ng the Properfy.
e. AconipteteandcurrentrentFOILItKlLKffi^ascheduteofalttenantdepositsandfees.
f.
A report paid for by Seller by
HHD , a professional provider, contelnfog the Natural Hazard
a'sdosures (as defined tielow) concerning me proper^. "Natoral Hazani Disdosure^ shsdl mean whether
the Preperfy Is located wiSxm: CI) Spec^ Flood Hazard Area; (2) Dam Failuia Inundation Area; <3)
Earthquake Fault ^ne; (4) Seismic Hazard Zone; (5) High Fire Severity Area; and/br (6) Wildland Fire A r ^ .
Sellerrepresentsand warrants that, unless othenvise noted by SellerfoBuyer in wffting, SeBer is unaware of
any inaccurades in the Natural Hazard Dlsdosures.
. g. Any and all documents, of any type or nafore, that in any wayreferencethe'existence of lifigation afiecting the
propertyBuyer shall acknowledge receftrt of these items in writing. Buyer shall have
fifty
( s o ) calends' days
fbliovWng rec^t thereof to review and approve in v^ng each of these items, trtu^talls to approve these items
within the epedfledtime»fhfe Agreement stiall bsrenderednull and void, Buyer's entire deposit sfiall bB returned,
and Buyer and Setter shall have no furth^ dst^ations hereunder.

PAAM&Assoc
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Q2) PHYSICAL INSPECTION: Buyer shall have
sixty
{ 60 )cale^da^dav5foltowlngtheEffecl^feDatetQ
inspect Bie physical condition of the Property, including, out not limitedtothe soif conditions and the pre^nce or
absence of lead-based p^nt mold and other hazardiHis materials on or about the Propel^, endtonoti^ the S^fsr
in writing tiiaf approves same, if BuyerfoDstoapprove the physlc€d condition ^ ti« Proper^ vrilhin ti>e
^edfiedtime,ttiisAgreement shall be nuii and void and Escrow Holder is hereby authorized to return Buyer's
entire deposit. Buyer and Setter shall have noforfiierobligations hereunder.
8^) STATE AND LOCAL I-AWS: Buy©^ shall have sixty
( 60 ) calendar tSaysfoUowTngthe Effective Date
to investigate State and local laws to determine whettier the Propeifyrtiustbe brought Into compBanoe wiff)
nrtinimum energy conservation or safety standards or sin^Iar r ^ f i trequirementsas a conditfon of sale or trar^^
and the cost thereof, andtonotiiy SeSer that Buyer epproves s^ne. IF appfoired by Buyer, Buyer shall con^y with
and payfortheserequiremente.tf Buyer failstoapprove these requirements. If any, wittiin the spedRedtime,this
Agreement shall berenderednuIi and void. Buyer's entire Deposit stall bereturned,and Buyer and SeBer shatf
have no further oEHIgations hereunds-.
9)

DEPOSIT INCREASE: Uponremovalof the Inspection contingertcJes settortiifriparagraph(s)
5, 8.1, 8.2
& 8,3
hereof. Buyer shaH passttiroughtoSeliertiiadeposit of Fifty Thousand Dollars ^U>.OtK)) to l» made
non-reiundable, whfch shall bo credited fo the purchase price at the close of escrow unless otfiennrfsa prodded
herein. See additional deposS increase terms in paragraph 39.

10) DEPOSIT TRANSFER: Buyer's Deposit shallremainin escrow (or in tmst If held by Agent), unSremovalof ttie
Inspection contingendes sotforthIn paragraph(s)
5, B . i , s.2 6 8.3
hereof. Upon removal of said
contingencies, Buyer's Deposit shall be deliveredtoescrow by Agent (it same has been held in fnisl by Agent); a
grant deed duly executed by Seller, sulfidenitoconveytitietoBuyer, shall be deTiveredtoescrow by Seller; and
Buyer and Seller shall e]racute escrow Instructions diredingttieEscrow Holder toreleaseinnmedialely from estTow
arul delivertoSeller Buyer's entire Deposit (induding Increases, If any). Buyer admowledges and agrees that in
the event Buyer defaults on this greement after removal of contingendes. Buyer's Deposit is norwetundable and
isforieifedfo Seller. S^lsr
hokl Buyers Deposit subject to theremainingtermsami conditions of ttus
AgreemenL If the Proper^ Is made unmarioetebte by Seller, or acts of Ood, or Seller should deteuft on this
Agreement, the Deposit shall bere:tumedfoBuyer and deed shall be returned to Seller. If Seller deiaulte on mis
Agreement alter Seller has received the Deposit, Seller understends aiKt agreestfiatBuyers Deposit must be
returnedfoBuyer immediately.
11) ESTOPPEL CERTIFICATE CONHNGENCY (Leased Properties):
11.1) Setter shall obtain and deRver to ajyer, wittiln ten ( 10 ) days after the last contingency set forth In
panagreph(e) 5. 8.1. 8.2 & 8.3 Is removed, estoppel letters or certificatesfirom1) each lessee ortenantat the
Prope# slating: a)1hedateorcommen(»ment and the scheduled date of twmlnation of the lease; b)tiieanount
of advanced rentols or rent d^osits paidtoSeller; c) the amount of monthly (or other periodic) rent paidtoSeller;
d) thatfoetease Is in fullforceand effect and 8iat there have been no motoScatians or amenoments thereto, or, if
there have been modifications or amendments, an explanation of same; e) square fbotage (if setforthin the tease);
and f) thatttwrais no default under the terms offfielease by lessor or lessee. Buyer sh^l have three
( 3 ) calendar daysfollowingtenante'receipt of estoppiel certificates to reviov and approve the estoppel
certtncates and if anytenantdoes notreturntoSeller a con^ted and executed estopp^ c^tii:ate, then S^ier
shall exeojte, warrant andrepresenttoBuyer any unretumed estoppel certtflcafes. Buyer nray only disapprove
said certfflcates. and cancel the Agreement, if the ^rtiScates reflect a discrepancy mat^alV afl^ecting the
economics of the transaction, or a prevtously undisdos^ material breach of one or the leases. Upon such
disapproval. Buyers entire deposS shafl bereturned,and the parties shall have no fuiih^f^atioi^ hereunder.

PA AMO AsjDC
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8.2) PHYSICAL INSPECTION: Buyer shall have sixty
( 60 ) calendar daysfojkwringthe EfTedire Dale to
inspect the physical condition oftiieProper^, including, but not ilmitadtotiiesoS conditions and the presence or
absence oftead-basedpaint mold and other hazardous materials on or abouttiiePrapertVr andtono%tiieS^er
in writing ihai Bi^er approves same. If Buyerteilsto approve the physical condidon of the Property v/Hhin the
specifiedtime,this Agreeiheht shall be null and void am ESTOW Holder is hereby authorized to r^m Buyer's
enUre deposit. Bi^er and Seller shall have no furti^er obUgations hereunder..
8J3) STATE AND LOCAL LAWS: Buyo" shall have aixty
( 60 > calendar daysfollowing(he Efiective Date
to investigate State and localteuratodetermine wnetiier me Proper^ must be brought into compliance vrith
minimum energy conservation or safety stendards or similar re^fit requirements as a condiSon of sate or transit
and the cost thereof, andtonotiiy Seller that Buyer approves same. If approved by Buyer, Buyer shall comply with
and payfortheserequirements,tf Buyer faSstoapprove ^ese requlremente. If any, wi^inttiespedRedtime,^Is
Agre^nent shall t>erenderednull end void. Buyer's entire Deposit shall bQ retim^. and Buyer ard Seller stialf
have no further otrfigations hereunder.
9)

DEPOSIT INCREASE: Upon removal of the inspection contingendes setforthin paragraphfs) 3, 8.1r 8.2
& 8.3
hereof. Buyer shaB |rasstiiroughtoSeder the deposit of Fifty Thousand DoRars {$t>U.OUU) to be mads
noTMeiunoable, whidi shall be credited to the purohase price at the cfose of escrow unless othenndsa provided
her^. See addrtionsl deposit increasetennsin paiagnaf:^ 39.

10) DEPOSIT TRANSFER: Buyer's Deposit shall remain in escrow (or In tmst if held by Agent), until removal of the
Inspection continsendes setforthIn paragreph(s>
5, e.i, a.2 & 8.3
herwf. Ciponremovalof SEM
contingendes, Buyer's Deposit shafl be deliveredfoescrow by Agent (it satis has been held in tmsi by Agent^ a
grant dead duly executed t^y Seller, suffidenf to com^ytitieto Buyer, shall bo delivered to escrow by Selfer; and
Buyer ar>d Salter shall eiscute escrow instructicvis direding the Escrow Hddertoreleaseimmedl^ely torn escrow
and delivertoSeller Buyer's e n ^ Deposit (induding mcreases. if any). Buyer adofowlec^es and agrees that In
foe event Buyer defoults on this AnFeement alter removal of contingendes. Biker's Deposit is non-refondable and
isforfeitedto SeRer. Seller ehaa hold Buyei's Deposit sullied tottieremalr^ng tem^s and conditions of ^
AgreemenL If tiia Proper^ fs made unmaritelable by Seller, or ads of God, or Seller should default on this
Agreement tiie Depo^ shall be rehimed to Buyer and deed shall be returnedtoSeller. If Seller defoulte on this
Agreement after Seller hasreceivedthe Deposit Seller understands &vS agreestfiatBuyer's Depose must be
refomedtoBuyer immed^teiy.
11) ESTOPPH. CERTIFICATE CONTINGENCY (Leased Properties):
11.1) Seller shall obtain and deliver to Buyer, witiiin ten f 10 ) days after the last contingency set forth in
pfiBagreph(s) 5.6.1.8.2 & 8.3 is psmoved. estoppel letters or certificatesfrom1) each lessee or tenant at tiia
Proper^ stating: a) the data of commencement and the sdietfoled date oftermrnatlonof the lease; b) the amount
of advanced rentels or rent deposits paidtoSelfon c)titeamount of montiily (or oti^ periodto) rent paidtoS^ter:
d) thatfoalease is infoilforceand etfod andfoatthere have tieen no mootications or amenoments thereto, or, if
there have been moditicaScHis or amendments, an oj^nafion of same; e) square footege Of setforfoin the lease);
and 0ftiatthere (s no default under the terms of (he lease by lessor or lessee. Buyer shall have three
( 3 ) calendar daysfoHowingtenante'receipt of estoppel cerfiffcates to reirfew and approve the ^foppel
ceifififfltes and if any t^iant does notrefomtoSeller a completed and ex&aAed estqmeA c&ti5cate, then Seller
^all execute^ warrant andrepresenttoBuyer any unrefomcHj estoppel cettiScafes. Buyer Risv oiily <Bs^rove
safo certificate, and cancel the Agreement if the cartiEc^tes reflect a discrepancy m^^al^ affecting (fie
economics of ttie transaction, or a prB\riously undisdosed material breach of one ofti^e[eases. Upon such
disapproval. Biry^s entire deposS shall berehimed,and (he parties shall have noforfh^of^ationsheretmcfor.
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12) SERVICE AND TENANT CONTRACTS/OTHER MATERIAL CHANGES: Seller shall not enter into any new
service or tenant contracts that cannot be canceled witii 30 days notice and without penalty. Setter shall not make
any material changes to the Property, do any ad, or enter into any agreements of any kliid (hat mat^aliy changes
the value of fhe Properly orffie r^hts of GIB buyer as they relatetothe Property.
13) PERSONAL PROPERTY: TlUatoany personal property to be conveyed to Buyer in conneriion wflh the safe of the
Property shaH be conveyed to Buyer by Bill of Sale on fiie Closing Dala free and dear of all encumbrances {except
those approved by Buyer as provided above). The piice offoessitems shall be Induded in the Purohase Price for
ttie Proper^, and Buyer agreestoaccept all such personal property in "as Is" condition.
14) CONDITION OF PROPERTY: Itis underetood and agreedtiiattfieProperty Is being sold "as is"; that Buyer has, or
will have prior to the Closing I3ate. Inspected ttte Property; and tfiat neitiier Selfer nor Agent makes any
reprssentetion or warranw as to the physfcal condition or value of (he Property or tfe sullatrifityfarBuyer'sIntended
«sa. "Property Condition* means each and every matter of concens Or raWnce to Buyer fdaHngtothe Property,
induding without limitation the financial, legal,titte,physlcat gedogicai and environmental condition and suffidency
of the Property and all ImprovenKinte and equifHnentttiereon;apptlcabte govemmentel laws,regulations,and
zoning; building codes, and the extent to which the Property compliestfierewith;the fitness of the Property for
Buyer's contemplated use; tha presence of hazardous materials;titt©matters; and contrads to be assumed by
Buyer
Upon Buyer's satisfaction or waiver of (he contingendes In Paragraph
5, 8.i> 8.2 £ 8.3
Buyer
^raes, andrepressnteand warrants that upon Clo^ng Buyer wiU purcnase me Pr^rty "as is" and s o l ^ on
reliance on its own investigation ofttieProperty. Seller had no obligation torepair,corrector compensate Buyer for
any Property Condition, and upon dosing. Buyer shall be deemed to have wafvod any and aU objectionatottie
Property Condition, whether or not known to Buyer. Upon Ctosing. Buyer hereby waives, releases, acquite, end
former discharges S^ler, and Seller's agents, directors, officers, and employees to the m»dmum extent pennitted
l3y law from any and aU daims. actions, causes of adion, demands,righte,liablTifies. dam^es. losses, costs
expenses, or compensation whatsoever, dired or Indirect known or unknown,foreseenor ui^oreseen, ttet It now
has or which may arise in tiie future on account of or in any way growing out of or connected with Property
Condition, BUYER EXPRESSLY WAIVES ANY OF (TS RIGHTS GRANTED UNDER CALIFORNIA CIVIL CODE
SECTION 1542. WHICH THE CREDITOR DOES NOT W40W OR SUSPECT TO EXIST IN HIS FAVOR AT THE
TIME OF EXECUnNG THE RELEASE WHICH IF KNOWN BY HIM WlUSl HAVE MATERIALLY AFFECTED HIS
SETUEMENTWITH THE DEBTOR.
Buyer's Initials 5 f l _ _ Setter's Intllals
15) RISK OF LOSS: Risk of losstothe Property shall be borne by Seller untiltiftehas t«en conveyed to feu^i \n the
event that the Improvemenfe on the Proper^ are destroyed or materially damaged between the EffiecBve Date of
this Agre^nenf and the datetitieis conv^ed to Buyer, Buyer shall havetiteof^on of demanding and receiving
bade the entire Deposit and being reteased from aH obfigations hereunder, or aftematively, teking such
improvemCTts as Seller can deliver. Upon Buyers physfcal Inspection and approval of the Propfflfy, Seller shall
malntelnfoeProperty through ciose of escrow m (lie same condition and repair as approved, reasonable wea" and
tear excepted.
16) POSSESSION: Possession oftiieProperty shall be deltvered to Buyer on Ctosing Date.
17) UQUH7ATED DAMAGES: By placing fheir Inmals inunedlately betow. Buyer and Setter agree that It would
be tmpiacScable or extremely difficult Io fix actual damages in the event of a defouK t » Buyer, that the
amount of Buyer's Deposit hereunder (as same may be focreasofl by the tenns hereof) Is fto parties'
reasonable estfmata of Setter^ damages In the event of Buyei's de^uK, and that upon Buyer's defautt In Rs
purchase obl^^'ons under this Agreement; not caused by any breach by Setter, Seller shall be missed
from S& obtigadons fo sell the Property and shall retain Buyet's Deposit {as same may tie Increased by tiia
terms hereof) asttquldateddamages, which shad be SoIler% sole and exdushre remedy In law or ateoutty
for Buyer'^ de^tt.
^
Buyer'a InJtiais 2 t l
, Seilert InWate
18) SELLER EXCHANGE: Buyer agrees to cooperate should Selier eted to sell ttie Property as part ^ a lilie-ktnd
exchange under IRC Section 1031. Selier's confemplafed exchange shall not impose upon Buyer any addHional
Sebility orttnandalobligation, and Setter ^raes to hold Buyer hamiless from any liability tnat m^rtt aik& from such
exchange. This Agreement is not subject to or contingent upon Seller^ afall^ to aoqufre a suitebts exchange
property or effectuate an excharge. In the event any exdange contemplated by Seller ^ouW fall to occur, for
u^atever reason, the s^e of the Property shall nonettieless be consummated as provided herdn.
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19) BUYER EXCHANGE: Seller agreestocoopsrete should Buyer eledtopurdiase the Pr[^:erty as part of a lik&Mnd
exchange under IRC Section 1031. Buyers contemplated exchange shall not Impose upon Selier any additional
ll^ilSy orttnandalobligation, and Buyer agrees to hold Seller harmless finom any Itet^tilytttatmight arise from such
exchange. This greement is not subject to or contingent upon Bihar's ability to dispose of Ite eoffihange property
or effectuate an ^cchange. in (he everit any exchange contemplated by Buyer should failtooccur,forwhatever
reason, the sale of the Property shall nonettietess be consummated as provided herein.
20) DISCLOSURE OF REAL ESTATE LICENSURE: Not Apptlcabte
21) AUTHORIZATION: Buyer and Seller aumorize AgenttodissemineAe sales Infomiatton regardbig this transaction,
induding the purchase price oftiieProperty.
22) AGENCY DISCLOSURE:
22.1) DUAL AGENCY: Setter and Buyer undeistendttiatAgentrepresentsbotti Seller and Buyer in the sate of the
subject Property, and acknowledge that they have auttiortzed and consentedtosuch dualrepresenteflon.Seller
and Buyer also understand and consent Biat if a loan Is arrOTged through Marcus & lAllridiap fjapitet Corporation,
Agent may receive areferralfee separate and apart from any commission referenced Intfilsy^reement
23) OTHER BROKERS: Buyer and Seller agree that inttieevent any broker other than Agent or a broker affiliated witii
Agent Is fnvoked inttiedIsf»sition of the Property, Agent shall have no liabilitytoBuyer or Sellerforthe ads or
omissions of such ottier broker, who shall not be deemedtobe a subagentof js^ent
24) LIMITATION OF LIABILITY: ExceptforAgents gross negligence or willful misconduct Agent's liabilityforany
breach or negTtgence in ite peribrmance ofttiisAgreement shaS be limited to the greater of $50,000 orttieamount
of compensation actuallyreceivedby Agent In any transaction hereunder.
25) SCOPE OF AGENTS AUTHORTTY AND RESPONSIBIUTY: Agent shall have no autiioritytobind etflier Biiyer or
Seller to any modification or amendment off this AgreemenL Agent ^alf nd be responsibleforperforming any due
diligence or ottier Investigation ofttieProperty on behalf of eittier Buyer or Setter, or for providing either party wfth
profssskwial advice witii respect to any legal, fax, engineering, constrodion or hazardous materi^ Issues. Except
for maintaining the oonfidenttality of any informalkm r^anQr^ Buyer or Seller's finandal condSlon and any futora
negotiationsregardingtfietennsof this FHirchase Agreement or as otiierwiss required by faw. Buyer and Seller
• agree that theirrelationshipwith Agent is atanrfs length and is neittiH- confidential nor fidudaiy in naturat
26) BROICER DISCLABWER: Buyer and Seller acknowledgettiat,except as ofhenwisa expressly stated here&i, Agent
has not made anyfovesttgatton,determination, wananty orrepresentationwith respecttoany ofttiefotlowing: (a)
the finandal condition or business j^ospscts of anytenant,or such tenants intentfocontinue orrenewite tenancy
in the Property, (b) the legality of the present or any possible future use ofttieProperty under any federal, stete or
local law; (c) pending or possIWa future action by any govemntenfal entity or agency whteh may QmUttiaProperty;
(d)ttiephysical condition ofttieProperty,faidudingbut not limitedto,soil conditions, the stmctural Integrity of the
improvemente, andttiepresence or absence offtingtmold or wood-destroying organisms; (e)tiieaccuracy or
cornpleteness of income and expense rnionnation and projections, of square footle figures, end oftiietsxte of
Teases, options, and ottier agreem^ affedlng tiie Property; (() the possibility that l e ^ , opti(His or ottier
documente e}dst whidi affed or encumberttieProperty and whteh have not been provided or cSsdosed Sailer; or
(S) the presence or location oi any hazardous materials on or aboutfoeProp^. fnduding, but not limited to
asbestos, RGB's, or toxic, hazardous or contaminated substances,fead-basedpaint and underground storage
tanks.
Buyer agrees that investigation and analysis of theforegoingmattere is Buyers ederesponsibilityandttiatBuyer
shaH not hold Agent respcHisibfetiieretbre. Buyerfortheragreestoreattfon its acknowledgment of this disclairnerf
dose of escrow and to confinnttratfthasreliedupon norepresentetionsof Agent in connection wltti its ac
of the Property.
Buyer's InSlate
Seller's Initials
27} LEAD-BASED PAINT HAZARDS: Not Appttcabte
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28) MOLD/ALLERGEN ADVISORY AND DISCLOSURE: Not Applicable
29) ARKTRAT10N OF DISPUTES: if a controversy arises with respect to the subject matter of this Purchase
Agreement or the transaction contemplated herein (Including but not limited to the sorties'righteto the
Deposit or the payment of commissions as prodded herein). Buyer, Selter and Agent agree ^ f such
controversy sfail be s^Ied byfinal,binding atiiitration fn accordance vmh the Qommerctel ArbKratfon
Rules of the Amalcan Arbitrafion Assoclatton, and judgment upon the awanl rendered the ari>ltrator(s)
may be entered In any court havfng jurfsdlcOon thereof.
Notice: By Inttialing in the space betow you are agreeing to have any dispute arising out of the matters
Induded fn the "Ailiftraflon of DtsiHrtes" fmn^lon decided by neutral arbitrafim as provldal by Cafrfiornja
faw and you are giving up any righte you might possesstohave the dispute litfgated In court or Jury trial.
By Initialing in the space iwlow you are giving up yourjudlcial rightetodiscovery and appoid, unless such
r^hts are specffteally Included in (he "Arbitration of^ Disputes" provisicm. If you ref^ to submit to
arbitrattm after agreeing to this pnnrtslon. you may be compeltea to arbitrate under the author^ of the
California Code of Civil Procedure. Your agreement to this artrftrallon provision Is voluntary.
We have nead and understend the foregoing and agree to submit disputes arising out of tha matters
Included in the "Arbitration of Disputes" provision to neutral arbitration.
Buyer's InHIals'^X^
Sellers Initfafs _
Buyer's Agent's Initials

Selier's Agent's Initials

30) SUCCESSORS & ASSIGNS: This Agreement and any addenda hereto shall be binding upon and Inuretottie
benefit of the heire, successors, agents, representatives and assigns of the parb'es hereto.
31) ATTORNEYS' FEES: In any litigation, arbitration or ottier legal proceeding whfch may arise between any of ttie
parties hereto, induding Agent the prevailing party shall te ^tfed fo recover fte costs, induding costs of
arbitration, and reasonable attorneys' fees In additiontoany otiier relieftowhich such party may be enfifled,
32) TIME: Timeteofflieessence ofttiisAgreement
33) NOTICES: All notices r^uired or permitted hereunder shall be givenfothe parties in writing (wftti a copytoAgent)
at theirrespecttveaddresses as setforthbelow. Should the date upon which any adrequiredfobe perfomied by
this Agreementtenon a Saforday. Sunday or holiday, thetimefo- perfomiance shell oe extendedtottienext
bushess day.
34) FOREIGN INVESTOR DISCLOSURE: Selter and Buyer agree to execute and deliver any insfrument afSdavfl or
statement andtoperform any act reasonably necessary to carry out the provisions ofttiisForeign Invesfoient In
Real Property Tax Ad and regulations promu^atedttwreunder.Seller representettiatSeller Is not afore^nperson
as defined fn Section 1445 of the Internal Revenue Code and witiiholding of any portion oftfiepurohase price Is not
required under Sections 18662 or 18^8 of the Califomia Revenue and Taxatfon Code.
35) AODBilDA: Ar^ addendum attached hereto and eittier signed or initialed byttieparties ^aU be deemed a part
hereof. Thfs Agreement Induding addenda, if any. expresses the entire agre^ent offoeparties end st4>efsedes
any and aO previous agrsemente between the parties w^ regardfottieProderty. There are no ottier
understandings, oral or written, whteh In ar^ way alter or erriarge Itetemis,and there are no wananties or
represaitations of any nature whateoever, ottier express or im^Ied, except as setforttiherein. Any foture
modification of this Agreement vM be effective only If it is In writing and signed byttiepartyfoba charged.
36) ACCEPTANCE AND B^FECTWE DATE: Buyer's signature hereon'constituAes an otterfofellerfopurchase ttie
Property onttieterms and conditions set fbrtti herdn. Unless acceptence hereof is made S d l ^ exroution of
this Agreement and delivery of a flilly executed oopyfoBuyer, dttier fn p^son or etttieaddress shown tietew, or by
'facsimiteor e-mall wltti a legitiniate conftnnation of receipt on or before August i?
20 05 »Uiis after
shall be null and void,ttieDeposit shall be rsbimedfoBuyer, and nelttier teller nor Buyar shall have any forther
righte or obtigattons hereunder. Delivefy shall be effoctiva upcm personal ddlverytoBuyer or Buyer's agent or, if by
mail, on the next business day fdtovringttiedate of postmartc The "Effedlve Date" of this Agreement shaH ba the
later of (a) the date on whteh Seller executesttilsAgraement or (b) tho date of or written acceptence (Iw eittier
Buyer or Selter) of the final counEer-ofter submitfed byttiaother party. Buyer and Seller botti acknowtedge and
agreettiata facslrnite oopy of this ^wsement witti a party's signature Is asfegattyva&d and bindteg as the original
Agreemsm witti an original signafffil. tf Buyer Is not an individual but a Is^f enttty, Buyer's repres^ltative
representettiathe/she Is authorized on behalf of the legal entityto^ ntillsAgreement
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37) OTHER BUYERS: Buyer understandsfliatAgent represente otiier buyers who may have an fnteresf In similar, or
the same property that Buyer Is conddering purchasing. Buyer understands, consaite and agrees ttiat fi^enl at
all times before, during and attar hisrepreeentetionof Buyer, tray also represent cfiisr proactive buyers in tits
pui^ase of kiy pro]?erty oftecad for sale. Buyer understends, consents, and ^rees thatregardlessof the
particular agency relationship between Buyer and ^ e n t Agent's representetton of ottier (niyers does not constitute
a breach of any dutytoBuyer.
38)

GOVERNING LAW: This Agreement shall be governed by and consbiied in accordance Wfith the laws ofttieState
of California.

3&)

OTHER TERMS AND CONDITIONS:
1) After One Hundred Twenty days 120 from ttie effecBve date, Buya- will Increase deposit by Twenty-Five
Thousand Dolters ($25,000)tobe passedttiroughtoSeller and made non-refundable.
2) Buyer wiH make every effort to obtein entitiemente and pennfts to develop site. If Buyer fails to dose escrow, all
site plans, reports, entntemants, ana any smoies conducted by Buyer pertainingtotfiasite will be delivered to
Seder vntttin 10 days of cancelingfillscentred and escrow.
3] If Buyerfoilstoobtefn building entfflemente and site plan approval wrtiifn ten (10) monttis firomttieefler^e
date, Buyer will cancelttiisconbacL All the above mentionedtermsIncluding paragraph 39.1 and 39.2 will sttll
rema^in etiect

THE PARTIES ARE ADVISED TO COrJSULT THEIR RESPECTIVE ATTORNEYS WITH REGARD TO THE LEGAL
EFFECT AND VALIDITY OF THIS PURCHASE AGREEMENT. THE PARTIES AGREE THAT THIS AGREEtWENT CAN
BE SIGNED IN COUPffERPART WITH THE SAME LEGAL FORCE AND EFFECT AS IF NOT SIGNED IN
COUNTERPART.
TfiB undersigned Buyer hereby offers and agrees to purdiase the above-described Property for (he price and upon the
temis and condtions herein stated.
This Qfferls made by BuyertoSeller on this 15^ day of August .20 05 . The undersigned Buyer herelw
acimowfedges receipt of an executed copy of this Agreement inctuding ttie/^ency Disclosure confined in Paragraph 22,
above.
All individuals signlr^\)elow on behalf of a legal entity herebyrepresentthattiieyare auttioiizied by, and on behatt ot sahl
entitytoenter Intottii.^Agreement
BUYER:

\Wr

, .

ADDRESS:

c/o V i n c e n t F . Schwab

C Asaociates LLC
or Assignee

DATE;

Vir/pJ'

TELEPHONE:

SELLER'S ACCEPTANCE AND AGREEMEIVT TO PAY COMMISSION
The undesigned Setter acceptettieforegoingoffer and agreestosell the PropertytoBuyer for the price and on the tenns
and cfflidifions stated fierein. Selter acknowlet^es receipt of an exeoAed co|^ of litis Agreement and auttiorizes Agent to
ddlver an executed copytoBuyer.
Where Seller has agreed to pay a commission, Selter acknowtedges and agrees that payment of said commission Is not
contingerrt upon the do^g of the transaction contemplated Eiy this greement andtiisit,tnttieevent completion of foe
sale is prevented by d^utt of SeHer, then Se&er shall immediacy be obl^ated to paytoAg«itttie entire commlsdon.
Seller agreesttiatIn tha event completion oftties^ is prevented by defoult of Buyer, Uien Seller shall be obligated fo
pay to Agent an amount equal to one half of any damages or ottier monelaiy compensation (Induifing liquidated
damages) cdiected from Buyer by suit or ottienvise as a consequence of Buyer's defeutt, if and when such damages or
ottier monstery compensation are cdteded; provided, however, thatttiefotelamount paid to Agent by Seller shall not In
any case exceed the bni^rage commission her^nabave s^ forth. Seller acknowledges end agreesttiatttiee}dstence of
any direct dalm wh^ Aasnt may have against Buyer inttieevent of Buyer's deteuft shall not alter or in any way limit the
obBgatione of Setter to ^ent as set form herein. The provisfons ofttitsparagraph may not be am^d^ or modified
without the written consent of A^nl
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SELLER:

ADDRESS;

DATE:

TELEPHONE:

c/o Vincent E". Schwab /
Kevin T. Chuck

Agait accepte and agrees to tiie foregoing. Agentrepresenteand warrante that ^ent is unaware of any fncorr^ or
incomptete infcsmatlon conteined in any Natural Hazanj Disclosures.
AGENT: MARCUS & MILLfCHAP REAL ESTATE INVESTIUIENT BROKERAGE COMPANY
BY:

DATE:

ADDRESS:

750 Batteary Street, 5 ^ f l o o r
San F r a n c i s c o , CA 94111

TELEPHOi^:

415-391-9220

Vincent F, Schwab /
Kevin T. CliTicX

NO REPfteSENfAtlOH IS MAOE BY AGENT As TO THE LEGAL OR TAX EPFfecY Oft VALtblTV OP ANY
PROVISION OF THIS PURCHASE AGREEMENT. A REAL ESTATE BROKER IS QUALIFIED TO GIVE ADVICE ON
REAL ESTATE MATTERS. IF YOU DESIRE LEGAL. FINANCIAL OR TAX ADVICE, CONSULT YOUR ATTORNEY.
ACCOUNTANT OR TAX ADVISOR.
_ _ _ _
_
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Marcus ^Millichap
COUNTER OFFER (Seller)
THIS IS INTENDED TO BE A LEGALLY BINDING AGREEMENT. READ IT CAREFULLY.
The undersigned Seller, Hahn pev LLC / Hahn s Kang Equity 1
makes the following Counter Offer to the
offer contained in the Purchase Agreement executed by AMG & Associates
as buyer on J u l y 11 , 20 05 ,
relating to that certain real property (Uie "Pnaperty") located at 4311 & 4317 MacArthur street, Oalcland, OA
94619.
TERIUIS AND CONDITtONS
Seller agrees to sell the Property to Buyer on the terms and conditions set forth in the aforementioned Purchase
Agreement (including addenda, if any) with the following exceptions, additions and modifications:
1) Price -to be $3,500,000
2) Due Diligence Period to be 60 Days
3) Close of Escrow to be 6 months a f t e r Due Diligence Period
The foregoing terms and conditions supersede and replace any inconsistent provisions in the referenced Purchase
AgreemenL M other terms and o^nditions of said Purchase Agreement (including all temns and conditions related to
Agenfs commission) shall remain in full force and effect The Purchase Agreement (including any previous Counter
Offers or Amendmente) and this Counter Offer, taken together, shall constitute-the entire agreement of the parties.
If this Counter OiTer is not accepted in writing by 3uyer and an executed copy personally delh/ered to Seller, or
Vincent Schwab . Seller's authorized agent, on or before J u l y 16 , 20 05 . this Counter Offer shall be null and
void, t^uyer^s entire deposit shall tie returned, and neither Seller nor Buyer shall have any further rights or obligations
hereunder. Seder reserves the right to accept any other offer prior to the actual receipt of Buyer's written acceptance of
this Counter Offer, which shall void this Counter Offer. The date on which Buyer accepts this Counter Offer in writing shall
be the "effedive date" of the Purchase Agreement between Setter and Buyer. Seller hereby acknowledges receipt of an
executed copy of this Counter Offer.
SELLER:

ADDRESS:

c / o Agent V i n c e n t

Schwab

Alex Hahn
Hahn Dev LLC /
Hahn & Kang Equity 1
DATE:
Buyer accepts and agrees to the temis and conditions set forth In this (Counter Offer and agrees to purchase the Property
on the tenns and conditions in the aforementioned Purchase Agreement as modified by the provisions of this Counler
Offer. Buyer hereby acknowledges receipt of an executed copy of this Counter Offer.
BUYER:

ADDRESS:
c / o Agent V i n c e n t

AMG & A s s o c i a t e s

Schwab

DATE:
AGENT: IWARCUS & IWILLICHAP REAL ESTATE INVESTMENT BROKERAGE COMPANY
BY:

ADDRESS:
Vincent F.

750 Battery street, 5"* Floor
San F r a n c i s c o ,

Schwab

CA, 94111

DATE:
NO REPRESENTATION IS MADE BY AGENT AS TO THE LEGAL EFFECT OR VALIDITY OF A N Y f>ROViSION OF
THIS COUNTER OFFER A REAL ESTATE BROKER IS QUALIFIED TO GIVE ADV?CE ON REAL ESTATE
MATTERS. IF YOU DESIRE LEGAL, FINANCIAL OR TAX ADViCE, CONSULT YOUR ATTORNEY, ACCOUNTANT
OR TAX ADVISOR.

, AMG Counter
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APDENDTJMNO.l
This is Addendum No. 1 to the Purchase Agreement, dated August 17, 2005, on property Imown as
assessor parcel numbers 030-1982-121, 030-1982-122, 030-1982-123 in the Ciounty of Alameda,
State of California (the "Propert/') between AMG & Associates LLC or assignee (the "Buyer") and
Hahn Development LLC/ Hahn & Kang Equity I, L.P., a CaHfomia limited partnership (the
"Seller*').
The Purchase Agreement is amended as follows:
Add Paragraph 40: "The parties acknowledge that Buyer disapproves of the physical condition of
the Property. Buyer and Seller agree fo proceed with the purchase and sale of Property under the
following terms, irrespective of any provision to the contrary in paragraph 8.2 and elsewhere in the
Purchase Agreement:
40.1 The close of escrow is contingent upon Selier delivering environmental clearances to
Buyer, to Buyer's sole satisfaction, f-om all agencies with applicable jurisdiction,
indicating that there is no environmental contamination on the or about lie Property,
Environmental clearances shall be sufficient to allow Buyer to use and develop the
Property for Buyer's intended use. Environmental Contamination is defined as any
use, storage, existence, release, migration, generation, treatment, removal, or
transportation of any hazardous materials substances or wastes (including without
limitation petroleum products, herbicides and insecticides) from, under, into or on
the Property. Hazardous materials is defined as any hazardous or toxic material or
waste which is or becomes regulated by any local governmental authority, the State
of Califomia, the United States government under any euvuronmental requirements
or any other governing body with jurisdiction.
. 40.2

If required by any applicable jurisdiction, prior to close of escrow. Seller agrees to
remediate cure and correct all ISnvironmental Contamination on the Property, at
• Seller's expense, except that Buyer shall contribute up to 10% of the coste with a
maximum contribution not to exceed $50,000."

40.3

Seller agrees to remove the billboard from the Property and terminate any billboard
lease prior to the close of escrow.

Add as last sentence of Paragraph 14: "Notwithstanding the foregoing. Buyer and Seller agree that
the property is NOT being sold "as is" with respect to its environmental condition and this
paragraph shall not apply to any environmental condition or contamination on the Property. Seller
warrants and represents that it will deliverftieProperty, at close of escrow, free and clean of any
Environmental Contamination."
Seller shall cooperate with Buyer for the appHcation to the City of Oakland for an apartment project
application.
Any contribution made by Buyer relating to Paragraph 40.2 shall be credited to the purchase price at
the close of esocow.
Buyer shall instruct escrow to release $50,000 to Seller on or before October 24, 05 as per the
agreem^t.
Buyer's Initials: ^ v f r ^

Seller's Initials:

y^^^^^
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A d i ns Jast senicncs of ?arampii 9: "NotwEthscancing the foregoing. Buyer instructs EECJOW to
release S50.000 to SeTier xjpon the parriasroucuslcxfccMtioiL of iiiis addsndmii and acy escrow
Instructions necfissery to evidence this addendum. The 550,000 shall be r.on-rcfund«b[e to Buyfir.
however credited vo Use purchase price at (he clc^c of escrow,"
Executed on lids

-al day of October, 2005. in L i s Angsles, Califomia,
eveiopn-fsnt L L C Hsbi &. Kar.g

a n a i -ar-n-r^ i

APDENPI3MN0.2

This is Addendum No. 2 to the PurtAase Agreement; dated August 17, 2005, on property
kaovm as assessocr parcel numbers 030-1982-121, 030-1982-122, 030-1982-123 in the
Couiily of Alameda, State of Califomia (tha "Property") between AMG & Associates
LLC or assigoee (the "Buyer^ and Hahn Development LLC/ Hahn & Kang Equity I,
LJ?., a Califomia limited partnership (the "Seller^
Paragraph 39, Item #3 of tte Purcihase Agreement is amended as follows:
"If Buyer fails to obtain building entiflemeiits and site plan approval wititiin thirteen (13)
monthsfiromthe effective date. Buyer may elect (but is under no obligation to do so), to
cancelfiiiscontract AU the above mentioned terms including paragraph 39.1 and 39.2
•win still renma in effect.*'

^^Jh
Exeoitedonfliis
AMG & Associates, LLC

MAY
dayofAptilr2006.
Hahn Development LLC/ Hahn & Kang
Equity!, LJ»

By: Alexis Gevorgian

0
S'd
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APDENPTJMN0.3
This is Addendiim No. 3 to the Purchase Agreement, dated August 17,2005, and Addendum No.
1, dated, October 21, 2005 and Addendum No 2, dated May 26, 2006, on property known as
assessor parcel numbers 030-1982-121, 030-1982-122, 030-1982-123 m the County of Alameda,
State of Califomia (the "Property'*) between AMG & Associates LLC or assignee (the "Buyer")
and Hahn Development LLC/ Halm & Kang Equity I, L.P., a Calafomia limited partnership (the
"SeUer").
The Purchase Agreement and Addendums are hereby amended as follows:
Paragraph 40.1 of Addendum No. 1 is hereby deleted and restated as follows:
Buyer's obligation to close of escrow is contingent upon Seller delivering to Buyer,
environmental clearances or closure letters ("Clearances")fromall regulatory agencies
with applicable jurisdiction indicating that the Property is free of all Environmental
Contamination and is suitable for Buyer's intended use and development purposes.
Environmental Contamination is defined as any use, storage, existence, release,
migration, generation, treatment, removal, or transportation of any hazardous materials
substances or wastes (induding without limitation petroleum products, herbicides and
insecticides)from,over, under, into or on the Property. Hazardous materials is defined
as any hazardous or toxic material or waste which is or becomes regulated by any local
governmental authority, the State of California, the United States government under any
environmental requirements or any other governing body with jurisdiction.

Prior to close of escrow, Seller shall deliver all Clearances from all regulatory agencies
to Buyer and obtain Buyer's written satisfaction and approval of said Clearances
fBuyer's Approval of Clearances"), which approval shall be in Buyer's sole discretion.
In the event that Buyer does not provide Buyer's Approval of Clearances by July 1,
2007, th^puyer shaH have theright,but not the obligation, to authorize and enter into
any agreements and contracts necessary to remediate, cure and correct Environmental
Contamination from, over, under, into or on the Property, to Buyer's satisfaction. Seller
hereby ^onff^nt^^gd_fllll»^^
Riiyt^rtn perform any npnessary remediatiornftmrfe^
the Propedy-QOJSelleE^ behalf. If Buyer exerdses itsrightto remediate, cure and
con-ect Environmental Contamination, then Buyer shall obtain and approve reasonable
proposals and pay costs as necessary in its sole discretion. If Buyer pays for
remediation costs for the Property, the parties agree to reduce the Purchase Price by
the actual remediation costs ptusi^pai'cant^^fe). / f f f T ^
Paragraph 40.2 of Addendum No 1 is herby deleted and restated as follows:
Prior to close of escrow and at Seller's expense, Seller agrees to remediate, cure and
correct all Environmental (kintamination on the Property and obtain closure or
clearance letter(s)fromapplicable agency in fonn and content satisfactory to Buyer, in
Its sole discretion.
Paragraph 3 of the Purchase Agreement is amended as follows:
ClosiS of escrow shall occur on or before nin^ (9) month?fromthe date of Buyer's
Approval of Environmental Clearances.
.

The temns contained in this /Vddendum No. 3 are contingent on: (a) execution of the
Note and Deed of Trust attached hereto as Exhibit 1 and made a part hereof and (b)
AMG & Associates LLC funding $50,000, which represents full considerationforthe
Note with a face value of $60,500. The parties acknowledge that the $60,500 Note fece
value consists of $50,000 consideratton paid by AMG & Associates LLC plus two years
of interest only payments calculated at 10 percent (10%) per annum. The parties ftirther
agree that the Deed of Trust, which secures the Note, shall be recorded against the
Property in the County of Alameda, State of Califomia. First American Trtle and Escrow
(Los Angetes office) shall provide title and escrow services for the aforementioned Note
and Deed of Trust and the parties shall evenly split the escrow charges. AMG &
Associates shall obtain lender's title insurance, if it so elects, at ite expense.
Executed on this / V

ih day of June, 2006, in Los Angeles, California.

AMG & Associates, LLC

By: Alexis Gevorgian

Hahn Development LLC/ Hahn & Kang
Equity I, L.P

Date

l^y:

Date

ADDENDUM NO. 4
This is Addendum No. 4 to the Purchase Agreement, dated October 11, 2009, on property known
as assessor parcel numbers 030--1982-i21, 030-1982-122, 030-1982-123 in the County of
Alameda, State of CaUfomia (the "Property") between AMG & Associates LLC or assignee (the
"Buyer") and Hahn & Kang Equity I, L.P., a California limited partnership (the "Seller").
The Purchase Agreement is amended as foUows:
L Purchase Price shall be $2,537,500, which shall be paid or satisfied in the manner •
provided in Paragraph 3 hereof •
2. Buyer and Seller shall cooperate with each other to obtain all regulatory and
governmental permits and approvals in regard to any contamination at the subject site
provided that such permits and approvals are necessary for Buyer*s intended use. Seller
shaU remain and is responsible for the all enYironmental cleanup as required by the City
of Oakland and all environmental regulatory agencies. Buyer shall have no obligation to
clean site and shall have the r i ^ t to clean site in its sole discretion.
3. Seller shaU have thefirstright to clean the site. If SeUer has not commenced and
contracted for the clean up within two (2) months after aU discretionary approvals have
been obtained by Buyer for its intended use, Buyer has the right to clean the site per the
terms herein. Buyer shall have the right but not the obligation to clean the site pursuant
to the requirements as set forth by the City of Oakland and all applicable environmental
regulatory agencies.
4. If Buyer elects to clean up site, after-first having offered Seller the opportunity to clean
the property and Seller has refused, the cost of cleanup shall be paid through a third loan
(third to the current first deed of trust for $60,500 and the second deed of trust mentioned
in Paragraph 8 of this agreement) secured by the property at a rate of 12% per annum If
Buyer commences cleaning up of the site. Buyer shallfirstprovide a tentative budget or
prognostics of the planned cleanrqs activities to Seller before engaging in such activities,
hiring any third party contractors, or otherwise commence such activities and shall not
commence until it secures Seller's approval, which shaU not be unreasonably withheld.
5. The cost of cleanup, if incurred by Buyer, shall be repaid in cash at the close of escrow
provided that Seller pre-approved such cost prior it being mcurred. Notwithstanding the
foregoing, Buyer or its affiliates shall not be compensated for any works they perform in
relation to the cleanup works. Upon commencing the cleanup activities. Buyer shall
exercise reasonable diligence to minimize and control the cost and to expedite the process
and shall report to and consult with Sellerfixtmtune to time or upon Seller*s request and
shall be subject to Seller's right, which is created hereby, to take over the cleaning up
process at anytimeupon its written notice to Buyer at its own expenses, provided that
Seller may take over the clean up process only upon Buyer's breach of its duties to
exercise reasonable diligence and competency, which are created and imposed on Buyer

hereby. Seller shall also be responsible for its own review of the clean up progress every
2 weeks and shall inform Buyer of any grievances and concerns it discovers m
connection with the process immediately. For the purpose of Seller's responsibility of
reviewing the progress. Buyer shall make available for review all related information,
including bills and contracts with all contractors and consultants engaged to work on the
process.
6. Of the Purchase Price, Seller shall be paid $1,175,000 m cash at the Close of Escrow.
The cash payment shall be subject to offset for any loans to be repaid by Seller to Buyer
and due on or before the closing and any other charges and expenses that Seller is
obligated to pay Buyer in connection herewith. The balance of the Purchase Price shall
be satisfied by Buyer's delivery and grant of deed to a retail space of 2,969 sq. f t to
Seller upon the receipt of the certificate of occupancy and the recordation of the
subdivision map per the City of Oakland. Buyer shall use all due and reasonable
diligence and shall spend reasonable efforts in constructing the said retail space.
Furtbermore, Buyer shall build the said retail space m the mdustry standard workmanship
manner and use materials, labors, and construction expertise that are up to the industry
standard. Buyer's grant of deed to the said retail space shall befi-eeof all restrictions,
liens, or other encumbrances except those that are customary and necessary to the
enjoyment and employment of the said retail space in the ordinary course of business.
The said retail space shall be of commercially acceptable quality and grade for the
purpose of immediately commenchag and continmng with retail businesses on the
premises by a third party or Sellers.
7. The existing loan m the amount of $60,500 plus accrued interest owed by Buyer to Seller
shall be refinanced (or extended) by Buyer at the same rate for a period of 24 months
with 2 points provided that Buyer may elect to repay the said loan by repaying out of the
cash payment due to it upon the close of escrow. If Buyer chooses to refinance the said
loan. Seller shall not be reqmred to pay out of pocket for points and fees.
8. This amendment shall not become effective until and imless the Pacific Companies, an
Idaho Corporation agrees to make available to Seller a credit line of up to $100,000
which shall be used for the sole purpose of completing any environmental documents and
related legal fees that are requhed in order to meet the environmental approvals set forth
by the City of Oakland and all other applicable public agencies. The credit rate and fees
- shall be the same as the aforementioned existing loan due to Buyer.
9. Upon obtaining the said credit approval fiom the Pacific Companies, Buyer shall select
City approved and required land use envkonmental consultant and project processor,
contract, retain, supervise, and control project consultants to diligentiy pursue receiving
the environmental approvalsfi-omall relevant agencies for the Buyer's intended use for
the subject property and shall authorize the Pacific Companies to pay, as such payments
are directly drawnfi-omthe said credit line, such consultants after Seller approves the
bills and invoices from such consultants. The said credit line shaU be secured by the

second deed of trust, under the terms of which Seller shall pay all property taxes as they
become due. Seller shall approve envnonmental reports within 2 weeks of presentation,
which shall not be unreasonably withheld,
10. Except as otherwise amended in this agreement, all other terms and conditiotis in the
origmal agreement, 1'^, 2"^*, and 3''' amendment shall remain ki full force and effect.
Executed on this

day of December, 2009, m Santa Clara, California.

AMG & Associates, LLC

Hahn & Kang Equity I, L.P

By: Alexis Gevorgian

ayt^ex H^hn, IN^anaging Member of
Hahn Development LLC
Its General Partner
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Julie A. Herzog SBN I] 7102
Law Office of Julie A. Herzog
18980 Ventura Boulevard, #230
Tarzana. Califomia 91356
(818) 888-6659 Fax (818) 888-9140
lawwinesrSiearthlink.net

March 28, 2013
CLERK OF
THE SUPERIOR COURT
By Judith SaDee, Deputy
CASE NUMBER:

RG13673502

Attorney for Plaintilf A M G
Invcslraent & Development Services, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
9

FOR THE COUNTY OF A L A M E D A

10
11
12

A M G IN\^ESTMENT & DEVELOPMENT
SERVICES, INC., a Califomia corporation.

13
14
15
16
17
18
19
20
21

Plaintiff,
v.

Case No.
VERIFIED COMPLAINT:
1. TO QUIET TITLE
2. FOR DECLARATORY RELIEF

GRUBB & ELLIS COMPANY, a Delaware
corporation; CITY OF OAKLAND, a chartered
LINLIMITED JURISDICTION - CIVIL
city; WAim & K A N G EQUITY I, L.P., a
Califomia limited partnership; HAHN
DEVELOPMENT, L L C , a Califomia limited
liability company; DOBS 1 through 25, inclusive,
and All Persons Claiming Any Riglit, Title,
Estate, Lien or Interest in the Real Property
Described Herein or Any Part Thereof,
Defendants-

22
23
24
25
•26
27
28
VERIFIED COMPLAINT
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Plaintiff alleges as follows:

2

FACTS COMMON TO .ALL CAUSES OF ACTION

3

1. AT all times relevant hereto, plaintiff A M G Investment & Development Services, Inc. was

4

and is a Califomia corporation duly organized under the law of the State of California and doing

5

business in Alameda County, Califomia.

6

2. Plaintiff is informed and believes and based thereon alleges (hat at all times relevant

7 hereto, defendant Grubb & Ellis Compfmy is a Delaware corporation doing business in Alameda
8 County, Califomia and the successor in interest to Grubb & Ellis Cormnercial.
9
10

3. Plaintiff i:^ informed and believes and based thereon alleges that defendant the Cit>' of
Oakland is a chartered city located in Alameda County, California.

11

4. Plaintiff is informed and believes and based thereon alleges that at all times relevant

12

hereto defendant Hahn & Kang Equity t, L.P. was a Califomia limited partnership doing business in

13

Alameda Count>', California and is the former owner of the real property that is the subject of this

14

action.

15

5. Plaintiff is informed and believes and based thereon alleges that at all times relevant

16

hereto defendant Hahn Development, LLC was and is a Califomia limited liability company doing

17

business in Alameda County, California.

18

. 6. The true names and capacities of the defendants named herein as Does J through 25,

19 inclusive, are unknown to plaintiff, who therefore sues said defendants by suchfictitiousnames.
20

Plaintiff will amend this complaint to state the true names and capacities of these unknown

21

defendants when the same has been ascertained. Plaintiff is informed and believes and based

22 thereon alleges that Does 1 through 25, i nclusive, claim a right, title or interest in Uie real property
23
24

tJiat is the subject of this action.
7. Plaintiff is the assignee of that certain Straight Note dated June 2, 2006 in the principal

25

amount of $60,500.00 and deed of trust of even date therewith executed by defendant Hahn & Kang

26

Equit>' I, L.P. in favor of A M G & Associates, LLC and recorded on June 28. 2006 in the Official

27

Records of Alameda County as Instmnrienl No. 2006247707 (the "AJvIG Deed of Trust") which is

28

secured by the real jproperty situated in the County of Alameda, City of Oakland, COHimonly JCDOWn
VERIFIED COMPLAINT
1

Feb 18 13 05:25p

J Herzog

8188889140

p.6

1

as 4311 MacArthur Blvd., Oakland, CalLfomia 94619 as to Parcel 1 and DO street address for Parcel

2

2, a vacant property at the comer of High and MacArthur Blvds., Alameda County Assessor's Map

3

Kos. 030-1982-121, 122 and 123 which is legally described on Exhibit A hereto {the "Property").

4

8. Plaintiff is informed and believes and based thereon alleges that on or about August 21,

5

2009, the County of Alameda recorded a Notice of Power to Sell Tax Defauhed Property for Non-

6

Payment of Delinquent Taxes for the 2003-2004 fiscal year against the Property as Instrument Nos.

7

2009276545 and 2009276546; that on or about September 14, 20 U , the County of Alameda

8

recorded a Notice of Power to Sell Tax Defaulted Property for Non-Payment of Delinquent Taxes

9

for the 2005-2006 fiscal year against the Property as Instmnient No. 2011260873: and, that at all

10

times relevant hereto up to tlie time of Plaintiff s payments to the County of Alameda alleged herein,

11

the County of Alameda held a valid first priority lien on the Property for delinquent property taxes

12

that was superior to any claim, right, esiate, interest or lien of defendants.

13

9. On or about March 9, 2012, Plaintiff paid the County of Alameda $203, 296.12 in

14

payment for the delinquent property taxes on the Property. In November 2012, Plaintiff paid the

15

County of Alameda an additional $26,201.43 in -further payment for the delinquent property taxes on

16

the Property. The A M G Deed of Trust specifically provided for the payment of said taxes if the

17

Tmstor, defendant Halm & Kang Equity' I, L.P. failed to make said payments at least 10 days before

18

delinquency. As a result of Plaintiff s payments to the County of Alameda, Plaintiff was subrogated

19

to the first priority lien position of the County of Alameda in the amount of its payments.

20
21
22
23
24
25
26
27
28

10. On April 2,2022, Plaintiff duly noticed and caused to be recorded with the County of
Alameda as Instmment No. 2012-109833. a Notice of Default and Election to Sell Under Deed of
Trust as a result of Hahn & Kang Equity I, L.P. failure to pay any of the principal or tax advances
due under the A M G Note. On July 10,2012, the Trustee of the A M G Deed of Trust caused to be
served and recorded a duly noticed Notice of Sale of the Property pursuant to the A M G Deed of
Trust recorded as Instrument No. 2012-219334. The delinquency in said Notice mcluded the back
property taxes paid by Plaintiff.
11. On or about August 27, 2012, Plaintiff became the owner in fee simple of the Property
pursuant to a Trustee's Deed Upon Sale recorded in the official records of Alameda County as
VERIFIED COMPLAINT
9
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1

Instrument No. 2012-2S0253 ("Tmstee's Deed'*) following the duly noticed Tmstee's sale pursuant

2

to the power of sale in the A M G Deed of Trust.

->

4
5
6
7

FIRST CAUSE OF ACTION
(To Quiet Titie Against All Defendants)
12. Plaintiff realleges and incorporates herein by tliis reference paragraphs 1 through 11,
inclusive of this complaint as though set forth in full.
13. The real property that is the subject of this Action is the real property situated in the

8

County of Alameda, City of Oakland, commonly known as 4311 MacArthur Blvd., Oakland,

9

Califomia 94619 as to Parcel I and no street address for Parcel 2, a vacant property at the comer of

10

High and MacArthur Blvds., Alameda County Assessor's Map Nos. 030-1982-121, 122 and 123

11

which is legally described on Exhibit A hereto (the 'Troperty").

12

14. Plaintiff is informed and believes and based upon such information and belief alleges

13

that defendants claim a right, title, estate or interest in or claim or cloud on the land superior to

14

Plaintiffs fee titie ownership interest.

35

15. The title of the Plaintiff to which a determination is sought is owner in fee of the

16

Property free of any right, title, lien, estate, claim, or interest of defendants. The basis of Plaintiffs

17

title is based upon the Trustee's Deed. Further. Plaintiffs claims of superiorit>' of title vis-^-vis

18

defendants' claims or interests is based on Plaintiffs payment of the sum of5229,427,55 to redeem

19

the Property from the Coimty of Alameda's prioritj' lien of defaulted taxes for.the 2003-2004,2005-

20

2006 fiscal years and subsequent delinquencies.

21
22
23

16. Plaintiff is informed and believe and based thereon alleges that the adverse claim of
defendants to the title of the Plaintiffs agamst which a detemiination is sought are as lien holders.
17. TTie determination is sought as of March 28, 2013.

24

SECOND CAUSE OF ACTION

25

(For Declaratory ReUef Against All Defendants)

26
27

18. Plaintiff realleges and incorporates herein by this reference paragraphs 1 through 17,
inclusive of this complaint as though set forth in full.

28
VERIFIED COMPLAINT
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19. .AJI actual controversy has aiisen and now exists between Plaintiff and defendants
concerning their respective rights and interests in the Property. Plaintiff contends, and is mformed

3
and believes and based thereon alleges that defendants deny, that Plaintiff is owner in fee of the
4
5

Property free and clear of any right, claim, estate, interest or hen of defendants; that by virtue of

6

Plaintiffs payment of the County of Alameda first priority tax liens, under Civil Code Section 2904,

7

as well as the doctrine of equitable submgation, Plaintiff was subrogated to the rights and priorities

8

of die Count>^ of Alameda property tax liens, and that by virtue of that priority, defendants' liens, if

9

any, were extinguished by the August 27, 2012 foreclosure sale at which Plaintiff was the successful

10

bidder.

11
20. Plaintiff desires a judicial d*;termination of its rights and interests in the Propertj' and a

12
13

judicial declaration that Plaintiff is the owner in fee of the Property free and clear of any right, claim,

14

estate, interest or lien of defendants.

15
16
17

21. A judicial declaration is necessary and appropriate at this time under the circumstances
in order that Plaintiffs may ascertain its rights and interests in the Property, and to avoid a
multiplicity of actions.

IS
WHEREFORE, Plaintiff prays for judgment as follows:

19

1.

20
21

is the owner in fee of the Property free and clear of the adverse claims alleged herein.

22
23
24

On the First Cause of Action to Quiet Title, for a judicial determination tiiat Plaintiff

2.

On the Second Cause of Action for Declaratory Relief, for a judicial determination

that Plaintiff has been subrogated to the rights and priority of the first priority tax liens of the County
of Alameda that were paid by Plaintiff, and tiiat Plaintiff is tiie owner in fee of the Property free and

25
26
27

28

//

"

//
//
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clear of the adverse claims alleged herem
3.

For such other and further relief as the Court deems just and proper.

3
4
5
6

Dated: March 27, 2013

By: ^ u U o g- iW>yV
ilie A, Herzog
Att«5rn^y for Plaintiff A M G Investment &
Development Services, Inc.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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plO

VERIFICATION

2

STATE OF CALIFORNIA

3

COUNTY OF LOS ANGELES

4
5
6
7

I have read the foregoing document entitled Verified Complaint and know its contents. I am
i

the President of the Plaintiff in this action, and am duly authorized to make this verification on its
behalf. The niatters stated in the fonigoing document are true and correct of my own personal

8
9
10
U
12

knowledge except those matters which are alleged on information and belief which I am informed
and beheve and based thereon stale are tme and correct.
Executed on this 27th day of March 2013, at Encino, Califomia. 1 declare under penalty of
perjury that the foregoing is tme and coirect.

13
Alexis M . Gevorgian

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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EXHTBIT "A"
T H E L A N D R E F E R R E D T O I N TI-HS G U A P u i ; i i m i & IS S I T U A T E D TN T H E S T A T E O F
C A L I F O R N I A . C I T Y O F O.AKLAND» C O U N T Y O F A L A M E D A A N D IS D E S C R I B E D A S
FOLLOWS:
PARCEL!:
LOT 5 A N D A PORTION OF T-OTS 6, 7. 8. 9 A N D 10, BLOCK "B ", M A P OF MELROSE ACRES, FILED NOVRvlBER 4, 1920,
IN M A P BOOK 6. PAGE 46, A L A M E D A COUNTY RECORDS. DESCRIBED AS FOLLOWS:
BEC3NNING A T THE POINT OF INFERSECTIOSI OF TT^E SOUTHWESTERN LINE OF M A C ARTIHUR BOULEVARD,
FORMERLY HOPKINS STREET, WITH THE SOUTHEASTERN LIKE OF IUCH STREET, A S SAID STREETS A R E SHOWN
ON SAID M A P : RUNNING T>IENCE A LONG SAID LfNE OF inOT STREET, SOUTH 58° 04'37" WEST, 86.63 FEET TO THE
SOLrrmVESTERN LiN-E- OF SAID LOT 5; THENtZE ALONG TIIE LAST N A M E D LINE, SOUTH 36"' 13' 53" EAST. 199.95
FEET TO THE SOUTHR\ STERN LINE OF LOT 4; THENCE ALONG THE SOUTHE.\ STERN LINE OF LOT 4. SOITTH 58° 04'
37' WEST 23.76 FEET TO A POINT ON THE EXTERIOR BOUNDARY LINE OF PARCEL 1 A S DESCRIOED FN DEED TO
THESTATEOF CAUFORNIA, DATED JULY 15, 1%1 AND RECORDED SEPTEMBER 19, 196L, ON REEL411 OF OFFICIAL
RECORDS OF A L A M E D A COUNT\', i M A G E 925 (SERIES AS/115253); THENCE ALONG TI-IE EXTERIOR BOUNDARY OF
SAID STATE OF CALIFORNIA PARCEL OF lA'NfD (AS/] 15253V TITE FOUR FOLLOWING COURSES A N D DISTANCES:
SOUTH 58" 29' 50" E \ S T . 204.81 FEET; NOR'H I IS" 13' 00" W ^ T , 175.21 FEETT, ON THE ARC OF A TANGENT CURVE TO
THE L H ^ ' WITH A RADIUS OF 364.C0 FEET, A
DISTANCE OF 30.00 FEET; AND NORTH 49" 14' 07" EAST. 270 FEET TO SAID LTME OF M A C AltTFIUR BOULEVARD;
THENCE ALONG THE LAST VIEKHONED LINE. NORTH 40" 45' 53" WEST,
129.84 FEET TO THE POINT OF BEGfNNlNG
PARCEL 2:
A PORTION OF LOTS 3 A N D 4 IN BLOCK. B, A S SHOWN ON THAT M A P ENTTTLED, "MQJ^OSE ACRES O A K L \ N D .
A L A M EDA COtJNTY.
C^UFORNIA^TILH:) NOVEMBER 4. 1920, IN LiBER 6 OF MAPS, PAGE 46. IN THE OFFICEOF THE COUNTY RECORDER
OF AL.AMED.'S." CObTTTY.
COMMENCrMGAT A POINT ON THE SOUTHEASTERLY LINE OF SAID LOT 4, DISTANT THEREON NORTH 57' 02' 22 "
EAST (SAID BEARING BEING NORTH 58' 04" 37" FAST ACCORDING TO THE CALIFORNIA COORDINATE SYSTEM,
ZONE III), 18.88 FECT FROM TMEMOST SOUTHERLY CORNER OF SAID LOT 4; TT-IENCE NORTH 59° 3205" WEST (SAID
BEA RING BEINGNORTH 58" 29" 50" WEST ACCORDINGTOTHE CALIFORNIA COORDINATE SYSTEM. ZONE UIl, 100.72
FEET; THENCE NORTH S i " 27 39" WEST (SAID BEARING BEING NORTH 50" 25" 24" WEST ACCORDING TO THE
CAUFORNIA COORDINATE SYSTENt, ZONE HI). 104.13 FEEl' T O THE SOLTHWESTERLY LINE OF SAID LOT 3;
THFNCE ALONG LAST SAID LINE NORTH 37° 16' 08" WEST (SAID BEARING BEING NORTH 36° 13' S3" WEST
ACCORDING TO THE CALIFORMA COORDINATES'^'STHVI. ZONE III). 10.59 FEET TO THE SOUTHEASTERLY U N E OF
H i a t STREET (90.00 FEET VHDE): THEKCE ALONG LA ST SAID LINE, NORTH 57° 02' 22" EA ST (SAID BEA R N G BEING
"NORTH 53^ 04' 37" EAST ACCORDING TO THE CALIFORNIA COORDINATE SYSTEM, ZONE HI), 87.63 FEET TO THE
NORTHEASTERLY LINE OF SAID LOT 4; THENCE ALONG LAST SAID LINE, SOUTH 37° 16' 08" EAST (SAID BEARING
BEING SOUTH 36° ]3' 53'" EAST ACCORDING TO THE CAUFORNIA COORDINATE SYSTEM, ZONEIII):, 199.95 FEET TO
THEMOST EASTERLY CORNER OF SAIDLOT 4: THENCE ALONG THE SOUTHEASTERLYUNEOF SAID LOT 4, SOUTH
ST> 02' 22- WEST (SAID BEARING BEING SOtJTH 58= 04' 37" WESP AOCORDrNG TO CALIFORNIA COOROrNATE
SYSTEM, ZONE in). 23.76 FEHT TO THE POINT OF COMMENCEMENT.
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Julie A . Herzog, S B N 117102
— 18980 Ventura Blvd. #230
Tarzana, C A 91356

FILED BY F A X - •
ALAMEDA COUNTY
May 29. 2013

TELEPHDNEMO' (818) 888-6659
Fwt^tcpvo^. (818) 888-9140
^uAiLAODREss icpiiane/r lawwiiigst^caithHnk.net
ATTORNEVFORfA'afni.j- Plaintiff A M G lovestment & Development Sen'ices, Inc.
SUPERIOR COURT OF CALIFORNIA, COUNTY OF A L A M E D A
sraEBTADmBss:
]225 F a U o n Street

CLERK OF
THE SUPERIOR COURT
By Alicia Espinoza, Deputy
C A S E NUMBER.

RG 13673502

IvW UNO ADDRESS:

ciTVANDziPcoDE:
^RAwcHNAME.

O a k l a n d , C A 94612
R e n e C . D a v i d s o n Courthouse

PLAINTIFF/PETITIONER; A M G Investment & Development Sen-ices, Inc.

CASE NUMBER;

RG 13673502

DEFENDANT/RESPONDENT: G r u b b & E l l i s C o m p a n v , ctc. et. a l .

Ret. ho « Fil8 NO.:

PROOF OF SERVICE OF SUMMONS
(Separate proof of service is required for eacfi party se/ved.j
At the time of service I was at least 18 years of age and not a party to this action.
I served copies of:
3

I / J summons

b

I / I complaini

c.

[ / I Alternative Dispute Resolutian <ADR) package

d. F~/ I Civil Case Cover Sheet (served in complex cases only}
e. I
I cross-complaint

^
3.

i

I other (specify documents): Notice of Assignment of Judge; Notice of Case Management Conference

a. Party served (specify name of party as shown on docurrents served):

City of Oakland
b. C / 1 Person (other than the party in item 3a) served on behalf of an enlily or as an aLithorized agent (and not a person
under item 5b on whom substituted service wa:i made) (specify name and relatK>nship to the party named in Hem 3a}:
4.
5.

C i t y o f O a k l a n d , Cit>' Attorney
Adcjress where the party was served"
Oakland City Hall, 6th Floor. 1 Frank Ogawa Plaza, Oalcland CA 94612
I served the party (check proper box)
a. I
I by personal service. 1 personafly delivered the documents listed in item 2 to the party or person authorized to
receive service of process for tlie party (1} on (date):
(2) at (time):
b. 1 1 1^ substituted service. On (date):
at (time):
I left the documents listed in item 2 v«th or
in the preserice of (name and title orreialionsliip to person indicated in item 3):
(1) [

1 (businasB) a person at least 18 years of age apparently in charge at the office or usual place of business
of the person to be served. I informed him or her of the general nature of the papers.

(2> I

I (home) a competent member of the housettoW (al least 18 years of age) at the dwelling house or usual
place of abode of the party. I informed him or her of the general nature of the papers.

(3)

{4} I

(5) I

(tshysical address unknown) a person al least IS years of age apparently in charge at the usual mailing
address of Ihe person to be served, other than a United States Poslal Service post office box. i informed
fiim or her of tl^e general nature of Ihe papers.
I

I thereafter mailed (by firsl-class, postage prepaid) copies of the docunients to the person to be served
at the place where the copies were left (Code Civ. Proc. §415.20) 1 mailed the documents on
((iate):
from (city):
or L. I a declaralion of mailing is attaclied.
I I attach a declaration of diligence statir^g actions taken first to attempt personal service.
Pligo tat 2

Fo-m Mooioil ' o ' rJandaut)' Use
Judiofli Coiaw) o' CahfOf n"a
POS-010

[Pov

J t m j a r t 1. 2 C C 7 1

P R O O F O F S E R V I C E O F SUMMOfSIS

Coda ofCMlProcBdurB, {417.10

May 29 13 02:43p

J Herzog

8188889140

PLAirmFF/PETiTiONER- A M G Investment &. DeveJopmcnt Services. Inc.

CASe MJMBER:

RG 13 673502

DEFENDANT/RESPONDENT: G r u b b & EIUs C o m p a n y , <;lc. et. ah
5.

c. I •/ I

p.12

by mail and acknowledgment of receipt of service. I mailed the documents listed in item 2 to the party, to the
address shown in item 4. by First-class mail, postage prepaid,
(1) on fda/ej: 4-5-2013

(2) from (dty): W o o d l a n d H i l l s , C A

(3) I / I with two copies of the Notice end Acknowledgment of Receipt and a postage-paid return envelope addressed
to me, (AUach completed Notice and Acknowledgement of Receipl.^ (Code Civ, Proc, § 415.30.)
(4) I
I to an address outside Califomia with return receipt requested. (Code Civ. Proc.. § 415.40.)
d, \ j \

by other means (specify means of sen/ice and auttiorizing cede sec'ion):

Ser^nce aclcnowledged by Dqjuiy City Attorney Kiran Jain on 4/23/2013 (Sec attached email)
Additional page describing sen/ica is attached
6. The "Notice to the Person Served" (on the summons) was completed as follows:
a. 1 I as an individual defendant
b. •
piJ
[Z]

as the person sued under the fictitious name of (specify):
as occupant
On behalf of rspec/;^/' C i t y o f O a k l a n d
under the foitovwng Code of Civil Proceduns sectioa:
tZU
•
I I
cm
CZU

7.

416.10 (corporation)
416.20 {defunct corporation)
415,30 (joint stock company/association)
415.40 (association or partnership)
413.50 (public entity)

C D 415.95 (business organization, fonri unknown)
C D 4t6.60 (minor)
CHI 416.70 (ward or conservatee)
•
416.90 (authorized person)
O 415.46 (occupant)
•
other:

Person who served papers
a. Name; Julie K . H e r z o g
b. Address: 18980 V e n t u r a B l v d . , #230
0 Telephone number: (818) 888-6659
d. The fee for serv/ce was: $ 0
e. I am:
not a registered California process server.
(1)
exempt from registration under Business .and Professions Code section 22350(b).
(2)
a registered Califomia process server:
(3)
(0 I
I owner V [ employee I 1 independent contractor.
(ii) Registration No.;
(iii) County:
[..

9. 1

I

I d e c l a r e u nder penalty of perjury u n d e r the l a w s of the S t a t e of California that Ihe f o r e g o i n g i s true a n d correct.

or
J I am a California sfteriff or marshal and I certify that the foregoing is true and correct.

Date: 5-29-2013

Julie A. HerzOE

•

(N(U.1EOF PERSCN VJHO SERVEDPflPERaSHERI =1-- OR WA-RSHAL)

Pos™iRev j»n»,,.2C0T,

\
/

\

PROOF OF SERVICE OF SUMMONS

[SIGNATURE
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Julie Herzog
From:
Sent:
To:
Subject:

Jain, Kiran C <KJain(g)oaklandcityattomey.arg>
Tuesday April 23, 2013 S:09 PM
Julie Herzog
RE: A M G Investment, etc. v. Grubb & Ellis Co., et al., A.C.S.C. Case No. RG13673502

Thanks Julie. Are these properties set to be sold?
Kiran
F r o m : Julie Herzog rmailtoilawwinciS'giearthlink.netl
Sent: Tuesday, April 23, 2013 5:02 PM
To: Jain, Kiran C
Subject: AMG Investment, etc. v. Grubb & Ellis Co., et al., A.C.S.C. Case No. RG13673502
Dear Ms, Jain: Per our telephone call of this afternoon^ please find attached the preliminary title report showing the
liens of the Cityof Oakland we discussed. They are exD2ption nos. 17 to 18 and 21 to 27, Inclusive. Please give me a call
back after you've investigated and let me know if these are liens the City is still pursuing, and if they are, so we can
discuss the priority Issues involved in the case. Thank you. Julie Herzog

Julie A. Herzog Esq.
Attorney at Law
18980 Ventura Blvd., #230
Tarzana, CA 91356
(818) 888-6659 fax (818) 888-9140
laww^ingsfgi earthlink.net

No virus found in this message.
Checked by A V G - www.a-vti.com
Version: 2012.0.2221 / Virus Database: 3162/5768 - Release Date: 04/23/13
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FILED BY FAX
1
2
3
4
5

ALAMEDA COUNTY

Julie A. Herzog SBN 117102
Law OfSce of Julie A. Herzog
18980 Ventura Boulevard, #230
Tarzana, Califomia 91356
(818) 888-6659 Fax (818) 888-9140

July 09, 2013
CLERK OF
THE SUPERIOR COURT
By Catherine Green, Deputy

Attorney for PlaintitTAMG
Investment & Development Services, Lie

C A S E NUMBER'

RG 13673502

6
7
8

SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

FOR TEIE COUNTY OF ALAMEDA

10
11
12

A M G INVESTMENT & DEVELOPMENT
SERVICES, INC., a Califomia corporation,

13
14
15
16
17
18
19
20
21

Plaintiff,
V.

GRUBB & ELLIS COMPANY, a Delaware
corporation; CITY OF O A K L A N D , a chartered
city; HAHN & K A N G EQUITY L L.P., a
California limited partnership; HAHN
DEVELOPMENT, LLC, a Califomia limited
liability company; DOES 1 through 25, inclusive,
and A l l Persons Claiming Any Right, Title,
Estate, Lien or Interest in the Real Property
Described Herein or Any Part Thereof,

Case No. R G 13673 502
Assigned to the Hon. Frank Roesch, Dept. 24
NOTICE OF OBJECTION TO AND
OBJECTION TO NOTICE OF RELATED
CASE FILED IN CASE NO. RGl 2629895 .
UNLIMITED JURISDICTION - Cr\'IL

Complaint Filed: March 28, 2013
Trial Date: None

Defendants, '',

22
23

TO THE COURT AND THE PARTIES HEREIN AND TO A L L PARTIES IN THE HAHN

24
V. HAflNiGiatcd cases, Alameda Superior Court Case Nos. RG12629895 and RG12644534:
25
26
27

PLEASE TAKE NOTICE that Plaintiff AMG INVESTMENT & DEVELOPMENT
SERVICES, INC. objects to the Notice of Related Case filed by Defendant Alex Hahn in Hahn v.

28
NOTICE OF OBJECTION TO AND OBJECTION TO NOTICE OF RELATED CASES

Jul 09 13 01:30p
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Hahn, Alameda Superior Case No. RG''2629895 on the grounds that the cases should not be deemed
related for the following reasons:
1. The already related Alameda Superior Court cases, Nos. RG12629S95 and RGI2644534

4
5

both designated Hahn v. Hahn, are family partnership dissolution and breach of fiduciary cases in

6

which Plaintiff A M G Investment & Development Services, Inc. has no interest. Contrary to the box

7

checked on Alex Hahn's Notice of Rckted Case, the parties to the action are not the same. As can

8

be seen from the above caption, the parries to this case are Plaintiff AA-IG Investment &

9

Development Services, Inc. and defendants Grubb & Ellis Company, the City of Oakland, Hahn &

10

Kang Equity I, L.P., Hahn Development, LLC, DOES 1 through 25, inclusive, and All Persons

11
12
13

Claiming Any Right, Title, Estate, Lien or Interest in the Real Property located in the Cit>' of
Oakland, commonly known as 4311 MacArthur Blvd., Oakland, Califomia 94619 as to Parcel I and

14

no street address for Parcel 2, a vacant )3roperty at the comer of High and MacArthur Blvds.,

15

Alameda County Assessor's Map Nos. 030-1982-121, 122 and 123. The parties to the Hahn v. Hahn

16

Case No. RGl 26298895 are plaintiffs Young S. Halm, Miae Hahn, Won S. Halm. Grace Hahn, Sang

17
18

Duk Hahn, and Mingie Hahn and defendants Alex K. Hahn, Jae Hee Hahn and Jiang Hyun Cho (filed
5/11/12 and designated as Hahn 1 on tlie attached Order Relating Cases). The parties to the Hahn v.

19
20

Hahn Case No. RG 12644534 are plaintiffs Young S. Hahn, Edward Kang, Won S. Hahn, James

21

Kang, and Sang Duk Hahn, and defendants Alex K. Hahn, Charles Hahn, Jung Hyun Cho, Hahn

22

Development, LLC and A M G & Associates, L L C (filed 8/2 I/I 2 and designated as Hahn II on the

23

attached Order Relating Cases).

24

2. The cases do not arise irom the same or substantially identical transactions, incidents, or

25
events requiring the determination of the same or substantially the same or identical questions of law
26
27
28

or fact. The A M G Investment & Development Services, Inc. action is for quiet title and declaratory
relief that a foreclosure sale held on August 27, 2012 extinguished the defendants interests, if any, in
NOTICE OF OBJECTION TO AND OBJECTION TO NOTICE OF RELATED CASES
2
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1

the subject property. The Hahn I complaint filed May 11

2

Partition of Real Property, Cancellation of Instrument and Accounting, and Damages." The real

3

2012 is a family partnership dispute for

property in that case is identified as 495 22"*^ St., Oakland, Califomia and is not the real property at

4
5
6

issue in the A M G Investment & Development, Inc. case. The Hahn II complaint filed August 21,
2012 states that it is "For Damages for Breach of Fiduciary Duty; Embezzlement; Breach of Written

7

Contract; Cancellation of Instrument; Dissolution of Partnership; Accounting; Partition of Real

8

Property; and Common Cotmt." AUhough the same real property that is in issue in the A M G

9

Investment & Development Services, Inc. case is tangentially involved in the partnership dispute,

10

A M G Investment & Development Services, Inc.. Grubb & EUis Company, and the City of Oakland

11
have no interest in the outcome of the family partnership disputes.
12
13
14

3. As mentioned in paragraph 2, the Hahn I Action (No. 895) does not involve claims
gainst, title to, possession of, or damages to the same property involved in the A M G Investment &

15

Development Ser\'ices, Inc. case. The Hahn II complaint initially had one cause of action against a

16

wholly separate A M G company, AA'IG & Associates, LLC but A M G & Associates, LLC was

17

dismissed from the Plaintiffs' Complaint at a Februaty 4. 2013 Case Management Conference. On

18

June 27, 2013, Counsel for Defendant Alex Hahn in the Hahn II case sent cotinsel for Plaintiff A M G

19
Investment & Development Services, Inc. a copy of Cross-Complaint he filed on June 25, 2013
20
21

which includes a cause of action against AMG & Associates, LLC for Breach of Contract. The

22

contract alleged to have been breached by A M G & Associates, L L C in a purchase agreement dated

23

August 15, 2005 for the same property that is the subject of the A M G Investment & Development

24

Services, Inc. case. The Hahn II cross-complaint docs not however, involve a claim against, seek

25
26

any interest in, title to or possession of, or damages to the real property' that is the subject of the
A M G Investment & Development Services, Inc, action.

27
28

4. For the above stated reasons, Plaintiff A M G Investment & Development Services, Inc.
NOTICE OF OBJECTION TO AND OBJECTION TO NOTICE OF RELATED CASES
3
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does not believe that desigtiating the AfvIG Investment & Development Services, Inc. case as a
related case to the Hahn v. Hahn related cases is likely for other reasons to require substantial
duplication ofjudicial resoiuces if heard by different judges. The issues to be tried are separate and

4
5
6

distinct and the parties and causes of action are too different. Plaintiff A M G Investment &
Development Ser\'ices, Inc. respectfully requests the court to allow it to proceed with its case

7

without the related designation.

8

Dated: July 9, 2013

9
Julie
ie PJ. HerZi—
Herzog
lonjeM for
for A M G Investment & Development
Atton/eM
Servic esj Inc.

10
II
12
13
14
15
16
17
18
19
20
2122
23
24
25
26
27
28

NOTICE OF OBJECTION TO AND OBJECTION TO NOTICE OF RELATED CASES
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FILED^
ALAMEDA COUNTY

FEB 2 0 2013
SUPERIOR COURT OF THE STATE OF C A L l f O T ^ ^ / f l ^ ^ ^ ^ a ^ ^ ^
IN AND FOR THE COUNTY OF ALAMEDA
ORDER R E L A T I N G CASES
, C'CRC") 3.300(h)(1))

Y O U N G S . HAHN, et ai.,
Plaintiff(s),
vs.
A L E X K. H A H N , et al.,
Defendant(s).

No. RG12 629895
("Hahn I Action")

No. RG12-644534
("Hahn H .Action")

YOUNG S. H A H N , etal.,
Plaintiff(s),
vs.
A L E X K. H A H N , etal.,
Defendant(s).

The Court finds that the above two actions (referred to respectively as the Hahn /
Action, and the Hahn II Action) are related. IT IS HEREBY ORDERED;
1.

That the Hahn JI Action shall be transferred from Dept 16 and assigned to
Department 516, and set for a case management conference in Dept 516 on
May 20,2011 at 2:30 p.m.

2.

All future dales in Dept 16 in the Hahn // case are hereby vacated.

3.

After filing, the Department 516 clerk shall serve a copy of this Order on all
parties in all related cases, and deliver a copy to Judge Wynne Carvill and to
Judge Lawrence John Appel. (See/

Dated:

FEB 2.0 2-0^^
l l O N . BRENDA F. HARBIN-FORTE
JUDGE OF THE SUPERIOR COURT

Jul 09 13 01:3lp
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PROOF OF SERVICE

2
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
3
I am employed in the coimty of Los Angeles, State of California. I am employed in the
4
County of Los Angeles, State of Califomia. I am over the age of 18 and not a party to the within
5
actions; my busiaess address is 18980 Ventura Boulevard, Suite 230, Tarzana, CA 91356.
6
On July 9, 2013,1 served the document(s) entitled, NOTICE OF OBJECTION TO AND
7
OBJECTION TO NOTICE OF RELATED CASE FILED IN CASE NO. RG12629895 on the
8
interested parties in this action by placing true copies thereof in a sealed envelope(s) addressed as
9
stated below:
10

n
12

SEE ATTACHED SERVICE/MAIL L\G LIST
[ X] B Y MAIL. I deposited such envelope in the mail at West Hills, Califomia- The
envelope was mailed with postage thereon fully prepaid.

13
14

( I (BY F A C S I M I L E TRANSMISSION); I caused a tme copy thereof to be sent via facsimile to
the attached hsted names and facsimile numbers and received confirmed transmission reports
indicating that this document was sucosssfuUy transmitted to the parties.

15
16
17
18

[ ] (VIA O V E R N I G H T M A I L ) : 1 deposit such envelope to be placed for collection and
handling via UPS following our ordinary business practices. I am readily familiar with this
business' practice for collecting and processing correspondence for UPS. On the same day thai
material is placed for collection, it is picked by UPS at
, California.
[ ] (BY HAND DELIVERY): I caused said envelope to be delivered by hand to the addressee(s)
mentioned in the attached service/mailing list.

19
I declare under penalty of perjury under the laws of the State of Califomia that the foregoing
20
is true and correct and was executed on July 9, 2013 at Woodland Hills, Califomia.
21
22
23

Juli^W, Herzog

24
25
26
27
28
NOTICE OF OBJECTION TO AND OBJECTION TO NOTICE OF RELATED CASES
5
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SERVICE LIST

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

Brian H. Song, Esq.
Law Office of Brian H. Song
2700 Augustine Drive., Suite 198
Santa Clara, CA 95054
Attorney for Plaintiffs in the
Hahn v. Hahn cases and
Registered Agent for Service of Process
for Hahn & Kang Equity I, L.P.
in Case No. RG13673502
Barbara Parker. Esq.
Kiran C. Jain, Esq.
Oakland Citv Attomey*s Office
Cit>'Hall, 6th Floor
1 Frank Ogawa Plaza
Oakland, Califomia 94612
Attorneys for Defendant
Cit>' of Oakland in Case No.
RGl 3673502
Clinton Killian, Esq.
Fried & Williams, LLP
480 9*^ Street
Oakland C A 94607
ckillian@friedwilliams.com
\
Attorneys for Defendants in the
Hahn v. Hahn related cases

17
18
19
20
21
22
23
24
25
26
27
28
NOTICE OF 0BJECTI02K TO AND OBJECTION TO NOTICE OF RELATED CASES
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EXHIBIT F

A M G - PLANNING COMMISSION MEETING - JULY 17, 2013
Item 6 - A M G
(Transcribed from video recording of the meeting by Alecto Caldwell, July 27, 2013).
Planner = Lynn Warner {PLW}
Commissioners = M o o r e (CM); Weinstein (CW); Bonilla (CB); (CP) Pattillo (Chair); Whales
AG = Alexis Gervorkian (sp?) - Applicant/developer.
LG = Leslie Golden (landscape architect and presenter for the project applicant.
Miller - reads title of project and presents Lynn Warner - "presenting first for the City"
CP (Chair Pattillo): One moment.
Commissioner Whales: I have to recuse myself since I own property within 300 feet of this...
CP: You are excused.
PLW: I apologize, we had a lot of last minute comments to print out and distribute to all of you, so I
know all of you haven't had a chance to read all those. Uh, and I also gave you some language there for
a proposed Condition of Approval, #19 is what it would be. That CP would like to add to the conditions.
Let me start out by saying, Good evening. Commissioners. Uh, let me get to my report here. OK.
The project site is approximately 1 acre in size, a little under that. And it is currently vacant except for a
billboard. The triangular shaped lot includes three parcels and it is bounded by High Street, Interstate
580 and MacArthur Blvd. Buildings in the immediate vicinity range from one to three stories in height.
The project involves the redevelopment of the site with a five story mixed-use project, including 115
units of senior housing, 3640 square feet of ground floor commercial space, and 65 parking spaces.
Four stories of 1 bedroom senior units will be located on a podium over the ground floor which will
include parking and commercial space. The height of the building varies from 47 to 60 feet.

Please

note that on Sheet A 10 it shows a maximum height of 65 feet, but that is an error, it should read 60
feet, according to the applicant.
Just for your background, because I know a lot of Commissioners are somewhat recent to the
Commission, this project, basically, a similar project was previously approved on Feb. 20, 2008, by the
Planning Commission, but was appealed to the City Council. Subsequently, the Applicant withdrew his
application which invalidated all Land Use Approvals, rendering the Appeal moot. In March 2010, the
Applicant submitted a new Application for Planning related approvals. The new Application includes a
slightly revised project description and the project elevations are essentially the same as the project that
was previously approved.

The project requires Major Conditional Use Permits to exceed the maximum allowable density, to
reduce the parking requirement, and to provide ground level parking and loading. The proposed
increase in allowable density is warranted due to the provision of senior housing. In addition, some
portion of the units will be provided as affordable housing. The proposed reduction in the parking
requirement is warranted due to the provision of senior housing, which generates a much lower parking
demand than typical multi-family residential projects. The provision of ground level parking and loading
is justified because the parking will be enclosed within the building and screened. And the loading area
will be located at the edge of the building. M i n o r Variances are required in order to exceed the general
height limit and the height limit adjacent to R50 M e d i u m Density Residential Zone. The 47 to 60 foot
eight of the proposed project would exceed the 3 to 40 foot allowable height limit. The height limit
varies because this is split by two different zoning districts. Because the project provides senior housing
and a Conditional Use Permit is required in order to exceed the allowable density, it is logical to assume
that granting such a density bonus entails waiving zoning regulation related to height in order to...
accommodate the additional units.

In addition, the configuration of the lot, the need to provide open

space, and the proximity to Interstate 580 make it difficult to design the project to be consistent with
the height limits. The design of the project was extensively reviewed and revised as part of the approval
process for the previous project proposed for the site. The previous project design was considered at
two Design Review Committee Meetings, two community meetings, and three Planning Commission
Meetings, and was also discussed with several DRC members on several occasions. Staff believes the
proposed project is attractively designed, with high quality materials and that it would be a substantial
improvement to the surrounding Laurel District Neighborhood. It would replace an existing vacant,
blighted site that contains a billboard and weeds with a mixed use building containing active residential
and commercial uses. The design of the project is appropriate for its prominent location at the corner of
High Street and MacArthur Blvd. and adjacent to Interstate 580.
The project would result in several potentially significant impacts. However, all of the impacts identified
in the DEIR would be reduced to less than significant levels with the implementation of the proposed
Standard Conditions of Approval which are included as Attachment B in the Staff Report.
Uh, before I wrap up, I just want to mention that the bulk of the comments that you received this
evening, uh, well... they kind of go over a wide variety of concerns. But they can be broken down into
several categories. One is environmental issues. I will summarize this since you don't... haven't had the
chance to really review this. Uh... in terms of environmental issues, the primary issues are that the site
is contaminated, it has got hazardous materials contamination. But, the project has got Standard
Conditions of Approval that require mediation of the site. This is standard. Just about every infill site
you see in Oakland has ha?ardous materials contamination. There is a reason it is vacant. So this is no
different from any of the other ones, um. This site would have to be remediated fully to resideritial
standards. That is going to be regulated by ail the relevant governing agencies. It is not just the City, it
is Alameda County Environmental Health Department, Regional Water Quality Control Board. There are
a lot of different agencies that oversee that. So that.... All of these have been addressed in the EIR. But
there is also air quality. A lot of people raised a concern about placing any residents, but particularly
seniors right next to a busy freeway. And there is a Standard Condition of Approval in the Standard

Conditions of Approval and Monitoring and Reporting Program that includes (clears throat), excuse me.
It is a standard measure whenever you are next to a freeway or some sort of sensitive location for air
quality you have to do extra air filtration. I believe it is called the MERV (sp?) air filtration system. So
that is going to be implemented into the project. That is a Standard Requirement. A n d , of course, all of
the other standard air measures that are part of our Standard Conditions of Approval. But that is the
main one of dissent (?), because it is right next to the freeway.
The, um, let's see what else. Traffic. Particularly because it is a busy intersection, and having seniors
who are a little bit more, um, less agile in terms of crossing the street. That has all been addressed in
the EIR and there are no significant impacts from traffic. Traffic isn't that good to begin with but that is
because this is a senior project, it is only going to contribute a very small number of trips, especially
during the A M and P M peak hours, because, you know, the seniors aren't out at the same hours, you
know, that all the regulars are out. So their contribution during those busy hours is very small. And, so
that is also less than significant and there are all the standard measures included in Conditions of
approval to address those issues.
Um, Oh,... Scenic Designation. Scenic Highway Designation. Highway 580 is a Scenic Highway Corridor
and there was some concern that placing a new building along that corridor could impact the integrity of
that designation by Cal Trans, and that was examined. The consultant checked with Cal Trans on that
and they said that the Scenic Highway corridor basically.... I am paraphrasing, but basically, it discusses
this in the aesthetics section of the EIR, or the initial study, but it is already so deteriorated that this is
going to have a minor impact on it. Yes, it is going to be visible from the freeway, it is bigger than
anything around it, but, the fact that you are whizzing by, you see it for a split second, and it will rise up
above the trees, but you're not going to see it for long periods of time and right now there is a billboard
there. So the billboard is already visible from there. It is going to come down as part of the project and
then in its place would be this project. But, it would not, according to Cal Trans, impact the Scenic
Highway Designation.
So, I think.... Mark, can you think of any others? I think those are the primary....
CP: The other issue...
PLW... environmental issues
C P ; . . . not environmental issues, but the use - senior housing vs commercial.
PLW: Yes, I'll get into that

'

CP: You will address that - OK
PLW: Yes I will.
PLW: So, I think that is all the environmental issues, primarily, that were hit on again and again in
various comments, both throughout the process, you know, in the draft EIR , the final EIR and in some of
these letters we have recently received.

Then, there are other more land use concerns. And those... a lot of people said, well you know this is a
commercial, a commercially zoned property. It is part of a commercially zoned area so why could you
have, how could you allow a residential project. Well, that's because Commercial Zoning allows a
combination of uses. It allows commercial uses, civic uses, and residential uses. So residential uses are
clearly allowed in this commercial zone and virtually every commercial zone within the City. So it is not
that is required to be a commercial use, it's that you can't have a commercial use is most residential
zones, but commercial use are more comprehensive and they allow a variety of uses including
residential. So it is not precluded in any way from residential uses. Um, now, a lot of people may have a
preference for commercial, but, you know, we have not received any applications for this site for
commercial. And there is no requirement to make it commercial. It might be a nice addition to the
neighborhood, but, you know, which primarily a commercial corridor along this area is. But,
unfortunately, we don't have any applications for that. I happen to know that Kir Williams in the
Economic Development Division just told me many times that she has brought people out there on bus
tours. Developers. Showing all these potential development sites to developers throughout the City
and nobody, you know, has submitted anything for this. So, it is a nice idea, but there is nothing on the
boards, and this is what is on the boards and it is allowed. And again, just to reiterate, I realize that
none of you Planning Commissioners were on the Planning Commission , I didn't work on the project
then either, but this was approved by the Planning Commission in 2008.
Um, let's see. Other land use issues

Oh. Well, related to some of the use permits and variances that

are being asked for - the variances are related to height, so that is completely up to you, whether you
think that the height is appropriate, but again, this right next to a freeway, it's at the corner of two huge
arterial streets - High and MacArthur, a very busy thoroughfare. Uh. If any site.... It is designated as a
Grow and Change Area in the General Plan, so it wasn't meant to stay static and low intensity. There are
several, many corridors throughout the City, you know, Telegraph, San Pablo, all kinds of tour roads (?)
throughout the City that have had infill sites like this that have been redeveloped with buildings that are
taller than the generally surrounding buildings in the area. A n d , if any place can accommodate it, it is
generally, areas such as this that are on, you know, high traffic corridors, especially next to a freeway.
Um, uh, let's see what else. Um, the use permits that are being asked for are for parking and loading,
um, and that's because they are on the ground floor here and there is really nowhere else to put them,
but the parking... The loading has been tucked to the side on High Street, the furtherest distance, and
you know, the less prominent side, um, beside the building. It is not going to be that big a deal because
it is loading for residential building. Uh.
CP: W h e n you are on that, can you speak to why the drop off zone on High was deleted from the
project?
PLW: Yes. Because that was looked at during the traffic analysis, as part of the EIR process, and it was
determined that that was going to be a circulation problem, because of how traffic goes to the
intersection and there is already a bus stop there and it was just going to be a conflict. So they decided
that they really had to take it out for traffic circulation reasons. So that couldn't put an extra pick up
spot there. But they do have a spot set aside inside the garage if they end up using shuttle service either

on their own or utilizing existing shuttle services in the area. So they can pull into the garage. Pick up
and drop off and then drive out.
Um. And the parking, although it is on the ground floor, is going to be screened. It is going to be
enclosed in the building. It is not going to be open parking. And it is going to be visually screened.
Um. The other issue related to use permits the need additional density in order to get the additional
units of senior housing. And that is provisioned in the Code to accommodate senior housing is to allow
it via the Use Permit process. And, as well, we have a provision to reduce parking for senior housing.
Obviously the two go together. And part of the study in the draft EIR showed that senior housing
produces less trips. And they have less demand for parking as well. So that is why it makes sense to
reduce the parking there.
So, um, also some people have brought up the issue... so those are the land use entitlement issues then
there are some of the policy and planning issues related to it. And those are primarily related to....
Some people keep bringing up the issue about affordable housing. This project as currently proposed....
Well, basically the applicant, he can speak to this. After this he is going to come up and give a brief
presentation, he and his architect. And they can walk you through the design in more detail. But, uh, he
would like to have as much affordable housing here as possible.
The problem is, from what I understand, and I'm not a housing person so I don't know how all the uh...
economics work per se. But he said that, you know there are tax credits that they have to get and they
don't know until after the project gets approved, and they are out in the market, looking to get tax
credits, how much money they are going to receive. And so it is really not sure at this point how many,
you know, he would like to have 100% affordable housing, if possible, but it may not work out that way.
A lot of the projects he does are, a lot of the projects he does are a mix of affordable and market rate
housing. So, it doesn't matter at all, from a Planning point of view, because we don't regulate
affordable housing any differently. We are not allowed to under State Law. So, uh, it is some unknown
amount at this point, but again, the developer can speak to this, but I know his intent is to get as much
affordable housing as possible, but it is not an issue from a Planning point of view, we regulate it the
same way. And it would be different if he had asked for bonuses because of it being an affordable
housing project, he could do that under State law, get additional density for affordable housing, you can
get bonuses for that. But he has not asked for that.
And then, I think, the final main issue related to planning and policy is just design. And that's just, you
know, (chuckle) and that's always the hardest one because it's very subjective. And, again, you are all
new on it. I'm new. A lot of us are coming in on the process, but again, we do have to realize that there
is a history on this project. And it has been through, honestly (she holds her right hand up as if swearing
to tell the truth and nothing but the truth), I have worked on a lot of big projects in the City. The
Shorenstein City Center Project, the Cathedral, the Essex Building on Lake Merritt, a lot of them. And
not a single one has been through even a fraction of the review process that this one has. So, um, it has
been through a lot of meetings, and it evolved, um, from what I understand, in terms of design from
where It was originally to where it is now. And hopefully, with maybe some minor tweaks and further

Conditions of Approval, and such, uh, it is ready to be decided upon one way or the other. Um, but I just
wanted to reiterate that it has been through the full process before. And was approved completely by
the Planning Commission previously.
So, uh, with that, I will turn it over to the applicant. Uh, Leslie is going to start. Ok, so we will have....
CP: Before you step away. Uh, first I want to thank you for such a thorough report. It is always
impossible to review and so the fact that you have summarized it is very helpful.
PLW: You are welcome.
CP: And I wanted to ask my fellow Commissioners if they have questions and Commissioner Bon... does
for Staff.
CB: Um, yes, my question is... I heard about mitigation filtering system, air quality, and so forth. I have
not heard, and I went through the volumes of stuff I got from the City and I am not aware, in order to,
um, mitigate noise for the seniors, if there is a sound wall, acoustic... Plan on that side of the freeway
to contain the noise.
PLW: No, there are no sound walls that are required as part of the project. Um, I think, there is just
extra insulation, through, you know, they are going to have to do extra insulated windows, which is a
standard requirement, you know, whenever you have extra noisy conditions that you are subject to.
And during construction period, they are going to have to do, you know, the standard mitigation
measure... well, standard conditions of approval to mitigate noise during construction. But in terms of
operational noise, there is no requirement for a sound wall.
?:(Don't know who said it). OK.
Attorney: Madame Chair, if I can just follow up on that. So there are, as Lynn alluded to, there are
standard Conditions of Approval that require, they are performance based standards, so the interior of
the unit will be no more than, I think it is 45dba or there abouts, and whether that is achieved through
triple paned windows, or insulation or thick walls, the residents will be insulated from that sound above
a certain level regardless of whether there is a sound wall.
CB: Thank you. That was my question and now it has been answered.
CP: OK. Are there other questions for Staff? Commissioner Moore.
CM: In the final comments for the EIR, I think one of the comments was , I think coming from the public,
was about emergency vehicle access into the parking area. And, um, I forgot to look at that on the final
draft. The final EIR. Was that addressed?
Pause.
PLW: Yeah, all the comments we received were addressed in response to comments, but 1, honestly,
don't know exactly where that one is. But, um, in the Response to Comments document, there is a...

unfortunately it is not by c o m m e n t , I mean, it lists everybody's comments and what comment number
it is... yeah, they will look through it while other people are working on it and they'll get back to you.
C M : Thank you
PLW: Any other comments from the Commission, or questions right now?
CP: Can we have the Applicant?
PLW: OK.
LG: Good evening, my name is Leslie Golden. I am representing the builder of this particular project,
and if we can have our presentation, please. (PowerPoint presentation begins). I have been involved in
this project since 2006, and as you know it has gone through many revisions. As I think it was well put
just a moment ago.
I just want to orient everyone. This is MacArthur Blvd. and this is High Street, and in the distance I think
you can see the 580 Freeway. And I would like to just go over a little bit some of the goals of this
project.

It is for active seniors, um, typically someone of my age or older. Um we don't... I just wanted

to bring it back to the people who are going to be using this facility. Excuse me, the builder has also
included a recreational facility for the community to get together, and has provided outdoor space for
other activities.

It's gone through an extensive community design process beginning in 2006. It has

four community meetings, three design review board meetings, numerous revisions based upon the
planning review comments, and the community comments. And it was approved on Feb. 20, 2008.
This is a photograph of the existing site with the billboard,' uh, shown here, and on the left is 580 and
that is, as you can see, it is screened by the existing vegetation. (Slide changes). (Pause). Again, you can
see here the existing vegetation, some of it on Cal Trans right of way, and that plant material would stay.
Um, (slide changes). This is looking, facing south on High Street. So you can see, it is just a vacant lot
with a billboard.
(Slide changes) This was the first rendering that was proposed in 2006. It's a six story, excuse me,
that's a mis... that's a typo, it's a six story multi family, excuse me, it's a mixed use d e v e l o p m e n t . And
the comments on this project were that, from the community, were that it had too high a density and
that the scale was too big for the community.
(Slide changes). Shows the elevation from High Street, again using the six story, mixed use, and um, the
materials are called out here. I think. One of the comments was that the materials should be a little
more earthy and a little more toned down and that we should reduce the height.

I also want to point

out that the freeway is located on, uh, over here, and there will be a landscape buffer between the
building and the freeway. And that there is a corridor on this side facing 580 so there are no residential
windows facing the freeway.

All residential windows are facing the interior courtyard or the street.

Uh, the building was revised to use a little bit more natural, uh, a little bit toned down color scheme
which was requested by the community.

And then the community asked for more natural materials

and for the incorporation of this laurel leaf design. I think, if you know the area, there is a gateway

feature, and it has an archway of a laurel leaf wrapped around it, so we were proposing to provide an
art feature that spoke to the gateway and also provide an art element that would be provided by the
community.
Uh. And this was the elevation facing (pause) MacArthur. And I think that the comments here were
that the massing was too uniform and that they wanted us to widen this breezeway and create two
completely separate buildings, so that we would reduce the mass of this building by designing two
buildings that looked independent. And this (another slide) is the way it had been and was revised and
redesigned. Two separate buildings with a breezeway between. The cars drive through the center and
then there is a podium level where the recreation occurs for the residents.
(Another slide). These are some material boards showing the types of materials and the colors that
would be included. In this detailing there is a lot of articulation and a lot of detail that has been included
that will make it a rich and inviting building for the community.
(Another slide). And this is the other side, facing High Street. And then a close up that describes either
wood or Core 10 steel to give it a little more natural character.
Another slide. This is another revision, requested by the community. Uh, a community member had... I
will advance... (slide changes to rendition of the Laurel Archway) - this was designed by a community
member, uh, this is the Laurel Gateway which our office designed and worked on the streetscape work.
But this laurel leaf logo was designed by the community, and we were requested to utilize that design.
To incorporate it at the entry. And to incorporate it at the grillwork underneath to screen the garage.
So, um, this is a revision that we prepared in 2010. And these are site furnishings designed in 2008. And
it was to pick up on the streetscape improvements which were, uh, completed in 2007.
This is the landscape plan showing a bus stop here, some street trees and an entry feature that swings
into the building and then an art feature that would be commissioned from the community.

And then

a continuation of the street trees, picking up on what was done at the Laurel District, and then an
interior courtyard for community users. And where we can, we are going to be adding our own
screening at both ends of the bijilding. And, uh, the plant material hasn't really been finalized. This was
designed many years ago and we can, of course, add more natives and more diversity.
This is a photo-simulation of an interior courtyard view, showing different social spaces and gathering
areas.
And this is another view.
And I just want to reiterate the transition and transformation that this building has gone through. It
started out as a six story mixed use building. I think it is very nicely articulated, but the community and
the design review requested changes. A n d , I think, it has created a wonderful new building. Uh. Uh,
and again. Visually, this looks like one building and that looks like another, so it does reduce the
massing. And the retail below gives it an activity at the street level. So we are very excited about this
new addition to the Laurel District.

(Slide of Gas Station, McDonalds, Mechanic's Shop, Strip Shopping Center). And we just wanted to
highlight that this, that these are land uses that are permitted. And we would contend that is certainly a
great improvement than either of these alternatives.
Slide changes again. I just wanted to reiterate. I know that you are all familiar that as people age they
have extreme mobility issues and getting up and down stairs creates a situation where our seniors are
housebound. And throughout, uh, in the City of Oakland's Housing Element, they have indicated that
there is an increasing demand for senior housing. A n d , uh, it is proven by the fact that there is over a
ten month wait for similar projects. And the Housing Element also suggested that by providing
alternatives for seniors would facilitate home ownership for younger families in a different
demographic. I also want to say that the senior consumers would add economic vitality to the Laurel
District and be a beneficial. And, uh, we want to say that seniors are great neighbors. They use local
City services, they will support the existing commercial and reduce the blight, and the alternative land
uses are really not the most desirable. That our project is probably the best use for this project, uh, this
land. And we would like to ask the Commission's support of the City Staffs recommendation and
approve this senior housing project for the City of Oakland.
Thank you. 1 will take questions, if you have any. Oh, uh, Alexis would like to say a word.
A G : Thank you Chairman and members of the Commission. M y name is Alexis Gervorkian (sp?). M y
address is 16663 Entero (?) Blvd., in Encino, California. Uh, basically, I think, every, you know, Lynn's
presentation and our presentation before, uh, seems to be pretty comprehensive. I don't see anything
that I can really add to the presentation, except to say that, uh, this has probably been the most
challenging process that I have ever had in my career. A n d , uh, the uh. Staff Report that Lynn has put
together is just amazing. Her and the environmental consultants reports just, uh, they have left no
stone unturned. And, um, it is remarkable what you have to do to get a project approved. Uh. With
respect to the sound issue that Mr. Ponilla (mispronounced I think) mentioned, that issue came up on
the very first project that we proposed in which the units were oriented, some of the units were
oriented toward the freeway. So what we did was we actually inverted the project, wherein the units
were flipped over into the interior of the courtyard and then we basically created two walls between
where the freeway is and where the units lie. Additionally we have additional insulation and we added
the filtration system with some certain MERV (sp?) ratings that we had to comply with.
Um, in terms of alternative uses, you saw the other uses that are potentially are, uh, potential projects
and uh, we don't think any one of those are an addition to the community. Uh, additionally, I think that
if you look at this project in context, from an urban planning standpoint, the Laurel, uh, has something
like a 25 to 30% vacancy. You have a lot of dark, a lot of dark buildings that are, uh, you know, turn into
blight inevitably. Uh, I think the original concept of the Laurel was to have vitality, you know, mixed use,
people shopping, eating, things like that. And none of that has happened. And in the last five, going
back at least eight years. And this is actually the first project that is coming into the community with
what was originally envisioned by the planners. And we are coming in with the residential component
to potentially stimulate the commercial. And...

CP: Can I ask you to... cut it... if we have questions, we will bring you back up. There has been quite a
lengthy presentation.
A G : Just one additional thought was that we originally had 100% residential. W e came back with a
commercial component because that's what was requested by the community. So. Thanks for your
time, and if you have questions, I am here to answer them.
CP: Are there any questions you are burning to ask the applicant, or can we take speakers? All right.
Wilt you call the first group of speakers?
Clerk: Sure. I have Spanky Carranza, Amy Dawson, Brian Prince. I hope I'have that right. Maria
Pafalox? Palafox, yeah. And Dallas Maxfield. You may all line up In any order.
CP: So just come up to the microphone, and when you get there, just state your name. Yes, step right
up. Be the first.
Speaker: Hi, my name is Brian Prince. I, uh, live in the Laurel area. And I really believe that the senior
housing really needs to be built. If you look at that particular area, there is already a strip mall across
the street, there is already a gas station across the street, excuse me, catty corner. And then there is a
vacant lot. So, you have two vacant lots there, uh, and I really believe that senior housing needs to be
built there. I think it will add to the community. Umi if you look at the Diamond District, there has been
housing built there, its uh, its very much improved that area, its, uh, just a lot safer there. And I really
believe that this senior housing wilt make that area uh a lot safer.
CP: Thank you. Next speaker.
Speaker: Name is Sparky Carranza. Not Spanky, but I've been called many things before. That's OK.
Uh, when.., you know, I've never heard a proposal that Staff hasn't liked. And, uh, I think that this
proposal is wrong for this site. Since 1988, living in the area, and working closely with businesses in that
area, being a neighbor in that area, shopping in that area. We've really had the vision of seeing that
being like Fourth Street. And 1 can remember going down to Forth Street in the early 80's and there was
nothing there. It was desolate. All that was down there was Betty's Diner. And it wasn't until there was
an anchor business that showed up, and then all at once it started revive and become something. W e
have tried to get commercial in there over the years, and Staff has just ignored any serious requests
from anybody. Their view of the area is to replace the Albertson's Grocery Store with a Food Maxx. And
I don't know if you've been in there, but it's pretty depressing. To give the neighbors, or, uh, to take
away a major grocery store. 1 think the neighbors need anchor, magnet businesses to attract more
businesses, and the other item would be... I believe one of the major mitigating factors was for why the
proposal was dropped the last time was because we actually brought up that are petroleum tanks
underneath that property, and actually on MacArthur in that area. And I don't believe that, the
historical response to , the DTSB, the Department of Toxic Substances has really been address
adequately, it is just kind of glossed over... Oh, we are going to take care of it, oh,we are going to take
care of it. But I just don't see that at ail. And, then, 1 am over 55,1 think I would maybe be able to be a

resident there, and 1 have two cars and I make multiple trips all day long. And I certainly wouldn't be
living there if I could afford to live elsewhere. Thank you very much.
CP: Thank you. Next speaker.
Speaker: M y name is Maria Polafox and I'm in favor for the senior housing, cause I have two elderly
grandparents that are becoming old and we have to take care of ourselves, and to get a lot of help, we
would like senior housing so I can put them somewhere that is safe. I was born and raised in Oakland, I
want a safer environment. Something for my aunts (?), so we would be able to put them in a safer
place around the surroundings of where I live. And I've been living in that area for more than ten years
now.
CP: Thank you for that input. Next speaker.
Speaker: Hi there. M y name is Dallas Maxfield. And, uh, I am in favor of the home. I work in the Laurel
District. And I walk around all the time. And it just an empty lot there. And it has been empty since I
worked there. A n d , uh, it would be really good if it would be something that could get business
booming, and more people around in that area, because a lot of places seem like they are closing lately,
and there's a lot of nail shops and not a lot of food places. And if that was there, there would be more
reason, and it would rejuvenate the whole block, the Laurel District. And if its empty, and there's a lot
of crimes there too. And bringing them there, it would be less. A lot of people don't want to hang out
at retirement homes (chuckle), so... (laughter).
CP: Thank you. Next speaker.
Speaker: Good evening Commissioners. M y name is Amy Dawson. I am a ten years resident of the area
and 1 am really, really opposed to this. A n d , I mean, I have all these prepared... thanks... I hope that
each of you goes to the site, drives around. I drove on Sunday. I drove from Grand Lake, on MacArthur,
all the way to 98'^. There are two five story buildings. One right on the corner of Lakeshore and a few
blocks up. And then none. No five story buildings at all. There are seven four story, a couple with sort
of the garage isn't really a full garage. It is completely out of character to the area. Why there? Um, it
would just look completely different. I didn't even know it was going to be a wall right on the freeway.
Now it is just a big blank wall. Right now I'm opposed, I don't like looking at the post office, it is a big
blank wall. This is right, smack dab on top of the freeway. The picture that we are shown are
(chuckling) really good angles! You don't get... it is going to dwarf the sign that's there right now. It is
going to dwarf the few little redwood trees that are by the freeway. It is huge. It is massive. Even if has
been put into two chunks. It is huge, it is massive. If you..I wouldn't want to live in a place where I can't
even open the windows and breathe fresh air. I went to a place in San Francisco that had a little
courtyard. It was much bigger than this. I looked at the picture that was shown. That doesn't show
four stories above. That shows like two, and this little courtyard. I ask about the sun coming in. And
they said, well in changes between seasons. Well of course it does. I want to know what it is like and
how much sun goes in on the 21^* of June and on the 21^' of December. W h e n does it have full sun? It is
going to be a damp, cold spot most of the year. Uh, you can tell I am upset about it. Uh, so it is
exposing seniors to., it's unhealthy for them, it's confining, it's isolating. People are not going to want to

come and visit because they can't find a place to park. It is going to be hard for them to leave unless
they have a car or someone is willing to give them a ride. Or this so-called shuttle might be sometimes
running. It's bad, bad, bad. Please. I urge you to please go look at the place carefully and think about
whether you'd like to be there or not. And whether it should even be that size. Thank you.
CP: Thank you. You want to call the next group?
Clerk: All right. Tony Torrence, Geneva Zianray, Kevin Rath, Lily Liang, Ginaro Maciavello, and Craig
Cooper, and I do have Leila Moncharsh who has five cedes.
CP: Next. Yes.
Speaker: Hello.

Good evening everyone. M y name is Tony Torrence. W e need to get this project

approved for the seniors. I live five blocks away from where this senior housing project will be built. 1
live in a condo complex that was built recently. And it's no fancy place. But it is great little place. And
it's secure. I wish the seniors in my neighborhood could live in a place like that. But they can't because
there isn't any nice senior housing around. So I don't know why we haven't been talking about the.. I
don't why we have been talking about this project for years instead of building this project. I see all the
bad stuff happening in these vacant lots, all the time. Why can't we get something nice to happen on
High Street and MacArthur so that our seniors do what I do and live in a nice place, live in a nice place
made for them and that's right next to buses, shops, and all kinda things for the community. Give the
seniors a break and let them have some place to go. Thank you.
CP: Thank you. Next speaker.
Speaker: Hi, my name is Genie Liziara. I am the program director of Manos Home Care, which is located
in the Laurel District. It is a nonprofit company that services children and seniors with disabilities.
We're about a block away from that site and I just want to let you know I've been following this project
for years. And I've been dismayed, and appalled (giggle) about how long it has taken to get built. I talk
to seniors every day about care and trying to keep them in their homes, but there does come a time
when they need to leave their home and have a community to go to with other people their own age.
Um, and spend time and be out with people, and they don't have to rely on their own family members
and friends to come and get them. Um, it's something they talk about every day. And we lose clients
that way, you know, where they just say, i don't want to stay in my home anymore, I want to go
someplace that is for me and for my community. And that is completely understandable. Um, and as
far as I understand it, Oakland has a General Plan that is supposed to emphasize high density housing in
senior, high density senior housing does go with that plan, right? So, I don't know what the hold up is,
really. It's been five, six years that I've known about it, and have been following it trying to figure out
what is going on. I really, really, really urge you guys to consider it and please approve the plan as soon
as possible. OK? Thank you. (Giggle).
CP: We'll do our best. Next speaker.

Speaker: Hello, my name is Lily Lang. And she is my mother, Ada. I am here today to represent my
parents who are living a couple of blocks from High Street and Laurel. So, um, I would like to, I would
like to support this senior housing project. Because, as many Asian Americans, we would like to have a
nice place for seniors in district so that my parents and other seniors will have a chance to take bus, go
to the Chinatown directly and then come back home with peace. So, please approve the project.

Thank

you.
Speaker: Hi. M y name is Kevin Rath, and I am the Executive Director of Manos Home Care. W e take
care of over 1000 children and seniors with disabilities in their home throughout Alameda and Contra
Costa County. I am also the Manager, and have a controlling interest in the Laurel Office Center, which
is a block away. Which is where M a n o s Home Care is located. And I've living in... I live two blocks away
from the vacant lot, (grins) and I see it every day, when I go to work. And I've been seeing it every day
since the tire store and liquor shop burned down.

Fifteen years ago. So I have been there since 1990.

And, I urge the Commission to approve this project. The legal issues were important. And they have
been addressed. And now, all we have is a very small group of people, good friends and neighbors that
still oppose this because they think somehow something else is going to go there. Well, I think, there's
two choices we have now. If this Council, if the Commission doesn't approve the senior housing, which
Oakland desperately needs, it's part of the General Plan, it's high density housing on a transit corridor.
If we don't get this for seniors, the only place for seniors are going to live in the Laurel. It's the last place
we can build for seniors. And if we don't do that, the next time, when a fast food place comes in, cause
they tried it before, when the fast, not if, but when the fast food place comes in, there won't be any
hearing, it'll just go up and then we'll have another fast food place, and that will be a tragedy. Um
thank you very much.
CP: Thank you, next speaker.
Speaker: Yes, my name is Craig Cooper. I live in the Laurel as well. Um, for the last 14 years. I have
been following this project since 2006. I would like to express my full and complete support for this
project. This project provides the highest and best use, in my opinion. I work as an environmental
engineer. The environmental, um, contamination issues are not significant there, they can be easily
addressed. And I think that this type of project is what's called smart growth. You put high density, you
know, residential near your transportation, near your commercial districts, and so we can increase foot
traffic in the Laurel, and there's a lot of positive things that can come from that. A n d , on top of that, we
have a moral imperative to provide senior housing. I really believe that. And I am really glad that other
people in the Laurel are finally starting to speak out. I think you are really starting to hear the true voice
of the people in the Laurel. I, uh, every morning I walk down to High and MacArthur, I do casual
carpool, of the X3(?) bus there, I point across the street and I say, hey do you see the empty lot over
there? They are thinking about, you know, putting in senior housing. Without fail, every single person
in the Laurel that I spoke to said that sounds like a great idea. Without fail. Right now we have an
empty lot that's causing us problems, and you probably know the problems that we've had with this
empty lot. I won't get into it. This is definitely the highest and best use. It has sat vacant for way too
long. Let's get this project going. I am 100% m favor of it. Thank you.

CP: Thank you. Are there additional speakers then?
Clerk: Yes. Yes.
Speaker: Good evening. I'm Leila Moncharsh, and I represent a number of the merchants. A n d , i f f a c t , l
think the only merchant that is in favor of the project on the Laurel, that 1 am aware of, is the Manos
Company because it stands to do quite well if there is senior housing there. Because that is their client
base.

But the merchants do not want to see the City change the use of that lot from retail to

residential. They had no problem with the bottom level being using for retail, and an upper floor or two
being used for residential. The problem with this project was, well. First of all there were several
problems with it. First of all, it is way too tall. As I said in my letter, which I hope you got. I don't know
how many of the comments made it to you and how many did not. But, this is like twice the zoning in
height. And it's massive. And it wasn't the community... I heard the building representative say over
and over because the community wanted this and the community wanted that. The community had
nothing to do with it. What happened was. Commissioner Z-M was an architect, and she looked at this
thing and she realized that it was just sort... it was hideous.

It was a rectangle with a little rectangle

inside. Right? And the seniors were going to live sort of around this rectangle, and you have this great
big dark area inside. And we actually found some other development projects that Mr. Gravorkian (sp?)
and the A M G Associates had built in southern California. W e got an overhead photograph of what this
looked like, and it was hideous. And so Z - M , bless her heart, spent time after time after time trying to at
least make it look like somehow it might be compatible. And she never did. I mean, I think she was a no
vote. By the time the whole thing got done, she said I just can't do this. And you know, basically, it is
very, very large. The quality of life for the seniors is extremely poor because the one thing that those
photographs that the building representative showed you don't illustrate is that High St. and MacArthur
are wide, multi-laned, extremely busy streets. So you've got a situation with seniors where they are
going to have to get through all that traffic to get on one side of the street to the other. The studies that
have come out recently and have been coming out more and more is that older people do best when
they can walk in their neighborhood. There is just no way that you can make it if you are older, you
have a cane. The problem with the traffic wasn't that the project was going to add more traffic. The
problem was that it didn't have any way that it could assist older people getting out of the project,
across the street and into the Laurel. So one of the things that we had asked for very early on is, we said
- look, this was a project that Jean Quan, who was then the Councilmember, it was like her favorite
project. W e had done Lincoln Court, and that went fine. Everybody really appreciated it. Jean said
we've got to have this. We've just gotta have it. W e kept, you know, pointing out to her the downsides
of it (chuckle). A n d , so one of the things we came up with is we said that look, if you have to have it
Jean, then fine, but can't you at least put a shuttle service in here?

And at that time the issue wasn't

that the developer would or would not pay for it, it was going to get paid for by the developer. The
issue was how many times a day. And you know we couldn't even get that out of this development
project. W e could get no commitment that a shuttle service would come in there and pick up these
older people and get them somewhere where the poor folks could even get groceries. You know. I
mean, it was that bad. And now we don't even have a commitment to even pay for the shuttle service.
It is completely up in the air. If you look at the Conditions and you look at how this is set up. The shuttle

service, there was an issue about where it would go, that's why it got moved. Because, basically, there
was even a problem with that. With the massiveness of this building and the way it was set up. So,
you've got a situation where you are putting seniors into a building that has no amenities as far as a
court area. It has no light; it has nothing to be attractive to anybody. I mean, I wouldn't want to live
there. And as somebody who took care of a parent for eight years with dementia, you know, I'm sorry,
but my heart goes out to the people who are in my situation. W h o are trying to find good housing for
their parents. That is just not it. Uh, and so, basically, you've got the quality of life issue because they
can't walk into the Laurel safely and get across all that traffic. You know, as my mother got older, she
had more and more trouble appreciating the fact that you have to be more and more careful as you go
across the street. How much more time do I have, Scott? (Inaudible response). So, basically what I've
written about, I've written about the variance issue because that's still a legal problem. You know, the
stock market is always going to go up when the stock market is doing well. And the stock market is
always going to go down when it is doing badly. And that's kind of the approach that has been taken to
this particular lot. It got tied up in litigation with Mr. Govorkian and Hahn family for years. It's tied up,
as far as I know, now. It got into a fight amongst them as to who was going to pay for the EIR. It wasn't
like the community was responsible for the amount of time these people took. It just is huge, it is not a
good quality of life for anybody to live in it, let alone try to get out and walk around. There's no grocery
store that is nearby there that is adequate for the needs of older people, let alone anybody else. That
Maxx store is completely unsatisfactory. And how are they going to get anywhere without the shuttle?
OK. So those were the reasons. And sealing them in? You know, air filtration works great until you
open a window. And if you can't open a window, then you are back in the quality of life issue again. So
these were the topics that came up and these were the issues that occurred. And, you know, 1 have got
to tell you, the merchants do not want this. And they are going to fight this, every chance they get,
every way they can. Because it takes away from their investment as well. Thank you.
CP: Thank you. Are there any additional speakers?
Clerk: No additional speakers.
CP: All right. W h o wants to start this?
C Weinstein: I have a couple of additional questions, I guess, for the project applicant. Can you speak....
I don't know what legal issues she was referring to in terms of the Hahn property, and the second thing,
I guess, is could you speak a little bit to the traffic and pedestrian plan and your thoughts on the shuttle.
That would be great.
A G ; Sure. With respect to the Hahn issue, I have no idea what she is talking about. 1 have not been
served with any complaint. I have legal title to the property. I have provided the legal title evidence to
the City. Um, and I could certainly provide it. I can also tell you that I have not been served with any
lawsuit. Um, I mean, if there is any... I don't even want to get into that, cause it's just (shrugging and
waving his hands around) - it's just factually incorrect.
Commissioner Weinstein: I believe you.

A G : Um, with respect to the shuttle. We provide shuttle on an as needed basis. W e have thousands of
units that we own throughout California, and to the extent that there is demand, we provide it. We also
enter into partnership agreements with local nonprofits that provide that service. And that's pretty
much it on that issue. And there are a couple of other issues... if you give me the opportunity, I can
clarify, but that is up to you. Some comments that she mentions which were just factually incorrect.
CP: And you also asked about the traffic. And I was wondering about... to shorten the length of the
crosswalk. Could you address that?
A G : (Interrupted by Planner LW - you might want to have the environmental consultant to address
that.) I can try, but
PLW: That was something that we did look at so if you want to address that Lynette. Signal timing was
looked at for seniors crossing, since it was brought up over and over again. So we looked at that and she
can reference the page in the Response to Comments that refers to that.

While Lynette is coming up

here, though, I wanted to mention that, um, on page 45 of Attachment B, in the Standard Conditions of
Approval and Mitigation Monitoring and Reporting Program. There are three recommended conditions
of Approval. They weren't required to alleviate any significant impacts. But it was recommended that
to improve some of the traffic circulation in the area, some of the traffic, safety concerns that people
had. Recommendation Trans I was included and it says .. In consultation with City of Oakland Staff
consider the provision of shuttle service as a strategy to be included in the Transportation Demand
Management Plan required by Standard Condition of Approval Trans 1. So, it is always a Standard
Condition of Approval to every project has to provide a Transportation Demand Management Program.
If considered feasible, implement the City approved shuttle service. So we would look at the time that
they are supposed to submit the T D M Plan, if it seems like including shuttle service is appropriate, we
already know that it is physically possible to accommodate it in the garage and the matter is really more
whether or not Alexis is able to find an existing shuttle service in the area that wants to just stop at the
site, serve the site, or if he needs to contract one out himself. He has said though, that it is usually
easier to piggyback on existing service than to create your o w n . So, it is more the details are going to be
left to that Plan and that is later on, and it is not a requirement, it's a recommendation.
A G : To clarify. She referred to seniors with canes crossing the street. Well, while some seniors may
have canes, not all seniors have canes. And this is an active senior community. It is intended to target a
certain segment, and before you get to assisted living, or any of the type of congregate care. It is not,
you know, its, they don't have all canes. Some may have canes, but most will not.
Environmental Consultant: (did not give name). The draft EIR as well as the Response to Comments,
oops sorry. Lynn Aptious (sp?) with Urban Planning Partners, and we prepared the EIR for this project.
And in response to the comments raised about the crossing times as the signals, our consultant, traffic
consultant, did look at that, uh, page 204 of the draft EIR details that. It is also discussed on page 89 of
the Response to Comments document. And they did find that the signal timing as they are currently set
are adequate for senior crossing. Happy to answer any other questions.

CP: Do we have any other questions for anybody? All right then. Do I close the public hearing and bring
it... yes, all right, so... I am closing the public hearing and bringing it back to the Commission to
comment. Mr. M o o r e would you like to start?
C M : First of all, I actually had a meeting in the neighborhood earlier this week, I think it was, or maybe
late last week. And there definitely are concerned neighbors. I know that there are a number of
concerned neighbors. I have gotten a lot of letters, and some calls.. I think the focus of the c o n c e r n , the
biggest concern that I heard was from merchants along MacArthur and that this is not a good anchor
project for retail on MacArthur. And I think that that's true. They were concerned about the bulk of the
project along MacArthur as it goes further away from High. And the setbacks. And it's is, you know, a
bulky project and across the street from that is the Post Office, and that is also a kind of a big edifice.
There are things I would have liked to have seen this project do differently, particularly the height and
density, but it is a project that's here and its gone through quite an extensive process and I am kind of
uncomfortable even to figure out how to unravel this thing. So it's a project that is before us and I am a
little unsettled about it.
CP: Commissioner Weinstein.
CW: I too have gone to the site. I have gone at different times of the day to get a sense of the
character. And I think, you know, it is an area that has significant vacancy, and it is a vacant lot that has
sat vacant for years. And I think this is an opportunity to follow the intention of the General Plan which
is to bring infill and increase housing to support commercial corridors. And I think that this is an
opportunity to build on a site that is not attracting the type of commercial that maybe other, uh, other
neighbors, and other merchants may want. But this is the type of project that can help spur additional
development and bring in additional commercial. I think it is important that you bring residential first in
order to activate an area. And I think having senior housing near services, and particularly near transit
all the transit access that is there is really important and a good opportunity. It doesn't exist in all, in
different areas of Oakland. Coming into this project late into the process, I think it is hard to make
comments on the design. Uh, I think it has been through an extensive design process, and so I wouldn't
want to undermine that. I think the developer has been patient (chuckle) through all of those iterations,
which I know can be difficult and I imagine that the developer at this p o i n t , and community members
also, want some certainty about the project moving forward. I wouldn't want to have it go through
another round of design. So, 1 am in many ways excited about this project. To see new housing brought
to the Laurel District to support commercial vitality of the area.
CP: Thank you. Commissioner Bonilla.
CB: Yes. I am very familiar with this area. I lived in the Fruitvale for about fifteen years. So I drove by it
quite often, -— the Laurel District a lot, on my way to Mills College. So I am very familiar with it. It's an
eyesore right now. Life is about compromises. Um, while some segments of the Laurel District might
not be happy about it, would like an anchor commercial entity to take hold there to help them out with
their businesses. I really feel that demographics don't lie. We need senior housing. The population is
aging. These are things that we must take into consideration, while we weigh the pros and cons. W e

had several speakers that spoke to that - the aging population and how they would like to have access
for their own family members in the not too distant future. Uh, and I think that this is good use. I have
my doubts in regards to noise because of the seniors and proximity of the freeway. But I believe that
has been mitigated with the insulation. I have some background in construction. And there is no
openings facing the freeway. There is no windows. And so that took care of that. And 1 am pleased,
with that. Having said that, I am in support of the project because I think it will be more beneficial in the
long run than the people who might not be agreeable with it. Thank you.'
CP: OK. Well, my history goes, with this project, goes back a little further than my fellow
Commissioners. While I was not here at the early stage in the initial approval. I was here when it came
up for scoping for the EIR. A n d , at that time, I thought the project looked pretty good, and was
disappointed that It wasn't going to move ahead at that time. Uh, what does often happen with these
projects that get drug out and drug out and drug out, you do sometimes lose continuity. And so, as the
Staff person mentioned, I am going to propose an additional Condition of Approval for my fellow
Commissioners consideration tonight. And what I see as I review this set of plans, is there does seem to
be a sort of out of sync between the architecture and the landscape architecture. Some of them real
basically, like where you have shown bike racks and the bus stop not quite aligning. Specific things that I
noticed - screening between the building and the landscape buffer along the highway. You know, what
are we screening. It's a landscaped area, so I'm not sure your really need the screening there. Uh, I
think my major concern and made the focus of the condition is primarily the interior courtyard.

It

seems to be overly paved. There is basically a little bit of planting in the middle and twelve foot wide
pedestrian circulation all around it. And unless programmatically there is a requirement for a lot of
paving on that interior space, I would urge you to add some more greenery. Something, specifically,
that will provide some shading. Contrary to some of the speakers, my office actually does a great deal
of this kind of design and those interior courtyards can get too much light and so you do need to provide
some shading and the ability for the residents to move in or out of the sun. Uh, there are also, in the
set, I know we have been through design Review and 1 am not going to ask you to go back to Design
Review. But there was very little information about the materials, the landscape materials for the
courtyard. We don't know what the paving is, we don't know what the water feature is, we don't know
what the site furnishings, so t am going to ask that to be looked at by Staff. Programmatically, no
information about how that large multi-use space is going to be used. If you really have a program for it,
we just need to know that and if not, maybe that is where some of the additional softscaping can go.
Uh, I did include in this, 1 would like you to consider possibly an alternate species to evergreen pear. •
Just because I know from doing a citywide survey, that it is terribly overused in Oakland and more and
more I am seeing a decline of the pears from the fire blight. I did hear you saying during your
presentation you are trying to match what is already there. And if that is the case, I would certainly
understand. I wish they would come up with a fire blight resistant version of the pear. I like the nice
detailing of the laurel. And I am glad to hear that that came from the neighborhood. A little bit of
reservations. Don't overdo it. Particularly liked it in the railing. I am not so sure about it being on the
facade of the building. Overall, I really like this project. I will disagree with many of the speakers that
thought it was way too big and way too dense. We are building things like this all over the place. This is
a standard model, on podium, and four stories above. It is what is going on (shrugging her shoulders).

And the fact that it is immediately adjacent to the freeway... to me, if you can't do it, density here,
where do you want to do it. I want to acknowledge if it was the civil (?) or architect, but your parking
layout is absolutely masterful. It is one of the best used, efficient parking layouts ever. 1 particularly like
the treatment of the signage on the facade facing High Street. I really like the way you brought the
vehicular access into the underground parking at midblock of M a c A r t h u r I think that that will really,
downplays the vehicular access and it helps to create that breezeway, the separation and create that
two different building effect. I also really like the use of the wood trellis detailing. Particularly at the
corner of High and MacArthur. And the other places where you have it sort of at the pedestrian scale. I
am not so certain about how it is used on the rooftops. And I know that is something that you have
been asked to add. And I think you are almost there. But if you could share with your a r c h i t e c t - m y
first reaction to that was that it felt dated to me. I think we already have that detail somewhere else on
a building in Oakland. So if you could ask your architect to refine those w o o d decorative elements, I
think it would improve the project. And I also just want to add that I agree that I think this will very
likely stimulate development around this area. So for those in the audience who really want more
commercial, I think this is the best way to make it happen. So, unless anyone has any other brilliant
thing to say, I will entertain a motion.
CB: M o t i o n to accept the City Staff Recommendation.
I think CW seconded, but hard to tell, no microphone or anything audible or obvious.
CB: Motion to approve recommendations, Staff recommends that the Planning Commission take public
testimony about the CEQUA findings for the project, which includes certification of the EIR and rejection
of alternative as infeasible as attachment C... Standard Conditions of Approval, Mitigation, Monitoring
and approval program in attachments B, and approve the Conditional Use permits and Minor Variances
and the.... Project. And subject to the conditions of Approval

Based on the attached findings.

(Very

hard to understand him.)
CP: Second?
Someone seconded, but unclear who.
Attorney: Madame Chair. That would include your proposed Condition No. 19?
CP: I'm sorry. Yes.
Attorney: You don't need to read that, we have it all, we have it all here. But you did add something
else, something about a roof element - is that No. 20 then? Or is that all
CP: Oh, that was just an informal asking, it wasn't an official...
Attorney: OK, just clarifying.
CP: Yes, thank you.
CW: I send the motion.

Clerk: Commissioner Moore:
CM: No.
Clerk: Commissioner Weinstein?
CW: Yes.
Clerk: Commissioner Bonilla?
CB: Yes.
Clerk: Chair PaUillo?
CP: Yes.
Attorney: So this item is approved by a vote of three ayes and one no. This item is appealable to City
council within 10 days.
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$19,755,20

+ Interest

WHEREAS, t h e owners, a s known t o t h e C i t y o f Oalcland, o f t h e r e f e r e n c e d
r e a l p r o p e r t y were l a w f u l l y n o t i c e d b y t h e C i t y o f a n u i s a n c e o r
s u b s t a n d a r d o r h a z a r d o u s o r i n j u r i o u s c o n d i t i o n on t h e p r o p e r t y m a i n t a i n e d
i n v i o l a t i o n o f code or. o r d i n a n c e ; AND
WHEREAS, t h e C i t y l a w f u l l y i n i t i a t e d abatement a c t i o n when t h e ' c o n d i t i o n
on t h e p r o p e r t y was n o t c o r r e c t e d e x p e d i t i o u s l y b y t h e owners; AND
WHEREAS, t h e owners, upon demand, f a i l e d t o reitrOsurse t h e C i t y f u l l y f o r
a c c u m u l a t i n g f e e s and c o s t s and a c c r u i n g i n t e r e s t l a w f u l l y a s s e s s e d f o r
abatement a c t i o n ; THEREFORE
NOTICE I S NOW GIVEN, t o t h e Owners and t o mortgagees and h o l d e r s o f l i e n s
and o t h e r encumbrance o f r e c o r d and t o b e n e f i c i a r i e s under deeds o f t r u s t
o f r e c o r d o r o t h e r h e i r s o r s u c c e s s o r s o r a s s i g n s and t o p u r c h a s e r s ,
whether f o r v a l u e o r b y d e l i n q u e n c y s a l e o r t r a n s f e r e n c e o r conveyance,
among o t h e r s h a v i n g a l e g a l i n t e r e s t i n t h e p r o p e r t y t h a t t h e C i t y
encumbers t h e p r o p e r t y w i t h a p r i o r i t y l i e n r o r t h e r e f e r e n c e d d o l l a r
amount and a c c r u i n g i n t e r e s t from t h e g e n e r a l l e v y .of p r o p e r t y t a x e s w i t h
a s p e c i a l assessment (GOV 38773, GOV 53935, R&T 3712); AND
NOTICE I S ALSO GIVEN, f o r t h e p r i o r i t y l i e n a n d s p e c i a l assessment, t h a t
a l l laws a p p l i c a b l e t o t h e l e v y and c o l l e c t i o n ana enforcement o f
m u n i c i p a l and c o u n t y p r o p e r t y t a x e s a r e e q u a l l y a p p l i c a b l e and s i m i l a r l y
t h a t under f o r e c l o s u r e and d e l i n q u e n t s a l e a l l p e n a l t i e s and i n t e r e s t and
procedures are a l S Q ^ q u a l l y a p p l i c a b l e .
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF ALAMEDA

}
}

ss .

On June 18, 2007 before me, Shamika K Johnson, Notary Pxiblic,
personally appeared Antoinette Renwick, personally known to me
(or proved to me on the basis of satisfactory evidence) to be
the person whose name i s subscribed to the within instrument and
acknowledged to me that she executed the same i n her authorized
capacity and that by her signature on the instrument the person,
or the entity upon behalf of which the person acted, executed
the instrument.
WITNESS my hand and o f f i c i a l seal

Shamika K Johnson'

SHAMIKA K. JOHNSON
CommiMlon P
Notoiy Public - CoDfomla
AJamooo county
My Conm BipbBS Sep ] B. 2010|

Shamika K Johnson
Commission # 1694405
Notary Public - Califomia
Alameda County
My Comm. Expires Sept. 18, 2010
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$30,458.40 + I n t e r e s t
PRIORITY LIEN & SPECIAL ASSESSMENT
WHEREAS, the owners, as known to the C i t y of Oakland, of the referenced
r e a l property were l a w f u l l y n o t i c e d by the C i t y of a nuisance or
substandard o r hazardous or i n j u r i o u s c o n d i t i o n on the property maintained
i n v i o l a t i o n of code or ordinance; AND •
WHEREAS, the C i t y l a w f u l l y i n i t i a t e d abatement a c t i o n when the c o n d i t i o n
on the property was not corrected e x p e d i t i o u s l y by the owners; AND
WHEREAS, the owners, upon demand, f a i l e d to reimburse the C i t y f u l l y f o r
accumulating fees and costs and accruing i n t e r e s t l a w f u l l y assessed f o r
abatement a c t i o n ; THEREFORE
NOTICE IS NOW GIVEN, t o the owners and t o mortgagees and holders of l i e n s
and other encumbrance of record and to b e n e f i c i a r i e s under deeds of t r u s t
of record or other h e i r s or successors or assigns and to purchasers,
whether f o r v a l u ^ or by delinquency s a l e or transference or conveyance,
among others having a l e g a l i n t e r e s t i n the property that the C i t y
encumbers the property w i t h a p r i o r i t y l i e n f o r the referenced d o l l a r
amovuit and a c c r u i n g i n t e r e s t from the general l e v y of property taxes with
a s p e c i a l assessment (GOV 38773, GOV 53935, R&T 3712); AND
NOTICE IS ALSO GIVEN, f o r the p r i o r i t y l i e n and s p e c i a l assessment, that
a l l laws a p p l i c a b l e co the levy and c o l l e c t i o n ana enforcement of
municipal and county property taxes are e q u a l l y appliceible and s i m i l a r l y
that uDder foreciosur:e and delinquent s a l e a l l p e n a l t i e s and i n t e r e s t and
lally applicable.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT"
STATE OF CALIFORNIA }
COUNTY OF ALAMEDA
}

SS.

On May 30, 2007 before me, Diana L Rex, Notary P u b l i c ,
p e r s o n a l l y appeared A n t o i n e t t e Renwick, p e r s o n a l l y known to me
(or proved to me on t h e basis of s a t i s f a c t o r y evidence) to be
the person whose name i s subscribed t o the w i t h i n instrument and
acknowledged t o me t h a t she executed the same i n her authorized
capacity and that by her signature on the instrument the person,
or the e n t i t y upon b e h a l f of which the person acted, executed
the instrument.
!SS n,y hand and official

seal.
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Diana L Rex
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Diana L Rex
Commission* 1654929
Notary Public - Califomia
Alameda County
My Comm. Expires Mar 28,2010
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THIS SPACE FOR RECORDER'S USE ONLY
No Fee For Recordation
C a l i f Government Code Sections 27383, 27387
P R I O R I T Y
L I E N
AND
S P E C I A L
A S S E S S M E N T
Complaint 0703486
Assessor's P a r c e l Number 030 -1982-122-00
CEDA L i e n L028771
L i e n Inv: 10062875
Property Address 4317 MACARTHUR BL
O r i g i n v : 10057022
Oakland, C a l i f o r n i a
Property Owner HAHN & KANG EQUITY 1 LP
$2,695.00 + I n t e r e s t
PRIORITY LIEN & SPECIAL ASSESSMENT
WHEREAS, the owners, as known t o the C i t y of Oakland, of the referenced
r e a l property were l a w f u l l y n o t i c e d by the C i t y of a nuisance or
substandard o r hazardous o r i n j u r i o u s c o n d i t i o n on the property maintained
i n v i o l a t i o n of code o r ordinance; AND
WHEREAS, the C i t y l a w f u l l y i n i t i a t e d abatement a c t i o n when the c o n d i t i o n
on the property was not c o r r e c t e d e x p e d i t i o u s l y by the owners; AND
•WHEREAS, the owners, upon demand, f a i l e d t o reimburse the C i t y f u l l y f o r
accumulating fees and costs and accruing i n t e r e s t l a w f u l l y assessed f o r
abatement a c t i o n ; THEREFORE
NOTICE IS NOW GIVEN, t o the owners and t o mortgagees and holders of l i e n s
and other encumbrance of record and t o b e n e f i c i a r i e s under deeds of t r u s t
of record o r other h e i r s or successors o r assigns and t o purchasers,
whether f o r value or by delinquency s a l e o r transference o r conveyance,
among others having a l e g a l i n t e r e s t i n the property that the C i t y
encumbers the property w i t h a p r i o r i t y l i e n r o r the referenced d o l l a r
amount and a c c r u i n g i n t e r e s t from the general l e v y of property taxes w i t h
a s p e c i a l assessment (GOV 38773, GOV 53935, R&T 3712); AITO
NOTICE I s ALSO GIVEN, f o r the p r i o r i t y l i e n and s p e c i a l assessment, that
a l l laws a p p l i c a b l e t o the l e v y and c o l l e c t i o n ana enforcement of
municipal and county property tcixes are e q u a l l y a p p l i c a b l e and s i m i l a r l y
that lander f o r e c l o s i i i ^ and delinquent s a l e a l l p e n a l t i e s and i n t e r e s t and
proceaures are also/e(5ually a p p l i c a b l e .
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CITY OF OAKLAND
by( & n l 0 ^ y ) l u J U U J k ! L ^ ^
Dated 07/29/08
Inspections Manager - CEDA
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF ALAMEDA

}
}

SS.

On August 12, 2008 before me, Mariko Highsmith, Notary P u b l i c ,
p e r s o n a l l y appeared A n t o i n e t t e Renwick, who proved to- me on the
b a s i s of s a t i s f a c t o r y evidence to be the person.whose name i s
subscribed t o the w i t h i n instrument and acknowledged t o me that
she executed the same i n her authorized capacity and that by her
signature on the instrument the person, o r the e n t i t y upon
behalf of which the person acted, executed the instrument.
I c e r t i f y under PENALTY OF PERJURY' ixnder the laws of the State
of C a l i f o r n i a that the.foregoing paragraph i s true and c o r r e c t .
WITNESS my hand and o f f i c i a l s e a l .

MARIKO HIGHSMfTH

CommlssiDn #1795597

Nourr PubBc - CBllfomla |
Mumdi County
My Cemm. Ex^lfw Apr ^J-201

Mariko High

Mariko Highsmith
Commission # 1795597
Notary Public - California
Alameda County
My Comm. Expires Apr 17, 2012
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A S S E S S M E N T
P R I O R I T Y
L I E N
AND
S. P E C I A L
Complaint 0805191
Assessor's P a r c e l Number 030 -1982-121-00
CEDA L i e n L03 0290
L i e n Inv: 10065960
Property Address 4311 MACARTHUR BL
O r i g Inv: 10064842
Oakland, C a l i f o r n i a
Property Owner HAHN
KANG EQUITY I LP
$2,597.00 + I n t e r e s t
PRIORITY LIEN & SPECIAL ASSESSMENT
WHEREAS, the owners, as known t o the C i t y of Oakland, of the referenced
r e a l property were l a w f u l l y n o t i c e d by the C i t y of a nuisance o r
substandard o r hazardous o r i n j u r i o u s c o n d i t i o n on the property maintained
i n v i o l a t i o n of code o r ordinance; AND
WHEREAS, the C i t y l a w f u l l y i n i t i a t e d abatement a c t i o n when the c o n d i t i o n
on the property was not c o r r e c t e d e x p e d i t i o u s l y by the owners; AND
WHEREAS, the owners, upon demand, f a i l e d t o reimburse the C i t y f u l l y f o r '
accumulating fees and costs and accruing i n t e r e s t l a w f u l l y assessed f o r
abatement a c t i o n ; THEREFORE
NOTICE IS NOW GIVEN, t o the owners and t o mortgagees and holders of l i e n s
and other encumbrance of record and t o b e n e f i c i a r i e s under deeds of t r u s t
of record o r other h e i r s o r successors o r assigns and t o purchasers,
whether f o r value o r by delinquency s a l e o r transference o r conveyance,
among others having a l e g a l i n t e r e s t i n the property that the C i t y
encumbers the property with a p r i o r i t y l i e n f o r the referenced d o l l a r
amount and accruing i n t e r e s t from the general l e v y of .property taxes with
a s p e c i a l assessment (GOV 38773, GOV 53935, R&T 3712); AND
NOTICE IS ALSO GIVEN, f o r the p r i o r i t y l i e n and s p e c i a l assessment, that
a l l laws a p p l i c a b l e t o the levy and c o l l e c t i o n and enforcement of
municipal and county property taxes are e q u a l l y a p p l i c a b l e and s i m i l a r l y
that/«nder f o r e c l o s u r e and delinquent s a l e a l l p e n a l t i e s and i n t e r e s t and
proofequres are a l s o ' e q u a l l y a p p l i c a b l e .
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BUILDING OFFICIAL
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JL CITY OF OAKLAND
by( J T J 9 M M ^

Kj^4t*^c/C-^

S ^ t d i h f e t t a Rigawlck
Inspections Manager - CEDA

Dated 12/22/08

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
STATE OF CALIFORNIA
COUNTY OF ALAMEDA

}
}

SS.

On January 5, 2009 before me, Mariko Highsmith, Notary P u b l i c ,
p e r s o n a l l y appeared A n t o i n e t t e Renwick, who proved t o me on the
basis of s a t i s f a c t o r y evidence t o be the person whose name i s
subscribed t o the w i t h i n instrument and ac)aiowledged t o me that
she executed the same i n her authorized c a p a c i t y and that by heir
signature on the instrument the person, o r the e n t i t y upon
behalf of which the person acted, executed the instrument.
I c e r t i f y under PENALTY OF PERJURY under the laws of the State
of C a l i f o r n i a that the foregoing paragraph i s t r u e and c o r r e c t .
WITNESS my hand and o f f i c i a l s e a l .

Mariko Highsmit

MAHIKO HIGHSMITH
Commlwlon* 1795597
Notary PuWfc.caiifornJa 5
Alameda County
'
LComm.Eitpifflflflp>iT ^.^^^j
Mariko Highsmith
Commission # 1795597
Notary Public - California
Alameda County
My Comm. Expires Apr 17, 2012
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STAFF REPORT
July 17, 2013

High and MacArthur Mixed-Use Project
4311-4317 MacArthur Boulevard (APN 030-1982-121-00
through 030-1982-123-00)
Redevelopment of a currently vacant lot with a mixed-use project
including approximately 115 units of senior housing, 3,446 square
feet of ground-floor commercial space, and 65 parking spaces.
A M G and Associates, LLC
Alexis Gevorgian/(818) 380-2600 ext. 14
CMDVlO-312, ERlO-0001
Major Conditional Use Permits, Design Review, Variances, Parcel
Map Waiver; certification of EIR
Neighborhood Center Mixed Use
C-30 Distnct Thoroughfare Commercial Zone; C-31 Special Retail
Commercial Zone; S-4 Design Review Combining Zone (Current
Zoning is CN-3 Neighborhood Commercial Zone 3 and CN-2
Neighborhood Commercial Zone 2)
An Initial Study and Draft Focused Environmental Impact Report
was prepared and circulated; a Response to Comments
Document/Final EIR was published on July 5, 2013
N/A (There are no buildings located on the project site)
4
4
March 5, 2010
Certify EIR and approve project
Appealable to City Council within 10 days
Contact the case planner, Lynn Warner, at (510) 238-6983 or by
e-mail at lwarner(5joaklandnet.com.

SUMMARY
The applicant proposes to redevelop the currently vacant property bounded by High Street, MacArthur
Boulevard, and Interstate 580 with a five-story mixed-use project including 115 units of senior housing,
3,446 square feet of ground-floor commercial space, and 65 parking spaces (Project).
The Project is subject to the environmental review requirements of the Califomia Environmental Quality
Act (CEQA). A Focused Draft Environmental Impact Report (DEIR) was prepared that analyzed the
potential environmental impacts of the Project, which were not screened out for further review by the Initial
Study. The DEIR was reviewed by the Planning Commission at a public hearing on December 5, 2012. A
Response to Comments/Final EIR (FEIR) was published on/before July 5, 2013 that addresses comments
received on the DEIR. Although no mitigation measures are required for the Project, Standard Conditions of
Approval are imposed.
The purpose of today's hearing is to hear comments from the public and the Planning Commission
concerning the EIR and the proposed Project. Staff recommends the Planning Commission certify the EIR
and approve the Project, subject to the attached findings and conditions of approval.

ATTACHMENT B

CITY OF OAKLAND PLANNING COMMISSION
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CMDV10-312, ER10-001
AMG & Associates
4311-4317 MacArthur Boulevard
C-31, C-30/S-4 (currently CN-2, CN-3)
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SITE DESCRIPTION
The Project site is approximately 0.93 acres in size and is currently vacant except for a billboard. The
triangular shaped site includes three parcels and is bounded by High Street to the north, Interstate 580 to
the west, and MacArthur Boulevard to the southeast.
The site is surrounded by a combination of commercial and residential uses. Buildings in the immediate
vicinity range from one to three stories in height.
PROJECT DESCRIPTION
The Project involves the redevelopment of the site with a five-story mixed-use Project including 115 units
senior housing, 3,446 square feet of ground-floor commercial space, and 65 parking spaces. The
commercial space would be located in two separate areas, a 2,959 square foot space located on
MacArthur Boulevard at the corner of High Street, and'a 487 square foot kiosk fronting on High Street.
Four stories of one-bedroom senior units will be located on a podium over the ground-floor which will
include parking and commercial space. The height of the building varies from 47-60 feet.
The entrance to the parking garage would be located mid-block on MacArthur Boulevard, and the loading
area would be located off of High Street. The parking garage would be divided by a security gate into
two areas, one accessible only to residents and the other accessible to visitors, patrons of the commercial
space, and residents.
The Project has been designed to appear as two separate structures surrounding an interior courtyard for
the residents. The courtyard is 7,928 sq. ft. in size and includes landscaping, a water feature, seating
areas, and a large, open, multi-use space. In addition, open space is provided through the public area on
the High Street frontage of the Project that includes a seating area, and via 10,664 sq. ft. of private patio
and balcony space. The exterior building materials include a combination of smooth finish stucco and
fiber cement lap siding, with a slate base at the entries, metal balconies and railings, wood or steel
canopies, aluminum windows, and decorative metal grills to screen the parking garage. The perimeter of
the building and the courtyard will be landscaped. Each building will be painted in a variety of earth
tones, with a different color scheme for each of the buildings. An as yet undesigned art feature will be
provided in front of the High Street elevation of the building, subject to review and approval by the
Zoning Manager or designee. Design review of this art feature is included as a requirement in Condition
of Approval 16. The Project plans are attached to this report (see Attachment A).
BACKGROUND
A similar project was previously approved on February 20, 2008 by the Planning Commission, but was
appealed to the City Council. Subsequently, the applicant withdrew his application, which invalidated
all land use approvals rendering the appeal moot.
In March 2010, the applicant submitted a new application for plaiming-related approvals. The new
application includes a slightly revised Project description with an increase in the amount of ground-floor
commercial space from 3,124 to 3,446 square feet, and an increase in the number of parking spaces
provided from 64 to 65. This new application also includes minor revisions to the ground floor plan
related to parking and bicycle parking, a change in the site plan to remove the optional shuttle turn-out on
High Street, and more detail provided on the building elevations. The Project elevations are essentially
the same as the project that was previously approved.
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At the June 15, 2011 scoping meeting for the DEIR, a few design concerns were raised by the Planning
Commission. Because the previously approved project had already been subjected to rigorous design
review, staff consulted with members of the DRC to see whether there were any outstanding concerns
related to the design of the Project. There were no concerns that warranted the need for the Project
design to come before the DRC again. Therefore, staff determined that the Project should be brought to
•the full Planning Commission for consideration of the Project approvals after the Final EIR had been
prepared.
A community meeting was held for the proposed Project on October 24, 2011. The primary concerns
raised were the status of the Project and whether remediation of the site contamination had begun.
GENERAL PLAN DESIGNATION
The site is designated Neighborhood Center Mixed Use in .the Oakland General Plan Land Use and
Transportation Element (LUTE). The General Plan states that "The Neighborhood Center Mixed Use
classification is intended to identify, create, maintain, and enhance mixed use neighborhood commercial
centers..." The General Plan also states that "Future development within this classification should be
commercial or mixed uses that are pedestrian-oriented and serve nearby neighborhoods, or urban
residential with ground-floor commercial."(LUTE, p. 149). The proposed Project is a mixed-use project
that includes both residential and ground-floor commercial uses. Therefore, the proposed Project uses
are consistent with the General Plan classification for the site. The maximum allowable residential
General Plan density without any density bonus is 125 units per gross acre or 166.67 units per net acre.
The maximum residential density for the 0.93 acre site is 155 units. Thus, the proposed 115-umt Project
is well within the allowable General Plan density. The maximum nonresidential floor area ratio (FAR)
for the site is 4.0. Thus the proposed 3,446 square feet of ground-floor commercial space is well within
the allowable FAR.
In addition, the Project is consistent with several LUTE policies including: Objective N.3 Encourage
the construction, conservation, and enhancement of housing resources in order to meet the current
and future needs of the Oakland community; Policy N3.I Facilitating Housing Construction; Policy
N3.2 Encouraging Infill Development; and Policy N3.9 Orienting Residential Development.
The Project site is identified as an Opportunity Site in the Housing Element of the General Plan and in
the Housing Element EIR. Development of the Project site, at a level consistent with the proposed
Project, was considered in the Housing Element EIR. The High and MacArthur Project DEIR relied upon
and tiered off of the analysis included in the Housing Element EIR and the Land Use and Transportation
(LUTE) EIR. Both the Housing Element EIR, LUTE EIR and the High and MacArthur Project DEIR are
available for review or distribution to interested parties at no charge at the Department of Planning,
Building, and Neighborhood Preservation, 250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA 94612,
Monday through Friday, 8:30 a.m. to 5:00 p.m., and the Housing Element and Project EIR are also on the
City's website at the "Completed Environmental Review" page (paste this link into your browser):
http://vAvw2.oaklandnet.eom/Govemment/o/PBN/OurServices/Application/DOWD009158.
ZONING CLASSIFICATION
The City updated its Zoning Regulations on April 14, 2011. The updated Zoning Regulations do not
apply to project applications that were deemed complete prior to that date, which includes the
proposed Project. Therefore, the previous zoning regulations are applicable to the Project instead of

Oakland City Planning Commission

STAFF REPORT

Case File Numbers: CMDVlO-312; ERlO-0001

Page 5

the current zoning regulations. The current zoning regulations are shown in the table below for
informational, comparison purposes only.
The site is split into two different zoning districts and includes a combining zone. The northwestern
portion of the site is located in the C-31 Special Retail Commercial Zone (the C-31 zoning changed to
CN-2 Neighborhood Commercial Zone 2). The southeastern portion of the site is located in the C-30
District Thoroughfare Commercial Zone with an S-4 Design Review Combining Zone (the C-30 zoning
changed to CN-3 Neighborhood Commercial Zone 3).
The proposed residential and commercial uses are allowed under the C-30 and C-31 zoning classifications
for the site. The maximum residential density for these zoning classifications is set forth in the R-70 High
Density Residential Zone regulations, which allow 1 unit per 450 sq. ft. of lot area. That equates to a
maximum allowable density for the site of 90 units. However, Section 17.106.060 of the Planning Code
allows the density for senior housing to exceed the zoning density by up to 75% with a Conditional Use
Permit (CUP). Therefore, the proposed 115-unit Project would exceed the maximum allowable zoning
density by 28%, which is well within the possible range allowed with a CUP.
In addition, a CUP would be required to reduce the parking requirement. Under Section 17.116.110 of the
Planning Code, a reduction in the number of prescribed parking spaces of up to 75 % may be granted for
senior citizen housing with a CUP. This provision would allow for a reduction in the required number of
parking spaces from 121 (115 residential spaces and 6 commercial spaces) to 65 spaces (59 residential
spaces and 6 commercial spaces). Therefore, the proposed number of residential spaces would be a
reduction of approximately 57%, which is well within the possible range allowed with a CUP. Furthermore,
a CUP would also be required to allowed ground-level parking and loading areas in the C-31 zone.
The Project will also require a Minor Variance to exceed the height limit in the C-30 zone, which is 40 feet,
and in the C-31 zone, which is 35 feet. Section 17.108.010 also restricts building height adjacent to the R-50
zone to 30 feet with an allowed increase of 1 foot height for every additional 1 foot of setback. The height
of the proposed Project varies between 47 and 60 feet and thus requires another Minor Variance.
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Case File Numbers: CMDVlO-312; ERl0-0001
Zoning Regulation Comparison Table

Criteria

Density

Yard - Front
(High St.)
Yard - Street
Side Lot Line
(MacArthur
Blvd.)
Yard - Interior
Lot Line

Applicable Requirement
C-30 & C-31

Current Requirement
CN-2 & CN-3
(For Information)
CN-2: 1 unit per 450 sq.
ft. of lot area = 90 units

1 unit per 450 sq. ft. of lot
CN-3: 1 unit per 375 sq.
area ^90 units
ft. of lot area = 108 units

0'

0'

10'

Minimum 0'
Maximum 10' OR
Maximum front yard
requirement is 75% of
street frontage
0' OR
Maximum front yard
requirement is 50% of
street frontage
0'

Proposed
Project

115 units

0 ' - 16'4"

0'-8'

15'

10'- 15'

40'

Yard - Courts

15'

18'-50'

43'

Height - General

40' (C-30)
35' (C-31)

Height Adjacent to R-50
Zone

30' with allowed increase
of r height for every
additional 1' of setback •

Varies between
47' & 60'. 54'
average.

Open Space

150 sq.ft./unit= 17,250
sq.ft.

17,461 sq.ft.

Varies between
47' & 60'. 54'
average.

N/A

Auto Parking

Bicycle Parking
(long term)
Bicycle Parking
(short term)

Loading

150 sq. ft. /unit= 17,250
sq. ft.
Not specified, however
parking access must not
1 space / unit =115 spaces be from a primary street
1 space / 600 sq.ft. retail/
commercial = 6 spaces

1 space/10 units = 12 spaces
Minimum retail/commercial = 2 spaces
1 space/20 units = 6 spaces
Minimum retail/commercial = 2 spaces
Not specified, however
50,000- 149,999 sq.ft.
access must be on
residential building = 1
ground floor with the
berth
entrance from a nonprimary street

Meets the applicable
requirements.

10'

Yard - Rear

45' (CN-3)
45' (CN-2)

Comment
Exceeds the applicable
requirements. Major
CUP required to exceed
maximum density for
senior housing under
section 17,106.060.

65 automobile
spaces

14 long-term
bicycle spaces
8 short-term
bicycle spaces

1 berth

Does not meet the
applicable
requirements. Minor
Variance is required.
Does not meet the
applicable
requirements. Minor
Variance is required.
Exceeds the applicable
requirements.
Seeks Major
Conditional Use Permit
under Section
17.116.110 to reduce
parking requirement
and to provide groundlevel parking.
Meets the applicable
requirements.

Seeks Major
Conditional Use Permit
to provide ground-level
loading.
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In addition, the S-4 Design Review Combining Zone requires Design Review approval, and a Parcel Map
Waiver is required in order to merge the existing parcels on the Project site. The Project sponsor will apply
for a parcel map waiver to merge the parcels prior to issuance of a building permit for the Project. This is
required in Condition of Approval 15.
Major Conditional Use Permits
Major Conditional Use Permits are required to exceed the maximum allowable density, to reduce the
parking requirement, and to provide ground-level parking and loading. The proposed increase in allowable
density is warranted due to the provision of senior housing which is a benefit for the surrounding
community, the City of Oakland and the region. In addition, some portion of the units will be provided as
affordable housing The planning and environmental analysis and conclusions are the same regardless of
the breakdown between affordable and market rate housing units. In other words, it does not matter if the
Project were to be 100% market rate or 100% affordable, as the planning and CEQA findings are the
same - and can be made ~ for both.
The proposed reduction in the parking requirement is warranted due to the provision of senior housing,
which generates a much lower parking demand than typical multi-family residential projects. Furthermore,
the site is well served by eight AC Transit routes that stop at the comer of High Street and MacArthur
Boulevard so alternative means of transportation are available to the residents.
The provision of ground-level parking and loading is justified because the parking will be enclosed within
the building and screened, and the loading area will be located at the edge of the building.
Minor Variances
Minor variances are required in order to exceed the general height limit and the height limit adjacent to the
R-50 Medium Density Residential Zone. The 47 - 60 foot height of the proposed Project would exceed the
35 - 40 foot allowable height limit. Because the Project provides senior housing and a Conditional Use
Permit is required in order to exceed the allowable density, it is logical to assume that granting such a
density bonus entails waiving the zoning regulation related to height in order to accommodate the additional
units. In addition, the configuration of the lot, the need to provide open space, and the proximity to
Interstate 580 make it difficult to design the Project to be consistent with the height limits. The intent of the
30 foot height limit adjacent to the R-50 zone is to buffer adjacent lower-density residential uses; however
the site is separated from the R-50 zone by Interstate 580 so there are no directly adjacent residential uses.
Design Review
As previously mentioned, the design of the Project was extensively reviewed and revised as part of the
approval process for the previous Project proposed for the site. The previous project design was considered
at two DRC meetings, two community meetings, and three Planning Commission meetings, and was also
discussed with individual DRC members on several occasions.
Staff believes that the proposed Project is attractively designed with high quality materials and that it would
be a substantial improvement to the surrounding Laurel District neighborhood. It would replace an existing
vacant blighted lot that contains a billboard and weeds with a mixed-use building containing active
residential and commercial uses. The design of the Project is appropriate for its prominent location at the
comer of High Street and MacArthur Boulevard, and adjacent to Interstate 580.
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With regard to views of the site, visual building form, and visual quality, although larger in scale than the
majority of existing development in the area, the design of the proposed building will be compatible with
the surrounding neighborhood pursuant to the design review findings.
ENVIRONMENTAL REVIEW
Scope
The Project is subject to the environmental review requirements of CEQA. See separate CEQAfindingsfor '
a detailed discussion of what follows.
A Notice of Preparafion (NOP) for the DEIR was pubHshed on May 18, 2011. The 30-day public
comment period on the NOP ended on June 16, 2011. A Scoping Meeting for the DEIR was held before
the Planning Commission on June 15, 2011.
An Initial Study was prepared, and circulated with the NOP, that screened out certain potential
environmental impacts from further study, including: agricultural resources, biological resources, cultural
resources, geology and soils, hydrology and water quality, land use and planning, mineral resources,
population and housing, public services, recreation, and utilities and service systems. The Initial Study is
included as Appendix A to the DEIR.
The following topics were analyzed in detail in the DEIR to address the remaining potential
environmental impacts of the Project:
A.
B.
C.
D.
E.

Aesthetic Resources
Air Quality and Greenhouse Gases
Hazards and Hazardous Materials
Transportation and Circulation
Noise and Vibrafion

As previously discussed and as provided for in CEQA, the High and MacArthur Project DEIR also relied
upon and tiered off the analysis included in the 2010 certified Housing Element EIR and the LUTE EIR.
As a separate and independent basis from the other CEQA findings, the Project qualifies for CEQA
streamlining pursuant to Public Resources Code section 21083.3 and Guidelines section 15183 (Projects
consistent with Community Plans, General Plans and Zoning) and/or Public Resources Code sections
21094.5 and 21094.5.5 and Guidelines section 15183.3 (Streamlining For Infill Development), for the
reasons detailed in the EIR and the attached CEQA findings.
The Initial Study and DEIR address all environmental topics identified in the City of Oakland's CEQA
Thresholds of Significance and at a level of detail warranted by each topic.
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Publication and Distribution of the DEIR
The DEIR was made available for a 45-day public review period from October 26, 2012 to December 10,
2012. The Notice of Availability for the DEIR was mailed to property owners within 300 feet of the
Project site, distributed to state and local agencies, posted on the Project site, and mailed to interested
parties. Copies of the DEIR were also distributed to City officials, including the Planning Commission,
and were made available at the office of the Department of Planning and Building and on the City's
website at the "Current Environmental Review" page. A public hearing on the DEIR was held by the
Planning Commission on December 5, 2012.
Impacts Identified in the DEIR
The Project would result in several potentially significant impacts. However, all of the impacts identified
in the DEIR would be reduced to less-than-significant levels with implementation of the proposed
Standard Conditions of Approval (SCA) (see the summary table in Attachment B). The SCA are the
functional equivalent of mifigation measures and are legally enforceable in the same manner as
mitigation measures. There are no mitigation measures required for the Project, nor are there any
significant and unavoidable impacts of the Project.
Key Environmental Issues
Below is a summary of the key environmental issues related to the Project. Note that the list below only
contains the key items related to the environmental effects of the Project; for a complete discussion of
each environmental topic see the attached CEQA Findings and the EIR.
Throughout the environmental review process, several comments have been received from the public
regarding the potential impacts of the Project on transportation and circulation. In particular, concerns
were raised about possible traffic problems at the High Street and MacArthur Boulevard intersection.
The EIR found that the Project would not result in any significant traffic impact at this intersection.
Other concems were raised regarding potential circulation problems related to parking and site access.
The EIR found that the Project meets the parking requirements, and that with implementation of Projectspecific Conditions of Approval it would not result in any significant impacts related to site access.
The EIR included the following recommended measures to include as Project- specific Conditions of
Approval to improve traffic operations of the Project related to shuttle service, the loading zone, and the
garage entry. These are not required to mitigate any Project impacts:
Recommendation TRANS-1: In consultation with City of Oakland staff, consider the provision of
shuttle service as a strategy to be included in the Transportation Demand Management (TDM) plan
required by SCA TRANS-1. If considered feasible, implement the City approved shuttle service.
Sheet A.2 of the Project plans show a loading area in the parking garage that can accommodate shuttle
service if it is provided.
Recommendation TRANS-2: Limit entry into the loading zone to a right turn in only and limit exit from
the loading zone to a right turn out only (excluding any maneuvering required to back in/out of the
loading zone) and prohibit deliveries during peak commute periods (7:00 a.m. to 9:00 a.m. and 4:00 p.m.
to 6:00 p.m.) and employ the use of flaggers as necessary to ensure safe maneuvering into the loading
zone.
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Recommendation TRANS-3: Limit entry into the garage to a right turn in only and limit exits from the
garage to a right turn out only.
In addition, some concems have been raised about impacts of the Project on hazards and
hazardous materials. As discussed in the EIR, the site has been included on the Cortese List because of
hazardous materials contamination of the soil and groundwater due to previous uses on the site.
However, preparation and implementation of a hazardous materials business plan (IS SCA HAZ-1);
hazards best management practices (EIR SCA HAZ-1); site review'by the Fire Services Division (EIR
SCA HAZ-2); Phase I and/or Phase II reports and implementation of any recommendations from such
(EIR SCA HAZ-3); environmental site assessment reports remediafion (EIR SCA HAZ-4); best
management practices for soil and groundwater hazards (EIR SCA HAZ-5); and radon or vapor intmsion
from soil or groundwater sources (EIR SCA HAZ-6) would result in less than significant impacts.
Moreover, compliance with other regulatory requirements would ensure there would not be significant
adverse hazards and hazardous materials impacts. Additionally, as a separate and independent basis, any
existing pollutants on/near the Project site are not considered to be CEQA impacts caused by the Project;
indeed, the Project will remediate the existing on-site contamination.
Concems were also expressed regarding potential impacts of the Project on air quality and
greenhouse gases. . With implementafion of these SCAs, the Project would not violate any air quality
standard, contribute substantially to an existing or projected air quality violafion, expose sensitive
receptors to substantial pollutant concentrations, or substantially increase diesel emissions. Moreover, as
a separate and independent basis, any air contaminants generated fi^om the nearby Freeway are not
considered to be CEQA impacts caused by the Project.
The Project would not result in a significant impact (either on a project or cumulative basis) on the scenic
highway designation of the MacArthur Freeway, in part, because the character of existing views would
remain relatively unchanged. Specifically, the landscaping, distant views of the hills, and views of the
commercial and residential palette would remain essentially unchanged. In addition, the removal of the
existing billboard and blighted conditions on the site would be an aesthetic benefit provided by the
Project.
Project Alternatives
Chapter 5 of the DEIR included three altemafives to the proposed Project that provide a reasonable range of
potentially feasible altemafives that are capable of reducing or eliminating environmental impacts. The three
CEQA Project alternatives to the proposed Project include:
Vie No Project/No Build Alternative - CEQA requires a "No Project" altemative to be considered in the
EIR. This altemative assumes that no development would occur on the site and that existing conditions
would remain. None of the impacts associated wdth the Project would occur under this alternative; the
existing billboard would remain and hazardous materials may not be cleaned-up.
Vie Reduced Development/Mitigated Alternative - This altemafive assumes that the Project site would be
developed with 29 less residendal units and one less buildingfloor,for a total of 86 senior housing units and
3,446 square feet of ground-floor commercial space within a four-story building. This altemafive would
result in impacts similar to the Project for all the topics areas identified, but the effects would be
incrementally less.
Vie Commercial Alternative - This altemafive assumes the Project site is developed with a single-story
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6,000 square foot commercial building. It is assumed that the building is occupied by multiple tenants and
that the required parking would be provided in a surface parking lot. Implementafion of this altemafive
would result in impacts similar to the Project, although the effects would be incrementally less, except for
Transportation and Traffic impacts.
The Environmentally Superior Altemafive is the No Project/No Build Altemafive because it would result in
the least environmental impacts. Under CEQA, if the No Project is identified as the environmentally
superior altemative, the EIR also must idenfify an environmentally superior alternative among the other
Project development alternatives. Therefore, the environmentally superior altemative would be the
Reduced Development/Mitigated Altemative because it is the development altemafive that would result in
the fewest environmental impacts.
Because there are no significant unavoidable impacts, alternatives need not be rejected as infeasible.
Nevertheless, in the interest of being conservative and providing informafion to the public and decisionmakers, the Project alternatives are rejected as infeasible because, in part, they either (a) would not
achieve the objectives sought by the Project; (b) would not be economically feasible, and/or (c) would
not promote or achieve many of the goals, objectives, and actions of the LUTE and Housing Element.
Publication and Distribution of the FEIR
The Final EIR/Response to Comment document (FEIR) includes responses to the comments received on
the DEIR, changes to the DEIR, and addifional information. The FEIR was published on/before July 5,
2013. The Notice of Availability (NOA) for the FEIR was distributed on Friday, June 28, 2013, by being
mailed to property owners within 300 feet of the Project site, distributed to state and local agencies,
posted on the Project site, and mailed to interested parties. Copies of the FEIR were also distributed to
City officials, including the Planning Commission, and were made available at the office of the
Department of Planning and Building and on the City's website at the "Current Environmental Review"
page:
http://v™'w2oaklandnet.com/Govemment/o/PBN/OurServices/Application/DOWD009157.
CONCLUSION
In summary, the proposed Project, which is consistent with both the applicable zoning and General
Plan, would redevelop a vacant blighted site with a mixed-use Project providing a combination of
senior housing and commercial space in the Laurel District. The Project meets the General Plan
goals of providing new housing units and infill development on undemsed or vacant parcels and the
site is identified as a Housing Opportunity site in the City's Housing Element. The Project would
enhance the area and be an addifion to the surrounding neighborhood. The Conditional Use
Permits and Variances are warranted and are not expected to create adverse impacts. The site is
well served by transit and its development will result in the removal of an existing billboard and
clean-up of existing hazardous material contaminafion. A site specific Health Risk Assessment
concludes that there will be less than significant impacts associated with the potential exposure of
Project residents (who are considered sensitive receptors) to any air contaminants generated from the
nearby Freeway.
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STAFF RECOMMENDATION
Staff recommends that the Planning Commission take public testimony, close the public hearing, and:
1. Adopt the CEQA findings for Project, which include certification of the EIR and rejection of
"alternatives as infeasible in Attachment C;
2. " Adopt the Standard Conditions of Approval and Mitigation Monitoring Reporting Program
(SCAMMRP) in Attachment B; and
3. Approve the Major Conditional Use Permits, Minor Variances, and Design Review for the Project
subject to the Condifions of Approval and SCA/MMRP, based on the attached findings.

Prepared bv

Planner II

Approved for forwarding to the City Planning Commission by:

SCOTT MILLER
ZONING MANAGER

/CHEL FLYNN, D O C T O R
DEPARTMENT OF PLANNING AND BUILDING
ATTACHMENTS:
A.
B.
C.
D.

Project Plans
Standard Conditions of Approval and Mitigation Monitoring and Reporting Program (SCAMMRP)
CEQA Findings
A M G Financial Feasibility of 86-unit Altemative
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FINDINGS F O R A P P R O V A L
The proposed Project meets the required findings under Planning Code Section 17.134.050 (Conditional
Use Permit criteria). Section I7.136.070A (Residential Design Review criteria). Section 17.148.050
(Minor Variance Criteria), Section 17.48.100 (Conditional Use Permit criteria in the C-31 zone). Section
17.116.110 (Exemptions to the Parking Requirements), and Section 17.106.060 (Conditional Use Permit
criteria for increased density for senior housing). Requiredfindingsare shown in bold type; explanations
as to why these findings can be made are in normal type. In addition, findings have been developed
pursuant to Califomia Environmental Quality Act (Pub. Res. Code section 21000 et seq; "CEQA") and
the CEQA Guidelines (Cal. Code Regs. Title 14, section 15000 et seq.). . The basis to approve the
Project and related permits are not limited to the findings contained herein, but also includes the
information contained in the July 17, 2013 Staff Report to the Planning Commission, the
conditions of approval and the Standard Conditions of Approval/Mitigation Monitoring and
Reporting Program (SCA/MMRP), the EIR prepared for the Project, and the entire administrative
record, hereby incorporated by reference.
Section 17.134.050 Conditional Use Permit criteria
A. That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropriate development of
abutting properties and the surrounding neighborhood, with consideration to be given to
harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities;
to harmful effect, if any, upon desirable neighborhood character; to the generation of traffic
and the capacity of surrounding streets; and to any other relevant impact of the development.
The Project applicant is requesting a Major Conditional Use Permit (CUP) for an increase indensity for affordable senior housing on a vacant property. There are no abutting properties
that will be adversely affected by the proposed Project, nor will the proposed Project
negatively affect the neighborhood character. On the contrary, this area of MacArthur
Boulevard has no distinct character, architectural style, or scale. The stmctures in the
immediate vicinity include 1-2 story utilitarian commercial buildings, 2-3 story office
buildings, and small scale retail/storage. The Project's prominent design will emphasize the
important comer of MacArthur Boulevard and High Street. Furthermore, the landscape
improvements and public art at the comer will enhance the streetscape and promote the
character of the neighborhood. The EIR concluded that the Project will not have any
significant impacts upon the surrounding area. Specifically, the EIR concluded the Project would
not result in a significant impact (either on a Project or cumulative basis) on the scenic highway
designation of the MacArthur Freeway, in part, because the character of existing views would
remain relatively unchanged ~ the landscaping, distant views of the hills, and views of the
commercial and residential palette would remain essentially unchanged. In addition, the removal of
the existing billboard and blighted conditions on the site would be an aesthetic benefit provided by
the Project.
B. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant.
The Project will provide a combinafion of residential and commercial uses in the Laurel District. The
Project was designed to promote residential activities in the neighborhood and to emphasize the
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important comer of MacArthur Boulevard and High Street. The site is well situated for senior
housing with respect to transit ridership, as it is extensively served by AC Transit. The building
design is attractive and compatible with the surrounding neighborhood.
C. That the proposed development will enhance the successful operation of the surrounding area
in its basic community functions, or will provide an essential service to the community or
region.
The General Plan LUTE encourages several policies that promote the construction of housing on
infill sites and underutilized properties in all areas of the city. The Project entails the construction of
new senior housing in areas within walking distance of services and shops and that are well served by
mass transportation. The Project will essentially buffer the existing smaller single-family
neighborhood to the east from the freeway. In addition, the Project will support basic community
functions by providing new residents who will enliven this transitional area. Provision of senior
housing is also an essential service to the community, the City, and the region.
D. That the proposal conforms to all applicable design review criteria set forth in the design review
procedure at Section 17.136.070.
The proposed Project conforms to all applicable design review criteria outlined in Section
17.136.070A, as detailed below.
E. That the proposal conforms in all significant respects with the Oakland Comprehensive Plan
and with any other applicable plan or development control map which has been adopted by the
City Council.
The proposed Project conforms in all significant respects with the "Neighborhood Center Mixed
Use" General Plan land use designation. The Project will support the objeefives and pohcies of the
LUTE including: encouraging the construction, conservation, and enhancement of housing resources
(Objective N3); facilitating housing construcfion (Policy N3.1); encouraging infill housing (Policy
N3.2); and orienting residential development (Policy N3.9). The Project is located on the MacArthur
Boulevard corridor in the Laurel District. This corridor is identified as a "grow and change" area in
the General Plan. Such areas are where the General Plan seeks to encourage further growth and
development, often at higher densities than currently exist as the plan attempts to focus the bulk of
residential development to our cortidors, downtown, and other special areas such as Jack London
Square.
Section 17.136.070A Residential Facilities Design Review criteria
1. That the proposed design will create a building or set of buildings that are well related to the
surrounding area in their setting, scale, bulk, height, materials, and textures;
As stated previously, the proposed Project is located in a transitional neighborhood with many low
rise commercial activities, small utilitarian buildings, and vacant lots. There is no specific
architectural character or massing except in the lower scale neighborhood to the northwest. The
building would be taller and larger than surrounding stmctures although it has been articulated with
varying roof heights, and designed to appear as separate buildings in order to reduce the apparent
bulk and mass of the building. While it will be larger than most buildings in the surtounding area
staff notes that the General Plan calls for this area to "grow and change." It identifies the entire
th

Stretch of MacArthur Boulevard from 35 Avenue to thefi-eewayunderpass as an underdeveloped
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area that could accommodate an increase in density as the plan seeks to focus development along the
city's existing corridors. While respecfing the existing context in terms of scale is important in much
of Oakland, the General Plan identifies certain areas where the existing context is actually viewed as
something to exceed and expand past and this is one of those areas.
2. That the proposed design will protect, preserve, or enhance desirable neighborhood
characteristics;
Currently, the neighborhood is a mix of commercial uses and vacant lots. The proposed Project
would enhance the neighborhood by replacing a blighted vacant lot with active residential and
commercial uses. This would encourage further beneficial change in the neighborhood, and
would promote more pedestrian activities. It would bring new residents to the Laurel District
who would help contribute to the economic health of the businesses in the area as customers, and
would potentially stimulate further revitalization on other nearby vacant lots which are a blight to
the area.
3. That the proposed design will be sensitive to the topography and landscape;
The proposed Project site is flat and is vacant except for a billboard. The site contains no notable
landscaping. Therefore, the Project will have no affect on the existing topography or landscape.
4. That, if situated on a hill, the design and massing of the proposed building relates to the grade
of the hill;
See response #3.
5. That the proposed design conforms in all significant respects with the Oakland Comprehensive
Plan and with any applicable district plan or development control map which has been adopted
by the City Council.
The proposed Project is consistent with the General Plan land use designation for the site, with
Conditional Use Permit, and Variance findings, and with the Design Review criteria as discussed in
more detail throughout the report and these findings.
Section 17.148.050A Minor Variances Findings
1. That strict compliance with the specified regulation would result in practical difficulty or
unnecessary hardship inconsistent with the purposes of the zoning regulations, due to unique
physical or topographic circumstances or conditions of design; or as an alternative in the case
of a minor variance, that such strict compliance would preclude an effective design solution
improving livability, operational efficiency, or appearance.
Overall height limits: The maximum height is 35 feet in the C-31 zoiie and 40 feet in the C-30 zone.
The height of the proposed Project varies between 47 and 60 feet (including parapets and other
architectural details meant to add attractiveness to the building or screen rooftop features) above
grade. Most of the building height will average 55 feet and it lowers at the comer of High and
Maearthur to approximately 47 feet.
One factor concerning this request for a Minor Variance is the shape of the lot, which tapers
narrowly towards the rear and thus renders that piece of the lot as unfeasible to build on. This
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impacts the potential footprint of the Project and tends to force the building upwards. Another factor
is the need for open space. This is limited to the courtyard and the proposed location in the center of
the site surrounded by the buildings is the only reasonable place to put it in order to shield it from the
noise of the adjacent freeway. Moreover, the increased density for senior housing authorized by the
CUP also results in the need for additional height.
Thus, granting of the minor height variance would result in an effective design solution improving
livability, appearance and operational efficiency.
30 foot height limit adjacent to the R-50 Zone: Section 17.108.090 states that structures in a
commercial zone whose side lot line abuts the R-50 zone be set back 10 feet and limited in height to
30 feet. This height can then be increased Ifoot for every additional foot of setback provided (up to
the maximum limit of the height). The Project is set back 10 feet from the side lot line but exceeds
the 30 foot height limit. The intent of the height limit was to buffer lower density zoning districts
such as the R-50 and below when they abutted higher density zones as well as commercial areas.
This would help to preserve solar access for those residential units as well as height context.
However, in this case there are no immediately adjacent residential units but Interstate 580 itself is
actually zoned R-50. Therefore, staff believes that allowing a relaxation of this height limit is
justifiable due to this unique physical circumstance. In addition, granting this variance would result
in an effective design solution improving livability, appearance and operational efficiency.
2. That strict compliance with the regulations would deprive the applicant of privileges enjoyed by
owners of similarly zoned property; or, as an alternative in the case of a minor variance, that
such strict compliance would preclude an effective design solution fulfilling the basic intent of
the applicable regulation.
Overall height limits: As stated above, granting the Minor Variance for the overall height is
reasonable given the site constraints and the need to provide open space that is both attractive and
useful to the residents. This need requires the building to wrap around the open space, shielding it
from the vehicular noise coming off the freeway. This combined with the roughly triangular shape of
the property forces the building upwards as much of the lower (southern) portion of the lot is not
practical for development. Few if any lots in the district are impacted in these ways; they are either
not abutfing the freeway, which adds constraints as to where needed components of the development
can be placed, or they are generally more regularly shaped, rectangular lots. Similar variances have
been granted for other similarly zoned properties/projects. Moreover, the granfing of the variance
results in an effective design solution, consistent with the basic intent of the zoning regulations.
30 foot height limit adjacent to the R-50 Zone: This is a unique physical situation as the R-50 zone
bordering the western edge of the freeway covers the freeway only. It is unusual to have a freeway
zoned something different than the zoning on either side of it (often if the freeway splits the zoning
the boundary line will run down the middle of the roadbed) and due to this the decreased height and
increased setback do not make sense. The purpose of these restricfions is to transition the height of
buildings in high density districts adjacent to low density districts to avoid them towering over the
lower density houses. In this case, there are no adjacent houses due to the freeway. Moreover, the
granting of the variance results in an effective design solution, consistent with the basic intent of the
zoning regulations
3. That the variance, if granted, will not adversely affect the character, livability, or appropriate
development of abutting properties or the surrounding area, and will not be detrimental to the
public welfare or contrary to adopted plans or development policy.
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Overall height limits: There are no abutting properties and the increased building height is unlikely to
affect the livability of surtounding properties. The Project would provide 115 units of senior housing
which should have far fewer impacts on traffic or noise than 115 regular apartments would. The
Project would be consistent with adopted plans and development policy in that it would redevelop a
vacant blighted parcel through in-fiU development; encourage development along an important transit
corridor; and create some affordable senior housing which is a critical need for both the City of
Oakland and the region at large. Thus granting the height variance will not impact the livability of
adjacent properties or be detrimental to the public welfare.
30 foot height limit adjacent to the R-50 Zone: This is a unique situation as the R-50 zone bordering
the western edge of the freeway covers the freeway only. It is unusual to have a freeway zoned
something different than the zoning on either side of it (often if the freeway splits the zoning the
boundary line will run down the middle of the roadbed) and due to this the reduced height and
increased setback do not make sense. The purpose of these restrictions is to transition the height of
buildings in high density districts adjacent to low density districts to avoid them towering over the
lower density houses. In this case, there are no adjacent houses due to the freeway. Thus granting the
height variance will not impact the livability of adjacent properties or be detrimental to the public
welfare.
4. That the variance will not constitute a grant of special privilege inconsistent with limitations
imposed on similarly zoned properties or inconsistent with the purposes of the zoning
regulations.
The Project would meet the intent of the zoning regulations by creating appropriate development that
will enhance and benefit the surrounding neighborhood, while meeting the goals of the General Plan.
The Minor Variances can be supported and meet the general intent of the zoning regulations. The
Project site has the constraints of being a roughly triangular lot that narrows as it parallels MacArthur
Boulevard on one side and it has the Interstate 580freewayadjacent to its opposite side. These factors
reduce the portion of the lot that is buildable, and require a building design that can shelter areas such
as open space from the noise and other unpleasant aspects of the freeway. These conditions are
generally unique to this parcel and are not a common element in this neighborhood. It is particularly
uncommon for properties to have both factors of unusual shape and a noisyfreewaynext to them. The
City of Oakland concludes that granting the two Minor Variances would not be a grant of special
privilege inconsistent with limitations on similarly zoned properties as this Project site has unique
characteristics and circumstances. The City of Oakland has been willing to contemplate relaxation of
the zoning standards before for other such projects that have unusually shaped lots or other factors to
consider.
Section 17.48.100 Conditional Use Permit criteria for the C-31 Special Retail Commercial Zone:
A. That the proposal will not detract from the character desired for the area:
The intent of the C-31 zone regulations is to create a vigorous and active commercial district focused
on pedestrian movement. Commercial and mixed use projects are encouraged in this district. The
Project would replace a vacant blighted lot at the edge of this zoning district (indeed about half the
site is outside the C-31 zoning district) and add ground floor retail and new residents to the
neighborhood. These residents will be able to walk to or utilize transit to access businesses in the
surrounding area. The ground floor commercial space is well articulated and will provide for a
successful and active street frontage. The parking is well screened within the building and will not
negatively impact the pedestrian corridor, and the loading area is located at the edge of the building
on the less prominent street frontage.
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B. That the proposal will not impair a generally continuous wall of building facades:
The proposed Project will replace a lot that is vacant except for a billboard and would generally
create a continuous wall of building facades. The Project would cover the bulk of three properties (to
be merged separately) and will require one driveway to provide parking. The Project will add
commercial areas on the ground floor at the comer of High Street and MacArthur Boulevard as well
as along High Sfreet, and would contnbute to the creation of a continuous wall of building facades
which is not yet common in this zoning district.
C. That the proposal will not weaken the concentration and continuity of retail facilities at ground
level, and will not impair the retention or creation of an important shopping frontage:
The site is currently vacant except for a billboard and does not contribute to a shoppingfrontage.The
Project would add approximately 3,446 sq. ft. of commercial space to this vacant lot.
D. That the proposal will not interfere with the movement of people along an important pedestrian
street:
This section of MacArthur Boulevard is not an important pedestrian section. The property is vacant
and has nothing to attract pedestrians to it. The Project will provide new residents and ground-floor
commercial space that will generate new pedestrian activity in the surtounding area.
E. That no driveway shall connect directly with the area's principal commercial street unless:
1. Vehicular access cannot reasonably be provided from a different street or other way:

^

The vehicular access off of MacArthur Boulevard is workable as the portion of the street where
, the driveway is located has no significant commercial uses on it. This is different than if the
driveway were located along a secfion of MacArthur Boulevard in the heart of the district where it
would intermpt concentrated commercial uses. The only other option for vehicular access would
be to have the driveway on High Street, but this is not the ideal location as the frontage is
narrower.
2. Every reasonable effort has been made to share means of vehicular access with abutting
properties:
There are no abutting properties to share vehicular access with.
F. That the amount of off-street parking, if any, provided in excess of the requirements of this
code will not contribute significantly to an increased orientation of the area to automobile
movement:
The amount of parking is actually less than the 1:1 code requirement, being reduced by
approximately 57 %. This is in keeping with section 17.116.110 of the Oakland Planning Code which
conditionally permits a parking reduction up to 75% for senior housing when the required findings
can be met (see below).
G. That the proposal will conform in all significant respects with any applicable district plan which
has been adopted by the City Council:
The Project would provide senior housing in close proximity to transit and services in the
surrounding area. The provision of more senior housing is identified as an important city and
regional goal, and the General Plan considers the corridors the ideal places for further, higher density
developments due to their existing infrastructure and levels of existing commercial and residential
development and their potential for further growth.
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Section 17.106.060 Conditional Use Permit criteria for increased number of living units in senior
housing
A. .That such occupancy is guaranteed, for a period of not less than fifty (50) years, by appropriate
conditions incorporated into the permit;
Conditions guaranteeing such occupancy have been included in this permit.
B. That the impact of the proposed facilities will be substantially equivalent to that produced by
the kind of development otherwise allowed within the applicable zone, with consideration being
given to the types and rentals of the living units, the probable number of residents therein, and
the demand for public facilities and services generated.
This facility is likely to have the same (or less) impacts as 90 units of housing for the general
population that would be otherwise allowable within the applicable zone. Senior housing often will
have lesser traffic impacts due to the lower rates of car ov/nership and driving. 90 market rate units
would usually be of varying sizes in a typical apartment complex, likely leading to more people
living in the units and therefore a higher population density. The number of daily vehicle trips
generated by the 115 units of senior housing included in the Project would be approximately 67%
less than 90 units of market rate housing. In addition, the site is served extensively by AC Transit.
City services are unlikely to be affected in a significant way.
Section 17.116.110A Conditional Use Permit criteria for reduction in parking for senior housing
1. In the case of senior citizen housing where living units are regularly occupied by not more than
two individuals at least one of whom is sixty (60) years of age or older or is physically
handicapped regardless of age, that such occupancy is guaranteed, for a period of not less than
fifty (50) years, by appropriate conditions incorporated into the permit;
Conditions guaranteeing such occupancy have been included in this permit.
2. In the case of a dormitory, fraternity, or similar facility, that the occupants are prevented from
operating a motor vehicle because they are not of driving age or by other special restriction,
which limitation of occupancy by nonqualifying drivers is assured by appropriate conditions
incorporated into the permit;
This is not a dormitory or fraternity so this finding does not apply.
3. That due to the special conditions referred to above, and considering the availability, if any, of
public transportation within convenient walking distance, the reduced amount of parking will
be adequate for the activities served, and that the reduction will not contribute to traffic
congestion or impair the efficiency of on-street parking.
This site is located on two major streets and is served by eight AC Transit bus lines. These lines
provide 24-hour service. Service destinations include downtown Oakland, downtown San Francisco,
downtown Emeryville, the Oakland International Airport, several BART stations, and the Amtrak
station near the Oakland Coliseum. Bus stops are located in front of the building on both High and
MacArthur as well as directly across the sfreet on MacArthur. Such high levels of transit service
ensure that the residents at this facility will have ample opportunities and options for mass transit
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usage going to many convenient locations at all times of day. The reduced amount of parking is
appropriate for the proposed Project and will not negatively impact the surtounding area.
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Modifications to the Conditions of Approval as directed by the City Planning Commission at the
July 17, 2013 meeting or clarification made by staff are indicted in underlined tvpe for additions
and cross out t>pQ for deletions.
CONDITIONS OF A P P R O V A L
1.

Approved Use
Ongoing
a) The Project shall be constmcted and operated in accordance with the authorized use as described
m the application materials, staff report dated July 17, 2013, and the plans dated 12/22/10, and
6/12/13 [the original plans were updated as necessary to reflect the revised Project], and as amended
by the following conditions. Any additional uses or facilities other than those approved with this
permit, as described in the Project descripnon and the approved plans, will require a separate
application and approval. Any deviation from the approved drawings. Conditions of Approval or use
shall required prior written approval from the Director of City Planning or designee.
b) This action by the City Planning Commission ("this Approval") includes the approvals set forth
below. This Approval includes:||Approval of Major Conditional Use Permits, Minor Variances, and
Design Review for the High & MacArthur Mixed-Use Project, under Oakland Municipal Code
Section 17.134.050 (Conditional Use Permit criteria). Section 17.136.070A (Residential Design
Review criteria), Section 17.148.050 (Minor Variance Criteria), Section 17.48.100 (Conditional Use
Permit criteria in the C-31 zone). Section 17.116.110 (Exemptions to the Parking Requirements),
and Section 17.106.060 (Conditional Use Permit criteria for increased density for senior housing).

2.

Effective Date, Expiration, Extensions and Extinguishment
Ongoing
Unless a different termination date is prescribed, this Approval shall expire three and a half calendar
years from the City's final approval date, unless within such period all necessary permits for
construcfion or alteration have been issued, or the authorized activities have commenced in the case
of a permit not involving construction or alteration. Upon written request and payment of
appropriate fees submitted no later than the expiration date of this permit, the Director of City
Planning or designee may grant a one-year extension of this date, with additional extensions subject
to approval by the approving body. Expiration of any necessary building permit for this Project may
invalidate this Approval if the said extension period has also expired.

3.

Scope of This Approval; Maior and Minor Changes
• Ongoing
The Project is approved pursuant to the Planning Code only. Minor changes to approved plans may
be approved administratively by the Director of City Planning or designee. Major changes to the
approved plans shall be reviewed by the Director of City Planning or designee to determine whether
such changes require submittal and approval of a revision to the approved Project by the approving
body or a new, completely independent permit.

4.

Conformance with other Requirements
Prior to issuance of a demolition, grading, P-job, or other construction related permit
a) The Project applicant shall comply with all other applicable federal, state, regional and/or local
laws/codes, requirements, regulations, and guidelines, including but not limited to those imposed
by the City's Building Services Division, the City's Fire Marshal, and the City's Public Works
Agency. Compliance with other applicable requirements may require changes to the approved
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use and/or plans. These changes shall be processed in accordance with the procedures contained
in Condition of Approval 3.
b) The applicant shall submit approved building plans for Project-specific needs related to fire
protection to the Fire Services Division for review and approval, including, but not limited to
automatic extinguishing systems, water supply improvements and hydrants, fire department
access, and vegetation management for preventing fires and soil erosion.
5.

Conformance to Approved Plans; Modification of Conditions or Revocation
Ongoing
a) Site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance shall be
abated within 60-90 days of approval, unless an earlier dale is specified elsewhere.
b) The City of Oakland reserves the right at any time during construction to reqiiire certificafion by a
licensed professional that the as-built Project conforms to all applicable zoning requirements,
including but not limited to approved maximum heights and minimum setbacks. Failure to
construct the Project in accordance with approved plans may result in remedial reconstruction,
permit revocation, permit modification, stop work, permit suspension or other cortective action.
c) Violation of any term. Conditions of Approval or Project description relating to the Approvals is
unlawful, prohibited, and a violation of the Oakland Municipal Code. The City of Oakland
reserves the right to initiate civil and/or criminal enforcement and/or abatement proceedings, or
after notice and public hearing, to revoke the Approvals or alter these Conditions of Approval if
it is found that there is violation of any of the Condifions of Approval or the provisions of the
Planning Code or Municipal Code, or the Project operates as or causes a public nuisance. This
provision is not intended to, nor does it limit in any manner whatsoever the ability of the City to
take appropriate enforcement actions. The Project applicant shall be responsible for paying fees
in accordance with the City's Master Fee Schedule for inspections conducted by the City or a
City-designated third-party to investigate alleged violafions of the Conditions of Approval.

6.

Signed Copy of the Conditions of Approval
With submittal of a demolition, grading, and building permit
A copy of the approval letter and Conditions of Approval shall be signed by the property owner,
notarized, and submitted with each set of permit plans to the appropriate City agency for this
Project.

7.

Indemnification
Ongoing
a) To the maximum extent permitted by law, the applicant shall defend (with counsel acceptable to
the City), indemnify, and hold harmless the City of Oakland, the Oakland City Council, the City of
Oakland Redevelopment Agency, the Oakland City Planning Commission and its respective agents,
officers, and employees (hereafter collectively called City) from any liability, damages, claim,
judgment, loss (direct or indirect)action, causes of acfion, or proceeding (including legal costs,
attorneys' fees, expert witness or consultant fees. City Attomey or staff time, expenses or costs)
(collectively called "Acfion") against the City to attack, set aside, void or annul, (1) an approval by
the City relating to a development-related application or subdivision or (2) implementation of an
approved development-related project. The City may elect, in its sole discrefion, to participate in the defense of said Action and the applicant shall reimburse the City for its reasonable legal costs and
attorneys' fees.
,

Oakland City Planning Commission
Case File Numbers: CMDVlO-312; ERlO-0001

STAFF REPORT
Page 23

b) Within ten (10) calendar days of the filing of any Acfion as specified in subsection A above, the
applicant shall execute a Letter Agreement with the City, acceptable to the Office of the City
Attomey, which memorializes the above obligations. These obligations and the Letter of Agreement
shall survive termination, extinguishment or invalidation of the approval. Failure to timely execute
the Letter Agreement does not relieve the applicant of any of the obligations contained in this
condition or other requirements or conditions of approval that may be imposed by the City.
8.

Compliance with Conditions of Approval
Ongoing
The Project applicant shall be responsible for compliance with the recommendations in any
submitted and approved technical report and all the Conditions of Approval set forth below at its
sole cost and expense, and subject to review and approval of the City of Oakland.

9.

Severability
Ongoing
Approval of the Project would not have been granted but for the applicability and validity of each
and every one of the specified conditions, and if one or more of such conditions is found to be
invalid by a court of competent jurisdiction this Approval would not have been granted without
requiring other valid conditions consistent with achieving the same purpose and intent of such
Approval.

10. Job Site Plans
Ongoing throughout demolition, grading, and/or construction
At least one (1) copy of the stamped approved plans, along with the Approval Letter and Conditions
of Approval, shall be available for review at the job site at all times.
11. Special Inspector/Inspections, Independent Technical Review. Proiect Coordination and
Management
Prior to issuance of a demolition, grading, and/or construction permit
The Project applicant may be required to pay for on-call third-party special inspector(s)/inspections
as needed during the times of extensive or specialized plancheck review or construction. The
Project applicant may also be required to cover the full costs of independent technical review and
other types of peer review, monitoring and inspection, including without limitation, third party plan
check fees, including inspections of violations of Conditions of Approval. The Project applicant
shall establish a deposit with the Building Services Division, as directed by the Building Official,
Director of City Planning or designee.
12. Improvements in the Public Right-of Way (Specific)
Approved prior to the issuance of a grading or building permit
Final building and public improvement plans submitted to the Building Services Division shall
include the following components:
a) Install additional standard City of Oakland streetiights as needed
b) Remove and replace any existing driveway that will not be used for access to the property with new
concrete sidewalk, curb and gutter.
c) Reconstruct drainage facility to current City standard.
d) Provide separation between sanitary sewer and water lines to comply with current City of Oakland
and Alameda Health Department standards.
e) Constmet wheelchair ramps that comply with Americans with Disability Act requirements and
current City Standards at all entrances.
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f) Remove and replace deficient concrete sidewalk, curb and gutter within property frontage as
needed.
g) Provide adequate fire department access and water supply, including, but not limited to currently
adopted fire codes and standards.
13. Payment for Public Improvements
Prior to issuance of a final inspection of the building permit.
The project applicant shall pay for and install public improvements made necessary by the Project
including damage caused by construction acfivity.
14. Compliance Matrix
Prior to issuance of a demolition, grading, or building permit
The Project applicant shall submit to the Planning and Zoning Division and the Building Services
Division a conditions compliance matrix that lists each condition of approval, the City agency or
division responsible for review, and how/when the Project applicant has met or intends to meet the
, conditions. The applicant will sign the Conditions of Approval attached to the approval letter and
submit that with the compliance matrix for review and approval. The compliance matrix shall be
organized per step in the plancheck/constmction process unless another format is acceptable to the
Planning and Zoning Division and the Building Services Division. The Project applicant shall update
the compliance matrix and provide it with each item submittal.
15. Parcel Map Waiver
Prior to issuance of a demolition, grading or building permit
The existing parcels on the Project site shall be merged into one parcel prior to the commencement
of construction activities for the Project.
16. Art Feature
Prior to issuance of building permits
The applicant shall submit plans for the design of the art feature at the comer of High Street and
MacArthur Boulevard to the Planning and Zoning Division for review and approval.
17. Restrictions of Occupancy
Prior to the issuance of the occupancy permit for the first unit
The applicant shall submit for review and approval by the Planning and Zoning Division proof of
filing of a deed restriction with the Alameda County Recorder. Said restriction shall include the
following: That the targeted units shall be occupied by not more than two individuals, at least one of
whom is sixty (60) years of age or older or is physically handicapped regardless of age; and that
such occupancy is guaranteed for a period of not less than fifty (50) years.

1

18. Standard Conditions of Approval/Mitigation Monitoring and Reporting Program
(SCAMMRP)
Ongoing
All Standard Conditions of Approval and Recommended Measures identified in the EIR are included
in the Standard Condition of Approval and Mifigation Monitoring Program (SCAMMRP) which is
included in these conditions of approval, incorporated herein by reference, as conditions of approval
of the Project, and are therefore not repeated in these conditions of approval. To the extent that there
is any inconsistency between the SCAMMRP and these conditions, the more restrictive conditions
shall govern; to the extent any Standard Conditions of Approval and/or Recommended Measure
indentified in the EIR are inadvertently omitted from the SCAMMRP, they are hereby adopted and
incorporated herein by reference, as if fully set forth in the SCAMMRP. The Project sponsor (also
referred to as the Developer or Applicant) shall be responsible for compliance with the
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recommendation in any submitted and approved technical reports, all applicable condifions of
approval and Recommended Measures set forth herein at its sole cost and expense, unless otherwise
expressly provided in a condition of approval, and subject to the review and approval of the City of
Oakland. The SCAMMRP identifies the time frame and responsible party for implementation and
monitoring for each standard condition and Recommended Measure. Overall monitoring and
compliance with the standard conditions and Recommended Measures will be the responsibility of
the Planning and Zoning Division. Adoption of the SCAMMRP will constitute fulfillment of the
CEQA monitoring and/or reporting requirement set forth in Section 21081.6 of CEQA. Pnor to the
issuance of a demolition, grading, and/or eonstmction permit, the Project sponsor shall pay the
applicable mitigation and monitoring fee to the City in accordance with the City's Master Fee
Schedule.
19. Final Landscape Plan
Prior to issuance of buildin.i! permits
The applicant shall submit a more developed landscape plan to the Planning and Zoning Division for
review and apr)roval. The plan should identify proposed landscape materials including the accent
paving on High at MacArthur. courtyard paving, courtyard site furnishings and water feature, and the
type of planting. Provide additional details on proposed courtyard amenities, and consider increasing
the percentage of softscape from approximately 15% of the courtyard to 30%, or provide other nonpaving amenities. Consider an alternate tree species to Aristocrat Pear.
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(date)3 ayes - I no

_(yote)
_(yote)

Applicant and/or Contractor Statement
I have read and accept responsibility for the Conditions of Approval, as approved by Planning
Commission action on
. I agree to abide by and conform to these conditions, as well as
to all provisions of the Oakland Zoning Code and Municipal Code pertaining to the Project.
Signature of Owner/Applleant:
Signature of Contractor:

.(date)
.(date)
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ATTACHMENT B
STANDARD CONDITIONS OF APPROVAL AND MITIGATION MONITORING AND
REPORTING PROGRAM

This Standard Conditions of Approval and Mitigation Monitoring and Reporting Program (SCAMMRP) was
formulated based on the findings of the Environmental Impact Report (EIR) prepared for the High & MacArthur
Mixed-Use project in the City of Oakland. This SCAMMRP is in compliance with Section 1 5097 of the CEQA
Guidelines, which requires that the Lead Agency "adopt a program for monitoring or reporting on the revisions
which it has required in the project and the measures it has imposed to mitigate or avoid significant
environmental effects." The SCAMMRP lists Standard Conditions of Approval (SCAs) and improvements
recommended in the EIR and identifies mitigation monitoring requirements.
Table I presents the SCAs identified in the High & MacArthur EIR necessary to mitigate potentially significant
impacts as well as recommended improvements. Each SCA or Recommended Improvement has been organized to
correspond with the environmental issues discussed in Chapter IV of the EIR and the Initial Study. The Initial
Study and EIR found that ail potentially significant impacts would be reduced to a less-than-significant level with
implementation of SCAs. The Initial Study and EIR did not identify any significant impacts; therefore, no
mitigation measures are warranted. The Recommended Improvements listed at the end of Table 1 are not
required to mitigate potentially significant impacts, but are included based on the Response to Comments
document.
The first column of Table 1 identifies the SCA or Recommended Improvement The second column identifies the
monitoring schedule or timing, while the third column names the party responsible for monitoring the required
action. The fourth column, "Monitoring Procedure," outlines the steps for monitoring the action identified in the
SCA or Recommended Improvement. The fifth and sixth columns deal with reporting and provide spaces for
comments, dates and initials. These last columns will be used by the City to ensure that individual SCAs and
Recommended Improvements have been monitored.
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Mitigation Monitoring
SCA/Recommended Improvement

Monitoring
Schedule

Monitoring
Responsibility

Prior to the
issuance of an
electrical or
building permit

City of Oakland,
Planning and
Zoning Division
and the
Electrical
Services and
Traffic
Maintenance
Division of the
Public Works
Agency

Reporting
Monitoring
Procedure

A. A E S T H E T I C RESOURCES

IS SCA AES-1: Lighting
building permit.

Plan. Prior to issuance of an electrical or

The proposed lighting fixtures shall be adequately shielded to a point
below the light bulb and reflector and that prevent unnecessary glare
onto adjacent properties. Plans shall be submitted to the Planning and
Zoning Division and the Electrical Services Division of the Public Works
Agency for review and approval. All lighting shall be architecturally
integrated into the site.

EIR SCA AES-1: Required Landscape Plan for New Construction and
Certain Additions to Residential Facilities. Prior to issuance of a
building permit.
Submittal and approval of a landscape plan for the entire site is
required for the establishment of a new residential unit (excluding
secondary units of five hundred (500) square feet or less), and for
additions to Residential Facilities of over five hundred (500) square
feet. The landscape plan and the plant materials installed pursuant to
the approved plan shall conform with all provisions of Chapter 1 7.124
of the Oakland Planning Code, induding the following:
a)

Landscape plan shall include a detailed planting schedule showing
the proposed location, sizes, quantities, and specific common
botanical names of plant species

b)

Landscape plans for projects involving grading, rear walls on down
slope lots requiring conformity with the screening requirements in
Section 1 7.1 24.040, or vegetation management prescriptions in
the S-11 zone, shall show proposed landscape treatments for all

Prior to the
issuance of a
building permit

City of Oakland,
Planning and
Zoning Division

Verify that
lighting fixtures
are shielded to
prevent
unnecessary
glare.
Ensure that all
lighting is
architecturally
integrated into
the site.
Ensure that the
landscape plan and
the plant materials
installed pursuant to
the approved plan
conform to all
provisions of Chapter
17.124 of the
Oakland Planning
Code.

Comments

Date/
Initials
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Reporting

Mitigation Monitoring
SCA/Recommended Improvement
graded areas, rear wall treatments, and vegetation management
prescriptions.
c)

Landscape plan shall incorporate pest-resistant and droughttolerant landscaping practices. Within the portions of Oakland
northeast of the line formed by State Highway 13 and continued
southerly by Interstate 580, south of its intersection with State
Highway 1 3, all plant materials on submitted landscape plans shall
be fire-resistant. The City Planning and Zoning Division shall
maintain lists of plant materials and landscaping practices
considered pest-resistant, fire-resistant, and drought-tolerant.

d)

All landscape plans shall show proposed methods of irrigation.
The methods shall ensure adequate irrigation of all plant materials
for at least one growing season.

EIR SCA AES-2: Landscape Requirements for Street Frontages.
to issuance of a final inspection of the building permit.
a)

b)

Prior

All areas between a primary Residential Facility and abutting street
lines shall be fully landscaped, plus any unpaved areas of abutting
rights-of-way of improved streets or alleys, provided, however, on
streets without sidewalks, an unplanted strip of land five (5) feet in
width shall be provided within the right-of-way along the edge of
the pavement or face of curb, whichever is applicable. Existing
plant materials may be incorporated into the proposed
landscaping if approved by the Director of City Planning.
In addition to the general landscaping requirements set forth in
Chapter 1 7.124, a minimum of one (1) fifteen-gallon tree', or
substantially equivalent landscaping consistent with City policy
and as approved by the Director of City Planning, shall be provided
for every twenty-five (25) feet of street frontage. On streets with
sidewalks where the distance from the face of the curb to the
outer edge of the sidewalk is at least six and one-half (6 ]4) feet,
the trees to be provided shall include street trees to the

Monitoring
Schedule

Monitoring
Responsibility

Prior to
issuance of a
final inspection
of a building
permit

City of Oakland,
Planning and
Zoning Division,
Director of City
Planning

Monitoring
Procedure

Ensure that
street frontages
comply with all
provisions of
Chapter 17.124
of the Oakland
Planning Code
and are
reviewed by the
Director of City
Planning if
existing plant
materials are
proposed to be
incorporated.
Ensure that a
minimum of one
(1) fifteen-gallon

Comments

Date/
Initials
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Reporting

Mitigation Monitoring
SCA/Recommended Improvement
satisfaction of the Director of Parks and Recreation.

EIR SCA AES-3: Assurance of Landscaping Completion. Prior to
issuance of a final inspection of the building permit.
The trees, shrubs 3nd landscape materials required by the conditions
of approval attached to this project shall be planted before the
Certificate of Occupancy will be issued; or a bond, cash, deposit, or
letter of credit, acceptable to the City, shall be provided for the
planting of the required landscaping. The amount of such or a bond,
cash, deposit, or letter of credit shall equal the greater of two thousand
five hundred dollars (52,500.00) or the estimated cost of the required
landscaping, based on a licensed contractor's bid.

Monitoring
Schedule

Monitoring
Responsibility

Prior to the
issuance of a
final inspection
of the building
permit

City of Oakland,
Planning and
Zoning Division,
Director of City
Planning

Monitoring
Procedure
tree, or
substantially
equivalent
landscaping
consistent with
City policy and
as approved by
the Director of
City Planning, is
provided for
every twenty-five
(25) feet of
street frontage.
Ensure that
landscape materials
are planted or Cityaccepted financing
method is posted.

Date/
Comments

Initials

ATTACHMENT G
HIGH 4 M A C A R T H U R M I X E D - U S E P R O J E C T
S T A N D A R D C O N D I T I O N S OF A P P R O V A L A N D M I T I G A T I O N M O N I T O R I N G A N D R E P O R T I N G

JULY
PROGRAM

T A B L E 1: S T A N D A R D CONDITIONS O F A P P R O V A L A N D MITIGATION MONITORING A N D R E P O R T I N G P R O G R A M

Reporting

Mitigation Monitoring
Monitoring
Schedule

Monitoring
Responsibility

EIR SCA AES-4: Landscape Requirements for Street Frontages. Prior
to issuance of a final inspection of the building permit.
On streets with sidewalks where the distance from the face of the curb
to the outer edge of the sidewalk is at least six and one-half {6J4) feet
and does not interfere with access requirements, a minimum of one (1)
twenty-four (24) inch box tree shall be provided for every twenty-five
(25) feet of street frontage, unless a smaller size is recommended by
the City arborist. The trees to be provided shall include species
acceptable to the Tree Services Division.

Prior to the
issuance of a
final inspection
of the building
permit

City of Oakland,
Tree Services
Division of the
Public Works
Agency

Ensure that planted
trees comply with
the SCA and/or City
arborist
recommendation

EIR SCA AES-5; Landscape Maintenance. Ongoing.
All required planting shall be permanently maintained in good growing
condition and, whenever necessary, replaced with new plant materials
to ensure continued compliance with applicable landscaping
requirements. All required irrigation systems shall be permanently
maintained in good condition and, whenever necessary, repaired or
replaced.

Ongoing

City of Oakland,
Tree Services
Division of the
Public Works
Agency

Ensure that required
planting and
irrigation systems
are permanently
maintained in good
condition.

SCA/Recommended Improvement

Monitoring
Procedure

Date/
Comments

Initials
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Mitigation Monitoring
SCA/Recommended Improvement
EIR SCA AES-6: Improvements in the Public Right-of-way (General).
Approved prior to the issuance of a P-job or building permit.
a)

The projea applicant shall submit Public Improvement Plans to
Building Services Division for adjacent public rights-of-way (ROW)
showing all proposed improvements and compliance with the
conditions and City requirements including but not limited to curbs,
gutters, sewer laterals, storm drains, street trees, paving details,
locations of transformers and other above ground utility struaures,
the design specifications and locations of facilities required by the
East Bay Municipal Utility District (EBMUD), street lighting, on-street
parking and accessibility improvements compliant with applicable
standards and any other improvements or requirements for the
projea as provided for in connection with projea approval.
Encroachment permits shall be obtained as necessary for any
applicable improvements located within the public ROW.

b)

Review and confirmation of the street trees by the City's Tree
Services Division is required as part of this condition.

c)

The Planning and Zoning Division and the Public Works Agency will
review and approve designs and specifications for the improvements.
Improvements shall be completed prior to the issuance of the final
building permit.

d)

The Fire Services Division will review and approve fire crew and
apparatus access, water supply availability and distribution to current
codes and standards.

Reporting

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

Prior to the
issuance of a Pjob or building
permit

City of Oakland,
Building Services
Division,
Planning and
Zoning Division,
the Public Works
Agency
including Tree
Services

Ensure that all
improvements in the
public right-of-way
are approved by
responsible agencies
prior to any permit
issuance.

Division, and the
Fire Prevention
Bureau

Comments

Date/
Initials
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Mitigation Monitoring

Reporting

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

EIR SCA AES-7: Underground Utilities. Prior to issuance of a building
permit.
The project applicant shall submit plans for review and approval by the
Building Services Division and the Public Works Agency, and other
relevant agencies as appropriate, that show all new electric and
telephone facilities; fire alarm conduits; street light wiring; and other
wiring, conduits, and similar facilities placed underground. The new
facilities shall be placed underground along the project applicant's
street frontage and from the project applicant's structures to the point
of service. The plans shall show all electric, telephone, water service,
fire water service, cable, and fire alarm facilities installed in accordance
with standard specifications of the serving utilities.

Prior to the
issuance of a
building permit

City of Oakland,
Building Services
Division and the
Public Works
Agency

Ensure that plans are
submitted to
responsible agency
and that plans
include all
requirements listed
in the SCA.

EIR SCA AES-8: Tree Protection During Construction. Prior to
issuance of a demolition, grading, or building permit.
Adequate protection shall be provided during the construction period
for any trees which are to remain standing, including the following,
plus any recommendations of an arborist:

Prior to the
issuance of a
demolition,
grading, or
building permit

City of Oakland,
Public Works
Agency,
including Tree
Services Division

Ensure that trees
which are to remain
standing will be
protected by the
listed requirements
and any additional
recommended by an
arborist.

SCA/Recommended Improvement

a)

Before the start of any clearing, excavation, construction or other
work on the site, every protected tree deemed to be potentially
endangered by said site work shall be securely fenced off at a
distance from the base of the tree to be determined by the City
Tree Reviewer. Such fences shall remain in place for duration of al
such work. All trees to be removed shall be clearly marked. A
scheme shall be established for the removal and disposal of logs,
brush, earth and other debris which will avoid injury to any
protected tree,

b)

Where proposed development or other site work is to encroach
upon the protected perimeter of any protected tree, special
measures shall be incorporated to allow the roots to breathe and
obtain water and nutrients. Any excavation, cutting, filing, or
compaction of the existing ground surface within the protected

Comments

Date/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
perimeter shall be minimized. No change in existing ground level
shall occur within a distance to be determined by the City Tree
Reviewer from the base of any protected tree at any time. No
burning or use of equipment with an open flame shall occur near
or within the protected perimeter of any protected tree.
No storage or dumping of oil, gas, chemicals, or other substances
that may be harmful to trees shall occur within the distance to be
determined by the Tree Reviewer from the base of any protected
trees, or any other location on the site from which such
substances might enter the protected perimeter. No heavy
construction equipment or construction materials shall be
operated or stored within a distance from the base of any
protected trees to be determined by the tree reviewer. Wires,
ropes, or other devices shall not be attached to any protected tree,
except as needed for support of the tree. No sign, other than a tag
showing the botanical classification, shall be attached to any
protected tree.
d)

Periodically during construction, the leaves of protected trees shall
be thoroughly sprayed with water to prevent buildup of dust and
other pollution that would inhibit leaf transpiration.

e)

If any damage to a protected tree should occur during or as a
result of work on the site, the project applicant shall immediately
notify the Public Works Agency of such damage. If, in the
professional opinion of the Tree Reviewer, such tree cannot be
preserved in a healthy state, the Tree Reviewer shall require
replacement of any tree removed with another tree or trees on the
same site deemed adequate by the Tree Reviewer to compensate
for the loss of the tree that is removed.
Al! debris created as a result of any tree removal work shall be
removed by the project applicant from the property within two
weeks of debris creation, and such debris shall be properly

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials
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Reporting

Mitigation Monitoring
SCA/Recommended Improvement
disposed of by the project applicant in accordance with all
applicable laws, ordinances, and regulations.

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

Ongoing
throughout
demolition,
grading, and/or
construction

City of Oakland,
Building Services
Division

Make regular
visits to the
project site to
ensure that all
dust-control
measures are
being

B. A I R Q U A L I T Y A N D GREENHOUSE G A S EMISSIONS

EIR SCA AIR-1: Construction-Related
Air Pollution Controls,
and Equipment Emissions). Ongoing throughout demolition,
and/or construction.

(Dust,
grading,

During construction, the project applicant shall require the
construaion contractor to implement all of the following applicable
measures recommended by the Bay Area Air Quality Management
District (BAAQMD):
BASIC: (Applies to all construction sites)

implemented

a)

Water all exposed surfaces of active construaion areas at least
twice daily (using reclaimed water if possible). Watering should be
sufficient to prevent airborne dust from leaving the site. Increased
watering frequency may be necessary whenever wind speeds
exceed 1 5 miles per hour. Reclaimed water should be used
whenever possible.

b)

Cover all trucks hauling soil, sand, and other loose materials or
require all trucks to maintain at least 2 feet of freeboard (i.e., the
minimum required space between the top of the load and the top
of the trailer).

Verify that a
designated dust
control
coordinator Is oncall during
construction
periods.

c)

All visible mud or dirt track-out onto adjacent public roads shall be
removed using wet power vacuum street sweepers at least once
per day. The use of dry power sweeping is prohibited.

d)

Pave all roadways, driveways, sidewalks, etc. as soon as feasible.
In addition, building pads should be laid as soon as possible after
grading unless seeding or soil binders are used.

e)

Enclose, cover, water twice daily or apply (non-toxic) soil
stabilizers to exposed stockpiles (dirt, sand, etc.).

Comments

Date/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
0

Limit vehicle speeds on unpaved roads to 1 5 miles per hour.

g)

Idling times shall be minimized either by shutting equipment off
when not is use or reducing the maximum idling time to five
minutes (as required by the California airborne toxics control
measure Title 1 3, Section 2485, of the California Code of
Regulations). Clear signage to this effect shall be provided for
construction workers at all access points.

h)

All construction equipment shall be maintained and properly tuned
in accordance with the manufacturer's specifications. All
equipment shall be checked by a certified mechanic and
determined to be running in proper condition prior to operation.

i)

Post a publicly visible sign that Includes the contractor's name and
telephone number to contact regarding dust complaints. When
contacted, the contractor shall respond and take corrective action
within 48 hours. The telephone numbers of contacts at the City
and BAAQMD shall also be visible. This information may be posted
on other required on-site signage.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

ENHANCED; All "Basic" controls listed above plus the following
controls if the project involves:
i)

114 or more single-family dwelling units;

il)

240 or more multi-family units;

iii)

Nonresidential uses that exceed the applicable screening size
listed in BAAQMD's CEQA Guidelines;

iv)

Demolition permit;

v)

Simultaneous occurrence of more than two construaion
phases (e.g , grading and building construction occurring
simultaneously);

vi)

Extensive site preparation (i.e., the construction site is four
acres or more in size), or
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Mitigation Monitoring
SCA/Recommended Improvement
vii)

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Extensive soil transport (i.e., 1 0,000 or more cubic yards of
soil import/export).

j)

All exposed surfaces shall be watered at a frequency adequate to
maintain minimum soil moisture of 1 2 percent. Moisture content
can be verified by lab samples or moisture probe.

k)

All excavation, grading, and demolition aaivities shall be
suspended when average wind speeds exceed 20 mph.

I)

Install sandbags or other erosion control measures to prevent silt
runoff to public roadways.

m)

Hydroseed or apply (non-toxic) soil stabilizers to inactive
construction areas (previously graded areas inactive for one month
or more).

n)

Designate a person or persons to monitor the dust control
program and to order increased watering, as necessary, to prevent
transport of dust off-site. Their duties shall include holidays and
weekend periods when work may not be in progress.

o)

Install appropriate wind breaks (e.g., trees, fences) on the
windward side{s) of actively disturbed areas of the construaion
site to minimize wind-blown dust. Wind breaks must have a
maximum 50 percent air porosity.

p)

Vegetative ground cover (e.g., fast-germinating native grass seed)
shall be planted in disturbed areas as soon as possible and
watered appropriately until vegetation is established.

q)

The simultaneous occurrence of excavation, grading, and grounddisturbing construction activities on the same area at any one time
shall be limited. Activities shall be phased to reduce the amount of
disturbed surfaces at any one time.

r)

All trucks and equipment, including tires, shall be washed off prior
to leaving the site.
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s)

Site accesses to a distance of 100 feet from the paved road shall
be treated with a 6- to 1 2-inch compacted layer of wood chips,
mulch, or gravel.

t)

Minimize the idling time of diesel-powered construction
equipment to two minutes.

u)

The projea applicant shall develop a plan demonstrating that the
off-road equipment (more than 50 horsepower) to be used in the
construction project (i.e., owned, leased, and subcontractor
vehicles) would achieve a project wide fleet-average 20 percent
N0_ reduction and 45 percent particulate matter (PM) reduaion
compared to the most recent California Air Resources Board
(CARB) fleet average Acceptable options for reducing emissions
include the use of late model engines, low-emission diesel
products, alternative fuels, engine retrofit technology, aftertreatment products, add-on devices such as particulate filters,
and/or other options as they become available.

v)

Use low VOC (i.e., ROC) coatings beyond the local requirements
(i.e., BAAQMD Regulation 8, Rule 3: Architectural Coatings).

w)

AN construction equipment, diesel trucks, and generators shall be
equipped with Best Available Control Technology for emission
reductions of N0_ and PM.

x)

Off-road heavy diesel engines shall meet CARB's most recent
certification standard.

EIR SCA AIR-2; Exposure of Air Pollution (Toxic Air
Contaminants:
Particulate Matter). Prior to issuance of a demolition, grading, or
building permit.
A.

Indoor Air Quality: In accordance with the recommendations of
CARB and BAAQMD, appropriate measures shall be incorporated
into the project design in order to reduce the potential health risk
due to exposure to diesel particulate matter to achieve an

Monitoring
Schedule

Monitoring
Responsibility

Prior to
issuance of a
demolition,
grading, or
building permit

City of Oakland,
Planning and
Zoning Division
and the Building
Services Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that an
appropriate
method to
achieve an
acceptable
interior air quality
level is

12

ATTACHMENT B
HIGH & M A C A R T H U R M I X E D - U S E P R O J E C T
S T A N D A R D C O N D I T I O N S OF A P P R O V A L A N D M I T I G A T I O N M O N I T O R I N G A N D R E P O R T I N G

J U L Y 2 0 13
PROGRAM

T A B L E 1: STANDARD CONDITIONS O F A P P R O V A L A N D MITIGATION MONITORING A N D R E P O R T I N G P R O G R A M

Reporting

Mitigation Monitoring
SCA/Recommended Improvement
acceptable interior air quality level for sensitive receptors. The
appropriate measures shall include one of the following methods;
1)

The project applicant shall retain a qualified air quality
consultant to prepare a health risk assessment (HRA) In
accordance with CARB and the Office of Environmental Health
and Hazard Assessment requirements to determine the
exposure of projea residents/occupants/users to air polluters
prior to issuance of a demolition, grading, or building permit.
The HRA shall be submitted to the Planning and Zoning
Division for review and approval. The applicant shall
Implement the approved HRA recommendations, if any. If the
HRA concludes that the air quality risks from nearby sources
are at or below acceptable levels, then additional measures
are not required.

2)

The applicant shall implement all of the following features
that have been found to reduce the air quality risk to sensitive
receptors and shall be included in the project construction
plans. These features shall be submitted to the Planning and
Zoning Division and the Building Services Division for review
and approval prior to the issuance of a demolition, grading, or
building permit and shall be maintained on an ongoing basis
during operation of the project.
a)

Redesign the site layout to locate sensitive receptors as
far as possible from any freeways, major roadways, or
other sources of air pollution (e.g., loading docks,
parking lots).

b)

Do not locate sensitive receptors near distribution
center's entry and exit points.

c)

Incorporate tiered plantings of trees (redwood, deodar
cedar, live oak, and/or oleander) to the maximum extent
feasible between the sources of pollution and the

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure
implemented.

Comments

Date/
Initials

Verify that the
outdoor areas are
shielded or
buffered from air
pollution sources
to the maximum
extent feasible.
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Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

sensitive receptors.
d)

Install, operate and maintain in good working order a
central heating and ventilation (HV) system or other air
take system in the building, or in each individual
residential unit, that meets or exceeds an efficiency
standard of MERV 1 3. The HV system shall include the
following features: Installation of a high efficiency filter
and/or carbon filter to filter particulates and other
chemical matter from entering the building. Either HEPA
filters or ASHRAE SS% supply filters shall be used.

e)

Retain a qualified HV consultant or HERS rater during the
design phase of the project to locate the HV system
based on exposure modeling from the pollutant sources.

0

Install indoor air quality monitoring units in buildings.

g)

Project applicant shall maintain, repair and/or replace HV
system on an ongoing and as needed basis or shall
prepare an operation and maintenance manual for the HV
system and the filter. The manual shall include the
operating instructions and the maintenance and
replacement schedule. This manual shall be included in
the CC&Rs for residential projects and distributed to the
building maintenance staff. In addition, the applicant
shall prepare a separate homeowners manual. The
manual shall contain the operating instructions and the
maintenance and replacement schedule for the HV
system and the filters.

Outdoor Air Quality: To the maximum extent practicable,
individual and common exterior open space, including
playgrounds, patios, and decks, shall either be shielded from the
source of air pollution by buildings or otherwise buffered to
further reduce air pollution for project occupants
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EIR SCA AIR-3: Exposure to Air Pollution (Toxic Air
Contaminants:
Gaseous Emissions). Prior to issuance of a demolition, grading, or
building permit.
A.

Indoor Air Quality: In accordance with the recommendations of
CARB and BAAQMD, appropriate measures shall be incorporated
into the project design in order to reduce the potential risk due to
exposure to toxic air contaminants to achieve an acceptable
interior air quality level for sensitive receptors. The project
applicant shall retain a qualified air quality consultant to prepare a
HRA in accordance with CARB and the Office of Environmental
Health and Hazard Assessment requirements to determine the
exposure of project residents/occupants/users to air polluters
prior to issuance of a demolition, grading, or building permit. The
HRA shall be submitted to the Planning and Zoning Division for
review and approval The applicant shall implement the approved
HRA recommendations, if any. If the HRA concludes that the air
quality risks from nearby sources are at or below acceptable levels,
then additional measures are not required.

B. Exterior Air Quality: To the maximum extent practicable, individual
and common exterior open space, including playgrounds, patios,
and decks, shall either be shielded from the source of air pollution
by buildings or otherwise buffered to further reduce air pollution
for project occupants.

Monitoring
Schedule

Monitoring
Responsibility

Prior to
issuance of a
demolition,
grading, or
building permit

City of Oakland,
Planning and
Zoning Division

Monitoring
Procedure

Comments

Date/
Initials

Verify that
indoor air
quality
measures are
incorporated
into the project
design and that
a qualified air
quality
consultant is
retained to
prepare a HRA
that is
submitted to the
Planning and
Zoning Division
for review and
approval.
Verify that
individual and
common
exterior open
space is
shielded or
buffered from
the course of air
pollution to the
maximum
extent
practicable.
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Mitigation Monitoring
Monitoring
Schedule

SCA/Recommended Improvement

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

C. AGRICULTURE A N D FOREST RESOURCES

No SCAs or Recommended Improvements were determined to be necessary for Agriculture

and Forest Resources

D. BIOLOGICAL RESOURCES

Wo SCAs or Recommended Improvements were determined to be necessary for Biological Resources.
E. C U L T U R A L RESOURCES

IS SCA CULT-1: Archeological Resources, Ongoing
demolition, grading and/or construction.

throughout

a)

Pursuant to CEQA Guidelines section 1 5064.5 (f), "provisions for
historical or unique archaeological resources accidentally
discovered during construction" should be instituted. Therefore, in
the event that any prehistoric or historical subsurface cultural
resources are discovered during ground disturbing activities, all
work within 50 feet of the resources shall be halted and the
project applicant and/or lead agency shall consult with a qualified
archaeologist to assess the significance of the find. If any find is
determined to be significant, representatives of the project
proponent and/or lead agency and the qualified archaeologist
would meet to determine the appropriate avoidance measures or
other appropriate measure, with the ultimate determination to be
made by the City of Oakland. All significant cultural materials
recovered shall be subject to scientific analysis, professional
museum curation, and a report prepared by the qualified
archaeologist according to current professional standards.

b)

In considering any suggested measure proposed by the consulting
archaeologist in order to mitigate imparts to historical resources
or unique archaeological resources, the project applicant shall
determine whether avoidance is necessary and feasible in light of
factors such as the nature of the find, project design, costs, and

Ongoing
throughout
demolition,
grading, and/or
construction

City of Oakland,
Building Services
Division and
Planning and
Zoning Division
- Historic
Preservation
Staff

In the event that any
prehistoric or
historical subsurface
cultural resources
are discovered,
ensure all work
within 50 feet of the
resources is halted
and ensure the
p r o j e a applicant
and/or Lead Agency
consult with a
qualified
archaeologist to
assess the
significance of the
find.
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Mitigation Monitoring
SCA/Recommended Improvement
other considerations If avoidance is unnecessary or infeasible.
Other appropriate measures (e.g., data recovery) shall be
instituted. Work may proceed on other parts of the project site
while measure for historical resources or unique archaeological
resources is carried out.
c)

Reporting

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

Ongoing
throughout
demolition,
grading, and/or
construction

City of Oakland,
Building Services
Division and
Planning and
Zoning Division

In the event of an
unanticipated
discovery of a
paleontological
resource, ensure that
excavations within
50 feet of the find be
temporarily halted or
diverted until the
discovery is
examined by a

Date/
Comments

Initials

Should an archaeological artifact or feature be discovered on-site
during project construction, all activities within a 50-foot radius of
the find would be halted until the findings can be fully investigated
by a qualified archaeologist to evaluate the Find and assess the
significance of the find according to the CEQA definition of a
historical or unique archaeological resource. If the deposit is
determined to be significant, the projea applicant and the
qualified archaeologist shall meet to determine the appropriate
avoidance measures or other appropriate measure, subject to
approval by the City of Oakland, which shall assure
implementation of appropriate measures recommended by the
archaeologist. Should archaeologically-sigmficant materials be
recovered, the qualified archaeologist shall recommend
appropriate analysis and treatment, and shall prepare a report on
the findings for submittal to the Northwest Information Center.

IS SCA CULT-2: Paleontological Resources. Ongoing
demolition, grading and/or construction.

throughout

In the event of an unanticipated discovery of a paleontological resource
during construaion, excavations within 50 feet of the find shall be
temporarily halted or diverted until the discovery is examined by a
qualified paleontologist (per Society of Vertebrate Paleontology
standards (SVP 1995,1996)). The qualified paleontologist shall
document the discovery as~needed, evaluate the potential resource,
and assess the significance of the find. The paleontologist shall notify
the appropriate agencies to determine procedures that would be
followed before construction is allowed to resume at the location of the
find. If the City determines that avoidance is not feasible, the
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SCA/Recommended Improvement
paleontologist shall prepare an excavation plan for mitigating the
effect of the project on the qualities that make the resource important,
and such plan shall be implemented The plan shall be submitted to
the City for review and approval.

IS SCA CULT-3: Human Remains. Ongoing throughout
grading and/or construction.

demolition,

In the event that human skeletal remains are uncovered at the p r o j e a
site during construaion or ground-breaking activities, all work shall
immediately halt and the Alameda County Coroner shall be contacted
to evaluate the remains, and following the procedures and protocols
pursuant to Section 1 5064.5 (e)(l) of the CEQA Guidelines. If the
County Coroner determines that the remains are Native American, the
City shall contact the California Native American Heritage Commission
(NAHC), pursuant to subdivision (c) of Section 7050.5 of the Health and
Safety Code, and all excavation and site preparation activities shall
cease within a 50-foot radius of the find until appropriate
arrangements are made. If the agencies determine that avoidance is
not feasible, then an alternative plan shall be prepared with specific
steps and timeframe required to resume construction activities.
Monitoring, data recovery, determination of significance and avoidance
measures (if applicable) shall be completed expeditiously.

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure
qualified
paleontologist (per
Society of Vertebrate
Paleontology
standards (SVP
1995,1996)).

Ongoing
throughout
demolition,
grading, and/or
construction

City of Oakland,
Building Services
Division and
Planning and
Zoning Division

In the event that
human skeletal
remains are
uncovered, ensure
that all work is
immediately halted
and the Alameda
County Coroner is
contacted to evaluate
the remains
following the
procedures and
protocols pursuant
to Section 1 5064.5
(e)(1) of the CEQA
Guidelines.

Required as
part of the
submittal of a
tentative tract
or tentative
parcel map

City of Oakland,
Building Services
Division

Verify that a
preliminary soils
report has been
submitted for the
project site.

Reporting
Comments

Date/
Initials

F. G E O L O G Y A N D SOILS

IS SCA GEO-1: Soils Report. Required as part of the submittal of a
tentative tract or tentative parcel map.
A preliminary soils report for the project site shall be required as part
of this project and submitted for review and approval by the Building
Services Division. The soils reports shall be based, at least in part, on
information obtained from on-site testing. Specifically the minimum
contents of the report should include;

18

ATTACHMENT B
HIGH & M A C A R T H U R M I X E D - U S E PROJECT
S T A N D A R D C O N D I T I O N S OF A P P R O V A L A N D M I T I G A T I O N M O N I T O R I N G A N D R E P O R T I N G

J U L Y 2 0 13
PROGRAM

T A B L E 1: STANDARD CONDITIONS OF A P P R O V A L A N D MITIGATION MONITORING A N D R E P O R T I N G P R O G R A M
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SCA/Recommended Improvement
A.

B.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Date/
Comments

Initials

Logs of borings and/or profiles of test pits and trenches:
1)

The minimum number of borings acceptable, when not used
in combination with test pits or trenches, shall be two (2),
when in the opinion of the Soils Engineer such borings shall
be sufficient to establish a soils profile suitable for the design
of all the footings, foundations, and retaining structures.

2)

The depth of each bormg shall be sufficient to provide
adequate design criteria for all proposed struaures.

3)

All boring logs shall be included in the soils report.

Test pits and trenches:
1)

Test pits and trenches shall be of sufficient length and depth
to establish a suitable soils profile for the design of all
proposed structures.

2)

Soils profiles of all test pits and trenches shall be included in
the soils report.

C.

A plat shad be included which shows the relationship of all the
borings, test pits, and trenches to the exterior boundary of the
site. The plat shall also show the location of all proposed site
improvements. All proposed improvements shall be labeled.

D.

Copies of all data generated by the field and/or laboratory testing
to determine allowable soil bearing pressures, sheer strength,
active and passive pressures, maximum allowable slopes where
applicable and any other information which may be required for
the proper design of foundations, retaining walls, and other
structures to be erected subsequent to or concurrent with work
done under the grading permit.

E.

Soils Report. A written report shall be submitted which shall
include, but is not limited to, the following:
1)

Site description;
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Mitigation Monitoring
Monitoring
Schedule

SCA/Recommended Improvement
2)

Local and site geology;

3)

Review of previous field and laboratory investigations for the
site;

4)

Review of information on or in the vicinity of the site on file at
the Information Counter, City of Oakland, Planning and
Zoning Division;

5)

Site stability shall be addressed with particular attention to
existing conditions and proposed corrective attention to
existing conditions and proposed corrective artions at
locations where land stability problems exist;

6)

Conclusions and recommendations for foundations and
retaining structures, resistance to lateral loading, slopes, and
specifications, for fills, and pavement design as required;

7)

Conclusions and recommendations for temporary and
permanent erosion control and drainage. If not provided in a
separate report they shall be appended to the required soils
report;

8)

All other items which a Soils Engineer deems necessary; and

9)

The signature and registration number of the Civil Engineer
preparing the report.

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

The Dirertor of Planning and Building Department may reject a
report that she/he believes is not sufficient. The Director of
Planning and Building may refuse to accept a soils report if the
certification date of the responsible soils engineer on said
document is more than three years old. In this instance, the
Director may be require that the old soils report be recertified,
that an addendum to the soils report be submitted, or that a new
soils report be provided.
IS SCA GEO-2: Erosion and Sedimentation

Control Plan. Prior to any

Prior to any

City of Oakland,

Verify that a site-
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SCA/Recommended Improvement
grading activities.

a)

The project applicant shall obtain a grading permit if required by
the Oakland Grading Regulations pursuant to Section 1 5.04.660 of
the Oakland Municipal Code. The grading permit application shall
include an erosion and sedimentation control plan. The erosion
and sedimentation control plan shall include all necessary
measures to be taken to prevent excessive stormwater runoff or
carrying by stormwater runoff of solid materials on to lands of
adjacent property owners, public streets, or to creeks as a result of
conditions created by grading operations. The plan shall include,
but not be limited to, such measures as short-term erosion control
planting, waterproof slope covering, check dams, interceptor
ditches, benches, storm drains, dissipation structures, diversion
dikes, retarding berms and barriers, devices to trap, store and
filter out sediment, and stormwater retention basins. Off-site work
by the projea applicant may be necessary. The project applicant
shall obtain permission or easements necessary for off-site work.
There shall be a clear notation that the plan Is subject to changes
as changing conditions occur. Calculations of anticipated
stormwater runoff and sediment volumes shall be included, if
required by the Director of the Planning and Building Department
or designee. The plan shall specify that, after construction is
complete, the project applicant shall ensure that the storm drain
system shall be inspected any that the project applicant shall clear
the system of any debris or sediment.
Ongoing.
b)

Monitoring
Responsibility

Monitoring
Schedule
grading
activities

Building Services
Division

Required as
part of the

City of Oakland,
Building Services

Monitoring
Procedure
specific erosion and
sedimentation
control plan is
submitted and
approved.

Reporting
Comments

Date/
Initials

The project applicant shall implement the approved erosion and
sedimentation plan. No grading shall occur during the wet weather
season (October 1 5 through April 1 5) unless specifically
authorized in writing by the Building Services Division.

IS SCA CEO-3: Geotechnical Report. Required as part of the submittal
of a' tentative tract or tentative parcel map.

Verify that the
project sponsor has
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a)

A site-specific, design level, landslide or liquefaction geotechnical
investigation for each construction site within the project area
shall be required as part of this project and submitted for review
and approval by the Building Services Division. Specifically:
i.

Each investigation shall include an analysis of expected
ground motions at the site from identified faults. The
analyses shall be accordance with applicable City ordinances
and policies, and consistent with the most recent version of
the California Building Code, which requires structural design
that can accommodate ground accelerations expected from
identified faults.

ii.

The investigations shall determine final design parameters for
the walls, foundations, foundation slabs, surrounding related
improvements, and infrastructure (utilities, roadways, parking
lots, and sidewalks).

iii.

The investigations shall be reviewed and approved by a
registered geotechnical engineer. All recommendations by the
project engineer, geotechnical engineer, shall be included in
the final design, as approved by the City of Oakland.

iv.

The geotechnical report shall include a map prepared by a
land surveyor or civil engineer that shows all field work and
location of the "No Build" zone. The map shall include a
statement that the locations and limitations of the geologic
features are accurate representations of said features as they
exist on the ground, were placed on this map by the surveyor,
the civil engineer or under their supervision, and are accurate
to the best of their knowledge.

V.

Recommendations that are applicable to foundation design,
earthwork, and site preparation that were prepared prior to or
during the project's design phase, shall be incorporated in the

Monitoring
Schedule
submittal of a
tentative tract
or tentative
parcel map.

Monitoring
Responsibility
Division

Monitoring
Procedure
submitted a sitespecific, design level,
landslide or
liquefaction
geotechnical
investigation that
meets the
requirements of the
SCA for each
construction site
within the project
area.

Reporting
Comments

Date/
Initials
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SCA/Recommended Improvement
projert,
vi.

Reporting

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

Prior to the
issuance of a
business
license

City of Oakland,
Fire Prevention
Bureau,
Environmental
Protection and
Compliance

Verify that a
Hazardous Materials
Business Plan is
submitted and
includes the
information required
by the SCA.

Comments

Date/
Initials

Final seismic considerations for the site shall be submitted to
and approved by the City of Oakland Building Services
Division prior to commencement of the project.

vii. A peer review is required for the Geotechnical Report.
Personnel reviewing the geologic report shall approve the
report, reject it, or withhold approval pending the submission
by the applicant or subdivider of further geologic and
engineering studies to more adequately define active fault
traces.
b)

Tentative Tract or Parcel Map approvals shall require, but not be
limited to, approval of the Geotechnical Report.

G. H A Z A R D S A N D H A Z A R D O U S M A T E R I A L S

IS SCA HAZ-1: Hazardous Materials Business Plan. Prior to issuance
of a business license
The projea applicant shall submit a Hazardous Materials Business Plan
for review and approval by Fire Prevention Bureau, Environmental
Protection and Compliance. Once approved this plan shall be kept on
file with the City and will be updated as applicable. The purpose of the
Hazardous Materials Business Plan is to ensure that employees are
adequately trained to handle the materials and provides information to
the Fire Services Division should emergency response be required. The
Hazardous Materials Business Plan shall include the following:
a)

The types of hazardous materials or chemicals stored and/or used
on site, such as petroleum fuel products, lubricants, solvents, and
cleaning fluids,

b)

The location of such hazardous materials
An emergency response plan including employee training
information.
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Mitigation Monitoring
SCA/Recommended Improvement
d)

Monitoring
Schedule

Monitoring
Responsibility

Prior to
commencement
of demolition,
grading, or
construction

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

A plan that describes the manner in which these materials are
handled, transported and disposed.

EIR SCA HAZ-1: Hazards Best Management Practices. Prior to
commencement of demolition, grading, or construction.
The project applicant and construction contractor shall ensure that
construaion of Best Management Practices (BMPs) are implemented as
part of construction to minimize the potential negative effects to
groundwater and soils These shall include the followinga)

Follow manufacture's recommendations on use, storage, and
disposal of chemical products used in construction;

b)

Avoid overtopping construction equipment fuel gas tanks,

c)

During routine maintenance of construction equipment, properly
contain and remove grease and oils;

d)

Properly dispose of discarded containers of fuels and other
chemicals;

e)

Ensure that construction would not have a significant impact on
the environment or pose a substantial health risk to construction
workers and the occupants of the proposed development Soil
sampling and chemical analyses of samples shall be performed to
determine the extent of potential contamination beneath all UST's,
elevator shafts, clarifiers, and subsurface hydraulic lifts when onsite demolition, or construction activities would potentially affect a
particular development or building; and

f)

if soil, groundwater or other environmental medium with
suspected contamination is encountered unexpectedly during
construction activities (e.g., identified by odor or visual staining,
or if any underground storage tanks, abandoned drums or other
hazardous materials or wastes are encountered), the applicant
shall cease work in the vicinity of the suspect material, the area
shall be secured as necessary, and the applicant shall take all

Verify that
construction BMPs
are implemented.
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Mitigation Monitoring
SCA/Recommended Improvement
appropriate measures to protect human health and the
environment. Appropriate measures shall include notification of
regulatory agency(ies) and implementation of the actions
described in the City's Standard Conditions of Approval, as
necessary, to identify the nature and extent of contamination.
Work shall not resume in the area(s) affected until
the measures have been implemented under the oversight of the
City or regulatory agency, as appropriate.
EIR SCA HAZ-2: Site Review by the Fire Services Division. Prior to the
issuance of demolition, grading or building permit.
The project applicant shall submit plans for site review and approval to
the Fire Prevention Bureau, Environmental Protection and Compliance.
Property owner may be required to obtain or perform a Phase II hazard
assessment.

Monitoring
Schedule

Monitoring
Responsibility

Prior to the
issuance of
demolition,
grading or
building permit

City of Oakland,
Fire Prevention
Bureau,
Environmental
Protection and
Compliance

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that projea
applicant submit
plans for site review
and approval by the
Fire Prevention
Bureau,
Environmental
Protection and
Compliance.
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Mitigation Monitoring
SCA/Recommended Improvement
EIR SCA HA2-3: Phase I and/or Phase II Reports. Prior to issuance of
a demolition, grading, or building permit.
Prior to issuance of demolition, grading, or building permits the project
applicant shall submit to the Fire Prevention Bureau, Environmental
Protection and Compliance, a Phase I environmental site assessment
report, and a Phase II report if warranted by the Phase I report for the
project site. The reports shall make recommendations for remedial
action, if appropriate, and should be signed by a Registered
Environmental Assessor, Professional Geologist, or Professional
Engineer.

EIR SCA HAZ-4: Environmental Site Assessment
Reports
Remediation. Prior to issuance of a demolition, grading, or building
permit.
If the environmental site assessment reports recommend remedial
action, the projert applicant shall:
a)

b)

Consult with the appropriate local. State, and federal
environmental regulatory agencies to ensure sufficient
minimization of risk to human health and environmental
resources, both during and after construction, posed by soil
contamination, groundwater contamination, or other surface
hazards including, but not limited to, underground storage tanks,
fuel distribution lines, waste pits and sumps
Obtain and submit written evidence of approval for any remedial
action if required by a local. State, or federal environmental
regulatory agency.

Reporting

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure

Prior to
issuance of a
demolition,
grading, or
building permit

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

Verify that a Phase I,
and, if appropriate.
Phase 11,
environmental site
assessment report
has been submitted
to the Fire Prevention
Bureau
Environmental
Protection and
Compliance. Ensure
any approved
recommended
remediation actions
are implemented.

Prior to
issuance of a
demolition,
grading, or
building permit

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

Verify that written
evidence of
approval for any
remedial actions
required has been
obtained and that
remediation
action plan has
been adequately
prepared.

Comments

Date/
Initials

Verify that a
constructionphase risk
management plan
has been
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Reporting

Mitigation Monitoring
Monitoring
Schedule

SCA/Recommended Improvement

Monitoring
Responsibility

Submit a copy of all applicable documentation required by local.
State, and federal environmental regulatory agencies, including
but not limited to: permit applications. Phase I and II
environmental site assessments, human health and ecological risk
assessments, remedial action plans, risk management plans, soil
management plans, and groundwater management plans.
EIR SCA HAZ-S: Best Management Practices for Soil and
Groundwater Hazards. Ongoing throughout demolition, grading,
construction activities.
The project applicant shall implement all of the following BMPs
regarding potential soil and groundwater hazards.

and

a)

Soil generated by construction aaivities shall be stockpiled onsite
in a secure and safe manner. All contaminated soils determined to
be hazardous or non-hazardous waste must be adequately profiled
(sampled) prior to acceptable reuse or disposal at an appropriate
off-site facility. Specific sampling and handling and transport
. procedures for reuse or disposal shall be in accordance with
applicable local. State and federal agencies laws, in particular, the
Regional Water Quality Control Board (RWQCB) and/or the Alameda
County Department of Environmental Health (ACDEH) and policies
of the City of Oakland.

b)

Groundwater pumped from the subsurface shall be contained
onsite in a secure and safe manner, prior to treatment and
disposal, to ensure environmental and health issues are resolved
pursuant to applicable laws and policies of the City of Oakland, the
RWQCB and/or the ACDEH. Engineering controls shall be utilized,
which include impermeable barriers to prohibit groundwater and
vapor intrusion into the building (pursuant to the Standard
Condition of Approval regarding Radon or Vapor Intrusion from
Soil and Groundwater Sources).

0

Prior to issuance of any demolition, grading, or building permit.

Ongoing
throughout
demolition,
grading, and
construction
activities

City of Oakland,
Building Services
Division,
Planning and
Zoning Division,
Fire Department,
and Emergency
Management
Services Division

Monitoring
Procedure
adequately
prepared.

Comments

Date/
Initials

Ensure that all
BMPs listed are
implemented
by reviewing
the written
verification of
required
clearances by
oversight
authorities.
Frequently visit
site to confirm
that soil is
securely
stockpiled and
groundwater is
safely
contained.
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Mitigation Monitoring
SCA/Recommended Improvement
the applicant shall submit for review and approval by the City of
Oakland, written verification that the appropriate federal. State or
county oversight authorities, including but not limited to the
RWQCB and/or the ACDEH, have granted all required clearances
and confirmed that the all applicable standards, regulations and
conditions for all previous contamination at the site. The applicant
also shall provide evidence from the City's Fire Department, Office
of Emergency Services, indicating compliance with the Standard
Condition of Approval requiring a Site Review by the Fire Service's
Division pursuant to City Ordinance No. 12323, and compliance
with the Standard Condition of Approval requiring a Phase 1 and/or
Phase II Reports.
EIR SCA HAZ-6: Radon or Vapor Intrusion from Soil or Groundwater
Sources. Ongoing.
The project applicant shall submit documentation to determine
whether radon or vapor intrusion from the groundwater and soil is
located on-site as part of the Phase 1 documents. The Phase 1 analysis
shall be submitted to the Fire Prevention Bureau, Environmental
Protection and Compliance, for review and approval, along with a Phase
II report if warranted by the Phase 1 report for the project site. The
reports shall make recommendations for remedial action, if
appropriate, and should be signed by a Registered Environmental
Assessor, Professional Geologist, or Professional Engineer. Applicant
shall implement the approved recommendations.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

-

Ongoing

City of Oakland,
Building Services
Division,
Planning and
Zoning Division,
and Fire
Prevention
Bureau,
Environmental
Protection and
Compliance

Verify documentation
regarding radon and
vapor intrusion and
confirm if Phase 11
report or
professional
signature are
required.

H. H Y D R O L O G Y A N D W A T E R QuALrtY

IS SCA HWQ-1; Erosion, Sedimentation, and Debris Control Measures.
Prior to issuance of a demolition, grading, or
construction-related
permit.
The projert applicant shall submit an erosion and sedimentation control
plan for review and approval by the Building Services Division. All work
shall incorporate all applicable BMPs for the construction industry, and

Prior to
issuance of a
demolition,
grading, or
constructionrelated permit

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

•

Verify that an
erosion and
sedimentation
control plan has
been adequately
prepared and
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TABLE 1: STANDARD CONDITIONS OF APPROVAL AND MITIGATION MONITORING AND REPORTING PROGRAM

Mitigation Monitoring
SCA/Recommended Improvement
as outlined in the Alameda Countywide Clean Water Program pamphlets,
including BMP's for dust, erosion and sedimentation abatement per
Chapter Section 1 5.04 of the Oakland Municipal Code. The measures
shall include, but are not limited to, the following:
a)

On sloped properties, the downhill end of the construction area
must be protected with silt fencing (such as sandbags, filter fabric,
silt curtains, etc.) and hay bales oriented parallel to the contours of
the slope (at a constant elevation) to prevent erosion into the street,
gutters, storm drains.

b)

In accordance with an approved erosion control plan, the project
applicant shall implement mechanical and vegetative measures to
reduce erosion and sedimentation, including appropriate seasonal
maintenance. One hundred (100) percent degradable erosion
control fabric shall be installed on all graded slopes to protect and
stabilize the slopes during construction and before permanent
vegetation gets established. All graded areas shall be temporarily
protected from erosion by seeding with fast growing annual
species. All bare slopes must be covered with staked tarps when
rain is occurring or is expeaed.

c)

Minimize the removal of natural vegetation or ground cover from
the site In order to minimize the potential for erosion and
sedimentation problems. Maximize the replanting of the area with
native vegetation as soon as possible.

d)

Install filter materials acceptable to the Engineering Division at the
storm drain inlets nearest to the project site prior to the start of the
wet weather season (October 1 5); site dewatering activities; street
washing activities; saw cutting asphalt or concrete; and in order to
retain any debris flowing Into the City storm drain system. Filter
materials shall be maintained and/or replaced as necessary to
ensure effectiveness and prevent street flooding.

e)

Ensure that concrete/granite supply trucks or concrete/plaster

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure
implemented.

Comments

Date/
Initials

Verify that the
applicant has
obtained
permissions and
easements
necessary for any
off-site work
required by the
plan.
Verify that
applicant is able
to retain qualified
consultant if
necessary.
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Mitigation Monitoring
SCA/Recommended Improvement
finishing operations do not discharge wash water into the creek,
street gutters, or storm drains.
0

Direct and locate tool and equipment cleaning so that wash water
does not discharge into the street, gutters, or storm drains.

g)

Create a contained and covered area on the site for storage of bags
of cement, paints, flammables, oils, fertilizers, pesticides, or any
other materials used on the project site that have the potential for
being discharged to the storm dram system by the wind or in the
event of a material spill. No hazardous waste material shall be
stored on-site.

h)

Gather all construction debris on a regular basis and place them in
a dumpster or other container which is emptied or removed on a
weekly basis. When appropriate, use tarps on the ground to collect
fallen debris or splatters that could contribute to stormwater
pollution.

i)

Remove all dirt, gravel, refuse, and green waste from the sidewalk,
street pavement, and storm drain system adjoining the projea site.
During wet weather, avoid driving vehicles off paved areas and
other outdoor work.

j)

Broom sweep the street pavement adjoining the project site on a
daily basis. Caked-on mud or dirt shall be scraped from these areas
before sweeping. At the end of each workday, the entire site must
be cleaned and secured against potential erosion, dumping, or
discharge to the street, gutter, storm drains.

k)

All erosion and sedimentation control measures implemented
during construction activities, as well as construction site and
materials management shall be in strict accordance with the control
standards listed in the latest edition of the Erosion and Sediment
Control Field Manual published by the RWQCB.

I)

All erosion and sedimentation control measures shall be monitored

Monitoring
Schedule

Monitoring
Responsibility

Reporting
, Monitoring
Procedure

Comments

Dale/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
regularly by the project applicant. The City may require erosion and
sedimentation control measures to be Inspected by a qualified
environmental consultant (paid for by the p r o j e a applicant) during
or after rain events. If measures are insufficient to control
sedimentation and erosion then the project applicant shall develop
and implement additional and more effective measures
immediately.
IS SCA HWQ-2: Post-Construction Stormwater Management Plan. Prior
to the issuance of building permit (or other construction related permit)
The applicant shall comply with the requirements of Provision C.3 of the
National Pollutant Discharge Elimination System (NPDES) permit issued
to the Alameda Countywide Clean Water Program. The applicant shall
submit with the application for a building permit (or other constructionrelated permit) a completed Stormwater Supplemental Form for the
Building Services Division.
The project drawings submitted for the building permit (or other
construction-related permit) shall contain a stormwater pollution
management plan, for review and approval by the City, to limit the
discharge of pollutants in stormwater after construction of the project to
the maximum extent practicable.
a)

The post-construction stormwater pollution management plan shall
include and identify the following.
i.

All proposed impervious surface on the site;

ii.

Anticipated directional flows of on-site stormwater runoff;

iii.

Site design measures to reduce the amount of impervious
surface area and directly connected impervious surfaces;

IV,

Source control measures to limit the potential for stormwater
pollution;

V,

Stormwater treatment measures to remove pollutants from
stormwater runoff; and

Monitoring
Schedule

Submit
Stormwater
Supplemental
Form and
stormwater
pollution
management
plan prior to
applying for
first building
permit,
Comply with
measures in
plan: ongoing
throughout
demolition,
grading, and/or
construaion
activities; and
Implement plan
prior to final
permit
inspection

Monitoring
Responsibility

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that the
applicant
complies with the
requirements of
Provision C.3 of
the NPDES permit
issued to the
Alameda
Countywide Clean
Water Program.
Verify that a
completed
Stormwater
Supplemental
Form and a
stormwater
pollution
management plan
have been
adequately
prepared.
Prior to final
permit inspection.
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Reporting

Mitigation Monitoring
SCA/Recommended Improvement
vi. 'Hydromodification management measures so that postconstruction stormwater runoff does not exceed the flow and
duration of pre-projert runoff, if required under the NPDES
permit.
b)

The following additional information shall be submitted with the
post-construction stormwater pollution management plan:
i.

Detailed hydraulic sizing calculations for each stormwater
treatment measure proposed; and

ii.

Pollutant removal information demonstrating that any
proposed manufactured/mechanical (i.e., non-landscape-based)
stormwater treatment measure, when not used in combination
with a landscape based treatment measure, is capable or
removing the range of pollutants typically removed by
landscape-based treatment measures and/or the range of
pollutants typically removed by landscape-based treatment
measures and/or the range of pollutants expected to be
generated by the project.

Monitoring
Schedule

Monitoring
Responsibility

Monitoring
Procedure
verify that the
stormwater
pollution
management plan
is implemented.

Comments

Date/
Initials

All proposed stormwater treatment measures shall incorporate
appropriate planting materials for stormwater treatment (for landscapebased treatment measures) and shall be designed with considerations
for vector/mosquito control. Proposed planting materials for all
proposed landscape-based stormwater treatment measures shall be
included on the landscape and irrigation plan for the project. The
applicant is not required to include onsite stormwater treatment
measures in the post-construrtion stormwater pollution management
plan if he or she secures approval from Planning and Zoning of a
proposal that demonstrates compliance with the requirements of the
City's Alternative Compliance Program.
Prior to final permit

inspection.
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Mitigation Monitoring
Monitoring
Schedule

SCA/Recommended Improvement

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

The applicant shall implement the approved stormwater pollution
management plan.
IS SCA HWQ-3; Maintenance Agreement for Stormwater
Measures. Prior to final zoning inspection.

Treatment

For projects incorporating stormwater treatment measures, the applicant
shall enter into the "Standard City of Oakland Stormwater Treatment
Measures Maintenance Agreement," in accordance with Provision C.3.e
of the NPDES permit, which provides, in part, for the following.
a)

The applicant accepting responsibility for the adequate
installation/construction, operation, maintenance, inspection, and
reporting of any on-site stormwater treatment measures being
incorporated into the project until the responsibility is legally
transferred to another entity; and

b)

Legal access to the on-site stormwater treatment measures for
representatives of the City, the local vector control district, and staff
of the RWQCB, San Francisco Region, for the purpose of verifying
the implementation, operation, and maintenance of the on-site
stormwater treatment measures and to take corrective action if
necessary. The agreement shall be recorded at the County
Recorder's Office at the applicant's expense.

Prior to final
zoning
inspection

City of Oakland,
Building Services
Division, and
Planning and
Zoning Division

Verify that the
applicant has
entered into the
"Standard City of
Oakland Stormwater
Treatment Measures
Maintenance
Agreement," in
accordance with
Provision C.3.e of the
NPDES permit.

I. L A N D USE A N D P L A N N I N G

Wo SCAs or Recommended Improvements were determined to be necessary for Land Use and Planning.
J . M I N E R A L RESOURCES

Wo SCAs or Recommended Improvements were determined to be necessary for Mineral Resources.
K. NOISE

EIR SCA NOISE-1: Days/Hours of Construction Operation.
throughout demolition, grading, and/or
construction.

Ongoing

The project applicant shall require construaion contractors to limit

Ongoing
throughout
demolition.

City of Oakland,
Building Services
Division

Make regular visits to
the construction site
to ensure that noise
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Mitigation Monitoring
SCA/Recommended Improvement
standard construction activities as follows:
a)

Construction activities are limited to between 7:00 a.m. and 7:00
p.m. Monday through Friday, except that pile driving and/or other
extreme noise generating activities greater than 90 dBA limited to
between 8:00 a.m. and 4:00 p.m. Monday through Friday.

b)

Any construction activity proposed to occur outside of the standard
hours of 7:00 a.m. to 7:00 p.m. Monday through Friday for special
activities (such as concrete pouring which may require more
continuous amounts of time) shall be evaluated on a case-by-case
basis, with criteria including the proximity of residential uses and a
consideration of resident's preferences for whether the activity is
acceptable if the overall duration of construaion is shortened and
such construction activities shall only be allowed with the prior
written authorization of the Building Services Division.

c)

Construaion artivity shall not occur on Saturdays, with the
following possible exceptions:
i.

Prior to the building being enclosed, requests for Saturday
construction for special aaivities (such as concrete pouring
which may require more continuous amounts of time), shall be
evaluated on a case-by-case basis, with criteria including the
proximity of residential uses and a consideration of resident's
preferences for whether the activity is acceptable if the overall
duration of construction is shortened. Such construction
activities shall only be allowed on Saturdays with the prior
written authorization of the Building Services Division.

ii.

After the building is enclosed, requests for Saturday
construction activities shall only be allowed on Saturdays with
the prior written authorization of the Building Services Division,
and only then within the interior of the building with the doors
and windows closed.

Monitoring
Schedule
grading, and/or
construction

Monitoring
Responsibility

Monitoring
Procedure
from construction
activities is
appropriately
controlled.

Reporting
Comments

Date/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
d)

No extreme noise generating activities (greater than 90 dBA) shall
be allowed on Saturdays, with no exceptions.

e)

No construction activity ^hall take place on Sundays or Federal
holidays,

0

Construction activities include but are not limited to: truck idling,
moving equipment (including trucks, elevators, etc.) or materials,
deliveries, and construction meetings held on-site in a non-enclosed
area.

g)

Applicant shall use temporary power poles instead of generators
where feasible.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials
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Mitigation Monitoring
Monitoring
Schedule

SCA/Recommended Improvement
EIR SCA NOISE-2: Noise Control. Ongoing throughout
grading, and/or
construction.

demolition,

To reduce noise impacts due to construction, the project applicant shall
require construction contractors to implement a site-specific noise
reduction program, subject to city review and approval, which includes
the following measures:
a)

Equipment and trucks used for project construction shall utilize the
best available noise control techniques (e.g., improved mufflers,
equipment redesign, use of Intake silencers, ducts, engine
enclosures and acoustically-attenuating shields or shrouds,
wherever feasible).

b)

Except as provided herein, impact tools (e.g., jack hammers,
pavement breakers, and rock drills) used for project construction
shall be hydraulically or electrically powered wherever possible to
avoid noise associated with compressed air exhaust from
pneumatically powered tools. However, where use of pneumatic
tools is unavoidable, an exhaust muffler on the compressed air
exhaust shall be used; this muffler can lower noise levels from the
exhaust by up to about 10 dBA. External jackets on the tools
themselves shall be used if such jackets are commercially available,
and this could achieve a reduaion of 5 dBA, Quieter procedures
shall be used, such as drills rather than impact equipment,
whenever such procedures are available and consistent with
construction procedures.

c)

Stationary noise sources shall be located as far from adjacent
receptors as possible, and they shall be muffled and enclosed
within temporary sheds, incorporate insulation barriers, or use
other measures as determined by the City to provide equivalent
noise reduction.

d)

The noisiest phases of construction shall be limited to less than 10
days at a time. Exceptions may be allowed if the City determines an

Ongoing
throughout
demolition,
grading, and/or
construction

Monitoring
Responsibility
City of Oakland,
Building Services
Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that a sitespecific noise
reduaion
program has been
prepared and
implemented
Make regular
visits to the
construction site
to ensure that
noise from
construction
aaivities is
appropriately
controlled.
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Mitigation Monitoring
SCA/Recommended Improvement
extension is necessary and all available noise reduction controls are
implemented.
EIR SCA NOISE-3: Noise Complaint Procedures. Ongoing throughout
demolition, grading, and/or construction.
Prior to the issuance of each building permit, along with the submission
of construction documents, the project applicant shall submit to the City
Building Services Division a list of measures to respond to and track
complaints pertaining to construction noise. These measures shall
include:
a)

A procedure and phone numbers for notifying the City Building
Services Division staff and Oakland Police Department; (during
regular construaion hours and off-hours);

b)

A sign posted on-site pertaining with permitted construction days
and hours and complaint procedures and who to notify in the event
of a problem. The sign shall also include a listing of both the City
and construction contrartor's telephone numbers (during regular
construction hours and off-hours);

c)

The designation of an on-site construction complaint and
enforcement manager for the project;

d)

Notification of neighbors and occupants within 300 feet of the
project construction area at least 30 days in advance of extreme
noise generating activities about the estimated duration of the
activity; and

e)

A preconstruction meeting shall be held with the job inspectors and
the general contractor/on-site project manager to confirm that
noise measures and practices (including construction hours,
neighborhood notification, posted signs, etc.) are completed.

EIR SCA NOISE-4; Iriterior Noise. Prior to issuance of a building permit
and Certificate of Occupancy
If necessary to comply with the interior noise requirements of the City of

Monitoring
Schedule

Ongoing
throughout
demolition,
grading, and/or
construction;
and

Monitoring
Responsibility

City of Oakland,
Building Services
Division

Verify the
implementation of
the list of measures
to respond to and
track complaints
pertaining to
construction noise

City of Oakland,
Building Services
Division

Verify that
appropriate soundrated assemblies to

Prior to the
issuance of
each building
permit

Prior to
issuance of a
building permit

Reporting
Monitoring
Procedure

Comments

Date/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
Oakland's General Plan Noise Element and achieve an acceptable interior
noise level, noise reduaion in the form of sound-rated assemblies (i.e.,
windows, exterior doors, and walls), and/or other appropriate
features/measures, shall be incorporated into project building design,
based upon recommendations of a qualified acoustical engineer and
submitted to the Building Services Division for review and approval prior
to issuance of building permit. Final recommendations for sound-rated
assemblies, and/or other appropriate features/measures, will depend on
the specific building designs and layout of buildings on the site and
shall be determined during the design phases. Written confirmation by
the acoustical consultant, HVAC or HERS specialist, shall be submitted
for City review and approval, prior to Certificate of Occupancy (or
equivalent) that:
a)

Quality control was exercised during construction to ensure all airgaps and penetrations of the building shell are controlled and
sealed;

b)

Demonstrates compliance with interior noise standards based upon
performance testing of a sample unit; and

c)

Inclusion of a Statement of Disclosure Notice in the CC&R's on the
lease or title to all new tenants or owners of the units
acknowledging the noise generating activity and the single event
noise occurrences. Potential features/measures to reduce interior
noise could include, but are not limited to, the following:
i.

Installation of an alternative form of ventilation in all units
identified in the acoustical analysis as not being able to meet
the interior noise requirements due to adjacency to a noise
generating activity, filtration of ambient make-up air in each
unit and analysis of ventilation noise if ventilation is included in
the recommendations by the acoustical analysis.

il.

Prohibition of Z-duct construction.

Monitoring
Schedule
and Certificate
of Occupancy

Monitoring
Responsibility

Monitoring
Procedure
reduce noise levels
have been
incorporated into the
project building
design.

Reporting
Comments

Date/
Initials
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Mitigation Monitoring
SCA/Recommended Improvement
EIR SCA NOISE-5: Pile Driving and Other Extreme Noise Generators.
Ongoing throughout demolition, grading, and/or construction.
To further reduce potential pier drilling, pile driving and/or other
extreme noise generating construction impacts greater than 90 dBA, a
set of site-specific noise attenuation measures shall be completed under
the supervision of a qualified acoustical consultant. Prior to commencing
construction, a plan for such measures shall be submitted for review and
approval by the City to ensure that maximum feasible noise attenuation
will be achieved. This plan shall be based on the final design of the
project. A third-party peer review, paid for by the project applicant, may
be required to assist the City in evaluating the feasibility and
effectiveness of the noise reduction plan submitted by the project
applicant. The criterion for approving the plan shall be a determination
that maximum feasible noise attenuation will be achieved. A special
inspection deposit is required to ensure compliance with the noise
reduction plan. The amount of the deposit shall be determined by the
Building Official, and the deposit shall be submitted by the project
applicant concurrent with submittal of the noise reduction plan The
noise reduction plan shall include, but not be limited to, an.evaluation of
implementing the following measures. These attenuation measures shall
include as many of the following control strategies as applicable to the
site and construction activity:
a)

E r e a temporary plywood noise barriers around the construction
site, particularly along on sites adjacent to residential buildings;

b)

Implement "quiet" pile driving technology (such as pre-drilllng of
piles, the use of more than one pile driver to shorten the total pile
driving duration), where feasible, in consideration of geotechnical
and structural requirements and conditions;

c)

Utilize noise control blankets on the building structure as the
building is erected to reduce noise emission from the site;

d)

Evaluate the feasibility of noise control at the receivers by

Monitoring
Schedule
Submit plan
prior to
commencing
construction
activities
involving pile
driving or other
extreme noise
generators; and
Implement
measures
according to
timeframes
outlined in the
plan

Monitoring
Responsibility
City of Oakland,
Building Services
Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that a plan
for reducing
extreme noise
generating
construction
impacts has been
prepared.
Verify that the
plan will achieve
the maximum
feasible noise
attenuation.
Verify that a
special inspection
deposit has been
submitted.
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Mitigation Monitoring
SCA/Recommended Improvement
temporarily improving the noise reduction capability of adjacent
buildings by the use of sound blankets for example, and implement
such measures if such measures are feasible and would noticeably
reduce noise impacts; and
e)

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Monitor the effectiveness of noise attenuation measures by taking
noise measurements.

EIR SCA NOISE-6; Operational Noise-General. Ongoing.
Noise levels from the activity, property, or any mechanical equipment on
site shall comply with the performance standards of Section 1 7.1 20 of
the Oakland Planning Code and Section 8.1 8 of the Oakland Municipal
Code. If noise levels exceed these standards, the activity causing the
noise shall be abated until appropriate noise reduction measures have
been installed and compliance verified by the Planning and Zoning
Division and Building Services Division.

Ongoing

City of Oakland,
Planning and
Zoning Division,
and Building
Services Division

Verify that operation
noise complies with
the standards in
Section 1 7.1 20 of
the Oakland Planning
Code and Section
8.18 of the Oakland
Municipal Code via
site visits or other
mechanisms.

L POPULATION A N D HOUSING

Wo SCAs or Recommended Improvements

were determined to be necessary for Population and Housing.

M. PUBLIC SERVICES

Wo SCAs or Recommended Improvements

were determined to be necessary for Public Services.

N. RECREATION

Wo SCAs or Recommended Improvements

were determined to be necessary for Recreation.

0 . T R A N S P O R T A T I O N A N D CIRCULATION

EIR SCA TRANS-I: Parking and Transportation Demand Management.
Prior to issuance of a final inspection of the building permit.
The applicant shall submit for review and approval by the Planning and
Zoning Division a Transportation Demand Management (TDM) plan
containing strategies to reduce on-site parking demand and single

Prior to
issuance of a
final inspection
of the building
permit

City of Oakland,
Planning and
Zoning Division,
Transportation
Services Division

Verify that the TDM
Plan has been
prepared and
approved by the
Planning and Zoning
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Mitigation Monitoring
SCA/Recommended Improvement
occupancy vehicle travel. The applicant shall implement the approved
TDM plan. The TDM shall include strategies to increase bicycle,
pedestrian, transit, and carpools/vanpool use. All four modes of travel
shall be considered. Strategies to consider include the following:
a)

Inclusion of additional bicycle parking, shower, and locker facilities
that exceed the requirement.

b)

Construction of bike lanes per the Bicycle Master Plan; Priority
Bikeway Projects.

c)

Signage and striping onsite to encourage bike safety.

d)

Installation of safety elements per the Pedestrian Master Plan (such
as cross walk striping, curb ramps, count down signals, bulb outs,
etc.) to encourage convenient crossing at arterials.

e)

Installation of amenities such as lighting, street trees, trash
receptacles per the Pedestrian Master Plan and any applicable
streetscape plan

f)

Direct transit sales or subsidized transit passes.

g)

Guaranteed ride home program.

h)

Pre-tax commuter benefits (checks).

i)

On-site car-sharing program (such as City Car Share, Zip Car, etc.).-

j)

On-site carpooling program.

k)

Distribution of information concerning alternative transportation
options.

1)

Parking spaces sold/leased separately.

m)

Parking management strategies; including attendant/valet parking
and shared parking spaces.

EIR SCA TRANS-2: Construction Traffic and Parking. Prior to the
issuance of a demolition, grading or building permit.
The project applicant and construction contractor shall meet with

Monitoring
Schedule

Prior to the
issuance of a

Monitoring
Responsibility

City of Oakland,
Transportation

Reporting

Monitoring
Procedure
Division.

Comments

Date/
Initials

Confirm project
applicant meets
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Mitigation Monitoring
SCA/Recommended Improvement
appropriate City of Oakland agencies to determine traffic management
strategies to reduce, to the maximum extent feasible, traffic congestion
and the effects of parking demand by construction workers during
construction of this project and other nearby projects that could be
simultaneously under construction. The project applicant shall develop a
construction management plan for review and approval by the Planning
and Zoning Division, the Building Services Division, and the
Transportation Services Division. The plan shall include at least the
following items and requirements:
a)

A set of comprehensive traffic control measures, including
scheduling of major truck trips and deliveries to avoid peak traffic
hours, detour signs if required, lane closure procedures, signs,
cones for drivers, and designated construaion access routes.

b)

Notification procedures for adjacent property owners and public
safety personnel regarding when major deliveries, detours, and lane
closures will occur.

c)

Location of construction staging areas for materials, equipment, and
vehicles at an approved location.

d) A process for responding to, and tracking, complaints pertaining to
construaion activity, including identification of an onsite complaint
manager. The manager shall determine the cause of the complaints
and shall take prompt aaion to correct the problem. Planning and
Zoning shall be informed who the Manager is prior to the issuance
of the first permit issued by Building Services Division.
e)

Provision for accommodation of pedestrian fiow.

f)

Provision for parking management and spaces for all construction
workers to ensure that construction workers do not park in
on-street spaces.

g)

Any damage to the street caused by heavy equipment, or as a result
of this construaion, shall be repaired, at the applicant's expense.

Monitoring
Schedule
demolition,
grading or
building permit

Monitoring
Responsibility
Services Division

Reporting
Monitoring
Procedure
with appropriate
City of Oakland
agencies to
determine
construction
traffic
management
strategies.

Comments

Date/
Initials

Ensure that project sponsor develops and submits
construction
management
plan to AC
Transit to review
/comment prior
to approval.
Verify that construction management plan
meets the standards listed in
the SCA.
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Mitigation Monitoring
SCA/Recommended Improvement
within one week of the occurrence of the damage (or excessive
wear), unless further damage/excessive wear may continue; in such
case, repair shall occur prior to issuance of a final inspection of the
building permit. All damage that is a threat to public health or
safety shall be repaired immediately. The street shall be restored to
its condition prior to the new construction as established by the
City Building Inspector and/or photo documentation, at the
applicant's expense, before the issuance of a Certificate of
Occupancy.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

h) Any heavy equipment brought to the construction site shall be
transported by truck, where feasible.
i)

No materials or equipment shall be stored on the traveled roadway
at any time.

j)

Prior to construction, a portable toilet facility and a debris box shall
be installed on the site, and properly maintained through project
completion.

k)

All equipment shall be equipped with mufflers.

I)

Prior to the end of each work day during construction, the contractor
or contractors shall pick up and properly dispose of all litter
resulting from or related to the project, whether located on the
property, within the public rights-of-way, or properties of adjacent
or nearby neighbors.

P. UTILITIES A N D SERVICE SYSTEMS

IS SCA UTIL-1 : Stormwater and Sewer. Prior to completing the final
design for the project's sewer service.
Confirmation of the capacity of the City's surrounding stormwater and
sanitary sewer system and state of repair shall be completed by a
qualified civil engineer with funding from the project applicant. The
project applicant shall be responsible for the necessary stormwater and
sanitary sewer infrastructure improvements to accommodate the

Prior to
completing the
final design for
the project's
sewer service

City of Oakland,
Sanitary Sewer
Maintenance
Department,
Building Services
Division

Verify that a qualified
civil engineer has
confirmed the
capacity of the City's
stormwater and
sanitary sewer
system and that
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Mitigation Monitoring
SCA/Recommended Improvement
proposed project. In addition, the applicant shall be required to pay
additional fees to improve sanitary sewer infrastructure if required by
the Sewer and Stormwater Division Improvements to the existing
sanitary sewer collection system shall specifically include, but are not
limited to, mechanisms to control or minimize increases in
infiltration/inflow to offset sanitary sewer increases associated with the
proposed project. To the maximum extent practicable, the applicant will
be required to implement BMPs to reduce the peak stormwater runoff
from the project site. Additionally, the project applicant shall be
responsible for payment of the required installation or hook-up fees to
the affected service providers.
IS SCA UTIL-2: Waste Reduction and Recycling. The project applicant
will submit a Construction & Demolition Waste Reduction and Recycling
Plan (WRRP) and an Operational Diversion Plan (ODP) for review and
approval by the Public Works Agency.
Prior to issuance of demolition, grading, or building

permit

Chapter 1 5.34 of the Oakland Municipal Code outlines requirements for
reducing waste and optimizing construction and demolition (C&D)
recycling. Affected projects include all new construction,
renovations/alterations/ modifications with construction values of
550,000 or more (except R-3), and all demolition (including soft
demo).The WRRP must specify the methods by which the development
will divert C&D debris waste generated by the proposed project from
landfill disposal in accordance with current City requirements. Current
standards, FAQs, and forms are available at
www.oaklandpw.com/Page39.aspx or in the Green Building Resource
Center. After approval of the plan, the projea applicant shall implement
the plan.

Monitoring
Schedule

Monitoring
Responsibility

Prior to
issuance of
demolition,
grading, or
building permit
and ongoing

City of Oakland,
Environmental
Services Division,
Building Services
Division

Monitoring
Procedure
applicant is
responsible for
necessary
improvements.

Reporting
Comments

Date/
Initials

Verify that applicant
has submitted a
WRRP and ODP that
comply with the
requirements in
Chapter 1 5.34 and
17.118 of the
Oakland Planning
Code.

Ongoing.
The ODP will identify how the project complies with the Recycling Space
Allocation Ordinance, (Chapter 1 7.118 of the Oakland Planning Code),
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Mitigation Monitoring
SCA/Recommended Improvement
including capacity calculations, and specify the methods by which the
development will meet the current diversion of solid waste generated by
operation of the proposed project from landfill disposal in accordance
with current City requirements. The proposed program shall be
implemented and maintained for the duration of the proposed activity or
facility. Changes to the plan may be resubmitted to the Environmental
Services Division of the Public Works Agency for review and approval.
Any incentive programs shall remain fully operational as long as
residents and businesses exist at the project site.

Monitoring
Schedule

Monitoring
Responsibility

Reporting
Monitoring
Procedure

Comments

Date/
Initials

RECOMMENDED IMPROVEMENTS

Recommendation TRANS-1: In consultation with Cltv of Oakland staff,
consider the provision of shuttle service as a strategy to be included in
the Transportation Demand Management (TDM) plan required by SCA
TRANS-1. If considered feasible, implement the City approved shuttle
service.

Prior to
issuance of a
final inspection
of the building
permit as part
of EIR SCA
TRANS-1

City of Oakland,
Planning and
Zoning Division,
with
Transportation
Services Division
as necessary

Ensure that shuttle
service is considered
for inclusion in the
TDM plan and if
considered feasible,
implement approved
shuttle service.
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Mitigation Monitoring
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Recommendation TRANS-2: Limit entry into the loading zone to a right
turn in only and limit exit from the loading zone to a right turn out only
(excluding any maneuvering required to back in/out of the loading zone)
and prohibit deliveries during peak commute periods (7:00 a,m, to 9,00
a,m. and 4:00 p.m. to 6:00 p.m.) and employ the use of fiaggers as
necessary to ensure safe maneuvering into the loading zone.

Monitoring
Schedule
Prior to
issuance of a
final inspection
of the building
permit

Monitoring
Responsibility
City of Oakland,
Transportation
Services Division

Reporting
Monitoring
Procedure

Comments

Date/
Initials

Verify that
mechanisms
(such as signage,
etc.) ensuring the
use of the loading
zone in
accordance with
Recommendation
TRANS-2 are
implemented.
Visit site to
confirm that
deliveries are not
occurring during
prohibited times
and fiaggers are
used.

Recommendation TRANS-3: Limit entry into the garage to a right turn in
only and limit exits from the garage to a right turn out only.

Prior to
issuance of a
final inspection
of building
permit

City of Oakland,
Transportation
Services Division

Verify that
mechanisms (such as
signage, etc.) to limit
entry into and exit
from the garage are
implemented.
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July 17, 2013

HIGH & MACARTHUR MIXED-USE PROJECT
CEQA FINDINGS
Certification of the EIR and Rejection of Alternatives
I.

INTRODUCTION
1.

These findings are made pursuant to the Califomia Environmental Quality Act (Pub. Res. Code section
21000 et seq; "CEQA") and the CEQA Guidelines (Cal. Code Regs, title 14, section 15000 et seq.) by the
City of Oakland Planning Commission in connection with the Environmental Impact Report (EIR)
prepared for the High and MacArthur Mixed-Use Project (the Project), SCH #2011052049.

2.

These CEQA findings are attached and incorporated by reference into each and every staff report,
resolution and ordinance associated with approval the Project.

3.

These findings are based on substantial evidence in the entire administrative record and references to
specific reports and specific pages of documents are not intended to identify those sources as the
exclusive basis for the findings.

II.

PROJECT DESCRIPTION
4.

III.

The High & MacArthur Mixed-Use Project seeks to redevelop and revitalize an underutilized site in
Oakland to provide a mixed-use senior housing development (residential and commercial). The Project
would include construction of a five-story building containing 115 market-rate and affordable, onebedroom, senior apartments; 3,446 square feet of ground-floor commercial space; and 65 parking spaces.
The 0.93-acre Project site is located in Central Oakland on the edge of the Laurel District at the
southwest comer of the High and MacArthur Boulevard intersection. The triangular shaped site is bound
by MacArthur Boulevard to the north and east, MacArthur Freeway to the south, and High Street to the
west. The Project site includes three privately owned parcels. The parcels are vacant except for a
billboard (to be removed as part of the Project) and were at one time occupied by a PG&E service yard,.
an auto repair shop, and a market. The residential component of the building would be designed around
an interior central courtyard. A l l the units are proposed to be one-bedroom and would average
approximately 540 square feet in size. The maximum building height is 60 feet, with the tallest portion
along the High Street elevation as the terrain slopes down from the comer to the freeway.
ENVIRONMENTAL REVIEW OF THE PROJECT

5.

Pursuant to CEQA and the CEQA Guidelines, a Notice of Preparation (NOP) of an EIR and an Initial
Study were published on May 18, 2011. The Initial Study screened out environmental factors that would
not be further studied in the Draft EIR. These factors included: Agricultural Resources, Biological
Resources, Cultural Resources, Geology and Soils, Hydrology and Water Quality, Land Use and
Planning, Mineral Resources, Population and Housing, Public Services, Recreation, and Utilities and
Service Systems. The NOP/IS was distributed to state and local agencies, posted at the Project site, and
mailed to property owners within 300' of the Project site. On, June 15, 2011 the Planning Commission
conducted a duly noticed EIR scoping session concerning the scope of the EIR. At the time of the
scoping session, the Draft EIR was expected to address the potential environmental effects for
Aesthetics, Air Quality, Hazards and Hazardous Materials, Noise, and Transportation and Circulation.
The public comment period on the NOP ended on June 16, 2011.
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6.

A Draft EIR (DEIR) was prepared for the Project to analyze its environmental impacts. Pursuant to
CEQA and the CEQA Guidelines, a Notice of Availability/Notice of Release and the DEIR was
published on October 26, 2012. The Notice of Avail ability/Notice of Release of the DEIR was
distributed to appropriate state and local agencies, posted at the Project site, mailed to property owners
within 300' of the Project site, and mailed to individuals who have requested to specifically be notified
of official City actions on the Project. Copies of the DEIR were also distributed to appropriate state and
local agencies, City officials including the Planning Commission, and made available for public review at
the office of the Department of Planning and Building (250 Frank H. Ogawa Plaza, Suite 3315) and on
the City's website. A duly noticed Public Hearing on the DEIR was held at the December 5, 2012
meeting of the Planning Commission. The DEIR was properly circulated for a 45-day public review
period ending on December 10, 2012.

7.

The City received written and oral comments on the DEIR. The City prepared responses to comments on
environmental issues and made changes to the DEIR. The responses to comments, changes to the DEIR,
and additional informafion were published in a Response To Comment Document/Final EIR (FEIR)
on/before July 5, 2013. The DEIR, the FEIR and all appendices thereto constitute the "EIR" referenced
in these findings. The FEIR was made available for public review on/before July 5, 2013, more than 10
days prior to the duly noticed July 17, 2013 Planning Commission public hearing. On June 28, 2013, the
Notice of Availability/Notice of Release of the FEIR was distributed to those state and local agencies
who commented on the DEIR, posted on the Project site, mailed to property owners within 300' of the
Project site, and mailed to individuals who have requested to specifically be nofified of official City
actions on the Project. Copies of the DEIR and FEIR were also distributed to those state and local
agencies who commented on the NOP and DEIR, City officials including the Planning Commission, and
made available for public review at the office of the Department of Planning and Building (250 Frank H.
Ogawa Plaza, Suite 3315), and on the City's website. Pursuant to CEQA Guidelines, responses to public
agency comments on the DEIR have been published and made available to all commenting agencies at
least 10 days prior to the public hearing. The Planning Commission has had an opportunity to review all
comments and responses thereto prior to considerafion of certification of the EIR and prior to taking any
action on the proposed Project.

I

IV.

THE ADMINISTRATIVE RECORD
8.

The record, upon which allfindingsand determinations related to the approval of the Project are based,
includes the following:
a. The EIR and all documents referenced in or relied upon by the EIR.

^

b. A l l information (including written evidence and testimony) provided by City staff to the Planning
Commission relafing to the EIR, the approvals, and the Project.
c. All information (including written evidence and testimony) presented to the Planning Commission by the
environmental consultant and sub-consultants who prepared the EIR or incorporated into reports
presented to the Planning Commission.
d. A l l information (including written evidence and testimony) presented to the City from other public
agencies relating to the Project or the EIR.
e. A l l final applicafions, letters, tesfimony and presentations presented by the Project sponsor and its
consultants to the City in connection with the Project.
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A l l final informafion (including written evidence and tesfimony) presented at any City public hearing or
City workshop related to the Project and the EIR.

g. For documentary and informafion purposes, all City-adopted land use plans and ordinances, including
• without limitafion general plans, specific plans and ordinances, together with environmental review
documents, findings, mitigation monitoring programs and other documentation relevant to planned
growth in the area.
h. The Standard Conditions of Approval for the Project and Mitigation Monitoring and Reporting Program
for the Project.
i.
9.

V.

All other documents composing the record pursuant to Public Resources Code section 21167.6(e).
The custodian of the documents and other materials that constitute the record of the proceedings upon
which the City's decisions are based is the Director of City Planning, Department of Planning and
Building or his/her designee. Such documents and other materials are located at 250 Frank H. Ogawa
Plaza, Suite 3315, Oakland, Califomia, 94612.
CERTIFICATION OF THE EIR

10.

In accordance with CEQA, the Planning Commission certifies that the EIR has been completed in
compliance with CEQA. The Planning Commission has independently reviewed the record and the EIR
prior to certifying the EIR and approving the Project. By these findings, the Planning Commission
confirms, ratifies, and adopts the findings and conclusions of the EIR as supplemented and modified by
these findings. The EIR and thesefindingsrepresent the independent judgment and analysis of the City
and the Planning Commission.

11.

The Planning Commission recognizes that the EIR may contain clerical errors. The Planning
Commission reviewed the entirety of the EIR and bases its determination on the substance of the
information it contains.

12.

The Planning Commission certifies that the EIR is adequate to support all actions in connection with the
approval of the Project and all other acfions and recommendafions as described in the July 17, 2013
Planning Commission staff report. The Planning Commission certifies that the EIR is adequate to
support approval of the Project described in the EIR, each component and phase of the Project descnbed
in the EIR, any variant of the Project described in the EIR, any minor modifications to the Project or
variants described in the EIR and the components of the Project.

VI, ABSENCE OF SIGNIFICANT NEW INFORMATION
13.

The Planning Commission recognizes that the FEIR incorporates information obtained and produced
after the DEIR was completed, and that the FEIR contains additions, clarifications, and modifications.
The Planning Commission has reviewed and considered the FEIR and all of this informafion. The FEIR
does not add significant new information to the DEIR that would require recirculation of the EIR under
CEQA. -The new information added to the EIR does not involve a new significant environmental impact,
a substantial increase in the severity of a previously identified significant environmental impact, or a
feasible mitigation measure or altemative considerably different from others previously analyzed that the
Project sponsor declines to adopt and that would clearly lessen the significant environmental impacts of
the Project. No information indicates that the DEIR was inadequate or conclusory or that the public was
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deprived of a meaningful opportunity to review and comment on the DEIR. Thus, recirculation of the
EIR is not required.
14.

VII.

The Planning Commission finds that the changes and modificafions made to the EIR after the DEIR was
circulated for public review and comment do not individually or collecfively constitute significant new
informafion within the meaning of Public Resources Code secfion 21092.1 or the CEQA Guidelines
section 15088.5.
STAIVDARD CONDITIONS .OF A P P R O V A L AND MITIGATION
REPORTING P R O G R A M

MONITORING AND

15.

Pubhc Resources Code section 21081.6 and CEQA Guidelines secfion 15097 require the City to adopt a
monitoring or reporting program to ensure that the mitigafion measures and revisions to the Project
idenfified in the EIR are implemented. The Standard Condifions of Approval and Mifigafion Monitoring
and Reporting Program ("SCAMMRP") is attached and incorporated by reference into the July 17, 2013
Planning Commission staff report prepared for the approval of the Project, is included in the condifions
of approval for the Project, and is adopted by the Planning Commission. The SCAMMRP satisfies the
requirements of CEQA. No mitigation measures are required for the Project.

16.

The standard conditions of approval (SCA) set forth in the SCAMMRP are specific and enforceable and
are capable of being fully implemented by the efforts of the City of Oakland, the applicant, and/or other
idenfified public agencies of responsibility. As appropriate, some standard condifions of approval define
performance standards to ensure no significant environmental impacts will result. The SCAMMRP
adequately describes implementation procedures and monitoring responsibility in order to ensure that the
Project complies with the adopted standard conditions of approval.

17.

The Planning Commission will adopt and impose the feasible standard conditions of approval as set forth
in the SCAMMRP as enforceable conditions of approval. The City has adopted measures to substantially
lessen or eliminate all significant effects where feasible.

18.

The standard conditions of approval incorporated into and imposed upon the Project approval will not
themselves have new significant environmental impacts or cause a substantial increase in the severity of
a previously identified significant environmental impact that were not analyzed in the EIR. In the event a
standard condition of approval recommended in the EIR has been inadvertently omitted from the
condifions of approval or the SCAMMRP, that standard condition of approval is adopted and
incorporated from the EIR into the SCAMMRP by reference and adopted as a condifion of approval.

VIII.
19.

FINDINGS REGARDING IMPACTS
In accordance with Public Resources Code section 21081 and CEQA Guidelines sections 15091 and
15092, the Planning Commission adopts the findings and conclusions regarding impacts and standard
conditions of approval that are set forth in the EIR and summarized in the SCAMMRP. These findings
do not repeat the full discussions of environmental impacts, standard condifions of approval, and related
explanations contained in the EIR. The Planning Commission rafifies, adopts, and incorporates, as
though fully set forth, the analysis, explanafion,findings,responses to comments and conclusions of the
EIR. The Planning Commission adopts the reasoning of the EIR, staff reports, and presentafions
provided by the staff and the Project sponsor as may be modified by these findings.
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20.

The Planning Commission recognizes that the environmental analysis of the Project raises controversial
environmental issues, and that a range of technical and scientific opinion exists with respect to those
issues. The Planning Commission acknowledges that there are differing and potentially conflicting
expert and other opinions regarding the Project. The Planning"Commission has, through review of the
evidence and analysis presented in the record, acquired a better understanding of the breadth of this
technical and scienfific opinion and of the full scope of the environmental issues presented. In turn, this
understanding has enabled the Planning Commission to make fully informed, thoroughly considered
decisions after taking account of the various viewpoints on these important issues and reviewing the
record. These findings are based on a full appraisal of all viewpoints expressed in the EIR and in the
record, as well as other relevant information in the record of the proceedings for the Project.

21.

As a separate and independent basis from the other CEQA findings, the Planning Commission finds and
determines that the Project qualifies for CEQA streamlining pursuant to Public Resources Code section
21083.3 and Guidelines section 15183 (Projects consistent with Community Plans, General Plans and
Zoning) and/or Public Resources Code sections 21094.5 and 21094.5.5 and Guidelines secfion 15183.3
(Streamlining For Infill Development), for the reasons detailed in the EIR and hereby incorporated by
reference as if fully set forth herein, and as summarized below: (a) the Project is consistent with Land
Use and Transportation Element (LUTE) of the General Plan, for which an EIR was certified in March
1998 and the Housing Element, for which an EIR was certified in December 2010; (b) feasible mitigation
measures identified in the LUTE and Housing Element EIRs were adopted and have been, or will be,
undertaken; (c) this EIR evaluated impacts peculiar to the Project and/or Project site, as well as off-site
and cumulative impacts; (d) uniformly applied development policies and/or standards (hereafter called
"Standard Conditions of Approval") have previously been adopted and found to, that when applied to
future projects, substantially mitigate impacts, and to the extent that no such findings were previously
made, the City Planning Commission hereby finds and determines that the Standard Conditions of
Approval (or "SCA") substantially mitigate environmental impacts for this Project (as detailed below and
in the EIR); (e) no substantial new information exists to show that the Standard Conditions of Approval
will not substantially mifigate Project and cumulative impacts; (f) the Project qualifies as an "Infill
Project"; (g) the Project does not cause any new specific effects or more significant effects from that
studied in the LUTE and Housing element EIRs; and (h) in instances where new specific effects occur,
SCAs would substantially mitigate the potential impacts.

IX.

NO IMPACT
22.

Under Public Resources Code secfion 21081(a)(1) and CEQA Guidelines sections 15091(a)(1) and
15092(b), and to the extent reflected in the EIR, the Planning Commission finds that there are no
significant impacts on the following environmental factors; agricultural resources, biological resources,
land use, mineral resources, population and housing, public services, and recreation.
These
environmental factors were determined to have no impacts and therefore, were scoped out through the
Notice of Preparation, Initial Study and scoping session for the DEIR. These reasons are summarized
below and detailed in the Initial Study, hereby incorporated by reference as if fully set forth herein.
a. The proposed Project would be located in an urban area and there are no agricultural or farmland
uses within or adjacent to the Project site. Therefore the proposed Project would have no impact on
agricultural resources.
b. The proposed Project site is a vacant infill site that has been previously developed and is located in
an urban area. The site is flat and consists of mosfiy dirt and weeds. There are no biological
resources on the site including: sensitive species, riparian habitat or other sensitive natural
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community, or protected wetlands. The site is not included in any habitat conservafion plan or
natural community conservation plan. The proposed Project would not substantially interfere with
the movement of native resident or migratory fish or wildlife species or with established native
resident or migratory wildlife corridors, or impede the use of native wildlife nursery sites. There are
no protected trees or creeks on the site and the proposed Project would not conflict with either the
City of Oakland Tree Preservafion Ordinance or the City of Oakland Creek Protection Ordinance.
c. The proposed Project would not divide the existing community or result in a conflict with
surrounding land uses as the site is an infill site that has been previously developed. The proposed
Project would not conflict with applicable land use policies or regulations. Per the staff report, and
the Conditional Use Permit and Variance findings, the uses are consistent with many land use
policies and objectives. The proposed Project site is not located within a habitat conservation plan or
natural community conservation plan and would therefore have no impact.
d. The proposed Project site has no known mineral resources. The proposed Project would not require
quarrying, mining, dredging, or extraction of locally important mineral resources on site, nor will it
deplete any nonrenewable natural resources. Therefore, the proposed Project would not impact
mineral resources.
e. The proposed Project would incrementally impact the population by adding an additional 115 senior
residenfial units. However, the units proposed are consistent with the General Plan and zoning
designations of this area and consistent with the policies of the City of Oakland General Plan Land
Use and Transportafion and Housing Elements. Therefore, the impact would be less than significant.
The proposed Project site is vacant and therefore no displacement of exisfing housing or people
would occur as a result of the Project.
f

The proposed Project site is located within a developed area of Oakland already served by public
services. The increased population attributable to this proposed development would result in an
incremental increase in the demand for emergency medical, fire, and police response. The proposed
Project would not require new or physically altered facilities to ensure the provision of these
services. As a senior-housing development, the proposed Project would not result in any impacts to
schools.

g. Although open space is provided on site, the proposed Project may result in the use by residents of
parks and senior centers in the surrounding area. However, this increase in use is not expected to
result in physical detenoration of these facilities, or to require the eonstmction or expansion of
recreational facilities.
X.

POTENTIALLY SIGNIFICANT BUT MITIGABLE IMPACTS
23.

Under Public Resources Code secfion 21081(a)(1) and CEQA Guidelines sections 15091(a)(1) and
15092(b), and to the extent reflected in the EIR, the SCAMMRP, and the City's Standard Condifions of
Approval, the Planning Commission finds that changes or alterations have been required in, or
incorporated into, the components of the Project that mitigate or avoid potentially all significant effects
on the environment.

24.

The following potentially significant impacts will be reduced to a less than significant level through the
implementation of Standard Conditions of Approval, referenced in the Inifial Study and the EIR (which
are an integral part of the SCAMMRP):
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Aesthetics: The Project will result in aesthetic changes with regard to views of the Project site, new
lighfing, new landscaping, installafion of public improvements, and tree protection during eonstmction.
However, the Project, as designed, and with conformance with the Standard Conditions of Approval will
result in a less than significant level of impact to aesthetics.
With regard to views of the site, visual building form, and visual quality, although larger in scale than the
majority of existing development in the area, the design of the proposed building will be compatible with
the surrounding neighborhood pursuant to the design review findings.
The Project would not result in a significant impact (either on a project or cumulative basis) on the scenic
highway designation of the MacArthur Freeway as the character of existing views would remain
relatively unchanged. Specifically, the landscaping, distant views of the hills, and views of the
commercial and residential palette would remain essentially unchanged. In addition, the removal of the
existing billboard and blighted conditions on the site would be an aesthetic benefit provided by the
Project.
Any potential impact of new lighting due to the Project will be reduced to a less than significant level
through implementafion of IS SCA AES-1 which requires approval of plans to adequately shield lighfing
to prevent glare onto adjacent properties.
New landscaping installed as part of the Project will conform to all the applicable requirements of EIR
SCA AES-1, EIR SCA AES-2, EIR SCA AES-3, EIR SCA AES-4, and EIR SCA AES-5.
Public improvements and utilifies for the Project shall be installed per the requirements of EIR SCA
AES-6 and EIR SCA AES-7.
Trees adjacent to the Project site will be protected during eonstmction per the requirements of EIR SCA
AES-8.

26.

Air Qualitv and Greenhouse Gas Emissions: As detailed in the EIR, the Project would generate shortterm emissions of criteria pollutants, including suspended and inhalable particulate matter and equipment
exhaust emissions, during eonstmction. Project-related eonstmction activities would include site
preparation, earthmoving, and general constmcfion activities. However, control of dust and equipment
emissions (EIR SCA AlR-1) will result in a less than significant impact. In addifion, the Project shall
incorporate measures to reduce the exposure to toxic air contaminants including particulate matter and
gaseous emissions (EIR SCA AIR-2 and EIR SCA AIR-3). With implementafion of these SCAs, the
Project would not violate any air quality standard, contribute substantially to an existing or projected air
quality violafion, expose sensitive receptors to substantial pollutant concentrations, or substantially
increase diesel emissions. Moreover, as a separate and independent basis, any air contaminants generated
from the nearbyfi-eewayare not considered to be CEQA impacts caused by the Project.

27.

Cultural Resources: The Project site has been previously developed and it is unlikely that it contains
significant cultural resources. However, significant impacts to archaeological, paleontological, and
human remains could result if the proposed Project were to be constmcted in a manner that was not
sensitive to the potenfial encounter of these resources during eonstmction, as noted in the Inifial Study
(Section V). Any such impact would be reduced to less than significant levels, through applicafion of
measures included in IS SCA CULT-1, IS SCA CULT-2, and IS SCA CULT-3. The Project site is vacant
and does not contain any historic resources and, therefore, the Project would not result in a significant
impact to historic resources.

Attachment C

CEQA Findings

Oak and City Planning Commission
Case File Number E R 10-0001, CMDVlO-312

July 17, 2013
Page 8

28.

Geologv and Soils: Development of the proposed Project could expose people or stmctures to seismic
hazards such as groundshaking or liquefaction, could subject people to geologic hazards including
expansive soils, subsidence, seismically induced setfiement and differential settlement, or could result in
erosion, as noted in the Initial Study (Section VI). These impacts will be reduced to less than significant
levels through the implementation of IS SCA GEO-1 and IS SCA GEO-3, which require that a soils
report and geotechnical invesfigation be prepared and recommendations implemented. In addifion, the
Project applicant shall obtain a grading permit if required that includes an erosion and sedimentation
control plan (IS SCA GEO-2). Moreover, compliance with other regulatory requirements, including
compliance with all applicable building codes, would ensure there would not be significant adverse
geology and soils impacts.

29.

Hazards and Hazardous Materials: As discussed in the EIR, the site has been included on the Cortese
List because of hazardous materials contamination of the soil and groundwater due to previous uses on
the site. However, preparafion and implementation of a hazardous materials business plan (IS SCA HAZ1); hazards best management pracfices (EIR SCA HAZ-1); site review by the Fire Services Division
(EIR SCA HAZ-2); Phase I and/or Phase II reports and implementafion of any recommendations from
such (EIR SCA HAZ-3); environmental site assessment reports remediation (EIR SCA HAZ-4); best
management pracfices for soil and groundwater hazards (EIR SCA HAZ-5); and radon or vapor intmsion
from soil or groundwater sources (EIR SCA HAZ-6) would result in less than significant impacts.
Moreover, compliance with other regulatory requirements would ensure there would not be significant
adverse hazards and hazardous materials impacts. Additionally, as a separate and independent basis, any
existing pollutants on/near the Project site are not considered to be CEQA impacts caused by the Project;
indeed, the Project will remediate the existing on-site contamination.
In addifion, the Project site is not located within the vicinity of an airport or in a wildlands area. The
proposed Project would not significantly interfere with emergency response plans or evacuafion plans.

30.

Hydrology and Water Quality: The proposed Project could result in erosion, siltation, stormwater mnoff,
and other water quality impacts during project eonstmction and operation as noted in the Initial Study
(Secfion Vni). Implementation of IS SCA HWQ-1, IS SCA HWQ-2, and IS SWA HWQ-3 would result
in less than significant impacts on hydrology and water quality. These Standard Conditions require the
preparation of an erosion and sedimentafion control plan; preparation of a post-constmcfion stormwater
pollution management plan, and implementafion of a stormwater treatment measures maintenance
agreement. Moreover, compliance with other regulatory requirements would ensure there would not be
significant adverse hydrology and water quality impacts.

31.

Noise: Project construction and operation would potentially increase noise levels as noted in the EIR.
These impacts will be reduced to less than significant levels through the implementafion of Standard
Conditions of Approval, which require practices and procedures to reduce noise generation during
construction and project operational noise on the surrounding area. Specifically, compliance with EIR
SCA NOISE-1, EIR SCA NOISE-2, ELR SCA NOISE-3, and EIR SCA NOISE-5 would limit hours and
days of eonstmction, require a site-specific noise reduction program, require noise complaint procedures,
and attenuate pile-driving and other extreme noise generators. These Standard Condifions of Approval
would reduce the impacts of constmcfion noise to less than significant levels. In addition, interior noise
levels and noise generated from project operation will be abated through compliance with EIR SCA
NOISE-4 and EIR SCA NOISE-6 to less-than-significant levels. Moreover, compliance with various
policies and goals contained in the City's general plan and other regulatory requirements would ensure
there would not be significant adverse noise and vibration impacts.
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Traffic and Transportation: As detailed in the EIR, the project would generate 30 A M peak hour trips and
31 PM peak hour trips. Traffic generated by the proposed Project would not be considered a significant
impact under City standards. EIR SCA TRANS-1 requires implementation of a Transportation Demand
Management (TDM) Plan to reduce on-site parking demand and single occupancy vehicle travel, and EIR
SCA TRANS-2 requires preparafion of a eonstmction traffic and parking management plan.
In addifion, there are recommended improvements to address trip reducfions and safety.
Recommendation TRANS-I would consider the provision of shuttle service as a strategy to be included
in the TDM Plan, but lack of shutfie service will not increase any already idenfified less than significant
impacts. Recommendation TRANS-2 would limit entry into the loading zone to a right tum in only and
limit exit from the loading zone to a right tum out only (excluding any maneuvering required to back
in/out of the loading zone) and restrict deliveries during peak commute periods (7:00 a.m. to 9:00 a.m.
and 4:00 p.m. to 6:00 p.m.) and employ the use offlaggersas necessary to ensure safe maneuvering into
the loading zone. Recommendation TRANS-3 would limit entry into the garage to a right tum only and
limit exit from the garage to a right turn out only. Implementation of these SCAs and recommendations
would reduce the traffic and transportation impacts of the Project to less than significant levels.

33.

Utilities and Service Systems: It is unlikely that the proposed Project would result in substanfial new or
expanded stormwater infrastructure on-site, water demand, or demand for solid waste collection based on
the scope of the Project and as noted in the Initial Study (Section XVI). However, the Project applicant
shall implement IS SCA UTIL-1 regarding capacity of the stormwater and sanitary sewer infrastmcture,
and IS SCA UTlL-2 regarding preparation of a waste reducfion and recycling plan. These SCAs would
reduce potential impacts to less than significant levels. Moreover, compliance with other regulatory
requirements would ensure there would not be significant adverse utilities/service systems impacts.
The Project would increase energy consumpfion at the site, but not warrant the eonstmction or expansion
of new facilities. The Project will be required to meet current state and local codes and standards
conceming energy consumption, particularly Title 24 of the Califomia Code of Regulations enforced by
the City of Oakland through its building permit review process. Therefore, the Project would have a less
than significant impact on energy consumption.

XI.

SIGNIFICANT AND UNAVOIDABLE IMPACTS

34.

XII.

Under Public Resources Code secfions 21081(a)(3) and 21081(b), and CEQA Guidelines secfions 15091,
15092, and 15093, and to the extent reflected in the EIR and the SCAMMRP, the Planning Commission
finds that there are NO significant and unavoidable impacts.

FINDINGS REGARDING ALTERNATIVES

35.

The Planning Commission finds that because there are no significant unavoidable impacts, altemafives
need not be rejected as infeasible. Nevertheless, in the interest of being conservative and providing
information to the public and decision-makers, the Planning Commission finds that there are specific
economic, social, environmental, technological, legal or other considerafions that make infeasible the
altemafives to the Project described in the EIR for the reasons stated below.

36.

The EIR evaluated a reasonable range of alternatives to the Project that was described in the DEIR. The
three potenfially feasible alternatives analyzed in detail in the EIR represent a reasonable range of
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potenfially feasible altemafives that reduce one or more significant impacts of the Project. These
altemafives include: Altemative 1: the No Project/No Build Altemative, Altemafive 2: Reduced
Development/Mitigated Altemative, and Altemative 3: Commercial Altemative. As presented in the EIR,
the altematives were descnbed and compared with each other and with the proposed Project. After the
No Project Altemative (1), Altemative 2: Reduced Development/Mitigated Altemafive was idenfified as
the environmentally superior development altemative.
37.

The Planning Commission certifies that it has independently reviewed and considered the information on
the altematives provided in the EIR and in the record. The EIR reflects the Planning Commission's
independent judgment as to altematives. The Planning Commission finds that the Project provides the
best balance between the Project sponsor's objectives and the City's goals and objectives. The three
altematives proposed and evaluated in the EIR are rejected for the following reasons. Each individual
reason presented below constitutes a separate and independent basis to reject the Project altemative as
being infeasible, and, when the reasons are viewed collecfively, provide an overall basis for rejecfing the
altemafive as being infeasible.

38.

Altemative 1: No Proiect / No Build Altemafive: The No Project/No Build Altemative assumes that the
Project site would remain in its current condifion and would not be subject to development.. The site
would be fenced off, the billboard would remain, hazardous materials clean-up may not occur and the
remainder of the site would be vacant and undeveloped. No new stmctures would be developed, so no
new vehicle trips would be generated at the adjacent intersection and no noise from building eonstmction
would occur.
The No Project/No Build Altemative would not result in any of the less than significant impacts
identified for the Project in the Initial Study or the EIR. No new eonstmction would occur under the No
Project/No Build Altemative; therefore, there would not be any incremental increase in traffic at the
inter-secfion of High Street and MacArthur Boulevard. Addifionally the less-than-significant impacts
idenfified relative to aesthetics, air quality and green-house gas (GHG) emissions, hazards and hazardous
materials, and noise would not occur.
The No Project/No Build Altemative is rejected as infeasible because (a) it would not achieve any of the
objectives sought by the Project; (b) it would not facilitate the constmcfion of housing units (General
Plan policy objective N3.1); (c) it would make it more difficult for the City to meet its Regional Housing
Needs Allocation (RHNA); (d) it would not encourage infill development (General Plan policy objecfive
N3.2); (e) it would not provide eonstmction and permanent jobs; (f) it would not provide increased tax
revenue; and/or (g) it would not promote or achieve many of the goals, objectives, and actions of the
City's Land Use and Transportation General Plan Element.

39.

Alternative 2: Reduced Development/Mitigated Altemative: The Reduced Development/Mitigated
Altemative assumes that the Project site would be developed with 29 less residential units and one less
building floor, for a total of 86 senior housing units within a 3-story building and 3,446 square feet of
commercial space.
Implementafion of this altemafive would result in impacts similar to the proposed Project for all of the
environmental topics found to be less than significant and focused out of the EIR in the Initial Study,
although the effects would be incrementally less.
Like the proposed Project, the Reduced Development/Mitigated Altemative would be subject to Standard
Conditions of Approval and would result in less-than-significant aesthetic impacts; however, the overall

Attachment C

CEQA Findings

Oak and City Planning Commission
Case File Number ER 10-0001, CMDVlO-312

^

July 17, 2013
Page 11

building scale and massing of the building would be less than the proposed Project because the building
would be one floor less in overall height. Like the proposed Project, this altemative would be visible
from the MacArthur Freeway, a scenic highway. Under this altemafive the building would be one less
story in height, so less of it would be visible to freeway motorists. The existing bill-board would be
removed and the existing vacant lot would be developed with a new mixed-use stmcture. Changes to the
scenic character of the site would be modified from their current condition, as is the case with the
proposed Project. This altemative would result in essentially the same less-than significant aesthetic
impacts as the Project, although the reduced building height would slightly reduce the level of the lessthan-significant impact.
The Reduced Development/Mitigated Altemative would result in the same less-than-significant impacts,
although slightly reduced, identified for the proposed Project related to air quality and GHG emissions,
hazard and hazardous materials and noise.
Traffic trips expected to be generated by this altemative would be less than the proposed Project because
it involves less development. Even though the trips would be reduced, like the proposed Project, this
altemafive would result in the same LOS calculations as the proposed Project and no significant impacts
would result.
This altemative is rejected as infeasible because (a) it would not facilitate the eonstmction of as many
housing units (General Plan policy objective N3.1); (b) it would make it more difficult for the City to
meet its Regional Housing Needs Allocafion (RHNA); (c) it would not be as encouraging for infill
development (General Plan policy objective N3.2); (d) it would not provide as many eonstmction and
permanent jobs; (e) it would not provide as much tax revenue; (f) it would not reduce any significant
impacts and/or (g) it would not be an economically feasible project to constmet and operate because the
fixed costs associated with development will be spread over 29 (25%) less housing units.

40.

Altemative 3: Commercial Altemative: The Commercial Altemative assumes the Project site is
developed with a single-story commercial building. Based on the current zoning provisions for building
height, setbacks, and parking, this altemative assumed the Project site is developed with a 6,000 squarefoot building, which is the maximum size that could be accommodated without triggering more
significant traffic impacts. For purposes of this analysis it is assumed that the building would be occupied
by multiple commercial tenants and the required parking would be provided in a surface parking lot.
Implementation of this altemative would result in impacts similar to the proposed Project for all of the
environmental topics found to be less than significant and focused out of the EIR in the Inifial Study,
although the effects would be incrementally less.

Like the proposed Project, the Commercial Altemafive would be subject to Standard Condifions of
Approval and Design Review and would result in less-than-significant aesthefic impacts similar to the
proposed Project as it is assumes the design would be of high quality and would not substanfially degrade
the character of the area or significanfiy impact public views. However, given the proposed height would
be reduced from five stories to one story the overall building scale and massing of the building would be
much smaller than the proposed Project. The majority of the building would not likely be visible from the
MacArthur Freeway. As a result it would further reduce the Project's already less-than-significant
impacts on scenic vistas and the scenic highway, MacArthur Freeway.
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This altemative would involve a lower profile stmcture on the Project site, which is consistent with the
current fabric of the neighborhood. However, like the proposed Project, the stmcture would be new and
would change the character of the existing vacant and undeveloped site. Like the proposed Project, this
altemafive would result in less-than-significant adverse aesthefic impacts.
The Commercial Altemafive would also result in similar less-than-significant impacts to hazards and
hazardous materials and noise; the implementation of the City's Standard Condifions of Approval would
reduce potential significant impacts.
The Commercial Altemative would potenfially have fewer air quality and GHG impacts than the
proposed Project because this altemative involves less building material, less constmcfion time and
equipment, and less overall building area. As a result, this altemafive would likely result in fewer GHG
emissions during eonstmction and during operations.
The Commercial Altemative would result in the same trip generation as the proposed Project. Under this
altemative, the 6,000 square foot multi-tenant commercial building would result in 23 A M Peak hour
trips and 35 PM Peak hour trips. As a result the Commercial Altemative would not result in more
significant transportafion and traffic impacts than the proposed Project.

The Commercial Altemative would result in the same less-than-significant impacts identified for the
proposed Project related to hazards and hazardous materials and noise; incrementally less air quality and
GHG emissions and less-than-significant aesthetic impacts; and would result in the same trans-portation
and circulafion impacts (intersecfion operafion at High and MacArthur).
This altemative is rejected as infeasible because (a) it would not achieve the basic Project objectives; (b)
it would not facilitate the eonstmction of any housing units (General Plan policy objective N3.1); (c) it
would make it more difficult for the City to meet its Regional Housing Needs Allocafion (RHNA); (d) it
would not be as encouraging for infill development because it would be an undemtilization of the site
(General Plan policy objective N3.2); (e) it would not provide as many constmcfion jobs; (f) it would not
reduce any significant impacts; (g) it would not achieve many of the beneficial urban design and
character effects that would be achieved by the proposed Project, such as providing a high quality design
at a prominent street comer, as well as a mix of uses; and/or (h) it would entail a surface parking lot
rather than parking incorporated inside the building, which would screen the parking from public view
and would allow the building to provide an acfive street edge.
XIII. S T A T E M E N T O F O V E R R I D I N G C O N S I D E R A T I O N S
41.

The Planning Commission finds that no Statement of Overriding Considerafions is necessary since there
are no significant unavoidable impacts.
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High Street Proforma Narrative, 86 Senior Housing Units , Oakland, CA
July 2, 2013

Attached please find a proforma for an 86 unit senior housing project on the subject site located on High Street in
Oakland, CA (the "Project").
Under the most current financial market conditions, the most likely and feasible method to develop the Project will be
through the use of Federal tax credit equity. Without the use of tax credit equity, there would be no other form of
equity available as the yield expectations for non tax credit equity exceed the yield produced on the Project. As such,
we have analyzed the most likely form of project financing, which is though the use of tax credits.
The attached proforma demonstrates that that even if we were to value the land at a zero dollars and received an
allocation of tax credits, the net operating income from the project does not jusfify an equity investment from the
common equity investment marketplace. In this case the "common equity" is also called the "gap" as the applicant must
close the gap (raise the funds) in order to develop the project. The attached proforma demonstrates that there is a "gap"
in funds in the amount of approximately $1,848,567, this is the amount needed to have the cash sources to build the
project.
Part of the reason for a "gap" is due to the fact that the project does not have enough units (and income) to spread the
fixed costs to a lower level; the higher the number of units, the lower the fixed costs are per unit. Fixed costs per unit
are calculated by dividing the fixed costs (as defined below) by the number of units. "Fixed Costs" are incurred both
during eonstmction and post construction during operations. These costs include, but are not limited to architecture,
engineering, finance costs, legal fees, city fees, eonstmction management and profit, and many other fees. Once the
project is placed in service, the costs include but are not limited to onsite maintenance, services, special assessments,
management fees, landscaping, and many other costs.
If the applicant were to develop more units, the rental income from the project will increase without having an increase
in the fixed costs, and therefore the project would have more "net operating income" ("NOI") and "cash flow" to
incenfivize "cash equity investors" to invest money to "close the gap". Equity investors expect to be compensated for
their investment and developers of every product type (retail, office buildings, industrial buildings, and other real estate
product types) are competing for these equity funds. Additionally, if the project had more NOI from more units, the
developer could borrow more funds to build the project, thus reducing the gap and equity required.
As you will see on the cash flow page of the proforma, there is zero cash flow for a minimum of the first 10 years after
the project is placed in service. Note that the attached proforma assumes that the land is valued at zero, which reduces
the gap (The more you reduce project costs the more you reduce the gap). The reason that we have stmctured the
proforma in this manner is to make the best attempt to make the project feasible by asking the land owner to "donate the
land" to make the project feasible; but as you can see, even with the land being donated, there is a gap which receives a
yield of zero for the first 10 years, making the project impossible to finance. Not having the land valued at zero would
make the project even less feasible.
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DEVELOPMENT BUDGET
Oakland Senior
Oakland, CA
Project

Cost Per
Unit

Costs
Total Land Costs (Donation)

150,000

Total Acquisition Costs

$

Cost Per
Res. Sq. Ft.

Tax Credit
Eligible Basis

$

xxxxxxxxxx

1,744

2.57

150,000

25.74

1,500,000
8,741,100

New Construction and/or Rehabilitation
Off-Site Work

T
Parking Deck
Structures
General Requirements
Contractor Overhead
Contractor Profit
Construction Contingency
Total Construction Costs

1,500,000
8,741,100
1,223,754

17,442
101,641
14,230

150.00

1,223,754
~

T

T

T

$ 11,464,854

$ 133,312

$

Financing Costs
Construction Loan Interest
Construction Loan Fee
Construction Lender Costs (Legal, Etc.)
Bond Issuer & Trustee Fees
Permanent Loan Fees
Permanent Loan Costs
Tax Credit Fees
Bond Counsel
Financial Advisor

530,000

$

100,000
20,000
50,000
22,000

6,163
1,163
233

25,000

291

42,373
50,000

493
581

25,000
$

$

Soft Costs
Architectural
Engineering/Surveying/Environmental
Taxes During Construction
Insurance
Title & Recording
Borrower Attorney
Appraisal
Local Tap, Building Permit, & Impact Fees
Marketing
Relocation Costs
Furnishings
Cost Certification
Market Study
Soft Cost Contingency
Developer Overhead & Profit
Consultant Fee
Total Soft Costs

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

325,000
160,000
10,000
286,600
40,000
40,000
10,000
602,000
86,658

$
$
$
$
$
$
$
$
$
$
$
$

Reserves
Rent Reserve
Operating Reserve
Total Reserve Costs

$
$
$

Totals

$ 16,496,471

50,000
10,000
10,000
100,000
2,064,668

291
10,051

T
196.74
9.09

$ 11,464,854
$

$

3,779
1,860
116
3,333
465
465
116
7,000
1,008

$
$
$
$
$

-

J

$

0.34
0.86
0.38
0.43
0.73
0.86
0.43
14.83

5.58
2.75
0.17
4.92
0.69
0.69
0.17
10.33
1.49

-

20,000

T

50,000

XXXXXXXXXX
XXXXXXXXXX
XXXXXXXXXX
XXXXXXXXXX
XXXXXXXXXX

$

656,000

325,000
160,000
10,000
286,600
40,000
40,000
10,000
602,000
XXXXXXXXXX
XXXXXXXXXX
50,000
$
10,000
$
10,000
$
100,000
$
$ 2,064,668

$
$
$
$
$
$
$
$

3,794,926

$
$
$

581
116
116
1,163
24,008
44,127

222,318
222,318

$
$
$

2,585
2,585

$
$
$

3.82
3.82

XXXXXXXXXX
XXXXXXXXXX
XXXXXXXXXX

$ 191,819

$

283.08

$ 15,979,122

-

s
$

$
$
$
$
$
$
$

0.86
0.17
0.17
1.72
35.43

486,000

100,000

1.72

581
256

864,373

Total Financing Costs

$

65.12

$
$

3,708,268

&25/2013

SOURCES & USES
Oakland Senior
Oakland, CA
CONSTRUCTION PHASE

PERMANENT PHASE

Sources of Funds

Sources of Funds

[Tax Credit Financing
Other
'other
|other
Gap in Funds / Equity
|other
Defen-ed Costs
Deferred Contractor Profit
Deferred Developer Fee
ponstruction Loan

$
$
$
$
$
$
$
$
$
$

1,012,336

2,064,668
12,642,579

Total Sources of Funds

$

16,496,471

554,570
222,318

Uses of Funds

Total Tax Credit Financing
Permanent Loan
other
other
Other
Gap in Funds / Equity
Other
Other
Other

5,061,681
7,516,963

$

1,848,567

Deferred Developer Fee

$

2,064,668

Total Sources of Funds

$

16,491,879

Total Land Costs (Donation)
Total Acquisition Costs
New Construction and/or Rehabilitation
Construction Contingency
Financing Costs
Architecture & Engineering
Other Soft Costs
Developer Fees
Soft Cost Contingency
Reserves

$
$
$
$
$
$
$
$
$

150,000
11,464,854

Total Uses of Funds

$

16,496,471

Uses of Funds

|Total Land Costs (Donation)
(Total Acquisition Costs
New Construction and/or Rehabilitation
ponstruction Contingency
Financing Costs
'Architecture & Engineering
|other Soft Costs
Developer Fees
Soft Cost Contingency
Reserves

$
$
$
$
$
$
$
$
$
$

Total Uses of Funds

$

150,000
11,464,854
864,373
485,000
1,145,258
2,064,668
100.000
222,318
16,496,471

864,373
485,000
1,145,258
2,064.668
100,000
222,318

OPERATING & LOAN DETAILS
Project:

1

Oakland Senior

Type

Location:

AMI
Rent Level

Number
of Units

Avg. Unit
Sq. Ft.

Market
Rent

50%
55%
60%,
0%
50%
55%
60%
0%
50%,
55%o
60%
0%
50%o
55%
60%o
0%

7
0
63
0
2
0
14
0
0
0
0
0
0
0
0
0
0

613
0
613
0
804
0
804
0
0
0
0
0
0
0
0
0
3,446

836
0
1,003
0
1,003
0
1,203
0
0
0
0
0
0
0
0
0
0

IB y i B A
IBR/IBA
IBRyiBA
IBR/lBA
2BR/1BA
2BR/1BA
2Bk/lBA
2BR/1BA
3BR/2BA
3BR/2BA
3 BR/2 B A
3 BR/2 B A
4B|R/2BA
4B|R/2BA
4BW2BA
4B'R/2BA

COMMERCIAL

86

Total Units & Sq. Ft.
Communtiy Facilities
Total Project Sq. Ft.

Utility
Allowance

Oakland, CA
Net
Market Rent

67,284
0
731,808
0
22,992
0
194,544
0
0
0
0
0
0
0
0
0
66,000

5,607
0
60,984
0
1,916
0
16,212
0
0
0
0
0
0
0
0
0
5,500

$

55,774 %,ofSq. Ft. % of Units
Affordable
2,500 Affordable
58.274
100.00%
100.00%

Other Income
Laundry
/Unit/Year
Tenant Charges & Interest /UniL/Year

Annual
Totals

Monthly
Totals

801
0
968
0
958
0
1,158
0
0
0
0
0
0
0
0
0
0

35
0
35
0
45
0
45
0
0
0
0
0
0
0
0
0
0

90,219 II $

1,082,6"28'

$ 1,082,628

Total Annual Rental Income
Operating Deficit Guarantee
$ 751,696
10%. of Perm.
Year 1 Op. Exp. $ 387,000
Guarantee
$ 751,696

6/25/2013

$
$

50
50

$
$

4,300
4,300

i

Total Annual Other Income

$

8,600

I Replacement Reserves

Total Annual Potential Gross Income

$

1,091,228

Standard/Unit
U M R Min/Unit
Reserve / Unit

$
$
$

Vacancy & Collection Loss

300
600
300

7%

Annual Effective Gross Income

Project Unit Mix
lUnit Type
1 Bdnn./I Bath.
2 Bdrm./i Bath.
3 Bdrm./2 Bath.
4 B'drm./2 Bath.
Totals

Number
70
16
0
0
86

% of Total
81.40%
18.60%
0.00%
0.00%
100.00%

OPERA TING & LOAN DETAILS (continued)

$
$

(76,386)
1,014,842

Project:

ANNUAL

Oakland Senior

EXPENSES
Real Estate Taxes & Special Assessments
State Taxes
Insurance
Licenses
Fuel & Gas
Electricity
Water & Sewer
Trash Removal
Pest Control .
Building & Maintenance Repairs
Building & Maintenance Supplies
Supportive Services
Annual Issuer & Trustee Fees
Gardening & Landscaping
Management Fee
On-Site Manager(s)
Other Payroll
Manager's Unit Expense
Cleaning Supplies
Benefits
Payroll Taxes & Work Comp
Advertising
Telephone
Legal & Accounting
Operating Reserves
Office Supplies & Expense
Miscellaneous Administrative
Replacement Reserves

Location:

Oakland, C A

6/25/2013

% of Annual % of Total
EGI
Operating Exp. Per Unit
0.34%
0.90% $
41.00 $
0.08%
0.21% $
9.00 $
1.69%
200.00 $
4.44%o $
0.03%
0.09% $
4.00 $
0.09%
0.25% $
11.00 $
0.76%
2.00% $
90.00 $
4.57%
12.00% $
540.00 $
1.34%
3.50% $
158.00 $
0.14%,
0.36% $
16.00 $
4.57%)
12.00% $
540.00 $
2.29%
6.00% $
270.00 $
i.18%.
3.10% $
140.00 $
0.00%
0.00% $
$
3.05%
8.00% $
360.00 $
6.00%
15.61% $
702.00 $
4.07%
10.67% $
480.00 $
0.76%
2.00% $
90.00 $
6.05%
15.86% $
714.00 $
0.38%
1.00% $ • 45.00 $
0.20%
0.52% $
23.00 $
2.50%
6.56% $
295.00 $
0.38%
1.00% $
45.00 $
0.15%
0.39% $
18.00 $
0.59%
1.55% $
70.00 $
0.00%
0.00% $
$
0.15%
0.39% $
18.00 $
-5.74%
-15.07% $
(679.00) $
2.54%
6.67% $
300.00 S

Total
3,500
800
17,200
350
900
7,700
46,400
13,600
1,400
46,400
23,200
12,000
31,000
60,400
41,280
7,700
61,380
3,900
2,000
25,400
3,900
1,500
6,000
1,500
(58,210)
25,800

Annual Expenses - Per Unit & Total

$

4,500

$

387,000

Annual Net Operating Income - Per Unit & Total

$

7,300

$

627,842

Oakland, CA

Oakland Senior
RENTAL LNCOME
IBR/lBA
IBR/lBA
IBR/lBA
IBR/lBA
2BR/1BA
2BR/1BA
2BR/1BA
2BR/1BA
3BR/2BA
3BR/2BA
3BR/2BA
3BR/2BA
4BR/2BA
4BR/2BA
4BR/2BA
4BR/2BA
CO^^MERCIAL
TOTAL RENTAL INCOME

% AMI
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
0%

Net Rent /
Unit - Year 1
801
0
968
0
958
0
1.158
0
0
0
0
0
0
0
0
0
0

OTHER INCOME
Laundry
Tenant Charges & Interest
TOTAL OTHER INCOMK

No. of
Units
7
0
63
0
2
0
14
0
0
0
0
0
0
0
0
0
0
86

Annual
Increase
2.5%
2 5%
2 5%
2 5%
2,5%
2 5%
2 5%
2.5%
2 5%
2.5%
2,5%
2 5%
2.5%
2.5%
2-5%
2.5%
2.5%

Year
1
67,284

1,016.628

1.042,044

1,068,095

Units
86
86

Incr,/Yr,
2 5%
2 5%

Year-1
4.300
4.300
8.600

Year-2
4.408
4,408
8,815

Year-3
4,518
4,518
9,035

1,025,228
(71,766)
953,462

1.050.859
(73.560)
977,299

1.077,130
(75,399)
1.001.731

Year-1
3,900
2,000
4.000

Year-2
4,037
2.070
4.140

Year-3
4,178
2,142
4,285

TOT AL INCOME
Less Vaciincv Allowance
ISROaS INCOME

7%
Per U n i t - Y r 1
$
45
$
23
$
47
S
S
(642)
S
702
S
2
$
8
S
90
S
540
$
480
$
90
$
319
S
200
S
50
$
490
$
158
S
16
$
360
S
$
315
S
4
$
9

OPERA riNC EXPENSES
Lesal
Accounlinfi/Audil
Secuntv
Other- Telephone, Office Expense, Misc
Management Fee
Fuel
Gas
Eleclricitv
Water/Sewcr
On-Site Manaeer
Maintenance Personnel
Other Payroll Taxes, Work Comp, Benefits
Insurance
Painlini;
Repairs
Trash Removal
Extenninalinp
Grounds
Elevator
Other: Cleaninc & Buildin« Supplies
Other- Licenses
Other, State Tax
Other:
Other'
Other
T O T A L OPERATING EXPENSES
hitemel Ijxpense
Service Amenities
Reserve for Replacement
Real Estate Taxes
TOTAL EXPENSES. TAXES & RESERVES
CASH FLOW AVAILABLE FOR DEBT SERVICE
DEBT SE:RVICE & OTHER DIS1RIBUTIONS
Permanent Loan
Other
Asset Manajieinenl Fees
Deferred Developer Fee
Other
Other
Other
Equity

$
5

$
S
S
S
$
S
S

Hard
NA
Soft
Sofi
Soft
Soft
Soft
Soft

$
$
S
S

s$

140
300
41
3,786

13.600
2,064.668

1.848,567

ANNUAL NET CASH FLOW / VEILD
Deferred Dev. Fee Balance
Debt Service Coveraee Ratio on Hard Debt

Interest Rate:

hicr.A'r,
3 5%
3 5%
3.5%
3.5%
3.5%
3 5%
3.5%
3 5%
3 5%
3,5%
3 5%
3 5%
3.5%
3.5%
3 5%
3.5%
3.5%
3.5%
3.5%
3.5%
3.5%
3,5%
3 5%
3 5%
3,5%
3,5%

0 0%
1,3%
2 7%
0 4%

3.5%
3.5%
0 0%
2.0%

3,306

l^an Amount
S 7,516,963

$

%EGI
0 4%
0,2%
0.4%
0 0%
-5 8%
6,3%
0.0%
0.1%
0.8%
4.9%
4.3%
0,8%
2.9%
L8%
0 5%
4.4%
1.4%
0.1%
3 3%
0.0%
2.8%
0.0%
0.1%
0 0%
0 0%
0.0%

0.00%

0,052

-

Year
2
68.966

-

731.808

750.103

22,992

23.567

-

Year
3
70,690

-

768.856

-

-

24.156

-

-

194.544

199.408

204.393

-

-

-

-

-

-

-

-

(57,142)
62.514
207
725
7.970
48.024
42.725
7.970
28,359
17,802
4,451
43,574
14,076
1.449
32.085

(59,142)
64,702
214
750
8,248
49.705
44.220
8,248
29,352
18,425
4,606
45,099
14.569
1.500
33.208

27.100
350
800

28,049
362
828

29.030
375
857

-

-

-

(55,210)
60,400
200
700
7.700
46,400
41,280
7,700
27.400
17,200
4.300
42,100
13,600
1.400
31.000

-

•

284.320

294,271

-

-

12,000
25.800
3.500
325,620

-

12,420
25.800
3,570
336,061

304,571

-

12,855
25.800
3,641
346,867

627.842

641.238

654,864

Year-!
502,274

Year-2
502.274

Year-3
502,274

-

-

-

13,600
111.968

13,600
125,364

13,600
138.991

-

-

-

1,952,700
1.25

1,827,336
1.28

1,688,345
IJO

-

•

Oakland, CA

Oakland Senior
RENTAL INCOME
IBR/lBA
IBR/lBA
IBR/lBA
IBR/lBA
2BR/1BA
2BR/1BA
2BR/1BA
2BR/1BA
3BR/2BA
3BR/2BA
3BR/2BA
3BR/2BA
4BR/2BA
4BR/2BA
4BR/2BA
4BR/2BA
COMMERCIAL
TOTAL RENTAL INCOME

% AMI
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
0%

Net Rent /
Unit. Year 1
801
0
968
0
958
0
1,158
0
0
0
0
0
0
0
0
0
0

OTHER INCOME
laundry
Tenant Charges & Interest
TOTAL OTHER INCOME

6/25/2013

No of
Units
7
0
63
0
2
0
14
0
0
0
0
0
0
0
0
0
0
86

Annual
Increase
2.5%
2,5%
2 5%
2.5%
2,5%
2.5%
2-5%
2-5%
2.5%
2.5%
2.5%
2.5%
2.5%
2.5%
2.5%
2.5%
2.5%

Units
86
86

Incr /Yr.
2.5%
2.5%

TOTAL INCOME
Less Vacancy Allowance
GROSS INCOME

7%
Per Unit-Yr. 1
S
45
$
23
$
47

OPERATING EXPENSES
Advertisinp
Lcfial
Ac counting/Audit
Security
Other: Telephone. Office Expense. Misc
ManaRemeni Fee
Fuel
Gas
Electricity
Water/Sewer
On-Site Manager
Mamtenance Personnel
Other, Payroll Taxes. Work Comp, Benefits
Insurance
Pain tins
Repairs
Trash Removal
ExIerminannK
Grounds
Elevator
Other: Cleaninfi & Bmiding Supplies
Other: Licenses
Other: State Tax
Other.
Other:
Other:
TOTAL OPERATING EXPENSF^
Internet Expense
Service Amenities
Reserve for Replacement
Real Estate Taxes
TOTAL EXPENSES, TAXES & RESERVES

$

S
$
S
$
$
S
S
$
$
S
S
S
S
S
S
S
S
$
$
S
S

s$
S
S
$
$
S

(642)
702
2
8
90
540
480
90
319
200
50
490
158
16
360
315
4
9

%EG1
0,4%
0.2%
0,4%
0 0%
-5 8%
6,3%
0,0%
0,1%
0.8%
4 9%
4.3%
0.8%
2 9%
1,8%
0 5%
4.4%
1-4%
0.1%
3.3%
0.0%
2.8%
0.0%
0 1%
0.0%
0.0%
00%

Incr./Yr.
3 5%
3.5%
3,5%
3 5%
3.5%
3.5%
3,5%
3,5%
3.5%
3,5%
3 5%
3,5%
3 5%
3,5%
3,5%
3,5%
3.5%
3.5%
3 5%
3 5%
3.5%
3.5%
3.5%
3,5%
3 5%
3 5%

0 0%
1,3%
2.7%
0 4%

3.5%
3.5%
0 0%
2.0%

3,306
140
300
41
3.786

CASH FLOW AVAILABLE FOR DEBT SERVICE
DEBT SERVICE & OTHER DISTRIBUTIONS
Permanent Ijjan
Other
Asset Manaeemenl Fees
Deferred Developer Fee
Other
Other
Other
Equity
ANNUAL NET CASH F L O W / VEILD
Deferred Dev. Fee Balance
Debt Service Coverage Ratio on Hard Debt

Hard
NA
Soft
Soft
Soft
Soft
Soft
Soft
Interest Rate:

Loan Amount
S 7,516.963
S
$
13,600
S 2,064,668

$
$
$

S

1,848,567
0.00%

0 052

Year
4
72,458

-

788,077

-

24,760

-

Year
5
74.269

-

807.779

-

25.379

-

Year
6
76,126

-

827,974

-

26,013

-

Year
7
78.029

•

848,673

-

Year
8
79,980

-

869,890

-

26,664

27,330

-

209.503

214,740

220.109

225.611

231,252

-

-

-

-

-

1,094.797

1,122,167

1,150.221

1,178,977

1.208,451

Year-4
4.631
4.631
9,261

Year-5
4,746
4.746
9,493

Year-6
4.865
4,865
9,730

Year-7
4.987
4.987
9,973

Ycar-8
5,111
5,111
10,223

1,104,058
(77,284)
1,026,774

1,131,660
(79,216)
1,052.444

1,159,951
(81,197)
1,078.754

1,188,950
(83,227)
1,105,723

1,218,674
(85,307)
1,133,367

Year-4
4,324
2.217
4.435

Year-5
4,475
2.295
4,590

Year-6
4,632
2.375
4,751

Year-7
4,794
2,459
4,917

Year-8
4,962
2,545
5,089

-

(61.212)
66,967
222
776
8.537
51.445
45,768
8,537
30,379
19.070
4.767
46,677
15,079
1,552
34,370

-

-

(63.355)
69.310
230
803
8.836
53,245
47,370
8.836
31,442
19.737
4.934
48,311
15,606
1.607
35,573

-

-

(65,572)
71.736
238
831
9.145
55,109
49,028
9.145
32,543
20.428
5,107
50.002
16,153
1,663
36,818

-

-

(67,867)
74,247
246
860
9,465
57,037
50,744
9,465
33,682
21,143
5,286
51.752
16,718
1,721
38,107

-

-

(70,243)
76,846
254
891
9,797
59.034
52.520
9,797
34,860
21,883
5.471
53,563
17.303
1,781
39,441

-

30.046
388
887

31,098
402
918

32,186
416
950

33,313
430
983

34,479
445
1.018

-

-

-

-

361,734

315.231

326,264

337,683

349,502

-

.

-

-

13,305
25,800
3,714
358,050

13,770
25,800
3.789
369,623

14,252
25,800
3.864
381.599

14,751
25,800
3,942
393,995

-

15.267
25.800
4.020
406,822

668,725

682.821

697,155

711,729

726.545

Ycar-4
502.274

Year-5
502.274

Year-6
502,274

Year-7
502,274

Ycar-8
502.274

-

-

-

13,600
152.851

13.600
166,948

13,600
181,281

13,600
195,855

13.600
210.671

-

-

-

-

-

-

-

1,368.546
1.36

1,187,265
1.39

991,410
1.42

780,739
1.45

1,535,494
1.33

-

Oakland Senior
RENTAL INCOME
IBR/lBA
IBR/lBA
IBR/lBA
IBR/lBA
2BR/1BA
2BR/1BA
2BR/1BA
2BR/1BA
3BR/2BA
3BR/2BA
3BR/2BA
3BR/2BA
4BR/2BA
4BRy2BA
4BR/2BA
4BR/2BA
COMMERCIAL
TOTAL RENTAL INCOME

Oakland, CA
% AMI
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
0%

Net Rent /
Unit - Year 1
801
0
968
0
958
0
1,158
0
0
0
0
0
0
0
0
0
0

OTHER INCOME
laundry
Tenant Charges & hiterest
T O T A L OTHER INCOME

No. of
Units
7
0
63
0
2
0
14
0
0
0
0
0
0
0
0
0
0
86

Annual
Increase
2.5%
2.5%
2.5%
2,5%
2,5%
2.5%
2 5%
2 5%
2,5%
2.5%
2.5%
2 5%
2.5%
2.5% 2.5%
2.5%
2.5%

Units
86
86

Incr /Yr.
2 5%
2 5%

1OTAL I N C O M E
Less Vacancy Allowance
CROSS I N C O M E

7%
Per Unit - Yr. 1 %EG1
S
45 0 4%
$
23
0 2%
0 4%
S
47
0.0%
S
S
(642) -5.8%
S
702
6.3%
0.0%
S
2
$
8
0,1%
0.8%
$
90
$
540 4,9%
$
480 4 3%
$
90 0.8%
S
319
2 9%
S
200
1,8%
$
50 0.5%
S
490 4.4%
1.4%
$
158
S
16 0.1%
3.3%
$
360
0 0%
$
$
315
2 8%
0 0%
S
4
S
9
0 1%
0,0%
S
0.0%
$
0.0%
$
S
3,306
0-0%
S
$
140
I 3%
$
300
2 7%
$
41
0 4%
$
3.7S6

O P E R A ITNG EXPENSES
AdvertisLnp
l.ejial

Accounting/Audit
Security
Other. Telephone. Office Expense, MiscManagemenl Fee
Fuel
Gas
Electricity
Waler/Sewer
On-Site Manager
Maintenance Personnel
Other: Payroll Taxes, Work Comp, Benefits
Insurance
Painting
Repairs
Trash Removal
Exterminatinj:
Grounds
Elevator
Other: Cleaning & Building Supplies
Other: Licenses
Other. SUte Tax
Other:
OtherOther
T O T A L OPERATING EXPENSES
Internet Expense
Service Amenities
ReserveforReplacement
Real Estate Taxes
7 0 T A L EXPENSES, TAXES & RESER\'KS

ANNUAL NETCASH FLOW / VEILD
Deterred Dev. Fee Balance
Debt Service Coverage Ratio on Hard Debt

3,5%
3.5%
0.0%
2.0%

891,637

-

28,014

-

Hard
NA
Soft
Soft
Soft
Soft
Soft
Soft
Interest Rate:

Loan Amount
S
7,516,963
S
S
13,600
S 2.064,668

$
$
$
$

1.848,567
0.00%

0-052

Year
10
84.028

-

913.928

-

28.714

-

Year
11
86,129

Year
12
88,282

936.776

960,196

-

29,432

-

Year
13
90.489

-

-

984.200

-

-

30,167

30.922

-

-

237,033

242.959

249.033

255,259

261.640

-

-

-

-

-

-

-

1,238,663

1,269,629

1,301.370

1,333,904

1,367,252

Year-9
5,239
5.239
10.478

Year-10
5.370
5.370
10.740

Year-l 1
5,504
5,504
11.009

Year-12
5,642
5,642
11,284

Year-13
5.783
5,783
11,566

1,249,141
(87,440)
3,161.701

1,280,369
(89.626)
J,J90,743

1.312.379
(91.866)
1,220,513

1,345,188
(94,163)
1,251,025

1,378,818
(96,517)
J.282,301

Year-9
5,136
2.634
5.267

Year-10
5.315
2,726
5,452

Year-11
5,501
2,821
5,642

Year-12
5,694
2,920
5,840

Year-13
5,893
3,022
6,044

-

(72.701)
79.535
263
922
10,139
61,100
54,358
10,139
36,081
22,649
5,662
55,438
17.909
1.844
40,821

.

(75,246)
82.319
273
954
10,494
63.238
56.260
10,494
37,343
23,442
5.860
57,378
18,535
1,908
42.250

-

(77,879)
85.200
282
987
10,862
65,452
58,230
10,862
38,650
24,262
6,066
59,386
19,184
1,975
43,729

.

-

-

36.935
477
1,090

38,227
494
1,128

39,565
511
1,168

-

-

-

-

387.499

401,061

415,099

-

-

-

-

year-9
502.274

16,355
25,800
4,183
433.837
756,907

Year-10
502.274

16,927
25,800
4,266
443,055

(83,426)
91,269
302
1.058
11.635
70.114
62,377
11,635
41,403
25,990
6.498
63,616
20,551
2,115
46,843

-

374.395
15.802
25.800
4,101
420,098

-

(80,605)
88,182
292
1,022
11,242
67.743
60,268
11,242
40,003
25,111
6,278
61,465
19.856
2,044
45,259

35,686
461
1.053

741,603

C A S H F L O W A V A I L A B L E FOR DEBT SERVICE
DEBT SERVICE & OTHER DISTRIBUTIONS
Permanent Loan
Other
Asset Manaf;emenl Fees
Deferred Developer Fee
Other
Other
Other
Equity
-

Incr./Yr.
3.5%
3.5%
3.5%
3,5%
3.5%
3,5%
3,5%
3 5%
3.5%
3.5%
3.5%
3.5%
3.5%
3 5%
3.5%
3.5%
3 5%
3,5%
3,5%
3.5%
3.5%
3.5%
3.5%
3.5%
3.5%
3.5%

Year
9
81,979

40.950
529
1.209

•
-

429.627

-

17,520
25.800
4,352
462,770

18,133
25,800
4,439
477,999

772,457

788,255

804,302

Year-11
502.274

Year-12
502,274

Year-13
502,274

-

-

-

-

-

13,600
225.730

13.600
241.033

13,600
256.584

13.600
57.392

13.600

-

-

-

-

-

-

107,495

555,009
1,48

313,976
1.51

57,392
1.54

1.57

107.495j i

-

/

/

/

-

144,214
144,214

-

1.60

Oakland, CA

Oakland Senior
RENTAL INCOME
,IBR/1BA
IBR/lBA
IBR/lBA
IBR/lBA
2BR'1BA
2BiVlBA
2BR/1BA
2BR/1BA
3BR/2BA
3BR/2BA
3 BR/2 B A
3BR/2BA
4Bit/2BA
4BR/2BA
4BR/2BA
4BIV2BA
COMMERCIAL
TOTAL RENTAL INCOME

Net Rent /
Unit - Year 1
801
0
968
0
958
0
1,158
0
0
0
0
0
0
0
0
0
0

% AMI
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
50%
55%
60%
0%
0%

OTHER I N C O M E
Laundry
Tenant Charges & Interest
T O T A L OTHER I N C O M E

No, of
Annual
Increase
Units
7
2,5%
0
2,5%
63
2,5%
0
2 5%
2
2.5%
0
2.5%
14
2.5%
0
2.5%
0
2-5%
0
2.5%
0
2.5%
0
2.5%
0
2-5%
0
2-5%
0
2.5%
0
• 2.5%
2.5%
0
86
Units
86
86

TOTAL INCOME
Less Vacancy Allowance
GROSS INCOME

7%
Per Unit • Yr. 1
5
45
S
23
S
47
S
S
(642)
S
702
S
2
S
8
$
90
$
540
$
480
$
90
$
319
S
200
$
50
$
490
S
158
S
16
$
360

OPERATING EXPENSES
Advertisinc
Legal
Accounting/Audit
Security
Other: Telephone, Office Expense, Misc. '
Management Fee
Fuel
Gas
Electncity
Water/Sewer
On-Site Manager
Maintenance Personnel
Other. Payroll Taxes, Work Comp, Benefits
Insurance
Painting
Repairs
Trash Removal
Exterminating
Grounds
Elevator
Other' Cleaning & Building Supplies
Other Licenses
Other. State Tax
Other,
Other:
Other:
T O T A L OPERATING EXPENSES
Internet Expense
Service Amenities
Reserve for Replacement
Real Estate Taxes
T O T A L EXPENSES, T A X E S & RESERVES

$
S
S
$
S

s
sS
S
S
S
$
S

315
4
9

%EGI
0 4%
0 2%
0.4%
0.0%
-5.8%
6,3%
0 0%
0,1%
0,8%
4,9%
4 3%
0,8%
2 9%,
1,8%
0 5%
4 4%
1.4%
0,1%
3.3%
0,0%
2,8%
0,0%
0 1%
0-0%
0.0%
0,0%

Incr./Yr.
3 5%
3.5%
3 5%
3 5%
3 5%
3.5%
3.5%
3,5%
3 5%
3.5%
3.5%
3.5%
3.5%
3.5%
3.5%
3.5%
3 5%
3.5%
3.5%
3.5%
3 5%
3.5%
3 5%
3.5%
3 5%
3,5%

0.0%
1.3%
2.7%
0 4%

3 5%
3 5%
0 0%
2 0%

3,306
140
300
41
3,786

C A S H F L O W A V A I L A B L E FOR DEBT SERVICE
DEBT SERVICE & OTHER DISTRIBUTIONS
Permanent Loan
Other
Asset Management Fees
Deferred Developer Fee

Hard
NA
Soft
Soft

Other

Soft

Other
Other
Equity

Soft
Soft
Soft

ANNUAL NET CASH FLOW / VEILD
Deferred Dev. Fee Balance
Debt Service Coverage Ratio on Hard Debt

lncr./Yr.
2 5%
2 5%

Interest Rate:

Loan Amount
$
7,516,963

$

S
S
S

13,600
2,064,668

s

$

$

1.848.567
0.00%

0.052

Year
14
92,752

-

1,008,805

-

31,695

-

Year
15
95,071

-

1.034,026
32,487

-

268,181

274,886

-

-

-

-

•

1.401,433

1,436,469

Year-14
5,928
5,928
11,855

Year-15
6,076
6,076
12,152

1,413,288
(98,930)
1,314,358

1,448,620
(101,403)
1.347,217

Year-14
6,099
3,128
6,256

Year-15
6,313
3,237
6,475

-

-

(86,346)
94,463
313
1,095
12,042
72,568
64,560
12,042
42,852
26,900
6.725
65.843
21,270
2,190
48,483

(89,368)
97,769
324
1,133
12,464
75,107
66,820
12,464
44.352
27.842
6.960
68.147
22,014
2.266
50.180

-

-

42,383
547
1.251

43,867
567
1,295

-

-

444,664

460,227

-

-

18,767
25,800
4,528
493,759

19,424
25.800
4,618
510,070

820.599

837,148

Year-14
502,274

Year-15
502,274

.

-

13,600

13.600

-

152,363

160,637

152,363

160,637

-

-

1.63

1.67
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A RESOLUTION DENYING THE APPEAL OF CRADL AND
CITIZENS40AKLANb AND UPHOLDING THE CITY PLANNING
COMMISSION'S CERTIFICATION OF AN ENVIRONMENTAL IMPACT
REPORT AND APPROVAL OF A MIXED-USE PROJECT, CONSISTING
OF 115 SENIOR HOUSING UNITS AND 3,446 SQUARE FEET OF RETAIL
SPACE, AT 4311-4317 MACARTHUR BOULEVARD

WHEREAS, A M G & Associates ("Applicant") filed applications for Major Conditional Use
Permits, Variances, Design Review, and Califomia Environmental Quality Act ("CEQA")
Review for the High and MacArthur Mixed-Use Project ("Project") on March 5, 2010; and
WHEREAS, th€ City, comm'encing in 2011, began preparing a CEQA document (a focused
Draft Environmental Impact Report, hereafter referred to as a "DEIR"), published a Notice of
Preparation for the DEIR on May 18, 2011, and held a Scoping Meeting before the Plarming
Commission for the DEIR on June 15, 2011, all in accordance with CEQA; and
WHEREAS, the Plarming Commission conducted a duly noticed public hearing on the DEIR on
December 5, 2012, and the 45-day public comment period on the DEIR closed on December 10,
2012;and
WHEREAS, the City received comments on the DEIR and prepared a Response to Comment
Document/ Final EIR ("FEIR") to address the comments received during the 45-day comment
period; and
WHEREAS, the FEIR was published on June 28, 2013, along with a Notice of
Availability/Release of the FEIR, both of which were sent to the Appellants via their attomey;
and
WHEREAS, on July 17, 2013, the Planning Commission conducted a duly noticed public
hearing on the Project, closed the public hearing, certified and made appropriate CEQA findings
for the EIR, and approved the Project, subject to findings and conditions of approval; and
WHEREAS, the Planning Commission found, in part, that (i) the issues raised in comments on
the DEIR were adequately addressed in the FEIR; and (ii) the Project would: be consistent with
both the applicable zoning designation and General Plan classification; redevelop a vacant (except
for a billboard), blighted site with a mixed-use project providing a combination of senior housing
and commercial space in the Laurel District; meet the General Plan goals of providing new housing
units and infill development on underused or vacant parcels on a site identified as a Housing
Opportunity site in the City's Housing Element; enhance the area and be an addition to the
surrounding neighborhood; result in the removal of an existing billboard and clean-up of existing
1

hazardous material contamination; not create substantial adverse impacts; and meet the criteria for
design review, conditional use permits to allow increased density for senior housing, a reduction
in parking for senior, housing, and ground-level parking and loading areas, and variances for
increased height to enable the higher density senior housing; and
WHEREAS, as previously stated, both the 45-day public comment period on the Draft EIR and
public hearing on the Project under Public Resources Code section 21177(a) were closed by the
City Planning Commission and a decision on the Project was made by the City Planning
Commission on July 17, 2013, and also a Notice of Determination for the Project was filed on
July 18, 2013; and
WHEREAS, on July 29, 2013, the Commercial and Retail Attraction and Development for the
Laurel (CRADL) and Citizens40akland ("Appellants") filed an appeal to the City Council
challenging the Planning Commission's decision ("Appeal"); and
WHEREAS, on November 19, 2013, the City Council conducted a duly noticed public hearing
on the Appeal, in part, under Oakland Planning Code sections 17.130.050, 17.134.040A1 and
17.134.070 and CEQA Guidelines section 15185 (and not a pubhc hearing on the Project under
Public Resources Code section 21177(a), nor a de novo hearing; rather, the hearing on the appeal
was limited only to the Issues properly presented to the City Council, as stated below); and
WHEREAS, all interested parties were given the opportunity to participate in the public hearing
on the Appeal in accordance with all applicable City procedures; and
WHEREAS, the public hearing on the Appeal was closed by the City Council on November 19,
2013; now, therefore be it
RESOLVED, The City Council finds and determines, after having independently reviewed and '
considered the record and the EIR, that the responses to the DEIR public comments contained in
the FEIR, as well as the staff report for the July 17, 2013 Plaiming Commission meeting and the
City Council Agenda Report for the November 19, 2013 City Council meeting constitute
substantial evidence that adequately address the issues raised by the Appellants; and be it
FURTHER RESOLVED, The City Council, haying independently reviewed, heard, considered
and weighed all the evidence in the record presented on behalf of all parties and being fully
informed of the Applications, EIR, the decision of the Planning Commission, and the Appeal,
hereby finds and determines that the Appellants have not shown, by reliance on
appropriate/proper evidence in the record, that the Planning Commission's decision was made in
error, that there was an abuse of discretion by the Planning Commission, and/or that the Planning
Commission's decision was not supported by sufficient, substantial evidence in the record.
This decision is based, in part, on the November 19, 2013 City Council Agenda Report, the July
i 7, 2013 Plarming Commission staff report, and the EIR, all of which are hereby incorporated by
reference as if fully set forth herein. Accordingly, the Appeal is denied, the Planning
Commission's decision to adopt the above-referenced CEQA findings (including that the EIR
was completed in compliance with CEQA and the certification of the EIR) and other required
findings and approve the Project are upheld; and be it
FURTHER RESOLVED, That, in further support of the City Council's decision to deny the
Appeal and approve the Project, the City Council affimis and adopts as its own independent
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findings and determinations (i) the November 19, 2013 City Council Agenda Report, including
without limitation the discussion, findings, conclusions, conditions of approval (including the
Standard Conditions of Approval/Mitigation and Monitoring Program ("SCAMMRP")) (each of
which is hereby separately and independently adopted by this Council in full); and (ii) the July
17, 2013 Planning Commission staff report, including without hmitation the discussion, findings,
conclusions, conditions of approval and SCAMMRP (each of which is hereby separately and
independently adopted by this Council in full); and be it
FURTHER RESOLVED, As a separate and independent basis, certain arguments, issues and/or
evidence (hereafter Issues) raised in the Appeal are not properly before the City Council since
they were not specifically raised (a) during the seventeen (17) day public comment period on the
Project, up to and including the July 17, 2013 City Plarming Commission hearing/decision on the
Project; and/or (b) during the Draft EIR's 45-day public comment period and related to the current Project. The requirement to present any and all Issues during the aforementioned periods
(and therefore limiting any appeal to such previously presented Issues) is provided for in (i)
various notices/agendas for the Project, for which the Appellant had actual and construction
notice; (ii) the City.'s Appeal Fomi (which has not been revised since May 2011); (iii) the
City's July 22, 2013 decision letter on the Project; and (iv) various provisions of the Oakland
Planning Code, including without limitation sections 17.130.050 (Presentation of written and
documentary evidence); 17.134.040A1 (Procedure for Consideration of Major CUP at the
Planning Commission hearing); and 17.134.070 (Appeal to City Council for Major CUP).
Although the City Council is not legally obligated to consider Issues not properly before it, it has
nevertheless considered them - without waiving any of its rights to object to the late/improper
submittal of the Issues- as detailed in the November 19, 2013 City Council Agenda Report; and
be it
FURTHER RESOLVED, As a further separate and independent basis, certain Issues raised
during the Draft EIR's 45-day public comment period are also not properly before the City
Council because they were written and submitted for an earlier (2008) project, not the current
Project. Thus, Issues that were not raised on the adequacy of the current Project's DEIR but
rather on the earlier project are by definition unrelated to the current Project's Draft EIR since
they were prepared years prior to the release of the current Project's Draft EIR. Although the
City Council is not legally obligated to consider Issues not properly before it, it has nevertheless
considered them - without waiving any of its rights to object to the late/improper submittal of the
Issues-- as detailed in the November 19, 2013 City Council Agenda Report; and be it
FURTHER RESOLVED, The public hearing on the Appeal is not a de novo hearing — in
accordance with the Oakland Planning Code and the decision in Mashoon v. City of Oakland
(Appeal No. A077608; filed December 9, 1997; First Appellate District, Division Five); rather, it
is limited only to the Issues properly presented to the City Council, as stated above; and be it
FURTHER RESOLVED, The City Council finds and determines that this Resolution complies
with CEQA and the Environmental Review Officer is directed to cause to be filed a Notice of
Determination with the appropriate agencies; and be it
FURTHER RESOLVED, The record before this Council relating to this Resolution includes,
without limitation, the following, as it relates to the current Project (and not the earlier, 2008
project):

1. the Applications, including all accompanying maps and papers;
2. all plans submitted by the Applicant and its representatives;
3. all staff reports, decision letters, and other documentation and infonnation produced by or
on behalf of the City, including without limitation the Draft and FEER (collectively called
"EIR") and supporting technical studies, all related and/or supporting materials, and all
notices relating to the Applications and attendant hearings;
4. all oral and written evidence properly received by City staff, the Planning Commission,
and the City Council before and during the public hearings on the Applications, as stated
above;
5. all matters of common knowledge and all official enactments and acts of the City, such as
(a) the General Plan; (b) the Oakland Municipal Code; (c) the Oakland Planning Code;
(d) other applicable City policies and regulations; and (e) all applicable State and federal
laws, rules and regulations; and be it
FURTHER RESOLVED, The custodians and locations of the documents or other materials
which constitute the record of proceedings upon which the City Council's decision is based are
(a) the Planning and Building Department, Plaiming and Zoning Division, 250 Frank H. Ogawa
Plaza, Suite 3315, Oakland, Califomia, and (b) the Office of the City Clerk, 1 Frank H. Ogawa
Plaza, First Floor, Oakland, Califomia; and be it
FURTHER RESOLVED, per standard City practice, if litigation is filed challenging this
decision, or any subsequent implementing actions, then the time period for obtaining necessary
permits for eonstmction or alteration and/or commencement of authorized constmction-related
activities stated in Condition of Approval #2 is automatically extended for the duration of the
litigation; and be it
FURTHER RESOLVED, The recitals contained in this Resolution are true and correct and are
an integral part of the City Council's decision.

fN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:
AYES - BROOKS, GALLO, GIBSON MCELHANEY, KALB, KAPLAN, REID, SCHAAF and
PRESIDENT KERNIGHAN
NOESABSENT ABS' ENTION ATTEST:
LaTonda Simmons
City Clerk and Clerk of the Council
For the of City of Oakland, Califomia

