
 
 

CITY OF OAKLAND         
 
 
   2 5 0  F R A N K  H .  O G A W A  P L A Z A ,  S U I T E  3 3 1 5   O A K L A N D ,  C A L I F O R N I A  9 4 6 1 2 - 2 0 3 1  

    Planning and Building Department                                                                    (510) 238-3941 
     Office of the Director                        FAX (510) 238-3674 

                  TDD (510) 839-6451 

 

August 4, 2023 
 
 
 

Via E-mail

Shannan West
Housing Accountability Unit Chief 
State of California Business, Consumer Services and Housing Agency
Department of Housing and Community Development
Division of Housing Policy and Development 
2020 W. El Camino Avenue, Suite 500 
Sacramento, CA 95833 

 

RE: City Response Letter Following HCD’s Review of Oakland’s Accessory Dwelling Unit 
(ADU) Ordinance under State ADU Law (Gov. Code, § 65852.2 et seq.)

 
Dear Shannan West: 

Thank you for your review and the July 5, 2023 technical assistance letter (HCD Letter), 
on behalf of the California Department of Housing and Community Development (HCD), 
following the City of Oakland (City) submittal of its Accessory Dwelling Unit (ADU) Ordinance 
No. 13667 (Ordinance), which the City adopted January 18, 2022.   

 
Please consider this response letter (Response Letter) the City’s timely reply to the 

HCD Letter, which Government Code section 65852.2(h)(2)(A) requires within thirty (30) days 
of the HCD Letter, or by August 4, 2023.  

 
Since the City received the HCD Letter immediately prior to the City Council adjourning 

for its summer recess, City Staff and the City Attorney’s Office have not had an opportunity to 
confer with members of the City Council regarding this Response Letter.  Therefore, this 
Response Letter may be subsequently amended following our meeting(s) with members of 
the Council, since it is solely within the Council’s purview to determine whether to amend the 
Planning Code.  In other words, it is not the intent of City staff to usurp Council’s authority to 
make certain Planning Code amendments, or pre-commit the Council to a certain course of 
legislative action inasmuch as City Staff does not have the delegation of authority to do so 
outside Council authorization.   
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In addition to Council approval, the legislative process will require that City Staff bring 
any Planning Code amendments to the Planning Commission and Community and Economic 
Development Committee (CED) of the Council in their roles as advisory/recommending bodies 
to the Council.  Once the item is brought before Council, the  
Planning Code amendments require two readings (two separate Council meetings), as 
required for enactments of City ordinances under the City Charter. 

 
In addition, the City is hereby requesting the opportunity to meet and confer with HCD 

staff to discuss certain comments in the HCD Letter.  The City specifically requests the 
opportunity to meet and confer in its response to specific HCD comments.  

 
During the meet and confer and legislative process, the City commits to regularly 

update HCD as to the City’s Planning Code amendment process.  For example, the City will 
provide regular updates to HCD: (1) as to when the City will bring forward Planning Code 
amendments for Planning Commission recommendation and City Council adoption that 
comply with an HCD comment, and/or (2) whether the City plans to re-adopt certain Planning 
Code provisions with findings that further explain why the City believes the Planning Code 
provision(s) comply with State law.  Of course, the City may adopt Planning Code 
amendments in response to certain HCD comments, while also adopting findings, with no 
Planning Code revisions, in response to other HCD comments if the City disagrees with HCD’s 
comment and consensus cannot be reached.  We will also keep you updated on the City’s 
legislative schedule as we work with you through HCD’s comments.  While we still need to 
confer with Planning Commissioners and Councilmembers, we anticipate being able to 
complete the legislative process by early 2024. 

 
Finally, City staff would like to thank you for confirming that the Ordinance addresses 

many statutory requirements, even if HCD believes the Ordinance does not comply with State 
ADU Law in some respects.   

 
Below are the City’s individual responses to each of HCD’s comments.  As to those 

aspects of the Ordinance where HCD believes the City is not in compliance, the City looks 
forward to continued collaboration with HCD to reach a result that addresses the housing 
crisis, fairly interprets State law, and protects public safety.   

 
 HCD Comment:  . . . . while HCD is sympathetic to concerns about fire safety and the 

need to ensure adequate evacuation in the event of a fire, the City has not adequately 
demonstrated that new ADUs will impact public safety in the VHFHSZ. The findings as 
presented in 17.88.020 feature no data and refer more to vehicle use and evacuation 
than housing, while mentioning a Local Hazard Mitigation Plan that “points out existing 
vulnerable and isolated populations in VHFHSZ areas” and a Vegetation Management 
Report that “underscores the fact that the area within the VHFHSZ is susceptible” to 
wildfires. Note that the VHFHSZ mapping was not intended to serve as a development 
moratorium. Rather, according to Cal Fire, these maps are intended to be used for 
planning purposes and mitigation measures such as building material requirements 
and zones of defensibility around structures.
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Given the City’s attention to vehicle use as being a primary concern, the City does not 
account for the potential for ADUs to be excluded from requiring a parking space given 
the availability of public transit in the S-9 overlay. For example, Map 18 at the end of 
Appendix A shows several large sections of the S-9 overlay South of Piedmont; each 
of these areas is well served with bus stops for the 646, 652 and 682 bus lines within 
a half-mile walk. All such areas would not be required to provide parking spaces. 
Furthermore, occupancy of an ADU does not necessarily guarantee the presence of 
another car on a lot. 
 
Per State ADU Law, ADUs are permitted in all areas zoned for residential and mixed 
use, and a local agency may, by ordinance, designate areas for the creation of ADUs 
based on the adequacy of water and sewer services and the impact of accessory 
dwelling units on traffic flow and public safety (Gov. Code, § 65852.2, subd. (a)(1)(A)). 
However, local jurisdictions may not preclude the creation of categories of ADUs 
altogether. In this situation, any limits on where ADUs are permitted based on the 
impacts of public safety should be accompanied by detailed findings of fact explaining 
why ADU limitations are required and consistent with these factors. 
 
Lastly, even if the City provided adequate justification for this restriction on ADUs under 
Government Code section 65852.2, subdivision (a), the City may not justify a restriction, 
such as exists in Sections 17.88.050 (A)(1), (A)(2) and (A)(3) on ADUs created under 
subdivision (e). Local development standards (such as an area restriction based on 
VHFHSZ designation) provided by the Ordinance pursuant to Government Code 
section 65852.2, subdivisions (a) through (d), do not apply to ADUs created under 
Government Code section 65852.2, subdivision (e). Therefore, the City must 
ministerially permit units created pursuant to subdivision (e). 
 

 City Response:  The City relied on more than just the findings in Oakland Municipal 
Code (O.M.C.) Section 17.88.020.  In fact, the City relied on data in the Ordinance’s 
legislative package regarding the already significant issue of housing density and the 
lack of evacuation safety in Very High Fire Severity Zone (VHFSZ), and specifically a 
significantly narrower S-9 Overlay Zone where the risks for public health and safety are 
amplified even further.  For example, the Ordinance’s legislative package contained 
the following documents: 
 

o City of Oakland Zonehaven Model Evacuation of an Event Similar to the 
1991 Oakland Firestorm Under Current Conditions (See Attachment A); 

o Excerpts from the Draft Oakland Hazard Mitigation Plan (2021-2026) (See 
Attachment B); 

o City of Oakland Wildfire Prevention Planning Report (See Attachment C); 
o Excerpts from the Draft Oakland Vegetation Management Plan (See 

Attachment D); 
o City Administrator Letter to Planning Director Bill Gilchrist (See Attachment 

E); 
o Oakland Fire Department Letter In Support of Restrictions for ADUs (See 

Attachment F); and 
o UC Berkeley Study: Developing Transportation Response Strategies for 

Wildfire Evacuations via an Empirically Supported Traffic Simulation of 
Berkeley, California (See Attachment G). 
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Each of the above documents contain data and supporting evidence that show housing 
density in the Oakland hills (or, similarly, the Berkeley hills) presents very unique public 
safety challenges in the event of an emergency evacuation or ambulance/fire response.    

For example, the Oakland Firestorm of 1991 is a grim reminder of the tragedy that can 
take place in the Oakland hills when people attempt an emergency evacuation.  The 
Zonehaven Model shows how current housing density in this area is already at 
unmanageable levels for emergency response, even without additional density.  If each 
single-family parcel is ministerially permitted to have two ADUs and one JADU per 
parcel (three ADUs total), then emergency response will further exacerbate and already 
unsustainable evacuation scenario.   

In addition, ADUs often do not require off-street parking, leaving people who reside in 
these units to park their cars illegally on the sides of already narrow, legally 
nonconforming roads in the S-9 Overlay Zone, where street parking is just not possible 
due to substandard road widths.  HCD is incorrect that the S-9 Overlay Zone is 
adequately served by public transit.  As stated below, the public transit lines HCD has 
cited are not even in operation. 

City consultants have also warned City officials against increasing housing density in 
the Oakland hills.  For example, in the Draft Oakland Hazard Mitigation Plan (2021-
2026), Tetra Tech cited the “dense population” in the Oakland hills as a significant 
impact on evacuation.  The Draft Oakland Hazard Mitigation Plan states:  

The Oakland WUI is fully built out, and evacuation in the event 
of a widespread fire can be restricted by a dense population 
attempting to leave the area in many vehicles at the same time. 
This can be compounded by narrow urban streets with parked 
cars creating barriers to evacuation. Planners and traffic 
engineers must look at the entire evacuation route. Most roads 
leading out of the City’s hills are one lane in each direction. This 
could inform mitigation strategies that address road 
infrastructure projects in the WUI.1 (Emphasis Added.) 

In addition, on November 19, 2019, the City Council adopted Resolution No. 87940 
C.M.S., declaring Wildfire Prevention a top priority for the City of Oakland and 
requesting the City Administrator to present a comprehensive report to the Council’s 
Public Safety Committee (PSC) that addresses Oakland’s Wildfire Prevention 
Strategies. Specifically, The Council directed the City Administrator to:

Submit a Report That Addresses: 1) How City Departments Will 
Address Wildfire Prevention In Their Planning, Programs And 
Projects For Oakland’s Wildland Urban Interface (WUI), 
Including The Extent To Which The Strategies Will Involve Multi-
Disciplinary And Multi-Agency Teams In The Development Of 

1 Tetra Tech prepared the Draft Local Hazard Mitigation Plan for the City.  While Attachment B contains an 
excerpt of the Draft Local Hazard Mitigation Plan, City Staff provided the Planning Commission and Council a 
link to the entire Local Hazard Mitigation Plan, which is available at:  https://cao-
94612.s3.amazonaws.com/documents/2021-04-30_OaklandHMP_AgencySubmittalDraft_2021-05-
13-231111_rlny.pdf 
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Pre-Fire Plans, 2) What Wildfire Prevention Plans Will Include 
Such As Home Hardening, Evacuation And Other Wildfire 
Prevention Strategies For Both Private And Public Properties, 
And Public Communication Strategies, Before, During And After 
A Wildfire Event, And 3) The Extent To Which Wildfire 
Prevention Will Be Addressed In The Next Updates To The 
City’s General Plan, Safety, Open Space, Hazard Mitigation 
Plans And Other Similar Plans.2

(Emphasis Added.) 
 

In summary, the Wildfire Prevention Planning Report concluded that housing density 
would need to be limited in the S-9 Overlay Zone and a comprehensive evacuation 
plan would need to be developed for those already living in these areas due to lack of 
road infrastructure and access to escape routes in the event of a fire.  To address this 
issue, the Wildfire Prevention Planning Report states:

 
[a] planning effort that is currently underway is writing the new 
ordinance to conform to the recently passed State Laws for 
accessory dwelling units (ADUs) and incorporating regulations 
restricting ADUs in the Very High Fire Hazard Severity Zone, 
which are included in the S-9 Fire Safety Protection Combining 
Zone. As part of writing the ADU ordinance, planning staff is 
coordinating with both OFD and OakDOT. 

 
Similarly, the draft Oakland Vegetation Management Report was prepared to address 
vegetation management in the Oakland hills. Even though the report focuses primarily 
on vegetation management, City consultants advised the City that the current condition 
of “high housing density” and “congested roads during emergencies” presented 
significant challenges to the City in reducing wildfire risk to public safety.3 
 
 
In light of these considerations, it is important that HCD understand that the Planning 
Commission and City Council were presented with evidence and data that pointed to 
the current level of housing density and lack of safe evacuation routes in the 
Oakland Hills.  To add as much as three times, or more, of residential units to this area 
would put the public at greater substantial risk to the point where safe evacuation would 
not be reliable.  The housing crisis is irrefutably a matter of primary concern for the 
State and the City: the ability of police, ambulance and fire units to protect Oakland 
residents wherever they are housed is also attendant in addressing this crisis and falls 
within the City’s reserved powers and responsibility, which we must also incorporate 
into any plan or policy to provide housing. 

2 The City of Oakland Wildfire Prevention Report was prepared by Joe Devries, Assistant City Administrator, in 
consultation with Oakland Fire Department, Oakland Police Department, Oakland Department of Transportation, 
the Planning and Building Department, Oakland Public Works, and outside agencies such as East Bay Municipal 
Utility District (EBMUD) and CalTrans. 
3 Dudek, with assistance from Horizon Water and Environment, prepared the Draft Vegetation Management Plan 
in consultation with the Oakland Fire Department.  While Attachment D contains an excerpt of the Draft 
Vegetation Management Plan, City Staff provided the Planning Commission and Council a link to the entire Draft 
Vegetation Management Plan, which is available at: https://cao-94612.s3.amazonaws.com/documents/Oakland-
VMP_Revised-Draft_NOV-1-2019.pdf 
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The HCD Comment references Map 18 at the end of Appendix A and claims it shows 
several large sections of the S-9 Overlay Zone south of Piedmont that are “well served 
with bus stops for the 646, 652 and 682 bus lines within a half-mile walk.”  Bus numbers 
646 (Montera-Skyline), 652 (Montera-MacArthur) and 682 (Bishop O’Dowd High line) 
are school bus lines that run only during school times and are deployed for the purpose 
of serving as school transportation lines.  None of these bus lines is currently active 
and there are no planned upcoming schedules for these bus lines.4 As a result, 
residents in this and other areas in the S-9 Overlay Zone must rely on vehicular 
transportation to and from their primary residences and ADUs.  This specific issue 
underscores the need for cities to play an active role in local hazard planning as cities 
face the effects of climate change. 
 
Regarding local response to climate change, the California Office of Planning and 
Research (OPR) has provided guidance for local jurisdictions to address local hazards 
through their Local Hazard Mitigation Plans (LHMPs) and General Plan Safety 
Elements to respond to mounting climate change impacts.5  Specifically, local 
governments are now required, in accordance with Senate Bill 379, Land Use: General 
Plan: Safety Element (Jackson, 2015) to include a climate change vulnerability 
assessment, measures to address vulnerabilities, and a comprehensive hazard 
mitigation and emergency response strategy. The City is tasked to confront the very 
real threat of wildfire including: the need for safe evacuation, unimpeded emergency 
response through emergency vehicle access, and the maintenance of clear space 
between structures. 
 
Government Code section 65302(g)(3)(C)(iii) also requires the City to develop 
implementation measures for “[d]esigning adequate infrastructure if a new 
development is located in a state responsibility area or in a Very High Fire Severity 
Zone, including safe access for emergency vehicles, visible street signs, and water 
supplies for structural fire suppression.”  In furtherance of the City’s responsibility to 
protect its residents, and in addition to the above referenced studies, the City is also in 
the process of developing its Safety Element as part of its Oakland 2045 General Plan.6

 
Chapter 2.2 of the Safety Element establishes the City’s policies for addressing 
wildfires from climate changes and the risks to public safety.  Specifically, Goal SAF-
2.3 of the Draft Safety Element, entitled Development in the Very High Fire Hazard 
Severity Zone (VHFHSZ), sets forth a number of planning tools and mitigations for 
ensuring any development in the VHFHSZ does not exacerbate an already dangerous 
condition with respect to vehicular access and evacuation.  Those planning tools and 
mitigations include:  

 

4 The status of service for each line is listed on AC Transit’s website as follows: 
Line 646: https://www.actransit.org/bus-lines-schedules/646 
Line 652: https://www.actransit.org/bus-lines-schedules/652 
Line 682: https://www.actransit.org/bus-lines-schedules/682 
5 See California Office of Planning and Research General Plan Guidelines at Chapter 4: “Required Elements” 
available at: https://opr.ca.gov/planning/general-plan/guidelines.html. 
6 See the City of Oakland’s Public Review Draft Safety Element for the Oakland 2045 General Plan, prepared 
by Dyett and Bhatia, Urban and Regional Planners, with contributions from Kittelson & Associates, Inc. and 
Environmental Science Associates, available at: https://cao-94612.s3.amazonaws.com/documents/Safety-
Element_Public-Hearing-Draft_073123.pdf 
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Prioritize development in areas with existing adequate road networks, 
evacuation routes, and water infrastructure. Require any new development in 
the Very High Fire Hazard Severity Zone to prepare a Fire Protection Plan 
that minimizes risks by:  
 

o Assessing site-specific characteristics such as topography, slope, 
vegetation type, wind patterns, etc. as part of a risk analysis. 

o Determination of fire response capability including the assistance of 
local fire protection agencies, and availability of local resources.  

o Siting and designing development to avoid hazardous locations (e.g., 
through community fire breaks) to the extent feasible. 

o Incorporating fuel modification and brush clearance techniques in 
accordance with applicable fire safety requirements (including fuel 
breaks and their maintenance) and carried out in a manner which 
reduces impacts to environmentally sensitive habitat to the maximum 
feasible extent. Using fire-resistant building materials and design 
features, such as visible signage, consistent with the adopted Oakland 
Municipal Code and Fire and Building Code standards (including Fire 
Safe Regulations as minimum standard).  

o Using fire-retardant, native plant species in landscaping.  
o Complying with established standards and specifications for fuel 

modification, visible home and street addressing and signage, 
defensible space, access and egress, and water facilities.  

o Banning fuel storage (e.g., fuel storage for power generators) in 
VHFHSZ.  

o Requiring street improvements to comply with minimum fire road 
access standards.  

o Disallowing new residential development/subdivisions in areas with 
less than two evacuation routes (as shown in Figure SAF-13b), unless 
a development were to be able to provide additional connections to 
ameliorate this condition.  

o Following the most recent California Fire Code as adopted and 
amended.  

o Participating in the City’s fire safety and public education efforts related 
to requirements for development, property maintenance, and  
emergency preparedness.   
(City’s Public Review Safety Element, p. 2-13; Emphasis Added.) 

 
By ministerially permitting three new dwelling units per lot in the VHFHSZ (and 
specifically the S-9 Overlay Zone where road networks are already too narrow and 
unsafe), the City would be ignoring or vitiating critical planning approaches and 
mitigation that its consultants listed in its Draft Safety Element.  As a result, it would 
require the City to: (1) ignore or vitiate its state-mandated duty under the Safety 
Element and (2) place its residents in these areas at substantial risk due to lack of 
emergency vehicle access, lack of means of egress, and lack of appropriate fire 
mitigations for new development.  Simply put, permitting ADUs at HCD’s required 
density would expose residents to injury and death in the event of a wildfire or 
catastrophic emergency. 
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This point is especially underscored by the fact that the S-9 Overlay Zone was created 
to highlight an area in Oakland where roads are already substandard under the O.M.C.  
As City Staff cited in its staff report to the Planning Commission, roads in the S-9 
Overlay Zone violate road width standards.7 The City requires a minimum road width 
of 20 feet to enable emergency vehicle access.  This standard is already not being met 
on many of the roads in the S-9 Overlay Zone.   
 
With these real operational concerns and street standard in mind, the City respectfully 
requests that HCD and the City meet and confer on this HCD Comment so that: (1) 
HCD can better understand the local constraints the City faces in housing density and 
evacuation management in the S-9 Overlay Zone and (2) the City may have an 
opportunity to collaborate with HCD to develop a feasible solution that complies with 
State law, encourages housing, and protects public safety. 

 
 HCD Comment:  17.09.040 (A) – JADU Definition – The Ordinance prohibits JADUs 

“as a conversion of detached or attached accessory structures.” However, Government 
Code section 65852.22, subdivision (a)(4), states that an ADU Ordinance must 
“[r]equire a permitted junior accessory dwelling unit to be constructed within the walls 
of the proposed or existing single-family residence. For purposes of this paragraph, 
enclosed uses within the residence, such as attached garages, are considered a part 
of the proposed or existing single- family residence.” Therefore, the City must allow for 
the conversion of enclosed uses within the residence, such as attached garages.

 City Response: The City acknowledges this HCD Comment and will recommend the 
Council approve a Planning Code amendment that allows for the conversion of 
enclosed uses within the residence, such as attached garages. 

 HCD Comment: 17.30.140 and 17.102.270 – Additional Kitchen – The Ordinance 
states, “No residential facility shall be permitted to have both an additional kitchen… 
and [an] ADU.” However, the presence of an additional kitchen cannot preclude the 
ministerial approval of an ADU that conforms to Government Code section 65852.2, 
though the presence of an ADU may preclude the creation of an additional kitchen. The 
City must note the exception. 

 
 City Response:  The City acknowledges this HCD Comment and will recommend the 

Council approve a Planning Code amendment that makes it clear that the existence of 
an additional kitchen does not preclude an ADU.  However, the City requests to meet 
and confer with HCD to determine whether the City may require the removal of the 
additional kitchen if it is not being used within the ADU or JADU and is not necessary 
for the primary residence.  The City would be concerned about a primary dwelling 
containing two kitchens and additional kitchen(s) as part of an ADU and/or JADU. 

 HCD Comment:  17.33.040, Table 17.33.02 (L1) – Existing Primary Dwellings – The 
Ordinance states that in the Neighborhood Center Commercial Zone, ADUs “are 
permitted when there is an existing One-Family Dwelling on a lot….” The table appears 
to permit the development of two-family and multifamily dwellings as well. Per 

7 September 1, 2021 Oakland Planning Commission Staff Report, Case File ZA21006, Attachment C, which is 
available at: https://www.oaklandca.gov/meeting/september-1-2021-planning-commission-meeting. 
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Government Code section 65852.2, subdivision (a)(1)(D)(ii), ADUs must be 
ministerially approved on any lot “zoned to allow single-family or multifamily dwelling 
residential use and includes a proposed or existing dwelling.” The Ordinance omits 
mention of proposed single-family dwellings and existing or proposed multifamily 
dwellings. The City must amend the language to comply with statute.

 City Response: The City requests to meet and confer with HCD as to permitted uses 
in the Neighborhood Center Commercial Zone (CN Zone). Within the CN Zone, 
existing Single-Family and Two-Family Dwellings are permitted; however, new Single-
Family or Two-Family Dwellings are not permitted.  For this reason, ADUs are permitted 
for existing Single-Family and Two-Family Dwellings, but not for those that are 
proposed because those uses – if proposed -- are prohibited in the CN Zone.  The CN 
Zone does permit both existing and proposed Multifamily Dwellings, so the City will 
recommend the Council adopt a Planning Code amendment requiring ADUs in existing 
or proposed Multifamily Dwellings. 

 HCD Comment: 17.88.050 (B)(1) – Fire Safety Parking Compromise – The Ordinance 
allows for alternative ADU development options in the S-9 Fire Overlay if “[a]t least one 
additional off-street parking space is created on the lot for the ADU in addition to any 
regularly required off-street parking spaces for the primary residential facility. Also, any 
lost parking spaces must be replaced on the lot….” The concern with the S-9 Overlay 
has previously been discussed. However, Government Code section 65852.2, 
subdivision (d), prohibits requiring parking when any of the following apply: 

 
o The ADU is located within one-half mile walking distance of public transit. (Gov. 

Code, § 65852.2 (d)(1).) 
o The ADU is located within an architecturally and historically significant historic 

district. (Gov. Code, § 65852.2 (d)(2).) 

o The ADU is part of the proposed or existing primary residence or an accessory 
structure. (Gov. Code, § 65852.2 (d)(3).) 

o On-street parking permits are required but not offered to the occupant of the 
ADU. (Gov. Code, § 65852.2 (d)(1)(d).) 

o A car share vehicle is located within one block of the ADU. (Gov. Code, § 
65852.2 (d)(5).) 

 
Furthermore, pursuant to Government Code section 65852.22, subdivision (b)(1), a 
parking space may not be required under any circumstance for a JADU. Therefore, the 
City must remove this section. 
 

 City Response:  As discussed above, the City requests to meet and confer with HCD 
on a comprehensive and common-sense strategy for addressing public safety and safe 
parking, traffic, and evacuation strategies in the S-9 Overlay Zone.  Nevertheless, City 
Staff also would like to meet and confer with HCD on their comment regarding parking 
requirements for JADUs.  The Ordinance already exempts parking for JADUs so the 
City seeks clarity on this comment. 
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HCD Comment: 17.103.080 (A)(3) – Separate Sale – The Ordinance currently 
prohibits the separate sale of an ADU or junior accessory dwelling unit (JADU). 
However, Government Code section 65852.26 creates a narrow exception to allow 
separate conveyance of an ADU to a qualified buyer if the property was built or 
developed by a qualified nonprofit corporation, among other things. The City should 
update the Ordinance to cite the exception.

 
 City Response:  City Staff will recommend the Council adopt a Planning Code 

amendment that creates an exception to allow separate conveyance of an ADU to a 
qualified buyer if the requirements of Government Code section 65852.26 are met. 
 

 HCD Comment:  17.103.080 (A)(9) – Exterior Visibility – The Ordinance states that 
“an exterior stairway proposed to serve an ADU or JADU on a second story or higher 
shall not be visible from the front public right of way. However, local development 
standards provided by the Ordinance pursuant to Government Code section 65852.2, 
subdivisions (a) through (d), do not apply to ADUs created under Government Code 
section 65852.2, subdivision (e), which applies to converted units created on the 
second floor. Furthermore, as statute for both ADUs and JADUs require independent 
entry into the unit, a constraint on the location provisions necessary for independent 
entry may prohibit the creation of an additional housing unit. (Gov. Code, § 65852.2, 
subd. (e)(1)(A)(ii) (Gov. Code, § 65852.22, subd. (a)(5)) Therefore, the City must 
amend the Ordinance to clarify that the exterior stairway must not be visible when 
feasible. 

 
 City Response:  City Staff will recommend that the Council adopt a Planning Code 

amendment that clarifies that the exterior stairway must not be visible, when feasible. 
 

 HCD Comment:  17.103.080 (A)(10)(a) and (10)(b) – Oakland Cultural Heritage 
Survey – The Ordinance creates special restrictions for ADUs in “structures rated ‘A’, 
‘B’ or ‘C’ by the Oakland Cultural Heritage Survey. Government Code section 65852.2, 
subdivision (a)(1)(B)(i), states that local jurisdictions may, "Impose standards on 
accessory dwelling units that… prevent adverse impacts on any real property that is 
listed in the California Register of Historic Resources." State statute does not 
acknowledge local registers. Therefore, the City must remove these sections. 

 

 City Response:  City Staff will recommend that the Council adopt a Planning Code 
amendment that removes special restrictions for ADUs in “structures rated ‘A’, ‘B’, or 
‘C’ by the Oakland Cultural Heritage Survey.” City Staff will recommend that the 
Council adopt a Planning Code amendment that imposes standards on ADUs that 
prevent adverse impacts on any real property that is listed in the California Register of 
Historic Resources. 
 

 HCD Comment:  17.103.080 (A)(12) – Landscaping Standards – The Ordinance 
requires trees to be planted for every ADU developed, with larger units requiring more 
trees. However, Government Code section 65852.2, subdivision (a)(5), states, “No 
other local ordinance, policy, or regulation shall be the basis for the delay or denial of 
a building permit or a use permit under this subdivision.” Therefore, ADU approval 
cannot be made contingent on planting trees. Moreover, local development standards 
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provided by the Ordinance pursuant to Government Code section 65852.2, 
subdivisions (a) through (d), do not apply to ADUs created under Government Code 
section 65852.2, subdivision (e). While the City may award voluntary tree planting by 
providing incentives, it may not make it a requirement. The City might consider creating 
or modifying incentive programs to encourage tree planting. Accordingly, the City must 
either remove the tree planting requirement from the Ordinance or clarify it as an 
incentive. 

 
 City Response; City Staff will recommend that the Council adopt a Planning Code 

amendment that clarifies that the ADU applicant may either: (1) receive additional 
incentive(s) if the applicant plants a tree, and/or (2) that the planting of a tree in 
conjunction with an ADU or JADU is voluntary.
 

 HCD Comment:  17.103.080 (A)(15)(c) – Limited Amnesty Clause – The Ordinance 
states “The Planning Code amnesty and enforcement delay programs provided in this 
Section are available to any property owner whose Unpermitted Accessory Dwelling 
Unit meets the program requirements provided within this Section.” However, 
Government Code section 65852.23, subdivision (a), states “(a) Notwithstanding any 
other law… a local agency shall not deny a permit for an unpermitted accessory 
dwelling unit that was constructed before January 1, 2018, due to either of the following: 
(1) The accessory dwelling unit is in violation of building standards pursuant to Article 
1 (commencing with Section 17960) of Chapter 5 of Part 1.5 of Division 13 of the Health 
and Safety Code. (2) The accessory dwelling unit does not comply with Section 
65852.2 or any local ordinance regulating accessory dwelling units.” The City’s 
amnesty program has a narrower scope than state statute requires, as an ADU permit 
may not be denied for units created prior to January 1, 2018, even if it conflicts with 
building code standards, local development standards, or Government Code section 
65852.2. Therefore, the City must amend the Ordinance to comply with statute.
 

 City Response:  It appears that Government Code section 65852.23 was recently 
added on January 1, 2023 through the passage of SB 897.  As such, City Staff will 
recommend that the Council adopt Planning Code amendments making clear that the 
City shall not deny a permit for an unpermitted ADU that was constructed before 
January 1, 2018 due to either of the following: (1) the ADU is in violation of the building 
standards pursuant to Article 1 (commencing with Section 17960) of Chapter 5 of Part 
1.5 of Division 13 of the Health and Safety Code, or (2) the ADU does not comply with 
Section 65852.2 or any local ordinance regulating ADUs.  

 
However, City Staff requests to meet and confer with HCD to clarify that City Staff will 
also recommend to the Council that the City may “deny a permit for an ADU subject to 
the above if the City makes a finding that correcting the violation is necessary to protect 
the health and safety of the public or occupants of the structure.”  In addition, City Staff 
will recommend the Council clarify that Government Code section 65852.23 does not 
apply to a building that is deemed substandard pursuant to Section 17820.3 of the 
Health and Safety Code. 

 
 HCD Comment:  17.103.080 (A)(15)(f) – Amnesty Clause & S-9 – The Ordinance 

exempts units built in the S-9 Overlay from the amnesty program. As the concerns with 
the S-9 Overlay have already been discussed, exempting units in this area for an 
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amnesty program intended for all applicable unpermitted ADUs exceeds state statute. 
The City must remove this reference. 

 

 City Response:  City Staff requests a meet and confer with HCD regarding this 
comment.  State law permits the City to find an unpermitted ADU ineligible for amnesty 
if “correcting the violation is necessary to protect the health and safety of the public or 
occupants of the structure.”  For all of the reasons already discussed above, the City 
has grave concerns about the life safety of occupants in the S-9 Overlay Zone, in terms 
of: (1) the ability to evacuate from the area in an emergency and access for Emergency 
services to reach residents suffering an emergency, (2) provision and maintenance of 
defensible space and building separations, and (3) building standards related to fire 
and life safety.  In other words, State law permits local agencies to make life safety 
findings under Government Code section 65852.23 that would make an ADU ineligible 
for the Amnesty Program. 

 
 HCD Comment:  17.103.080 (A)(15)(h) – Expiration Clause – The Ordinance 

conditions the amnesty clause with “The Planning and Building Director or his or her 
designee shall not approve any applications for the Planning Code amnesty request or 
Building Code enforcement delay on or after January 1, 2030.” However, Government 
Code section 65852.23 has no condition for expiration. Therefore, the City must 
remove this section. 

 

 City Response:  City Staff will recommend that the Council adopt a Planning Code 
amendment removing this section.  Government Code section 65852.23 was added 
after the City adopted the Ordinance, so this will serve to simply update the Ordinance 
with a recent change to State law.

 
 HCD Comment:  17.103.01, Table A, Note 1 – Unit Mixture – The Ordinance states 

that “A Category One or Category Two ADU may be combined on the lot with one (1) 
JADU. However, a lot may not contain both a Category Two ADU and a Category One 
ADU. A lot with a One-Family Facility may only contain two ADUs if one (1) is a JADU.” 
This forces a developer or homeowner to choose either a converted unit or a detached 
new construction unit. However, Pursuant to Government Code section 65852.2, 
subdivision (e)(1), “Notwithstanding subdivisions (a) to (d), inclusive, a local agency 
shall ministerially approve an application…to create any of the following: (A) One 
accessory dwelling unit and one junior accessory dwelling unit per lot with a proposed 
or existing single- family dwelling…(i) The accessory dwelling unit or junior accessory 
dwelling unit is within the proposed space of a single-family dwelling or existing space 
of a single-family dwelling or accessory structure.” Moreover subpart (B) permits “One 
detached, new construction, accessory dwelling unit that does not exceed four-foot side 
and rear yard setbacks.” The use of the term ’any” followed by an enumeration of by-
right ADU types permitted indicate that any of these ADU types can be combined on a 
lot zoned for single family dwellings. The Legislature, in creating the list did not use “or” 
nor “one of” to indicate only one or another would be applicable to the exclusion of the 
other. 
 
Thus, if the local agency approves an ADU that is created from existing (or proposed) 
space of a single-family dwelling, or created from an existing accessory structure, and 
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the owner subsequently applies for a detached ADU permit (or vice versa), which meets 
the size and setback requirements, pursuant to the subdivision, the local agency cannot 
deny the applicant, nor deny a permit for a JADU under this section. This permits a 
homeowner, who meets specified requirements, to create one (1) converted ADU, one 
(1) detached, new construction ADU, and one (1) JADU, in any order without prejudice, 
totaling three units. This standard simultaneously applies to ADUs created pursuant to 
Government Code section 65852.2, subdivision (e)(1)(C) and (D), on lots with 
proposed or existing multifamily dwellings according to specified requirements. 
Therefore, the City must revise the table and remove the note to establish the allowable 
unit combination. 
 

 City Response: City Staff will recommend that Council adopt a Planning Code 
amendment that revises the table to remove the note to establish the allowable unit 
combination.  The City notes that this appears to be a shift from a prior HCD 
interpretation that subdivision (e) required two ADUs per lot, which the City relied upon 
in initially creating these tables.  The fact that three ADUs (one conversion ADU, one 
JADU, and one detached ADU) may be approved per single-family lot only further 
underscores the gravity of the threat of increased population density on narrow and 
circuitous roads in the S-9 Overlay Zone.  In addition, the State law apparently does 
not require off-street parking for these ADUs, even though the S-9 Overlay Zone is 
severely underserved, or not served at all as described above, by public transit.  This 
will have disastrous consequences for fire evacuation in the S-9 Overlay Zone, both in 
terms of number of people needing to evacuate and vehicular congestion, both from 
anticipated on-street parking and vehicle delay on already narrow roadways.  

 
 HCD Comment:  Tables 17.103.01 and 17.103.02 – Converted Size Limitations – The 

Ordinance creates size limitations for converted units within the primary and accessory 
structures for both single-family and multifamily buildings. However, size maximums do 
not apply to converted units, as local development standards provided by the 
Ordinance pursuant to Government Code section 65852.2, subdivisions (a) through 
(d), do not apply to ADUs created under subdivision (e), and only new construction 
detached in subdivisions (e)(1)(B) and (e)(1)(D) have a discrete size limit stated 
therein. The City must note the exception.

 
 City Response:  City Staff will recommend that the Council adopt a Planning Code 

amendment noting the exception that there are no size limitations for converted units 
within the primary and accessory structures for single-family and multifamily buildings.  
However, City Staff requests to meet and confer with HCD prior to this recommendation 
to determine whether this creates a loophole where a property owner can create an 
oversized accessory structure, in some cases bigger than -- or the same size as -- the 
primary structure, and then simply convert the accessory structure to an ADU.   City 
Staff is curious how that loophole is consistent with the general 1,200 square foot size 
limitation the City may impose on ADUs in Government Code section 
65852.2(a)(1)(D)(v). While Government Code section 65852.2(e)(1)(A) does not apply 
a size limitation, it also does not prevent the City from applying the 1,200 square foot 
size limitation set forth in State law. The City questions whether HCD is too broadly 
applying the subdivision (e) preemption of subdivisions (a) through (d).  This also 
appears to be a shift in HCD interpretation from the previous 2021 ADU Handbook.
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HCD Comment: Numerous References – Height Limits – The Ordinance refers 
throughout to a height maximum of sixteen feet for ADUs. However, Government Code 
section 65852.2, subdivision (c)(2)(D), sets ADU height maximums at 16, 18, and 25 
feet, depending on the applicable provisions. The City must review current state statute 
and amend the Ordinance accordingly. 
 

 City Response:  City Staff requests to meet and confer with HCD on the City’s height 
limits.  Unless the ADU violates setbacks, the height limitation will default to the height 
limitation established in the underlying zone.  In every zoning district, the height limit is 
greater than 25 feet.  Thus, the City’s height limits are more permissive in many 
instances than those established in Government Code section (c)(2)(D).  Nevertheless, 
City Staff will review some of the limitations in 17.103.01 recommend the Council adopt 
Planning Code amendments to be consistent with this section.   

 
 HCD Comment:  Tables 17.103.01 and 17.103.02 – Parking – The Ordinance sets out 

the conditions for which parking is not required with the creation of an ADU. However, 
it omits reference to Government Code section 65852.2, subdivision(d)(1)(C), which 
states that no parking may be required when “…the accessory dwelling unit is part of 
the proposed or existing primary residence or an accessory structure.” This would also 
include all JADUs. The City must note the exception. 
 

 City Response:  City Staff will recommend that the Council adopt a Planning Code 
amendment noting the exception to the parking requirement(s) for ADUs that are part 
of the proposed or existing primary residence or an accessory structure.  However, City 
Staff notes that Table 17.103.01 already states “none required” for JADUs.  Thus, the 
Ordinance already notes the exception for JADUs.

 
 HCD Comment:  Table 17.103.01 – Owner Occupancy – The Ordinance states “Owner 

must occupy the JADU or the primary residence.” However, Government Code section 
65852.22, subdivision (a)(2), states “Owner-occupancy shall not be required if the 
owner is another governmental agency, land trust, or housing organization.” The City 
must note the exception. 

 
 City Response:  City Staff will recommend that Council adopt a Planning Code 

amendment noting the exception that “Owner-occupancy shall not be required if the 
owner is another governmental agency, land trust, or housing organization.” 

 
 HCD Comment:  Table 17.103.02 – Unit Mixture – The Ordinance states that a 

Category 3 ADU “precludes creation of any other ADU.” There are three ADU types 
governed by Category 3. First, it includes some units created pursuant to Government 
Code section 65852.2, subdivision (a) – namely, new-construction attached units. 
However, Government Code section 65852.2, subdivision (a), permits ministerial 
approval of a compliant ADU with an existing or proposed primary dwelling unit, either 
multifamily or single-family. Subsequent to this allowance in subdivision (a), subdivision 
(e) begins with “notwithstanding subdivisions (a) through (d), inclusive, a local agency 
shall ministerially approve an application for a building permit within a residential or
mixed-used zone to create any of the following…” before listing the four categories of 
subdivision (e) units. Therefore, the prior existence of an attached new-construction 
Category 3 ADU cannot preclude the development of a Category 1 or Category 2 ADU. 
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Secondly, another ADU type governed by Category 3 is a converted unit created to the 
same dimensions as a “legally existing attached accessory structure” in multifamily 
structures. This conforms to Government Code section 65852.2, subdivision (e)(1)(C). 
The Ordinance must permit the combination of such a unit with other units built subject 
to Government Code section 65852.2, subdivision (e), as discussed in the finding Unit 
Mixture above. The City must note the exceptions. 
 

 City Response:  City Staff will recommend that Council adopt a Planning Code 
amendment that revises the table to remove the note to establish the allowable unit 
combination.  The City notes that this appears to be a shift from a prior HCD 
interpretation, which the City relied upon in initially creating these tables.  The fact that 
three ADUs (one conversion ADU, one JADU, and one detached ADU) may be 
approved per single-family lot or that a Category 3 ADU may be created in addition to 
subdivision (e) ADUs only further underscores the gravity of the threat of increased 
population density on narrow and circuitous roads in the S-9 Overlay Zone.  In addition, 
the State law apparently does not require off-street parking for these ADUs under 
several circumstances, even though the S-9 Overlay area is severely underserved by 
public transit.  This will have disastrous consequences for fire evacuation in the S-9 
Overlay Zone, both in terms of number of people needing to evacuate and the vehicular 
congestion, both from anticipated on-street parking and vehicle delay on the already 
narrow and circuitous roadways. 

 
 HCD Comment:  Table 17.103.01, Note (5) – Ingress – The Ordinance states that an 

expansion of not more than 150 square feet (s.f.) may be permitted for the purposes of 
ingress if “…the ADU is no greater than eight-hundred (800) square feet.” However, 
the allowance for expansion to accommodate ingress and egress may be for a unit that 
conforms to Government Code section 65852.2, subdivision (e)(1)(A)(i), which reads 
that the unit “…may include an expansion of not more than 150 square feet beyond the 
same physical dimensions as the existing accessory structure.” (Emphasis added). 
Note that such expansions are not dependent on the size of the unit but are only 
permissible with an “existing accessory structure.” Therefore, the City must remove this 
reference. 
 

 City Response:  City Staff will recommend that the Council adopt a Planning Code 
amendment removing reference to the square footage limitation for 150-square foot 
expansions for ingress and egress.  However, City Staff will recommend that the 
Ordinance is clear that the expansion must not be more than 150 square feet beyond 
the same physical dimensions as the existing accessory structure. 

 

 HCD Comment:  Tables 17.103.01 and 17.103.02 – Maximum Size – The Ordinance 
states that converted One-Family units be “50% of floor area of primary residence or 
850 s.f., whichever is greater, but shall not exceed 1,200 sf.” It later states that 
detached ADUs with multifamily primary dwellings be no larger than “850 sf. for studio 
or one-bedroom; 1,000 sf. for 2 bedrooms or more.” However, local design standards 
provided by the Ordinance pursuant to Government Code section 65852.2, 
subdivisions (a) through (d), may not preclude a unit built subject Government Code 
section 65852.2, subdivision (e), which includes all converted units. Therefore, the City 
must amend the tables to note that no size maximums apply to any converted unit or 
any detached unit with a multifamily primary dwelling. 
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City Response: City Staff will recommend that the Council adopt a Planning Code 
amendment clarifying that no size maximums apply to any converted unit or any 
detached unit with a multifamily primary dwelling.  However, as noted elsewhere in this 
Response Letter, the City seeks clarification as to how this is consistent with 
Government Code section 65852.2(a)(1)(D)(v), which permits the City to enact an 
ordinance wherein the ADU size limitation is 1,200 square feet.  The City is also 
concerned that there may be circumstances where the existing or proposed structure 
is larger, or the same size as, the primary structure.  In those cases, the ADU would be 
indistinguishable from the primary dwelling, which appears to be contrary to the intent 
of State law to have a structure that is truly “accessory” and subordinate to the primary 
structure, and may also affect the affordability level of the ADU.  Again, the City believes 
HCD may be too broadly interpreting what they believe is a subdivision (e) preemption 
of every provision in subdivisions (a) through (d) when subdivision (e) is silent as to, 
for example, public safety or size limitation. 

 
 HCD Comment:  Tables 17.103.01 and 17.103.02 – Front Setbacks – The Ordinance 

requires, for One-Family Primary dwellings, front setbacks “established by the 
development standards of the underlying zoning district, except when lot conditions 
preclude creating one ADU of no more than 800 s.f. and no more than 16 feet in 
height….” A similar condition exists for multifamily buildings in table 17.103.02, though 
two ADUs are allowed in the exception for Category 1 and 2 ADUs and one ADU is 
allowed in the exception for Category 3. The issues with restrictive unit allowances 
have already been addressed. However, the absence of alternative siting may not be 
a prerequisite for allowing an ADU in the front setback. Government Code section 
65852.2, subdivision (c)(2)(C), does not condition placement of an 800 square foot unit 
on no other sites being available. Therefore, the City must remove these sections. 
 

 City Response:  City Staff requests that we meet and confer regarding this HCD 
Comment.  Government Code section 65852.2(c)(2)(C) states that the City shall not 
establish by ordinance “[a]ny . . . limits on front setbacks . . . for either attached or 
detached dwellings that does not permit at least an 800 square foot accessory 
dwelling unit with four-foot side and rear yard setbacks to be constructed in 
compliance with all other local development standards.”  (Emphasis added.)  The 
City simply requires that the applicant establish they cannot place the ADU elsewhere 
on the lot to avoid a proliferation of ADUs that violate the front setback.  Such 
requirement does not prevent at least an 800 square foot ADU with four-foot side and 
rear yard setbacks and is thus consistent with State law.  This provision of State law 
simply wants to ensure that a property owner will receive approval for an ADU of at 
least 800 square feet with four-foot rear and side yard setbacks.  The Ordinance 
ensures that the ADU applicant would receive such ADU.  The City simply requires that 
the ADU’s preferred location be behind or to the side of the primary structure instead 
of in the front setback.  State law does not appear to prohibit such preference, but 
instead prevents the City prohibiting an ADU if the ADU can be placed in the front 
setback.

 HCD Comment:  Tables 17.103.01 and 17.103.02 – Lot Coverage, FAR and Open 
Space – The Ordinance allows “One JADU and One ADU of no more than 800 s.f. that 
is no more than 16 feet in height with at least 4-foot setbacks.” It also requires that, 
relative to FAR requirements for multifamily primary dwellings, “New ADUs must be 
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consistent with the regulations contained in the underlying zoning district, except to 
establish one or two Category Two ADUs of no more than 800 sf.” It requires that for 
multifamily primary dwellings, “required open space for existing units, as established 
by the underlying zoning district, must be maintained…” except to allow exempted 
units. It has already been noted that the City must ministerially permit ADUs subject to 
different sections of statute in combination with one another; likewise, the height 
limitation has been addressed. However, be further advised that lot coverage, FAR and 
Open space requirements may not preclude any unit subject to Government Code 
section 65852.2, subdivision (e), which includes all conversions, JADUs, new 
construction detached units up to 800 square feet with single-family primary dwellings, 
and up to two detached units with multifamily dwellings. The City must amend the 
Ordinance to comply with statute.

 City Response: City Staff will recommend that the Council adopt Planning Code 
amendments clarifying that development standards such as Lot Coverage, FAR and 
Open Space shall not preclude certain subdivision (e) ADUs.  However, City Staff 
requests to meet and confer with HCD regarding the negative consequence this will 
have on existing tenants: specifically, that the reduction of Open Space on multifamily 
parcels will inevitably result in a reduction of an important tenant amenity (open space) 
in favor of a property owner creating an excessively large (and therefore less 
affordable) ADU (or two) on the property.  This appears to be contrary to the intent of 
the State law to address the housing crisis through housing affordability.  In fact, it will 
result in the reduction of tenant protections, and the construction of excessively large, 
and thereby less affordable, ADUs.  As such, the absence of a square footage limitation 
on detached ADUs on multifamily properties appears to be nothing more than an 
oversight in State law, especially with the express size limitation of 1,200 square feet 
that is set forth in Government Code section 65852.2(a)(1)(D)(v).  We understand 
subdivision (e) is “notwithstanding subdivision (a),” but subdivision (e) also does not 
expressly prevent the City from establishing a size limitation.

 

 HCD Comment:  Table 17.103.02 (2) – Nonhabitable Space Definition – The 
Ordinance defines non-habitable space in multifamily primary dwellings: “Non-
habitable or non- livable space does not include detached accessory structures, 
existing residential units, commercial space, community rooms, gyms, laundry rooms 
or any other finished spaces that are meant to be occupied by people and used 
communally.” However, statute defines such space much more broadly in Government 
Code section 65852.2, subdivision (e)(1)(C): “…including, but not limited to, storage 
rooms, boiler rooms, passageways, attics, basements, or garages.” There is no 
condition in statute to require that such spaces not be “any other finished spaces that
are meant to be occupied by people”. Defining it in this way is potentially restrictive and 
thus violates State statute. The City must remove the quoted language.

City Response: City Staff request to meet and confer with HCD regarding this 
Comment.  Admittedly, State law does include the broad language, “including, but not 
limited to,” but also sets forth a class of spaces that are unfinished areas such as 
“storage rooms, boiler rooms, passageways, attics, basements, or garages.”  None of 
those areas listed would be construed as finished areas that are regularly used by 
tenants.  In Oakland, tenant protection is a high priority, and is also another means of 
addressing the extreme housing crisis and lack of housing affordability.  The City has 
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an interest in ensuring that property owners do not attempt to manipulate State law to 
constructively evict tenants by removing their important tenant amenities, such as 
laundry rooms, gyms, and other finished room amenities.  Since none of these finished 
room spaces are mentioned in the “class” of examples provided, City Staff believes 
that the intent of State law was to permit ADU development in the unfinished spaces of 
multi-family buildings.  Otherwise, State law would have stated that conversion ADU 
are permitted “anywhere in the multifamily building that is not already livable or 
habitable space.”  Since the State law is not that broad, the legislature appears to have 
intended to limit it to a class of unfinished spaces.  Finally, the City is concerned that 
an expansive use of this provision could also disincentivize affordable density bonus 
projects because the applicant can achieve added density through the 25% allowance 
after advertising a project with finished tenant amenities they simply intend to convert.  
As such, City Staff would like to discuss this further with HCD.

City Staff appreciates HCD’s efforts to provide valuable feedback on the City’s 
Ordinance.  The City also looks forward to meeting and conferring with HCD staff as to issues 
where there are still questions or interpretive differences.

Following your direction in the HCD Letter, City Staff will contact Mike Van Gorder to 
schedule a meeting with Mr. Van Gorder and other HCD staff on these unresolved issues.  
During the meeting, City Staff will also be prepared to share updates on the legislative process
to update the City’s Ordinance and/or findings.  In the meantime, if you have any questions, 
please contact me.

Sincerely,

_____________________________________

William A. Gilchrist
Director, Planning and Building Department
City of Oakland

cc:  Brian P. Mulry, Supervising Deputy City Attorney, Land Use

[List of Attachments on Following Page]
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Annotated Screenshot of Zonehaven Software Model of Oakland’s 1991 
Firestorm Under Current Roadway Conditions 

Alameda County Office of Emergency Services has utilized Zonehaven, a software application that allows 
fire agencies throughout Alameda County to analyze emergency scenarios and determine infrastructure 
demands, including demand on streets, during mass evacuations. The software tool is currently being 
tested for a full public rollout later this year and will be critical to assisting with the real-time notification 
and coordination needs of any community evacuation. 

Please note: This screenshot is for illustrative purposes only. It does not provide a full picture of the 
evacuation scenario, and it does not show all available inputs and outputs. The application requires an 
interpretation by a trained specialist from Oakland Fire Department. This exhibit is in support of a live 
demonstration of the tool by the OFD Chief during City Planning Commission hearing on June 2nd, 2021. 

The image from one of Zonehaven tools is modeling an emergency evacuation scenario similar in scale to 
the Oakland firestorm of 1991. According to a trained OFD specialist, the image shows that there is not 
enough time or capacity to clear key intersections along main routes during mass evacuations from areas 
of Oakland Hills outlined in black. The map outlines the areas affected by a wildfire. The multi-colored 
circles with numbers represent the number of vehicles trying to escape through a given intersection along 
evacuation routes during a hypothetical mass evacuation. The brighter the circle, the more significant the 
“choke point” at a given intersection. Blue circles represent the least challenging intersections while red 
circles represent the most challenging and dangerous intersections.  

ATTACHMENT A



This choke point issue goes beyond individual road pavement widths. Even wide intersections can 
experience severe bottlenecks during mass evacuations. The bottleneck issue also affects larger areas near 
or far away from the intersections shown, even in places where roads have sufficient pavement width. 
Zonehaven demonstrates a situation where escaping vehicles cannot clear a stalled intersection and 
trapping people in their cars. This condition also prevents emergency vehicles from being able to get to 
the fire and people in need of emergency assistance.  
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Excerpts from Oakland Local Hazard Mitigation Plan 2021 – 2026 (Draft 
document): 

Link to the full document: https://cao-94612.s3.amazonaws.com/documents/2021-04-
30_OaklandHMP_AgencySubmittalDraft_2021-05-13-231111_rlny.pdf 

15.1.1 Fire Hazard Severity Zones 

The California Department of Forestry and Fire Protection (CAL FIRE) has modeled and mapped wildfire 
hazard zones using a computer model that designates moderate, high, or very high fire hazard severity 
zones (FHSZ). FHSZ ratings are derived from a combination of fire frequency (how often an area burns) 
and expected fire behavior under severe weather conditions. CAL FIRE’s model derives fire frequency 
from 50 years of fire history data. Fire behavior is based on factors such as the following (CAL FIRE, 
2013):  

• Fuel—Fuel may include living and dead vegetation on the ground, along the surface as brush and
small trees, and above the ground in tree canopies. Lighter fuels such as grasses, leaves and
needles quickly expel moisture and burn rapidly, while heavier fuels such as tree branches, logs
and trunks take longer to warm and ignite. Trees killed or defoliated by forest insects and diseases
are more susceptible to wildfire.

• Weather—Relevant weather conditions include temperature, relative humidity, wind speed and
direction, cloud cover, precipitation amount and duration, and the stability of the atmosphere.
When the temperature is high, relative humidity is low, wind speed is increasing and coming
from the east (offshore flow), and there has been little or no precipitation, so vegetation is dry,
conditions are very favorable for extensive and severe wildfires. These conditions occur more
frequently inland where temperatures are higher, and fog is less prevalent.

• Terrain—Topography includes slope and elevation. The topography of a region influences the
amount and moisture of fuel; the impact of weather conditions such as temperature and wind;
potential barriers to fire spread, such as highways and lakes; and elevation and slope of land
forms (fire spreads more easily uphill than downhill).

The model also is based on frequency of fire weather, ignition patterns, and expected rate-of spread. It 
accounts for flying ember production, which is the principal driver of the wildfire hazard in densely 
developed areas. A related concern in built-out areas is the relative density of vegetative fuels that can 
serve as sites for new spot fires within the urban core and spread to adjacent structures. The model refines 
the zones to characterize fire exposure mechanisms that cause ignitions to structures. Significant land-use 
changes need to be accounted for through periodic model updates.  
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15.2.2 Past Events 

The most significant wildfire in recent history was the 1991 Tunnel Fire (aka Oakland Hills Fire and East 
Bay Hills Fire; see Figure 15-1). The fire started October 19 and was brought under control on October 
23. It burned 1,520 acres, destroyed more than 3,200 structures, and had 25 confirmed deaths.
Northeasterly winds, known as Diablo Winds, that periodically occur in the fall contributed to the growth
of the grass fire eventually generating its own wind, now known as a firestorm.

15.2.3 Location 

In Alameda County, wildfire risk is primarily in the WUI areas with moderate, high, or very high fire 
threat risk. These are high-density areas in the mountainous and hillside areas of eastern Oakland and 
Berkeley, central Union City, and some portions of the southeastern corner of Alameda County (CAL 
FIRE, 2021). CAL FIRE’s FRAP website includes maps of the communities most at risk for wildfire that 
are within 1.5 miles of a high or very high wildfire threat on federal or non-federal lands.  

15.2.6 Warning Time 

If a fire does break out and spread rapidly, residents may need to evacuate within days or hours. A fire’s 
peak burning period generally is between 1 p.m. and 6 p.m. Once a fire has started, fire alerting is 
reasonably rapid in most cases. The rapid spread of cellular and two-way radio communications in recent 
years has further contributed to a significant improvement in warning time.  

15.7 Issues 

• The number of annual wildfire events within Alameda County has held steady over the last 10
years at about 40 fires per year. Any of these 40 fires could have the potential to escalate,
especially in the Oakland Hills as was seen in 1991.

• Over 13 percent of the planning area’s population lives in either high or very-high wildfire
severity zones.

• Much of the planning area’s building stock is of wood-frame construction built before 2008 when
California building codes began requiring minimum standards for buildings in fire hazard severity
zones. Large clusters of structures are wood-frame structures in high and very high severity
zones.
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• An estimated 35 percent of the critical facilities in the planning area are located in wildfire risk
areas. A large number of the facilities are believed to be wood-frame structures. These facilities
could have a significant amount of functional downtime after a wildfire. This creates not only a
need for mitigation but also a need for continuity of operations planning to develop procedures
for providing services without access to critical facilities.

• There are vulnerable and isolated populations in areas of high and very high risk for
wildfire.

• Public education and outreach to people living in the fire hazard zones should include information
about and assistance with mitigation activities such as defensible space, and advance
identification of evacuation routes and safe zones.

• Wildfires could cause landslides as a secondary natural hazard.
• Analyses based on the degree of wildfire risk should be updated to match new calculations.
• Regional consistency, application and enforcement of higher building code standards such as

residential sprinkler requirements and prohibitive combustible roof standards.
• Fire departments require reliable water supply in high-risk wildfire areas.
• The Oakland WUI is fully built out, and evacuation in the event of a widespread fire can be

restricted by a dense population attempting to leave the area in many vehicles at the same
time. This can be compounded by narrow urban streets with parked cars creating barriers
to evacuation. Planners and traffic engineers must look at the entire evacuation route. Most
roads leading out of the City’s hills are one lane in each direction. This could inform
mitigation strategies that address road infrastructure projects in the WUI.
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            MEMORANDUM 
 

    

 TO: HONORABLE MAYOR &  

CITY COUNCIL 

FROM: Joe DeVries  

Director, Interdepartmental 

Operations 

    

SUBJECT: Wildfire Prevention Planning DATE: September 14, 2020 

    

 

City Administrator  Date:  

Approval   

 

INFORMATION 
 

On November 19, 2019, the City Council adopted Resolution No. 87940 C.M.S., declaring 

Wildfire Prevention a top priority for the City of Oakland and requesting the City Administrator 

to present a comprehensive report to the Public Safety Committee (PSC) that addresses 

Oakland’s Wildfire Prevention Strategies within 180 days. The specific guidance in the 

resolution was as follow: 

 

Submit a Report That Addresses: 1) How City Departments Will Address Wildfire Prevention In 

Their Planning, Programs And Projects For Oakland’s Wildland Urban Interface (WUI), 

Including The Extent To Which The Strategies Will Involve Multi-Disciplinary And Multi-

Agency Teams In The Development Of Pre-Fire Plans, 2) What Wildfire Prevention Plans Will 

Include Such As Home Hardening, Evacuation And Other Wildfire Prevention Strategies For 

Both Private And Public Properties, And Public Communication Strategies, Before, During And 

After A Wildfire Event, And  3) The Extent To Which Wildfire Prevention Will Be Addressed In 

The Next Updates To The City’s General Plan, Safety, Open Space, Hazard Mitigation Plans 

And Other Similar Plans. 

 

BACKGROUND / LEGISLATIVE HISTORY 

 

Wildfires are a natural part of California’s landscape and the potential risk of wildfires impacting 

communities in, and adjacent to, forested areas is at an all-time high. In the last few years, 

California has experienced the deadliest and most destructive wildfires in its history.  

Oakland’s history of wildfires is no secret in California, the Oakland firestorm of 1991 was one 

of the largest urban wildfires. The fire started on the border of Oakland and spread throughout 

the Oakland and Berkeley hills.  Ultimately 25 lives were lost, 150 people were injured, over 

fifteen hundred acres of land were burned, and thousands of homes were destroyed. The high 

winds, steep terrain, and heavy fuel load made fighting this historic blaze a major challenge. The 

economic loss from the fire was estimated at $1.5 billion.  

 

 

DISTRIBUTION DATE:  _________________ 



HONORABLE MAYOR & CITY COUNCIL 

Subject: Wildfire Prevention Planning Report 

Date: September 10, 2020 Page 2 

The City Council adopted Resolution No. 87940 C.M.S. in response to the increased concerns of 

the past few fire seasons. As a response to this concern, the City established a Wildfire 

Prevention Working Group that meets regularly to both address short term needs and to continue 

the various long-term strategy planning and implementation. The Wildfire Prevention Working 

Group consists of the following Departments: Oakland Fire Department (OFD), Oakland Public 

Works (OPW), Department of Transportation (OakDOT), Bureau of Planning and Building 

(P&B), Oakland Police Department (OPD), and the City Administrator’s Office as convener. 

Additionally, City Council staff serving constituents in the High Fire Hazard Zones in the hill 

areas were invited to attend.  

This report is organized to be responsive to the three subject areas posed in the resolution and 

stated above. It also highlights some short-term actions that have been taken recently to reduce 

the risk of wildfire in Oakland. These include traffic control and parking restrictions in high fire 

danger areas, vegetation removal efforts, and coordination with outside agencies and 

jurisdictions.  

1) How City Departments Will Address Wildfire Prevention In Their Planning, Programs

And Projects For Oakland’s Wildland Urban Interface (WUI), Including The Extent

To Which The Strategies Will Involve Multi-Disciplinary And Multi-Agency Teams In

The Development Of Pre-Fire Plans

Oakland’s Vegetation Management Plan 

The most critical piece to the City’s planning efforts at reducing the risk of wildfire is the 

Oakland Vegetation Management Plan (the Plan).  The Plan is complete and OFD is preparing 

the Environmental Impact Report (EIR) on it to comply with the California Environmental 

Quality Act (CEQA). The Plan outlines a framework for managing fuel loads and vegetation on 

City-owned properties and along roadways in the City’s wildland urban interface (WUI) areas to 

reduce the likelihood of a catastrophic wildfire, such as the 1991 Oakland Hills Fire, and to 

reduce the likelihood and scope of injury and property damage if such a fire occurs.   

The Planning Area encompasses approximately 1,925 acres, and 308 miles along roadsides, 

including City surface and arterial streets, State Routes 13 and 24, and Interstate 580.   

Staff provided an update to the Oakland City Council Public Safety Committee on December 3, 

2019 and to the full Council on December 10, 2020 on the Plan.   

Below is a link to the Agenda Report: 

https://oakland.legistar.com/LegislationDetail.aspx?ID=4249996&GUID=62C57E61-1BD7-

4D2D-A104-4BC20395DD2E&Options=&Search=.  

The timeline for the Plan is as follows: 

• Horizon/Dudek provided the Administrative Draft Environmental Impact Report (EIR) to

City (August 2020);

• City reviewing Administrative EIR draft (Fall 2020);

• City publishes the Public Draft EIR (Fall 2020);

https://oakland.legistar.com/LegislationDetail.aspx?ID=4249996&GUID=62C57E61-1BD7-4D2D-A104-4BC20395DD2E&Options=&Search=
https://oakland.legistar.com/LegislationDetail.aspx?ID=4249996&GUID=62C57E61-1BD7-4D2D-A104-4BC20395DD2E&Options=&Search=
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