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RECOMMENDATION

Staff Recommends That The City Council Receive An Informational Report From The City
Administrator On Asset Seizure By The Oakland Police Department, City Attorney And Any
Other Relevant Departments Detailing The Policies, Practices And Outcomes Of The
Seizure Of Assets Including Automobiles, Cash And Other Items Of Value.

EXECUTIVE SUMMARY

Asset Forfeiture programs designed to remove assets from criminals for programs that deter
crime and use proceeds to compensate victims and fight crime. Federal asset forfeiture occurs
when a local agency like OPD seizes evidence as part of an investigation and requests that a
federal partner seize the asset. The conduct that gives rise to the seizure must be a violation of
federal law. State asset forfeiture works similarly with state agencies. The City has three funds
reserved for the collection and allocation for asset forfeitures (Department of Treasury, Federal
Asset Forfeiture City Share, and State Asset Forfeiture); there is a total balance of $1,096,803
currently in these funds. However, $700,000 of fund balance is obligated by City Council for
OPD’s body worn camera contract.

BACKGROUND / LEGISLATIVE HISTORY

The Equitable Sharing Program (i.e., Asset Forfeiture Program) is a nationwide law enforcement
initiative designed to support several law enforcement objectives:

¢ Remove the assets of criminals and criminal organizations, in order to deprive
wrongdoers of the proceeds of their crimes;
e Recover property that may be used to compensate victims;
, Deter crime; and
e Foster cooperation among federal, state and local law enforcement agencies.
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Under Federal law, the Controlled Substances Act (Section 881 (e) (3) of Tile 21, United States .
Code), authorizes the Attorney General to share forfeited property with participating state and
local law enforcement agencies, as stated in Department General Order (DGO) F-3 “Federal
Asset Forfeiture Management” (see Aftachment A).

Separate forfeiture authorization is provided in federal law to the Department of Treasury under
Title 31 United States Code 9703. At the State level, California Health and Safety Code Section
11489 allows for state and local government entities to seize property under California law, as
stated in Department General Order DGO F-6 “State Asset Forfeiture Management” (see
Attachment B). The right for California police agencies to receive asset forfeiture has recently
been changed by California Senate Bill 443, passed in 2015, which stipulates that seized and
forfeiture assets can only be allocated after conviction in the case associated with the forfeiture.

The City has three funds reserved for the collection and allocation for asset forfeitures:
o Fund 2117 — Department of Treasury

e Fund 2912 - Federal Asset Forfeiture City Share
e Fund 2914 - State Asset Forfeiture

ANALYSIS AND POLICY ALTERNATIVES

Oakland Police Department (OPD) DGO F-3 “Federal Asset Forfeiture Management” sets forth
policy and procedures regarding participation in asset forfeiture programs of the Federal
Government. DGO F-6 “State Asset Forfeiture Management” addresses the state asset
forfeiture programs.

Federal Asset Forfeiture Management

Various agencies of the Federal Government have established programs under which the
forfeited assets for convicted defendants are shared with local law enforcement agencies. The
general goals of asset forfeiture are to:

e Deter crime by depriving criminals of profits from illegal activity;
e Enhance cooperation among federal, state and local law enforcement agencies; and
e Protect the rights of individuals.

Federal agencies are not required to share forfeited assets with local law enforcement agencies.
When assets are shared, their value must be reasonably related to the amount of effort the local
law enforcement agency expends on enforcement, investigation and prosecution of the case.

There are two ways local law enforcement agencies may qualify for assets sharing: 1) Through
joint investigations with federal agencies to enforce federal criminal laws which provide for
forfeiture; or 2) Through “adoption” -- when a local law enforcement agency acting without

~ federal participation confiscates property as a result of enforcing a federal law that provides for
forfeiture. The local law enforcement agency may request the federal agency, which normally
enforces the law, to “adopt” the seizure and implement federal forfeiture procedures.
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The federal departments partlmpatmg in the Department of Justice Asset Forfeiture program
include:

Alcohol Tobacco and Firearms (ATF)
Department of Agriculture

The Federal Bureau of Investigation (FBI)
Drug Enforcement Administration (DEA)
United States Postal Inspection Service
Food & Drug Administration

Defense Criminal Investigative Service
Department of State

The United States Department of Justice asset forfeiture guidelines allow local agencies to use
up to 15 percent of its shared monies for the costs associated with the following:

Drug abuse treatment;

Drug and crime prevention education;

Housing and job skills programs; or

Other community-based programs or activities, which are formally approved by the
Chief of Police as being supportive of and consistent with a law enforcement effort,
policy and/or initiative.

Departments and agencies that contribute to the U.S. Department of Treasury Asset Forfeiture
Program are: ,

Immigrations Custom Enforcement (ICE)
Internal Revenue Service (IRS)

U.S. Secret Service

U.S. Coast Guard

Customs & Border Protection

Tax and Trade Bureau

State Asset Forfeiture Management

Unlike federal programs under which federal agencies generally take custody of seized property
and money, local law enforcement agencies retain asset forfeiture subject to the decision of the
State-level prosecution. Accordingly, state asset forfeiture programs place the burden of
protecting seizures and the property rights on local law enforcement agencies.

OPD requests to share assets, which are subject to state asset forfeiture laws, are directed to
the Alameda County District Attorney’s Office (ACDO). The OPD Chief of Police may make
requests to ACDO for disbursement of these funds upon reviewing recommendations from the
OPD Vice/Narcotics and Community Services Sections.
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California Senate Bill (SB) 443

Federal law does not require a conviction and places the burden on property owners to prove
their innocence with asset forfeiture.

In contrast, Senate Bill 443 protects Californians from having police permanently take and keep
their property without a conviction. OPD coordinates with ACDO to seek OPD’s asset forfeiture
shares in cases where OPD works with local, State and Federal agencies on criminal
investigations of forfeited property if there is an underlying conviction. The bill prohibits state
and local prohibits state and local agencies from receiving an equitable share from a federal
agency if a conviction if not obtained.

Because asset forfeiture funds are not guaranteed, the Department of Justice and Department
of Treasury Equitable Sharing Program guidelines strongly recommend against including asset
forfeiture funding in annual or biennial adopted budgets. In addition, compliance to SB 443
requires that OPD receive a share of forfeited assets only if there is an underlying conviction,
and only assets released by the ACDO are recorded in the City's financial system.

Use of Asset Forfeiture Funds

By resolution, the City Council authorizes OPD to appropriate available asset forfeiture

fund balance in Funds 2117, 2912, and 2914 in order to supplement its General Purpose Fund
(GPF) operating budget. Funds may be appropriated to OPD organizations for any of the
following permissible law enforcement activities:

Law enforcement investigations / Law enforcement training,

Law enforcement facilities / Law enforcement equipment,

Law enforcement travel and transportation / Law enforcement awards and memorials,
Drug and gang education, awareness, and prevention programs,

Matching funds for grant opportunities,

Pro rata funding (i.e., OPD’s portion of a city or reglonal capital or operations and
maintenance expense)

Asset accounting and tacking,

Language assistance services,

Transfer to other law enforcement agencies and

Support of community-based programs (Note: Cash transfers are not permitted, must
pay for services or supplies).

OPD typically has used its asset forfeiture funds for the following permissible law enforcement
activities:

Sworn overtime,

Rental Cars and fuel for covert operations,
Helicopter maintenance and fuel,
Technology upgrades and applications,
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o Necessary upgrades and repairs to the Police Administration Building or Eastmont
substation, :
e CrimeStoppers and
Services or supplies for community-based organizations.

Impermissible uses:

e Salaries and benefits,
+ Non-law enforcement uses and
e Supplanting funding allocations

On November 28, 2017, the City Council authorized OPD to enter into a five-year contract for
the purchase and maintenance of new Body Worn Cameras using available Asset Forfeiture
Fund Balances from Funds 2912 and 2914 (see Table 1) for the period of January 1, 2018
through December 31, 2022 through City Council Resolution No. 86986. Fund 2912 contributed
$500,000 and Fund 2914 contributed $200,000 to the contract.

Table 1: Asset Forfeiture Balances by Fund

Fund No. Fund Name Available
2117 Department of Treasury $271,785
2912 Federal Asset Forfeiture: City Share $235,471
2914 State Asset Forfeiture $589,547

FISCAL IMPACT

This item is for informational purposes only.

PUBLIC OUTREACH / INTEREST

This item does not require additional public outreach other than posting on the City's website.

COORDINATION

This report was reviewed by the Budget Bureau.

SUSTAINABLE OPPORTUNITIES

Economic: There are no economic opportunities associated with this item.
Environmental: There are no environmental opportunities associated with this item.

Race and Equity. There are no race and equity opportunities associated with this item.
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ACTION REQUESTED OF THE CITY COUNCIL

Staff Recommends That The City Council Receive An Informational Report From The City
Administrator On Asset Seizure By The Oakland Police Department, City Attorney And Any Other
Relevant Departments Detailing The Policies, Practices And Outcomes Of The Seizure Of Assets
Including Automobiles, Cash And Other ltems Of Value.

For questions regarding this report, please contact Shamika Shavies, Acting OPD Fiscal
Services Manager, at (510) 238-4767.

Respectfully submitted,

~or AL,

Arhé E. Kirkpatrick
Chief of Police :
Oakland Police Department

Reviewed by:
Shamika Shavies, Acting Fiscal Manager
Bureau of Business Services

Andy Best, Police Services Manager |
Research and Planning

Prepared by:
Bruce Stoffmacher, Management Assistant
Research and Planning

Attachments (2)

A: General Order (DGO) F3: Federal Asset Forfeiture Management
B: General Order (DGO) F6: State Asset Forfeiture Management
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Ref: CALEA

DEPARTMENTAL Rev.

GENERAL 10 Apr 00
ORDER
F-3 Index as:
Federal Asset Forfeiture
Management

Standard 74.4.1

FEDERAL ASSET FORFEITURE MANAGEMENT

The purpose of this order is to set forth policy and procedures regarding Departmental
participation in asset forfeiture programs of the Federal Government. Departmental
General Order F-6 addresses the state asset forfeiture programs.

I. PURPOSE AND GENERAL DESCRIPTION OF FEDERAL ASSET
FORFEITURE PROGRAMS

A.

Various agencies of the Federal Government have established programs
under which the forfeited assets for convicted defendants are shared with
local law enforcement agencies. The general program guidelines are: to
deter crime by depriving criminals of profits from and instrumentality’s
of illegal activity; to enhance cooperation among federal, state and local
law enforcement agencies; and to protect the rights of individuals.

Federal agencies may, but are not required to share forfeited assets with
local law enforcement agencies. When assets are shared, their value
must be reasonably related to the amount of effort the local law
enforcement agency expends on enforcement, investigation and
prosecution of the case.

There are two ways that local law enforcement may qualify for assets
sharing:

1. Through joint investigations with federal agencies to enforce
federal criminal laws which provide for forfeiture.

2. Through “adoption” -- when a local law enforcement agency
acting without federal participation confiscates property as a result
of enforcing a federal law which provides for forfeiture. The local
law enforcement agency may request the federal agency, which
normally enforces the law to “adopt” the seizure and implement
federal forfeiture procedures.
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I1.

D.

Listed below are agencies of the United States Department of Justice
(USDOJ) and the US Department of the Treasury (US Treasury) which
participate in asset sharing programs.

1. USDOJ agencies who jointly investigate AND also adopt cases
include: Federal Bureau of Investigation (FBI); Drug
Enforcement Administration (DEA); Immigration and
Naturalization Service (INS)

2. USDOJ agencies who jointly investigate but do NOT adopt cases
include: US Park Police; US Marshals Service; US Attorney’s
Offices, Criminal Division; US Postal Inspection Service

3. US Treasury agencies who jointly investigate AND adopt cases
include: US Customs Service; Internal Revenue Service; US
Secret Service; Bureau of Alcohol, Tobacco and Firearms (ATF)

USDOJ guidelines allow local agencies to use up to 15% of its shared
monies (from assets seized on or after 1 May 94) for the costs associated
with drug abuse treatment, drug and crime prevention education,
housing and job skills programs, or other community-based programs or
activities which are formally approved by the Chief of Police as being
supportive of and consistent with a law enforcement effort, policy,
and/or initiative.

The Community Services Section administers the allocation process for
the 15% “set-aside” funding. This provision requires that all
expenditures be made by the law enforcement agency and does not allow
for the transfer of cash for prospective expenditures by eligible entities.
(Refer to section II, G, 3)

The Commander of the Vice-Narcotics Section is the program
coordinator for all federal asset forfeiture activities.

DEPARTMENTAL PROCEDURES

A.

Reporting Officers

Reporting Officers shall:
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1. Document in the evidence section of the Crime Report assets that
are seized or identified as subject to possible forfeiture.

2. Provide the person’s claiming/controlling the assets with receipts.

3. Safeguard recovered cash, negotiable instruments and property
and segregate them by case.

a) As soon as possible, two officers shall count recovered
money, seal it in an evidence envelope and jointly sign the
envelope to certify the amount inside.

b) Cash and property shall be deposited in the Property and
Evidence Unit no later than the end of the shift during
which the items were recovered.

c) Vehicles shall not be towed for potential seizure without
advance approval from a Vice-Narcotics Section
supervisor.

4. Direct that an extra copy of the report be forwarded to the Vice-
Narcotics Section.

B. Report Reproducing Unit

The Report Reproducing Unit shall forward copies of any report package
regarding the enforcement of federal laws to the Vice-Narcotics Section.

C. Vice-Narcotics Section
The Vice-Narcotics Section shall:

1. Maintain copies of asset forfeiture policies and procedures,
including, but not limited to:

a) USDOJ and US Treasury publications governing asset
forfeiture programs and any other publications of federal
agencies involved in such programs.

b) Departmental and Special Operations Division policies and
procedures.

C) Community Services Section guidelines regarding the use
of shared USDOJ proceed by community programs.
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2.

Review all reports involving seizures pursuant to the enforcement
of federal laws to determine whether an asset forfeiture claim
should be prepared. (Responsibility for case investigation shall
remain with the normally assigned unit.)

Prepare and file requests to share assets (claims) in accordance
with appropriate federal agency guidelines.

a) The following claim forms shall be filed within 60 calendar
days of the seizure of assets.

USDOJ form DAG-71, Application for Transfer of
Federally Forfeited Property,

Or

US Treasury form TD-F-92.22.46, Request for Transfer of
Property Seized/Forfeited by a Treasury Agency

b) Every USDOJ DAG-71 form shall include a request to
transfer 15% of the Department’s share to eligible
community programs.

c) Claim forms shall be filed within 30 calendar days of the
seizure of assets if a federal agency is requested to adopt
a case.

d) Claim forms are not valid unless signed by the Chief of
Police and endorsed by the City Attorney’s Office.

Recommend and prepare written directives for the signature of the
commander of the Special Operations Division, as necessary to
implement federal agency guidelines.

Maintain complete records of seizures, claims, disapproved
claims and the revenue or property eventually awarded to the
Department.

Deliver to the Accounting Section all checks for shared proceeds
and related documentation and obtain a receipt from the
Accounting Section. Inform the Accounting Section whether each

check is related to a seizure that occurred before or after 1 May
94,

Arrange for property to be sold at City auction as directed by the
responsible federal agency.
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10.

11.

Arrange for property awarded to the Department to be added to
the fixed asset inventory and ensure that it is used in accordance
with federal guidelines.

By the 15th of each month, provide the Deputy Chief, Bureau of
Field Operations with a current list of forfeited vehicles in use in
the Department.

By 1 Mar of every year, forward a report to the Budget and
Accounting Division Manager which includes:

a) The RD number and/or other identifying case number of
each case for which a forfeiture claim was filed during the
previous calendar year; the date of each application, and
the agency with which the claim was filed (USDOJ or
Treasury).

b) The value of the assets in each case. Money shall be
reported as a single sum. Property shall be described item
by item.

c) The outcome of each claim (granted or denied) and the date
of the outcome. Claims that have not been resolved as of 1
Mar shall be identified as “pending.”

d) The recipients of the forfeited assets, the amounts received
and the dates.

Advise the Chief of Police and Community Services Section on
programs and services deemed “supportive and consistent with
law enforcement efforts” in preparation for the distribution of the
15% “set-aside” funds, as noted in Part I, E, above.

D.  Other Investigating Divisions

Other investigating units shall coordinate with the Vice-Narcotics Section
with respect to asset forfeiture claims.

E. Task Forces
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1.

Unit commanders involved with federal task forces which
reimburse the Department for expenses shall bring copies of
proposed task force contracts to the Budget and Accounting
Division prior to signature and shall maintain such records as are
required to document and obtain reimbursement. Reimbursement
contacts require a resolution from City Council specifically
permitting the appropriation of reimbursements to OPD.

Revenue from cases initiated by the Alameda County Narcotics
Task Force shall be delivered to the Accounting Section in
accordance with Part II, C, 7 of this order.

F. The Budget and Accounting Division shall:

1.

Renew the Federal Equitable Sharing Program Agreement for the
signature of the Chief of Police and prepare the Annual
Certification Report for the signature of the Chief of Police and
City Manager at the end of each fiscal year.

Act as liaison the City Auditor’s Office for periodic audits of
asset forfeiture funds in accordance with City and federal “Single
Audit” requirements.

Assist the Vice-Narcotics Section to develop asset forfeiture
records, as necessary.

Ensure that all revenue awarded to the Department is expended in
compliance with City regulations and federal guidelines.

The Accounting Section shall distribute standard City expenditure
reports for asset forfeiture funds when available, and compile
special financial reports as needed or requested by the Special
Operations Division or the Chief of Police.

Ensure that all revenues brought to the Accounting Section are
deposited in the correct accounts. Fifteen percent of USDOJ
revenue resulting from asset seizures that occurred on or after 1
May 94 shall be deposited in a separate fund and project, pending
disbursement in accordance with federal guidelines.

G.  Expenditures
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1.

By order of

Richard L. Word
Chief of Police

Departmental asset forfeiture revenue shall be expended only on
items allowed by federal guidelines and authorized on the
applicable claim form.

All Departmental purchases made with asset forfeiture funds shall
be made in compliance with City purchasing regulations.

Funds awarded to non-profit organizations/agencies in
conjunction with the 15% “set-aside” program shall be disbursed
and accounted for in accordance with USDOJ guidelines which
state that:

a) The law enforcement agency may itself pay for specific
expenses on behalf of the recipient; OR

b) The law enforcement agency may reimburse a recipient by
check for expenditures the recipient itself has made on '
itemized expenses, supported by receipts, that the Chief of
Police has previously approved as permissible expenses.

c) Whichever procedure is used, the law enforcement agency
must maintain records of these expenditures in the same
manner and for the same time periods as required for
procurement expenses made on its own behalf.
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State Asset Forfeiture Management

STATE ASSET FORFEITURE MANAGEMENT

The purpose of this order is to set forth policy and procedures regarding Departmental
participation in asset forfeiture programs authorized by California law. Departmental
General Order F-3 addresses the federal asset forfeiture programs.

I. PURPOSE AND GENERAL DESCRIPTION OF STATE ASSET
FORFEITURE LAWS

A.  State narcotics laws authorize the seizure and forfeiture of assets in order
to deprive criminals of profits from and instrumentalities of illegal
activity.

B. Unlike federal programs under which federal agencies generally take
custody of seized property and money, under state programs, local law
enforcement agencies usually either retain custody of items subject to
potential forfeiture or identify such items for potential forfeiture action.
Consequently, state asset forfeiture programs place the burden of

protecting seizures and the property rights of innocent parties on local law
enforcement agencies.

C.  Departmental requests to share assets which are subject to state asset
forfeiture laws shall be directed to the Alameda County District
Attorney’s Office.

D. Proceeds are shared in accordance with formulas set forth in state laws.

E. Under Health and Safety Code Section 11489(b)(2)(A), 15% of the
Department’s share of proceeds from assets seized on or after
1 Jan 94 must be used exclusively to fund programs designed to combat
drug abuse and divert gang activity. The District Attorney’s Office will
set aside these funds in a County trust account and will disburse them to
community organizations in accordance with H&S Section
11489(b)(2)(A). The Chief of Police may make requests to the District
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II.

Attorney’s Office for disbursement of these funds upon reviewing
recommendations from the Vice/Narcotics and Community Services
Sections.

F. The Commander of the Vice/Narcotics Section is designated as the
program coordinator for State asset forfeiture activities.
FIELD UNIT PROCEDURES

Whenever reporting officers seize or identify assets that may be subject to
potential forfeiture under state law, they shall:

A.

Document in the evidence section of the Crime Report (536-933) the
assets that are seized or identified as subject to possible forfeiture. (Assets
worth more than $750 are subject to felony provisions of state law and
will be considered for forfeiture action by the District Attorney’s Office.)

Provide the persons claiming/controlling the assets with receipts.

Safeguard recovered cash, negotiable instruments and property and
segregate them by case.

1. As soon as possible, two officers shall count recovered money, seal
it in an Evidence Envelope (216-336-331) and jointly sign the
envelope to certify the amount inside.

2. Cash and property shall be deposited in the Property and Evidence
Unit no later than the end of the shift during which items were

recovered, ’

3. Vehicles shall not be towed for potential seizure without advance
approval of a Vice/Narcotics Section supervisor.

Direct an extra copy of the report to the Vice/Narcotics Section.
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III. INVESTIGATING UNIT PROCEDURES

A.

Investigating Units shall maintain copies of state laws governing asset
forfeitures. Investigators shall bring any potential asset forfeiture case to
the attention of the Vice/Narcotics Section Commander and cooperate
with him/her with respect to implementing forfeiture requirements.

The Vice/Narcotics Section shall:

1.

Develop and maintain an Asset Forfeiture Manual pursuant to H&S
Section 11469, including, but not limited to:

a) Applicable state laws.

b) Departmental and Special Operations Division policies and
procedures regarding asset forfeiture.

c) Procedures for notifying property owners and protecting
their rights.

Review all reports involving potential forfeitures and determine
whether to ask the District Attorney’s Office to initiate asset
forfeiture proceedings. (Responsibility for case investigation shall
remain with the normally assigned unit.)

Forward a copy of the asset forfeiture log to the Budget and
Accounting Division Manager each month, together with notices
from the District Attorney’s Office regarding the status of asset
forfeiture cases.

NOTE: The District Attorney’s Office prepares claim forms and
completes claim procedures. They will also notify parties, which
have an interest in seized property and publish required newspaper
notices.

Maintain complete records of seizures, claims, disapproved claims
and revenue or property that is eventually awarded to the
Department.

Deliver to the Accounting Section all checks for shared proceeds
and related documentation and obtain a receipt. Inform the
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IV.

Accounting Section whether the check is related to a seizure that
occurred before or after 1 Jan 94. Proceeds

from cases of the Alameda County Narcotics Task Force shall be
processed in accordance with this section.

Arrange for property to be sold at City auction as directed by
Court Order. [Under state law, property (vehicles, computers, etc.)
cannot be retained for Departmental use.]

Conduct mandatory Departmental asset forfeiture training upon
changes to any applicable regulations [H&S Sec. 11469(e)].

By 1 Mar of each year, complete the required report [H&S Sec.
11495(c)] to the State Attorney General and forward a copy to the
Budget and Accounting Division Manager. The report must
include:

a) The RD number of each case for which a forfeiture
application was filed with the District Attorney’s Office
during the previous calendar year and the date of the
application.

b) The value of the assets in each case. Money shall be

reported in a single sum. Property shall be described item by
item.

c) The outcome of the application (granted or denied by the
District Attorney) and the date of the outcome. Claims that
have not been resolved as of 1 Mar shall be identified as
“pending.”

d) The value of the assets forfeited.

e) The recipients of the forfeited assets, the amounts received
and the dates.

BUREAU OF SERVICES PROCEDURES

A.

Report Reproducing Unit
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The Unit shall forward a copy of all reports involving potential asset
forfeitures to the Vice/Narcotics Section.

B. Budget and Accounting Division

L.

The Budget and Accounting Division shall act as liaison to the City
Auditor’s Office for periodic audits of state asset forfeiture funds,
in accordance with City and federal “Single Audit” requirements.

The Accounting Section shall ensure that all revenues brought to
the Section are deposited in the correct accounts.

The division manager shall ensure that all asset forfeiture funds are
expended in compliance with applicable state law and City
purchasing procedures.

The Accounting Section shall distribute standard City expenditure
reports for asset forfeiture funds when available, and compile
special financial reports as needed or requested by the Special
Operations Division or the Chief of Police.

The division shall assist the Vice/Narcotics Section to develop asset
forfeiture records, as necessary.

V.  EXPENDITURES

A.  Departmental asset forfeiture revenue shall be expended pursuant to state
guidelines.

B. All Departmental purchases made with asset forfeiture funds shall be
made in compliance with City purchasing regulations.

By order of

Richard L. Word
Chief of Police
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