
TILED 
OFFICE OF THE C H ' i C l E R ^ 

C I T Y O F O A K L A N D OAKL.NO 
AGENDA REPORT Z0fl9SEP ZU PH 3 : 0 3 

TO: Office of the City Administrator 
ATTN: Dan Lindheim 
FROM: Community and Economic Development Agency 
DATE: September 29, 2009 

RE: A Report And 

• A Resolution Adopting Findings And Setting A Hearing To Receive Supporting 
Evidence And Public Comments On A Proposed Vacation Of A Portion Of East 
8th Street Between The Intersections Of 37th Avenue And Alameda Avenue, And 

• An Ordinance Conditionally Vacating The East 8th Street Right-Of-Way Without 
Cost To The California Department of Transportation (Caltrans) For The 
Interstate Freeway Route 880 Seismic Retrofitting At High Street 

SUMMARY 

The proposed vacation (abandonment) is a follow-up to an agreement the City executed with 
Caltrans in June 2008 (Resolution No. 81376 C.M.S.) for freeway and companion roadway 
improvements at High Street and 42nd Avenue (CIP C 98530). The ordinance will conditionally 
vacate seven-hundred (700) feet of East 8th Street, which adjoins the Interstate 880 right-of-way 
south of 37th Avenue, to facilitate the seismic retrofitting of the elevated freeway at High Street. 
Caltrans will re-construct the vacated portion of East 8th Street in a straighter alignment 
immediately to the west on abutting property it will purchase from Home Depot. Caltrans will 
dedicate the realigned street right-of-way and reserve easements for existing sewer and storm 
water mains to the City without cost after construction is approved by the City. The vacation will 
not be final until the dedication and reservation are accepted by the City Engineer 

FISCAL IMPACT 

Staff costs for processing the proposed vacation (PPE 08070) are covered by fees set by the 
Master Fee Schedule. The fees were paid by Caltrans and deposited in the Community and 
Economic Development Agency's (CEDA) special revenue Development Service Fund (2415), 
Engineering Services organization (88432), Encroachment Permits account (42314), Engineering 
and Architectural Plan Approval (PS30). 

PROJECT DESCRIPTION 

Caltrans is seismically retrofitting the elevated sections of Interstate 880 between 34th Avenue 
and High Street in Oakland. The structural strengthening of the ramps at the High Street 
overcrossing requires additional land area adjacent to the west side of the freeway right-of-way 
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near the Home Depot site at High Street. The retrofitting design will complement the City's 
capital improvement project (no. C 98530) for roadway upgrades between High Street and 42nd 
Avenue. 

In exchange for the vacation (without cost) of a portion of East 8th Street, Caltrans will purchase 
adjoining property from Home Depot and construct a replacement street in a straighter alignment 
than the existing section of curved roadway. The proposed realignment has been reviewed by 
CEDA's Design and Construction Engineering Division, and the construction, including 
relocation of existing utilities, will be permitted and inspected by the Building Services Division. 

KEY ISSUES AND IMPACTS 

Vacation Of Public Right-Of-Way 

Staff has determined that the City Council must make the following findings for vacating the 
East 8th Street right-of-way, as required by the statutes and ordinance indicated below: 

• Califomia Streets and Highways Code 

^ The vacation conforms with the City's adopted General Plan. 

^ The vacation will not impact future access for non-motorized transportation. 

•̂  Easements will be retained for existing City sanitary sewer and storm water mains 
which cross the vacated right-of-way (from under the freeway). 

•̂  The vacation will not increase traffic and pedestrian inconvenience nor decrease traffic 
and pedestrian safety. 

• Califomia Public Resources Code 

^ Vacation of public right-of-way is categorically exempted from the requirements of the 
California Environmental Quality Act (CEQA) - Section 15301 (existing facilities) and 
Section 15332 (Class 32: Infill Projects). 

Dedication of Public Right-Of-Way And Easements 

Caltrans will acquire the property for realigning East 8th Street at fair market value from the 
abutting owner, Home Depot USA, Inc. After the City Engineer has finaled the construction 
permit, Caltrans will dedicate sanitary and storm water easements and the underlying fee simple 
interest of the re-aligned street to the City without cost. Califomia Government Code section 
7050 allows jurisdictions to accept such dedications, and the proposed ordinance authorizes the 
City Engineer to accept the dedications on behalf of the City after construction is completed. 
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SUSTAINABLE OPPORTUNITIES 

Economic 

The proposed vacation of a portion of the East 8th Street right-of-way will not impact the tax 
base for the City or the cost of street maintenance and will provide construction job opportunities 
for Oakland residents. 

Environmental 

The proposed vacation ordinance has a standard condition of approval that requires Caltrans to 
remediate any hazardous material which may be discovered within the vacated right-of-way and 
to hold the City harmless from future litigation. 

Social Equity 

The proposed vacation will enhance the seismic safety of a critical arterial in Oakland's 
transportation network and will assist the rapid economic recovery of the East Bay following an 
earthquake. 

DISABILITY AND SENIOR CITIZEN ACCESS 

Construction permits for public infrastructure improvements will conform with State and City 
requirements for handicapped accessibility. 

RECOMMENDATIONS 

Staff recommends that the Committee accept this report and forward it to the City Council for 
adoption of the proposed resolution of findings and vacation ordinance. 

ACTION REQUESTED OF THE CITY COUNCIL 

Staff recommends that the City Council accept this report and 

• adopt the proposed resolution of findings, and 

• adopt the proposed ordinance vacating a portion of East 8th Street between the intersections 
of 37th Avenue and Alameda Avenue without cost to Caltrans, subject to the following 
conditions: 

•̂  Caltrans shall pay fees and submit applications to the City Engineer for construction 
permits to realign East 8th Street and relocate utilities within four (4) years following 
adoption of the proposed ordinance. 
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OAKLAND CITY COUNCIL 

Resolution No. C.M.S. 

RESOLUTION ADOPTING FINDINGS AND SETTING A HEARING TO RECEIVE 
SUPPORTING EVIDENCE AND PUBLIC COMMENTS ON A PROPOSED 

CONDITIONAL VACATION OF A PORTION OF EAST 8th STREET BETWEEN 
THE INTERSECTIONS OF 37th AVENUE AND ALAMEDA AVENUE TO THE 
CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR THE SEISMIC 

RETROFITTING OF INTERSTATE FREEWAY ROUTE 880 AT HIGH STREET 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8300 et seq., a public 
meeting was held in the Chamber of the Council of the City of Oakland, on the Third Floor of 
City Hall, at One Frank H. Ogawa Plaza, in Oakland, Califomia, on October 6, 2009, beginning 
at 7:02 p.m. local time to adopt findings for a proposed ordinance conditionally vacating 
(abandoning) a portion of East 8th Street, formerly Lloyd Street, between the intersections of 
37th Avenue, formerly Merrill Avenue, and Alameda Avenue, formerly Washington Avenue, to 
the Califomia Department Of Transportation (Caltrans) without valuable consideration to the 
City of Oakland; and 

WHEREAS, said meeting also set a hearing beginning at 7:02 p.m. local time in the Chamber of 
the Council of the City of Oakland, on the Third Floor of City Hall, at One Frank H. Ogawa 
Plaza, in Oakland, Califomia, on October 6, 2009, to receive supporting evidence and public 
comments on said proposed ordinance conditionally vacating said portion of East 8th Street to 
Caltrans; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Sections 8312 and 8355, 
Caltrans has previously filed an application (PPE 08070) with the City Engineer of the City of 
Oakland and paid fees required by the Master Fee Schedule requesting that the Coimcil of the 
City of Oakland vacate said portion of East 8th Street to Caltrans, as shown on Exhibit B attached 
hereto; and 

WHEREAS, said vacation of a portion of East 8th Street will expand the right-of-way westerly 
of the adjoining Interstate Freeway Route 880 (I 880), formerly Califomia Highway Route 69 
(Eastshore Freeway) and Route 17 (Nimitz Freeway), which will facilitate the necessary seismic 
structural retrofitting of the elevated freeway ramp serving the overcrossing at High Street; and 

WHEREAS, pursuant to Califomia Govemment Code section 7267.2, Caltrans has executed an 
agreement with the owner, Home Depot USA, Inc., of the westerly parcel adjoining said portion 
of East 8th Street to purchase sufficient real property for the construction of a re-aligned street as 
replacement public right-of-way for East 8th Street, as shown on Exhibit C attached hereto; and 



WHEREAS, pursuant to City of Oakland Resolution Nos. 19487 C.M.S. and 20972 C.M.S., the 
City and the State of California entered into Freeway Agreements in September 18, 1947, and 
September 28, 1948, for land acquisition and transportation improvements to the Eastshore 
Freeway between 34th Avenue and High Street; and 

WHEREAS, pursuant to City of Oakland Resolution No. 81376 C.M.S., the Council of the City 
of Oakland approved an amendment to said Eastshore Freeway Agreements for Caltrans' 
pending High Street seismic retrofit project and for the City's pending 42nd Avenue/ High Street 
capital improvement project (no. C 98530); and 

WHEREAS, pursuant to said Resolution No. 81376 C.M.S., the City of Oakland and Caltrans 
executed a Cooperative Agreement on June 30, 2008, concurring that said re-aligned street on 
said adjoining parcel shall be constructed with infrastmcture permits issued and inspected by the 
City Engineer, as shown on Exhibit B attached hereto; and 

WHEREAS, Caltrans has also proposed and the City Engineer has concurred that it is necessary 
for Caltrans to dedicate the underlying fee simple interest of said re-aligned portion of East 8th 
Street to the City of Oakland without valuable consideration upon completion of the constmction 
to assure that said street will be used as public right-of-way; and 

WHEREAS, said portion of real property to be purchased by Caltrans from Home Depot USA, 
Inc., is identified by the City of Oakland as 3801 East 8th Street and by the Alameda County 
Assessor as parcel no. 033-2250-018-03. 

WHEREAS, the metes and bounds establishing the width and curvilinear length of said portion 
of East 8th Street proposed for vacation is delineated on the map entitled "Right-Of-Way 
Appraisal A-1326.5", most recently revised August 1, 2007, as shown on Exhibit A attached 
hereto; and 

•WHEREAS, the metes and bounds of the proposed length and width of said re-alignment of East 
8th Street on adjoining privately owned property is also delineated on Exhibit A attached hereto; 
and 

WHEREAS, the Traffic Engineer of the City of Oakland has reviewed the design by Caltrans of 
the proposed re-alignment of East 8th Street across said adjoining parcel; and 

WHEREAS, the City of Oakland acquired title to said portion of East 8th Street proposed for 
vacation through an original dedication of the Lloyd Street right-of-way separating Blocks E and 
F, as shown on the Brooklyn Township subdivision map entitled "Map Of The Fruitvale 
Terminal Tract", recorded December 7, 1895, series no. B9899, in book 15 of maps, page 41, by 
the Alameda County Recorder, and as the metes and bounds of East 8th Street are more fully 
described by monuments shown on Parcel Map No. 6621, recorded February 15, 1994, series no. 
94063301, by the Alameda County Recorder; and 



WHEREAS, pursuant to Califomia Streets and Highways Code section 8320, the City of 
Oakland may vacate public right-of-way upon petition of an interested person; and 

WHEREAS, the City Engineer has further determined that the proposed vacation of said portion 
of East 8th Street will not adversely impact current or future access to adjoining properties or 
traffic circulation in the area; and 

WHEREAS, pursuant to California Streets and Highways Code Sections 8317, 8322, and 8323, 
facsimiles of the newspaper publication and public posting, attached hereto as Exhibit D, and an 
affidavit, attached as Exhibit E, confirming that the City Engineer completed the statutory 
requirements for notifying the public of the City's intention to vacate a portion of East 8th Street 
and of the locate, date, and time of public hearing to receive supporting evidence and public 
comments for the proposed vacation; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8313 and Govemment 
Code Section 65402, the Secretary of the Planning Commission of the City of Oakland has 
determined that there is no map or diagram nor any expressed policies or provisions preventing 
the vacation of these portions of public rights-of-way and that the location, purpose, and extent of 
the vacation therefore conforms with the City's adopted General Plan; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8348, the City Engineer 
has notified the serving public utilities, including water, natural gas, electricity, and 
telecommunications, of his intention to recommend to. the City Council that said portion of East 
8th Street be vacated with the sole reservation of public service easements in the vacated public 
right-of-way for existing City maintained sanitary sewer and storm water infrastmcture, and 
doing so, has received no objections from said utility companies; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8348, the City Engineer 
has determined and Caltrans has agreed that Caltrans shall assume the responsibility, at its sole 
expense and to the satisfaction of the City Engineer, for relocating existing publicly maintained 
utilities and privately owned facilities from said portion of East 8th Street proposed for vacation 
so that no subsurface or surface piping or cabling will remain in said vacated right-of-way; and 

WHEREAS, pursuant to California Streets and Highways Code Section 892, the City Engineer 
has further determined that the proposed vacation of said portion of East 8th Street will not limit 
public use of or impede public access for non-motorized transportation; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8320, a map delineating 
the metes and bounds may be used to establish the extent and location of the public right-of-way 
to be vacated, as shown in Exhibit A attached hereto; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8324, the Council of the 
City of Oakland may apply conditions for the vacation of public right-of-way and may instmct 
the City Clerk not to record a vacation until the conditions have been satisfied; now, therefore, be 
it 



RESOLVED: That pursuant to the California Streets and Highways Code, the California 
Govemment Code, and the Califomia Public Resources Code, the Council of the City of Oakland 
hereby makes the following determinations: 

• that pursuant to Section 15301 (existing facilities) and Section 15332 (Class 32: Infill 
Projects) of the California Environmental Quality Act (CEQA) Guidelines, the proposed 
vacation is categorically exempted; and 

• that the proposed vacation conforms with the City of Oakland's adopted General Plan; and 

• that the statutory requirements for properly noticing the public through conspicuous site 
posting and newspaper publication of the location and extent of the proposed vacation and 
the public hearing to receive supporting evidence and public comments were completed,; and 

• that the City of Oakland may relinquish a portion of the public right-of-way of East 8th Street 
to the Califomia Department of Transportation for the purpose of extending the westerly 
boundary of the right-of-way of Interstate Freeway Route 880; and 

• the proposed vacation does not limit public use or impede public access for non-motorized 
transportation; and 

• the proposed vacation requires the purchase of sufficient private property adjoining East 8th 
Street by Caltrans and the permitting by the City of Oakland of the constmction by Caltrans 
of a re-aligned portion of East 8th Street, including all publicly maintained infrastmcture 
easement for existing or future subsurface or above-surface utilities owned and maintained 
either by companies regulated by the Califomia Public Utilities Commission or by the City of 
Oakland or by the East Bay Municipal Utility; and 

• the proposed vacation will not increase traffic and pedestrian inconvenience nor decrease 
traffic and pedestrian safety; and be it 

• the proposed vacation will benefit the public and the citizens of Oakland by facilitating the 
seismic stmctural strengthening of the elevated freeway overcrossing at High Street; and be it 

FURTHER RESOLVED: That the map attached hereto as Exhibit A does fully delineate the 
metes and bounds of the section of public right-of-way proposed for vacation; and be it 

FURTHER RESOLVED: That Council of the City of Oakland will condition the vacation of 
said portion of East 8th Street to the Califomia Department of Transportation without valuable 
compensation to the City Of Oakland by terms set forth in an ordinance of vacation; and be it 

FURTHER RESOLVED: That a hearing to receive supporting evidence and public comments 
for a proposed ordinance that will conditionally vacate a portion of East 8th Street between the 
intersections of 37th Avenue and Alameda Avenue to the State of California Department of 



Transportation will occur in the Chamber of the City Council, Third Floor of City Hall, at One 
Frank Ogawa Plaza, in Oakland, Califomia, on October 6, 2009, at 7:02 p.m. local time. 

IN COUNCIL, OAKLAND, CALIFORNIA, , 2009 

PASSED BY THE FOLLOWING VOTE: 

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, 
and PRESIDENT BRUNNER 

NOES -

ABSENT -

ABSTENTION-

ATTEST: 
LATONDA SIMMONS 

City Clerk and Clerk of the Coimcil 
of the City of Oakland, Califomia 



Exhibit A 

Limits of the Vacation and Realignment of East 8th Street 
Between the Intersections of 37th Avenue and Alameda Avenue 
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'.^rATETOF CAUFORNlA-^BUSrNESS. TRANSPORTATION AND HOUSING AGENCY ARNOLn srHWARZENEGGER. Governor 

DEPARTMENT OF TRANSPORTATION 
DIVISION OF RJGHT OF WAY 
1 11 GRAND AVENUE 
P. 0, BOX23440, MS^llA 
OAKLAND, CA 94623-0440 
PHONE (510)286-5388 
FAX {510)286-5379 
TTY (800) 735-2929 

Flex your power! 
Be energy efficient! 

March 13,2009 

City Engineer 
Oakland, CA 

4-Ala-880 
Parcel 57780 
E A.165422 

Dear Sir or Madam: 

re: Application for the Vacation of East Eighth Street 

The State of Califomia, Department of Transportation and Home Depot U.S A., Inc. request and are in 
favor of the vacation of East Eighth Street (Street) in the City of Oaldand (City), adjacent to our 
properties between 37"' Avenue and the vicinity of 42"'' Avenue. 

Background: 
The State of California, Department of Transportation (Interstate 880) and Home Depot U.S.A., Inc. 
(4000 Alameda Avenue, Oakland, CA) are the only property owners adjacent to the Street. 
The Department's High Street Seismic Retrofit Project and the City of Oakland's (City) 42"̂ * Avenue and 
H i ^ Street Access Improvements Project (Projects) "are two separate projects that require land from the 
Home Depot property. In order to construct both public improvement Projects and to do the least harm to 
Home Depot, the Department and City have agreed that it is necessaryto vacate the Street. 

The Department and City have entered into a Cooperative Agreement that approves and requires the 
vacation of the Street (see attachment). 

Home Depot has requested and is in favor of the vacation of the Street to reduce the impact of the 
Projects on its property. 

Sincerely, 

MICHAEL CLANCY ^ 
Associate Right of Way Agent 
R/W Acquisition Services 
State of Califomia, Department of Transportation 

HOME DEPOT U.S.A., IN^j., 
a Delawace cpi 

^^"^^Erikp M. Strawn 
^̂ s- Sr. Attornpy 

Attachment 



04-Ala~8S0-PM 27.4 
R/W (or Home Depot ACQUISITION at High 

Street and 42"" Ave. 
04108-165421 
District Agreement No. 4-2190 

COOPERATIVE AGREEMENT 

rouMu Jtk De 
THIS AGREEMENT, ENTERED INTO EFFECTIVE ON 1^ - y U ^ A 2008, 
is between the STATE OF CALIFORNJA, acting by and throu^lu im Department of 
Transportation, referred to herein as "STATE," and 

CITy OF 0A1<LAND, a body politic and a 
municipal corporation of the State of 
California, referred to herein as "CITY." 

RECITALS 

L STATE and CITY, pursuant to Streets and Highwaj'S Code Section 114 and 130, are 
^ authorized to enter into a Cooperative Agreement for Improvements to State Highway 

System (SHS) within theCity of Oakland. 

2. STATE has a State Highway Project for improvements consisting of t h e Interstate Route 
880/High Street Seismic Retrofll Project In the City of Oaldand. referred to herein as 
"STATE PROJECT." 

3. Project approval and environmental document (PA&ED) phase for STATE PROJECT has 
been completed. 

4. CITY has a street improvement Project identified as the 42"" Ave/High Street Access 
Improvement Project, referred to herein as "CITY PROJECT," 

5. PA&ED phase for CITY PROJECT has been completed. 

6. Both STATE PROJECT and CITV PROJECT will require acquisition of a portion of 
property owned by Home Depot. Inc., referred to herein a s HOME DEPOT 
ACQUISITION. 

7. STATE PROJECT furtlier requires tlie vacation of a portion of CITY street^ specifically, 
East. 8"' Street 

8. STATE -and CITY" will each fund fifty percent (50%) of the total cost of the EXPERT 
WITNESS APPRAISAL (EWA) of the required parcels, performed by ah Expert Witness 
Appraiser. 

9. STATE will fund one hundred percent of the costs, estimated to be $9,500, associated 
with the vacation of East 8"' Street. 

10. CITY desires STATE to perform certain right of way services that include complete staff 
appraisals, prepare acquisition documents and acquire right of way hereinafter, STATE 
STAFF SERVICES, the terms and conditions of which are defined in Section I, Article 1. 
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vSTATE is agreeable to provide STATE STAFF, SERVICES to CITY as reimbursed 
pursuant to section U for flOME DEPOT ACQUISITION work. 

11. CITy Is willing to fund fifty percent (50%) of STATE'S esUmated costs of STATE STAFF 
SERVICES perfonned on HOME DEPOT ACQUISITION. 

12. The parties now define herein below the terms and conditions under which STATE 
STAFF SERVICES for HOME DEPOT ACQUISITION are to be performed and financed. 

SECTION I 

STATE AGREES: 

1. To perform EWA and STATE STAFF SERVICES (complete staff appraisals, prepare 
acquisition documents and acquire right of way} that are required foi" the HOME DEPOT 
ACQUISITION. 

2. - 'lb account foj' all costs for EWA and STATE STAFF SERVICES to be paid for by CITY for 
HOME DEPOT ACQUISITION pursuant to this Agreement. 

3. To submit a billing in the amount of $20,000 to CITY immediately following execution of 
this Agreement. Said figure represents STATE'S estimated costs for CITY'S share of 
STATE STAFF SERVICES, paid In a lump sum, for HOME DEPOT ACQUISITION. Any 
portion of ClTTs funds not expended by STATE shall be reimbursed to CITy upon the* 
expiration or sooner termination of tliis Agreement. 

4. To hire an Expert Witness Appi-aiser to appraise both CnY and STATE parcels on the 
HOME DEPOT ACQUISITION. The cost of said Expert Witness Appraiser is estimated to 
be $25,000; however contract is for $50,000 to cover any unexpected charges. Both 
CITy and STATE will get an original copy of the a.ppraisal. 

5. To pay for fifty percent (50%) oI" the total cost of the EWA for the CITY and STATE 
parcels. STATE shall pay the Appraisal firm for the total cost of appraisal ajid then 
submit a billing to CITY for CITTs proportional share of tlie total cost of the appraisal. 
STATE- shall include a copy of the appraiser's invoice and a copy of ttie payment STATE 
submits to Expert Witness Appraiser. 

6. To retain, or cause to be retained for audit by ClTY's auditors, for a period of three (3) 
yeiars from date of processing, the final detailed accounting statement and all STATE 
STAFF SERVICES records, and to make such materials available at STATE'S District 4 
Ofiice. Copies thereof shall be furnished to CITY if requested by CTFY. 

7. To make application, provide all supporting documentation as requii-ed by Commu23itj' 
and Economic Development Agency (CEDA] Building Sendees procedures and pay for 
100% of costs associated wltli the vacation of East 8"' Street, estimated by the CIIY to 
be $9,500 (i.e., $5,000 for the Street Vacation and $4,500 for the Street Search). 

8. To complete all mapping and utility relocation work and provide a permanent public 
utility easement through tlie vacated East 8̂ '̂ Street corridor, and generally to 
coordinate and malce arrangements witli said utilities to ensure tliat said public utility 
easement is recorded with the appropriate property title documents. 



District Agreement No. 4-2190 

SECTION II 

CITY AGREES: 

1. To deposit with STATE within twenty (20) business days of receipt of billing therefore 
which billing will be foi-warded immediately following execution of this Agreement, the 
amount of $20,000. Said figure represents the estimated costs for ClTY's share of SIATE 
STAFF SERVICES for HOME DEPOT AGQUISITfON. STATE shaU draw against these 
funds for the STATE STAFF SERVICES. In the event that tlie CnY"s share of STATE 
STAFF SERVICES exceeds $20,000. CITY will reimburse STATE pursuant to an 
amendment to this Agreement. . 

2. To reimburse STATE for fifty percent (50%) of the total cost, not to exceed $25,000, of the 
EWA performed by the Expert Witness Appraiser for the CHY arid STATE parcels, witlain 
twenty (20) business days of receipt of STATE'S billing therefor. In the event that the total 
cost of the EWA exceeds $50,000. CITY will reimburse STATE pursuant to an 
amendment to this Agreement, 

3. To open an escrow account and deposit into said escrow account, c n y s share of the 
acquisition capital cost for CITY parcel, when settlement has been reached. If c n y s 
parcel goes to condemnaOon. CITY shall pay the STATE'S legal staff and all associated 
costs necessary to condemn CITY parcel. 

4. To bear all responsibility and costs of property management for all ongoing business 
concerns associated with CITY parcel upon recordation of deed to City. 

5. To pursue all necessary steps in processing the vacation of East & '̂ Street, including 
approval by the City Council. 

SECTION in 

IT IS MUTUALLY AGREED: 

1. AH obligations of STATE under the terms of this Agreement are subject to the 
appropriation of resources by the Legislature, State Budget Act authority, and the 
allocation of funds by the Califomia Transportation Commission (CTC). 

2. In the event tliat there is a dispute between CITY and STATE regarding the dollai-
amount, or portions of the dollar amount, on receipt of STATE'S billing. STATE'S District 
Director for District 4 will provide CITY with a written decision on resolution of the 
dispute within sixty (60) days of receiving written notice of a billing dispute from CITY. If 

, CITY is not satisfied with the District Director's decision, CITY nnay appeal the District 
Director's decision to the State Local Programs Dispute Resolution Committee (LPDRC) 
for final resolution. The LPDRC will have 60 days to make a final resolution after 
receiving CITY written appeal. If the CITY disputes the LPDRCs decision, the CITy may 
seek the services of the Judicial Arbitration and Mediation Services. Inc. for mediation 
purposes to resolve the dispute. 

3. The party that discovers Hazardous Materials (ffM) will immediately notify the other 
party(ies) to this Agreement. 

1-IM-l is defined as hazardous material (including but not limited to hazardous waste) 
that requires removal and disposal pursuant to federal or state law, whether It is 
disturbed by STATE or CITY PROJECT or not. 
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HM-2 is defined as hazardous material (Including but not limited to hazardous waste) 
that may require removal and disposal pursuant to federal or state law, only if disturbed 
by SIATE or CITY PROJECT, 

4. STATE, independent of HOME DEPOT ACQUISITION, is responsible for any HM-l found 
within existing SHS right of way. STATE will undertalce HM-l management activities 
with nunlmum impact to HOME DEPOT ACQUISITION schedule and will pay all costs for 
HM-I management activities. 

CITY, independent of HOME DEPOT ACQUISITION, Is responsible for'any HM-] found 
witiiln existing Cm^ right of way. AnyHM-J riianagement activities undertaken by CITY 
shall be performed with minimum impact to HOME DEPOT ACQUISITION schedule and 
criY will pay all costs for HM-l management activities. 

5. If HM-2 is found within the limits of HOME DEPOT ACQUISITION, the public agency 
responsible for advertisement award, and administration (AAA) of the STATE or CITV 
PROJECT construction contract will be responsible for HM-2 management activities. 

Any management activity cost related to HM-2 is a STATT?; or CITY PROJECT 
construction cost. 

6. Management activities related to either HM-l or HM-2 include, without limitation, any 
necessary manifest requirements and designation of disposal facility. 

7. STATE'S acquisition or acceptance of title to any property' on which any hazardous 
materia! is found will proceed In accordance with STATE'S policy on such acquisition. 

8. If, during performance of right of way activities, new information is obtained which 
requires the preparation of additional environmental documentation for CITY PROJECT 
or STATE PROJECT to comply with CEQA and If applicable, NEPA, this Agreement will 
be amended to include completion of those additional tasks . 

9. All administrative draft and administrative final reports, studies, materials, and 
documentation relied upon, produced, created, or utilized for STATE PROJECT and CITY 
PROJECT will be held In confidence, pursuant to Govemment Code section 6254.5(e). 

Parties will not distribute, release, or share said documents with anyone other than 
employees, agents, and consultants who require access to complete HOME DEPOT 
ACQUISITION without the written consent of the party authorized to release them. 
unless required or authorized to do so by law. 

10. CITY agrees to obtain, as a CITY PROJECT cost, all necessary CITY PROJECT permits, 
agreements, and/or approvals from appropriate regulatory agencies, unless the parties 
otherwise mutually agree in writing 

U. STATE agrees to obtain, as a STATE PROJECT cost, all,necessary STATE PROJECT 
permits, agreements, and/or approvals from appropriate regulatory agencies, unless the 
parties otherwise mutually agree in writing. 

12. CITY shall be fully responsible for complying with and implementing any and all 
environmental commitments set forth in the environmental documentation, permit(s), 
agreements), and/or environmental approvals for CITY' PROJECT. The costs of said 
compliance and.Implementation shall be a CITY cost. 

13. STATE shall be fully responsible for complying with and implementing any and all 
environmental commitments set forth in the environmental documentation, permitfs), 
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agreement(s), and/or environmental approvals for STATE PROJECT. The costs of said 
compliance and implementation shall be a S'lATE cost. 

14. If there is a legal challenge to STATO PROJECT'S environmental documentation, 
including supporting investigative studies and/or technical environmental repoit(s). 
pennlt(s), agreement(s), en\'ironmental commitments and/or environmental approval(s) 
for STATE PROJECT, all legal costs associated with those said legal challenges shall be a 
STATE cost. 

25, If there Is a legal challenge to the CITY PROJECT'S enWrorimental documentation, 
including supporting investigative studies and/or technical environmental report(s), 

. pemilt(s), agreement(6). en\'1ronmental commitments and/or environmental appr6val(s) 
for CITY PROJECT, all legal costs associated with tJiose said legal challenges shall be a 
CITY cost. 

16. Nothing in the provisions, of this Agreement Is intended to create duties or obligations to 
or rights in third parties not parties to this Agreement or affect the legal liability of either 

^ party to the Agreement by imposing any standard of care with respect to the 
development, design, construction, operation or maintenance of State highways different 
from the standard of care imposed by law. 

17. Neither STATE nor any officer or employee thereof is responsible for any injury, damage 
or liabfiity occurring by reason of anything done or omitted to be done by CITY under or 
in connection with any work, authority or jurisdiction conferred upon CITY or arising 
under this Agreement. It is understood and agreed that CITY will fully defend. Indemnify • 
and save harmless STATE and all its officers and empioyees from all claims, suits or 
actions of eveî ^ name, kind and description brought forth under, including, but not. 
limited to. tortious, contractual, inverse condemnation or other theories or assertions of 
hablllty occurring by reason of anything done or omitted to be done by CITY under this 
Agreement. 

18. Neither c m ' nor any ofQcer or employee thereof is responsible for any Injury, damage or 
liability occurring by reason of anything done or omitted to be done by STATE under or 
in connection with any work, authority or jurisdiction conferred upon STATE or arising 
under this Agreement. It is understood and agreed that STATE will fully defend, 
indemniiy and save harmless CITY and all its officers and employees from all claims, 
suits or actions of every name, kind and description brought forth under, including, but 
not limited to, tortious, contractual, inverse condemnation or other theories or assertions 
of liability occurring by reason of anything done or omitted to be done by STATE under 
this Agreement. 

19. Prior to commencement of STATE STAFF SERVICES for PIOME DEPOT ACQUISITION. 
CITY may terminate HOME DEPOT ACQUISITION and this Agreement in writing. CITY 
shall remain obligated to reimburse SIATE, CITY shai-e of aU cost incurred by STATE 

, under this agreement prior to its tennination. 

20. If termination of this Agreement is by mutual consent. CrTY will bear fifty percent (50%) 
of all STATE STAFF SERVICES related costs incurred by STATE prior to termination and 
fifts' percent (50%) of the total cost of the appraisal performed by the Expert Witness 
Appraiser. 

21. "niis Agreement may be tenninated or provisions contained herein may be altered, 
changed, or amended by mutual (consent of the parties hereto by way of a written 
amendment to this Agreement. 
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22. -No alteration or variation of the terms of this Agreement shall be valid unless made by a 
forma] uniendment executed by the parties hereto and no oral understanding or 
agreement not Incon^orated herein shall be binding on any of die parties hereto, 

23. Notwithstanding any provisions in this Agreement to the contrary, this Agreement shall 
terminate upon completion of all right of way acdWties for CITY PROJECT, or on 
December 31, 201.2. whichever Is earlier in time, however, the Indemnification, legal 
challenge, environmental commitments, and audit clauses shall remain in effect until 
terminated or modified, in writing, by mutual agreement of the parties hereito. 

STATCOK CALIFORNIA 
Department of Transportation 

CITY OF OAKLAND 

WnX KEMPTON 
Director-

.A 

Deputy District Director "̂ 

Approved as to form and procedure: 

Attomey 
Department of Transportation 

Cil̂ ' Administrator 

Attest: 
Cit/Clerk 

'nUMS^'^S^ 

Certified as to budgeting of funds: Approved as to form: 

/ District Budget'Manager / 

Certified as to financial tenns and 
conditions: 

Accounting Admlnisti-ator 



. • • -• •_:V// Approved as (o Form and Legality 

:-, c . OAKLAND Cim COiJNC|C ^ 

2(l(l!lM/ir29 PfUvW RESOLUTION NO, 8_l_m c.M.S. 
Introduced by CouncIlmembBr 

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR OR 
HER DESIGNEE TO EXECUTE A COOVmj.TJW^ AGREEMENT 
AND AN AMENDMENT TO THE EXISTING FREEWAY 
AGREEMENT WITH THE CALIFORNIA DEPARTMENT OF 
TRANLSPORTATION (CALTRANS), FOR THE HIGH STREET 
SEISMIC RETROFIT AND 42ND/HIGH STREET PROJECTS 

WHEREAS, the Califomia Department of Transportation (Caltrans) and the City 
each have ongoing projects in the area of High Street and AT^ Avenue, namely, the High 
Street Seismic Retrofit PTO t̂ei, the 42'"'/High Street Aocess \mprovQment Project, 
respectively; and 

WHEREAS, both projects have previously received project and environmental 
approvals; and 

WHEREAS, both projects require the acquisition real property from parcels adjacent to each 
project site; and 

WHEREAS, Caltrans' High Street Seismic Retrofit Project requires that the City vacate a 
portion of East ^ Street, east of 37"̂  Avenue, to accommodate the reconfigured of&anip location; 
and 

WHEREAS, it is in the best interest of Caltram and the City to consolidate the acquisition of 
said property by a single party, namely, Caltrans, to maximize efficiency of efforts and costs, and to 
minimize disruption to the affected property owner; and 

WOffEREAS, City sta^will undertake proceedings to vacate a portion of East 8^ Street, east 
of 37*̂  Avenue, as a separate Council action, as said street will become unnecessary for general 
circulation of traffic after construction of the two projects; and 

WHEREAS, Caltrans and the City wish to enter into cooperative agreement for the 
acquisition of property and proposed street vacation; and 

WHEREAS, sufficient fundmg is available.in the Caltrans Grant Fund (2140), 42°" Avenue 
High Street Rightof Way Project (C98530); and 

WHEREAS, Caltrans and the City have previously entered into a Freeway Agreement, dated 
September 18/1947, relatmg to that portion of Slate Highway Route 880 fiomHijgh Street to Oak 
Street; and 

CERttnen COPY 

1 ce;4ify that this Is & true and airthentit. 

rice orthc Git)' Clerk B^e ^ 

file:///mprovQment
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WHEREAS, said Freeway Agreement will need to be amended to reflect the 
reconfiguration of the reconstructed freeway and City streets; now, therefore, be it 

RESOLVED: tiiat the City Administrator or her designee hereby be authorized to execute a 
cooperative agreement and an amendment to the existing freeway agreement with the Califomia 
Department of Transportation (Caltrans), for the High Street Seismic Retrofit and 42nd/High Street 
projects; and be it 

FURTHER RESOLVED: that the City Administrator or her designee be authorized to 
execute any additional documents or funding agreements necessary for the completion of the City's 
42"''/High Street Access Improvement Project 

m COUNCIL, OAKLAND, CAUFORNJA, JUN 1 7. 2008 20 

PASSED THE FOLLOWING VOTE: 

AYES- BROOKS, BRUNNER, CHANG. KERNIGHAN, NADEL, QUAN, REID. AND PRESIDENT DE LA FUENTE - ^ 

N O E S - ^ 

ABSENT- ^ 

ABSTENTION 
- / 

ATTEST: 

City CIeî <flhd Clerk of the Coundl 
of the City of Oakland. Califomia 

CER'TliFIED COPV 
I ̂ ^ify that this is a true and asekoatte 

'OffiM of the atj ' Cierk S S T 



Exhibit C 

STATBQP r:,^I,[ppftNlA—BUSIffljRS. TTtANSPORTATinN AND HOUSING ACBr^CV ARNOIDSCHWARTintJPnnnB n»«.mor 

DEPARTMENT OF TRANSPORTATION 
DrVISON OF RIGHT OF WAY 
] 11 GRAND AVENUE 
P. O. BOX23440-MS IlA 
OAKLAND. CA 94623-0440 • . 
PHONE (51OJ 286-5388 
FAX (510)286-5379 
TTV (BOO) 735-2929 

May 14,2008 

THIS COPY FOR 

.̂ cA^cY 

Fiex your p o w e r ! 
Se energy effideittl 

4-Ala-S80 
Parcels 57780-1, 57780-2, 57780-5 
EA. 165422 

Home Depot U.S.A. inc. 
Attn: Ann K. Jerhoff, Comisel 
Real Estate Law Group 
3800 West Chapman Avenue 
Orange, CA 92868 

Dear Ms. Jerhoff: 

Attached is your copy of the Right of Entry agreement, which has now been executed on behalf 
of the State of California, 

Your cooperation is appreciated. 

Sincerely, 

Original Signed By: 

MICHAEL CLANCY 
Associate Right of Way Agent 
Acquisition Services 

Attachment • 

cc: Home Depot U.S A., Inc. 
Attn: Vice President, Real Estate Law Group 
Store No. 1007 
2455 Paces Ferry Road, C-20 
Atlanta, GA 30339-4024 
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State of California 
Department of Transportation 
Mr. Bijan Sartipi 
District Director 
District 04 
111 Grand Avenue 
Oakland, CA 94612 

Dear Mr. Sartipi; 

y Distr ict 04 

Dis t t io t Office Chief 
R/W A c g u ^ : j ± i . ^ ^ J ± t ^ Sendees 

Permission is hereby granted to enter upon our land, at 4000 Alameda Ave.. Oakland CA as. 
indicated by sub-parcel numbers 57780-1. 57780-2 & 57780-5-pn.^e-gl^ched Appraisal Maps 
A-1326.0a. A-1326.4 & A-1326:5 dated March 20. 2007 for "tlie''purpose pi" constructing or 
improving a pubhc highway and accomplishing all necessary incidents^&ereto; • 

It is understood that this permission is not a waiver in any way of the rigfat„Qf ..compfinsatiQ^ for 
such land or of any remedy authorized by law to. secure payment therefor. HomeDepot U.S.A., 
Inc., a Delaware corporation (referred to herem variously as "Owner", "Grantor", and "Home 
Deppt") acknowledges it has been advised of its right to receive immediate ;eomp;?psation and 
has waived that right, agreeing to be compensated at a later date with mterest. • •:>' ;>;r''. .; • 

This permission is granted in consideration of the location, improvement5niLilQQ§trueypn"pT'" 
such highway and incidents thereto, which it is understood is required by the State of Califomia, 
Department of Transportation ("State" or "the Department'*), with the understanding that you 
will-hereafter without unnecessary delay, negotiate with the undersigned, an^ ^ o t h ^ person, if. 
any, having any right, title or interest in said property, to agree upon terms of compensation and 
that, if any agreement cannot be reached you will promptly commence" eminent-domain-
-proceedings, including a deposit of funds to support an Order for Poss.e^im4jii.,Jiaye_such 
compensation determined. ' " ' 

Section 1245.235 of the Code of Civil Procedure requires the State of Califomia, Department of 
Transportation, to give each person whose property is to be acquired by eminent domain notice 
and a reasonable opportunity to appear before the California Transportation Commission and be 
heard on ftie matters referred to in Section 1240.030 of the Code of Civil Procedure, which 
provides: 

The power of eminent domain may be exercised to acquire property for a proposed project only 
if all of the following are established: 
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(1) The public interest and necessity require the project. 

(2) The project is planned or located in the manner that will be most compatible with 
the greatest public good and the -least private injury. 

(3) The property sought to be acquired is necessary for the project. 

. (4) The offer required by Section 7267.2 of the Government Code has been made to 
the owner or others pf record. (If an offer has not been made, an appraisal will be 
prepared as soon as practicable and an offer made of the fiill amount of such 
appraisal.) 

By granting this irrevocable right to possession, and use of the parcels to State, Owner a^ees to 
the following: (1) Owner specifically waives the notice requked by Code of Civil Procedure 
Section 1245.235 of the hearing of the matter referred to in Code of Civil Procedure 

-i!ecfton-]^40:G30-and-the'adoption-t>fthe-reeolution-of-neeessity4jy-&eH9alifornia-Tfansportati^ 
Commission autiiorizmg the taking of the property described in Exhibit A; (2) Owner shall not 
object to the filmg of an eminent domain prpceeding to acquire the property described in 
Exhibit A; and (3) in any eminent domain action filed by State to acquire the property described 
m Exhibit A, Owner shall not challenge State's right to take such property, and the only issue 
shall be the amount of just compensation for the property. 

It is understood that the State of Califomia, Department of Transportation," will pay interest from 
.fhe date of execution of this Right of Entry on the just compensation paid by the State of 
California, Department of Transportation. The rate of interest will be the rate of earnings of the 
Surplus Money Investment Fund and computation will be in accordance with Section 1268.350 
of the Code of Civil Procedure. Interest will be computed to and including the date of deposit of • 
compensation. 

The State agrees to indemnify and hold harmless Grantor from any habiUty arising out of State's 
operations under this agreement. State further agrees to assume responsibility for any damages 
arising from State's operations under this agreement and State will, at its option, either repair or 
pay for such damage. The State shall either fill any excavations made by the State in the subject. 
property at the end of each construction day or take such steps, consistent with standard 
engineermg and construction practices, as are reasonably necessary to secure and limit public 
access to the excavation areas. 

It is understood and agreed by and between the parties hereto that tiiis Right of Entry gives the 
State possession of the requirement, as described on the attached map, for fhe State's project and 
that possession of the requirements for the City's project is not required at tliis time. 

The State made a written pffer of $1,778,000 to Home Depot for the State's requirement on 
March 15, 2005. Based on the reduced requirement that is described on the attached map, the 
State's appraisal is being revised. This reduced amount will be the basis of the State's future 
offer to compensate Home Depot for the reduced requirement, improvements and damages, if 
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any. The parties acknowledge and agree that the State's final written offer to Home Depot will 
include the Initial Pylon Sign Payment and the Initial Parking Lot Payment (as those terms are 
defmed below); and that so long as the State pays tiie Initial Pylon Sign Payment and the Initial 
Parking Lot Payment to Home Depot in accordance with the terms' of tiiis Right of Entry, the 
Initial Pylon Sign Payment and the Initial Parking Lot Payment will be deducted from the fmal 
payment to be paid by the State to Home Depot for the State's requirement. 

It is agreed and confirmed by the parties hereto that notwithstanding other provisions in this 
contract, the right of possession and use of the subject property as described on the attached map, 
for the State's project, including the right to remove and dispose of improvements, shall 
commence on the date of execution of this Right of Entty. 

It is understood and agreed by and between the parties hereto that the order of construction of the 
State's project will be (1) the reconfiguration of the parking lot by Home Depot to accommodate 
the re-establishmeiit of the pylon sign; (2) re-establishment of the approximately 100 foot pylon, 
sign by Home,Depot as described hereafter; (3),relocation of utilities by the State and its agents 
onto the utility conidor identified on the attached map as suS-parcel 57780-5, restricting use of 
that portion of the parkmg; (4) grading and paving of sub-parcel 57780-5 by the State and its 
. agents after utility relocation has been completed; and (5) the re-establishment of the parking lot 
by Home Depot after the completion of die State's project and fhe East 8th Street vacation. 

It is understood and agreed by and between the parties hereto that the Department and Home 
Depot will enter mto a Right of Way Contract to compensate Home Depot for the actual cost to 
re-establish the pylon sign onto tiieir remainder parcel, including without limitation soft costs 
such as permit fees and engineering fees. An initial payment of $200,000.00 will be made to 
Home Depot within sixty (60) days after the full execution of this Right of Entry by the State and. 
Grantor (the 'Tnitial Pylon Sign Payment"). Said Contract will be handled separate from the land 
acquisition and related costs. Home Depot will re-establish said sign as soon as possible after 
the execution of the beforementioned contract. As discussed above, the Initial Pylon Sign 
Payment will not be included in the State's final compensation. 

It is understood and agreed by and between the parties hereto that it is tiie intent of tiie State to 
make its best effort to coordinate the aforementioned utility relocations so that they are 
completed widiin IB months of tlieir commencement, as set iforth in the Construction Schedule 
attached hereto as Exhibit B ("Construction Schedule"). 

It is understood and agreed by and between the parties hereto that the Department and Home 
Depot will enter into a Right of Way Contract to compensate Heme Depot for the actual costs to 
relocate site utilities, meters and light poles at parcel 57780-5 to the extent necessary to assm"e 
their continued ftinctionality and security during the State's performance of its work, and to re­
establish then- parking lot on the surface of the aforementioned utility corridor, parcel 57780-5, 
and the vacated portion of East S'*" Street as described hereafter, including without limitation soft 
costs such as permit fees and engineering fees, and all.attorneys' fees (up to a maximum amouut 
of $47,000.00) incurred by Home Depot with respect to the preparation and negotiation of this 
Right of Entry and the other documents and instmments leading up to, or resulting from, tbis 
Right of Entry and the State's acquisition of an easement across the subject property (provided, 
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however, that the foregoing provisions of this sentence shall not obligate the State to compeiisate 
Home Deppt for any attorneys' fees arising fi-om litigation between Home Depot and the State 
with respect to the valuation of the easement to be acquired by the State). An initial payment of 
$120,000,00 will be made to Home Depot upon the full execution of this Right of Entiy by the 
State and Grantor (the "Initial Parking hot Payment"), Said Contract will be handled separate 
from die land acquisition and related costs. Home Depot will be responsible for re-establishing 
said parking lot. As discussed above, the Initial Parking Lot Payment will not be included in the 

• State's final compensation. 

It is further understood and agreed by and between tiie parties hereto that the City of Oakland 
(City) and the Department are jointly working tpwarĵ ^̂ the closure of East 8'̂  Street between 37"" 
Avenue and Alameda Avenue; The Department, City and Home Depot will enter into a global, 
settlement to transfer the property rights required for both the City's and the Department's 
projects. Said settlement will provide for the closing of East Ẑ^ Street and deeding the excess, 
vacated East 8"̂  Street to Home Depot with a reservation for the necessary easements to maintain 
said excess as a public utility corridor.. Said reservation may include underground, surface and 
a^a! utility easements. Every effort will be made to place surface facilities in such a way to be 
consistent with Home Depot's parking^ lot. Said reservation will piimanly beTor'\ni'dergrouucr~ 
utilities and will not affect'Bome Depots right to use said excess area, as an "at grade" parking 
let, The afprementioned limitations on said reservations will be included ki the utility easement 
portion of the grant deeds transferrmg the project requirements for both the City and 
Department's projects. 

The State shall promptly pay and discharge all claims fpr labor perfbrmed, supplies furnished 
and services rendered at the request of tiie State and shaU keep Grantor's property and all 

• portions thereof free of all mechanics' and materialmen's liens in connection therewith. If any 
lien is filed, the State shall cause such lien to be released and removed within twenty (20) days 
after the date of filing, and if the State fails to do so. Grantor, at the State's expense, may take 
such action as may be necessary to remove such lien, without the duty to investigate the validity 
of such. lien. Prior to entry upon Grantor's property, the State shall provide Grantor with • 
evidence of commercial general liability insurance (i.e., a certificate, of insurance), naming 
Grantor as an additional insured which covers the entry upon Grantor's property by thie State 
and/or the State's representatives and agents. Such insurance shall have a limit of liability of not 
less than Three Million Dollars ($3,000,000.00) per occurrence and in the aggregate and be on .an 
"occurrence" and not a "claims made" basis. Home Depot acknowledges that the State is self 
insured. Proof of insurance is attached hereto as Exhibit C. 

Should any dispute arise over the interpretation of this Right of Entiy or should any action be 
brought to enforce the terms of this Right of Entry, the prevailing party shall be entitled to * 
recover from the other party reasonable attorneys' fees and costs. 

This Right of Entry contains the entire understanding and agreement of the parties hereto relating 
to the rights herein granted and the obligations herein set forth. Any prior, contemporaneous, or 
subsequent written or oral representations and modifications concerning this Right of Entry shall 
be of no force or effect. This Right of Entry may be amended only by a written instiiunent 
signed by both Grantor and the State. 
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This Right of Entry may be executed in one or more counterparts, each of which shall, for all 
purposes, be deemed an original and all such counterparts, taken together, shall constimte one 
and the same instrument. 

All notices given under this Right of Entry shall be in writing and shall be transmitted either by 
personal delivery, a reputable overnight courier which keeps receipts of delivery (such as Federal 
Express), or through the facilities of the United States Post Office (postage prepaid, certified 
mail, return receipt requested). Any such notices shall be effective upon delivery. Notices of the 
respective parties shall be sent to the following addresses unless written notice of a change of 
address has been previously given pursuant hereto: 

To the State: . Department of Transportation, District 4 
Attn: Michael Clancy. MS 11A 
111 Grand Avenue, Oakland, CA 94612 
P.O. Box 23440 

:..QMMii..QL.94mzQ44Q, , i :. 

To Grantor: Home Depot U.S.A., Inc. 
2455 Paces Ferry Road, C-20 
Atlanta, GA 30339-4024 
Attention: Vice President - Real Estate Law Group 
Store No.: 1007 

With a copy to: Home Depot tJ.S.A., Inc. 
38O0 West Chapman Avenue 
Orange, CA 92S68 
Attention: Divisional Cprporate Counsel -
Real Estate Law Group 

The failure to insist upon strict performance of any of the terms, covenants, conditions and 
agreements contained herein shall not be deemed a waiver of any rights or remedies of the failing 
party, and shall not be deemed a waiver of any subsequent breach or default in the performance 
of any of the covenants contained herein by the same or any other person or entity. 

Except as expressly provided herein, nothing herein contained shall be deemed to be a gift or 
dedication of the subject property or any other portion of Grantor's property to the general public 
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or for any public purpose whatsoever, it being the intention of the parties that this Right of Entry 
shall be strictly limited to and for the purposes herein expressed. 

Sincerely, 

HOME DEPOT U.SA., INC., 
a Delaware corporation 

Exhibit A 
Exhibit B 
Exhibit C 

Address: 

Description of Subject Property 
Construction Schedule 
Proof of State's Insurance 

Home Depot. U.S.A. 
3800 Chapman Avenue 
Orange. CA 92868 

' ^ 

RECOMMENDED FOR APPROVAL: 

By j 2 - ^ 
MICHAEL CLANCY X ' . 
Right of Way Agent 

By 
JASPREET SINGH 
District Branch Chief 
RAV Acquisition Services "B" 

ACCEPTED: 

STATEOF CALIF0RNL4 
DEPARTMENT OEJHRAWSPORTATION 

R. A. MACPHERSON 
Deputy District Director 
Right of Way 

By 
STANLEY G M 

~"^^s-<=- JSSL, 

STANLEY 
Project Manager 
Project Management East - Ala 
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Construction Schedule 

Preliminary Construction Schedule (Parcel No. 57780 Home 
Depot) 

Prior to Begin Construction on State's Proiect 

0-18 Months (Relocation by Utility Companies) 
(Note: Utility relocation schedule is preliminary. For final schedule, see X>4 - R/W 

Utilities.) 

• East Bay Municipal Utility District (EBMUD) will relocate its 48" saiaitary sewer line. 
The fmai 

-••connecti'oiiswi/lbeoutside of the-Home Depot-easement area;-assoon-as possible; 
during the dry season. • EBMUD and all other utilities will repave and stripe 
after their respective relocations 

• All other utilities relocate into the easement area after EBMUD is fmisiied. 

Begin Constmction on State's Project 

0-8 Months (Work Not Impacting Home Depot) 

8-13 Months (Work Impacting Home -Depot) 

• East 8th Street closed 
• State demolishes East 8th and land acquired in fee from Home Depot. 
• StaterelocatesCity of Oakland's sewer onto the easement area. 
• State builds,and finishes retaining wall on southeast side of Home Depot. 
• State finishes curb and gutter at East 8th Street closures. . . 
• All planned major constmction on Home Depot parking lot easement area completed. 

Approximately 13 months from begin construction on State's project, work outside the 
Bome Depot property completed. 
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Exhibit D 

Notification Of A Public Hearing On A Proposed Conditional Vacation Of A Portion 
Of East 8th Street Between The Intersections Of 37th Avenue And Alameda Avenue 

To The California Department Of Transportation (Caltrans) 

PUBLIC NOTICE 

Pursuant to California Streets and Highways Code Section S320 et seq., notice is given to the public that the Council of the City of Oakland intends to 
vacate a portion of East 8th Street between the intersections of 37th Avenue and Alameda Avenue without cost to the California Department Of 
Transportation for the Interstate 880 seismic retrofit at High Street. 

Notice is also given to the public that the Council of the City of Oakland will hold a liearing to receive evidence supporting and public comments for the 
proposed conditional vacation in the Chamber of the Cit)' Council, on the Third Floor of City Hall, at One Frank H. Ogawa Plaza, in bakland, 
California, on October 6,2009, beginning at 7;02 p.m. local time. i 

II isa misdemeanor to deface or to remove this posting. Violators are subject to a fine of SI ,000 and a jail sentence of 6 months. 



Exhibit E 

Affidavit Certifying Notifications Of A Public Hearing On A Proposed Conditional 
Vacation Of A Portion Of East 8th Street Between The Intersections Of 37th Avenue 
And Alameda Avenue To The California Department Of Transportation (Caltrans) 

Pursuant to California Streets and Highways Code Section 8322,1 hereby certify that the 
following public notifications did occur on the dates and times and at the locations and for the 
durations indicated below: « 

Site Posting 

Facsimiles of the attached placard were affixed before September 22, 2009, to City street light 
poles in the public sidewalk at intervals not exceeding three hundred (300) feet along East 8th 
Street between the intersections of 37th Avenue and Alameda Avenue, and have remained in 
place since then advising the public of a hearing on October 6,2009, at 7:02 p.m. local time, 
in the Chambers of the Cotmcil of the City of Oakland, on the Third Floor of City Hall, at One 
Frank H. Ogawa Plaza, to receive evidence and public testimony on the proposed vacation of a 
portion of the public right-of-way delineated on the placard. 

Newspaper Publication 

The attached notice was published in the Oakland Tribune on September 8, 2009, and 
September 15, 2009, advising the pubhc of a hearing on October 6, 2009, at 7:02 p.m. local 
time in the Chambers of the Coimcil of the City of Oakland, on the Third Floor of City Hall, at 
One Frank H. Ogawa Plaza to receive evidence and public testimony on the proposed vacation 
of a portion of East 8th Street between the intersections of 37th Avenue and Alameda Avenue to the 
Califomia Department Of Transportation (Caltrans) without cost and further advising the public 
that a map delineating the portion of the public right-of-way proposed for vacation is available 
at the Building Services counter on the Second Floor of the Dalziel Administration Building at 
250 Frank H. Ogawa Plaza. 

L^JTJ^ date JH>iefAb^ / A UO^ by 
RAYMOND M. DERANIA 
Deputy Director - City Engineer 
Community and Economic Development Agency 
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OAKLAND CITY COUNCIL 

Ordinance No. C.M.S. 

ORDINANCE CONDITIONAL VACATING OF A PORTION OF EAST 8th STREET 
BETWEEN THE INTERSECTIONS OF 37th AVENUE AND ALAMEDA AVENUE 

TO THE CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR THE 
INTERSTATE FREEWAY ROUTE 880 SEISMIC RETROFIT AT HIGH STREET 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8300 et seq., a public 
meeting was held in the Chamber of the Council of the City of Oakland, on the Third Floor of 
City Hall, at One Frank H. Ogawa Plaza, in Oakland, Califomia, on October 6, 2009,, beginning 
at 7:02 p.m. local time to receive supporting evidence and public comments for a proposed 
ordmance conditionally vacating (abandoning) a portion of East 8th Street, formerly Lloyd Street, 
between the intersections of 37th Avenue, formerly Merrill Avenue, and Alameda Avenue, 
formerly Washington Avenue, to the Califomia Department Of Transportation (Caltrans); and 

WHEREAS, pursuant to the Califomia Streets and Highways Code, Califomia Govemment 
Code, and Califomia Public Resources Code, the Coimcil of the City of Oakland has previously 
made the following statutory determinations by Resolution: 

• The Council of the City of Oakland may adopt terms of performance by the Califomia 
Department of Transportation that condition the vacation. 

• The proposed vacation is categorically exempted from the California Environmental Quality 
Act (CEQA). 

• The proposed vacation conforms with the City of Oakland's adopted General Plan. 

• The statutory requirements for properly noticing the public through conspicuous site posting 
and newspaper publication of the location and extent of the proposed vacation and the public 
hearing to receive supporting evidence and public comments were completed. 

• The statutory requirements for properly noticing serving utilities of the proposed vacation and 
intention to reserve public service easements for City maintained infrastmcture were 
completed the public through conspicuous site. 

• The City of Oakland may relinquish a portion of the public right-of-way of East 8th Street to 
the Califomia Department of Transportation for the purpose of extending the westerly 
boundary of the right-of-way of Interstate Freeway Route 880. 

• The proposed vacation does not Ihnit public use or impede public access for non-motorized 
transportation. 



• The proposed vacation requires the purchase of sufficient private property adjoining East 8th 
Street by Caltrans and the permitting by the City of Oakland of the construction by Caltrans 
of a re-aligned portion of East 8th Street, including all publicly maintained infrastructure 
easement for existing or future subsurface or above-surface utilities owned and maintained 
either by companies regulated by the California Public Utilities Commission or by the City of 
Oakland or by the East Bay Municipal Utility. 

" The proposed vacation will not increase traffic and pedestrian inconvenience nor decrease 
traffic and pedestrian safety. 

• The proposed vacation will benefit the public and the citizens of Oakland by facilitating the 
seismic structural strengthening of the elevated freeway overcrossing at High Street; and 

WHEREAS, pursuant to California Streets and Highways Code Sections 8312 and 8355, 
Caltrans has previously filed an application (PPE 08070) with the City Engineer of the City of 
Oakland and paid fees required by the Master Fee Schedule requesting that the Council of the 
City of Oakland vacate said portion of East 8th Street to Caltrans, as shown on Exhibit B attached 
hereto; and 

WHEREAS, said vacation of a portion of East 8th Street will expand the right-of-way westerly 
of the adjoining Interstate Freeway Route 880 (I 880), formerly Califomia Highway Route 69 
(Eastshore Freeway) and Route 17 (Nimitz Freeway), which will facilitate the necessary seismic 
stmcmral retrofitting of the elevated freeway ramp serving the overcrossing at High Street; and 

WHEREAS, pursuant to Califomia Govemment Code section 7267.2, Caltrans has executed an 
agreement with the owner. Home Depot USA, Inc., of the westerly parcel adjoining said portion 
of East 8th Street to purchase sufficient real property for the constmction of a re-aligned street as 
replacement public right-of-way for East 8th Street, as shown on Exhibit C attached hereto; and 

WHEREAS, pursuant to City of Oakland Resolution Nos. 19487 C.M.S. and 20972 C.M.S., the 
City and the State of CaHfomia entered into Freeway Agreements in September 18,1947, and 
September 28, 1948, for land acquisition and transportation improvements to the Eastshore 
Freeway between 34th Avenue and High Street; and 

WHEREAS, pursuant to City of Oakland Resolution No. 81376 C.M.S., the Council of the City 
of Oakland approved an amendment to said Eastshore Freeway Agreements for Caltrans' 
pending High Street seismic retrofit project and for the City's pending 42nd Avenue/ High Street 
capital improvement project (no. C 98530); and 

WHEREAS, pursuant to said Resolution No. 81376 C.M.S., the City of Oakland and Caltrans 
executed a Cooperative Agreement on June 30, 2008, concurring that said re-aligned street on 
said adjoining parcel shall be constmcted with infrastmcture permits issued and inspected by the 
City Engineer, as shown on Exhibit B attached hereto; and 

WHEREAS, Caltrans has also proposed and the City Engineer has concurred that it is necessary 
for Caltrans to dedicate the underiying fee simple interest of said re-aligned portion of East 8th 



Street to the City of Oakland without valuable consideration upon completion of the constmction 
to assure that said street will be used as public right-of-way; and 

WHEREAS, said portion of real property to be purchased by Caltrans from Home Depot USA, 
Inc., is identified by the City of Oakland as 3801 East 8th Street and by the Alameda County 
Assessor as parcel no. 033- 2250- 018-03. 

WHEREAS, the metes and bounds establishing the width and curvilinear length of said portion 
of East 8th Street proposed for vacation is delineated on the map entitled "Right-Of-Way 
Appraisal A-1326.5", most recently revised August 1, 2007, as shown on Exhibit A attached 
hereto; and 

WHEREAS, the metes and bounds of the proposed length and width of said re-alignment of East 
8th Street on adjoining privately owned property is also delineated on Exhibit A attached hereto; 
and 

WHEREAS, the Traffic Engineer of the City of Oakland has reviewed the design by Caltrans of 
the proposed re-alignment of East 8th Street across said adjoining parcel; and 

WHEREAS, the City of Oakland acquired title to said portion of East 8th Street proposed for 
vacation through an original dedication of the Lloyd Street right-of-way separating Blocks E and 
F, as shown on the Brooklyn Township subdivision map entitled "Map Of The Fmitvale . 
Terminal Tract", recorded December 7,1895, series no. B9899, in book 15 of maps, page 41, by 
the Alameda County Recorder,.and as the metes and bounds of East 8th Street are more fully 
described by monuments shown on Parcel Map No. 6621, recorded February 15, 1994, series no. 
940633.01, by the Alameda County Recorder; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8348, the City Engineer 
has determined and Caltrans has agreed that Caltrans shall assume the responsibility, at its sole 
expense and to the satisfaction of the City Engineer, for relocating existing pubhcly maintained 
utilities and privately owned facilities from said portion of East 8th Street proposed for vacation 
so that no subsurface or surface piping or cabling will remain in said vacated right-of-way; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8320, a map delineating 
the metes and bounds may be used to establish the extent and location of the public right-of-way 
to be vacated, as shown in Exhibit A attached hereto; and , 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8324, the Council of the 
City of Oakland may apply conditions for the vacation of public right-of-way and may instmct 
the City Clerk not to record a vacation until the conditions have been satisfied; now, therefore, 

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 

L Theconditional vacation of a portion of East 8th Street between the intersections of 37th 
Avenue and Alameda Avenue, as delineated in the attached Exhibit A, without cost to the 
California Department Of Transportation (Caltrans) is hereby ordered. 



2. Pursuant to California Streets and Highways Code section 8348, public service easements for 
existing and relocated sanitary sewer and storm water mains maintained by the City of 
Oakland shall be reserved, and the metes and bounds locating said reservations shall be 
established to the satisfaction of the City Engineer of the City of Oakland. 

3. Pursuant to California Government Code section 7050, the City Engineer of the City of 
Oakland is hereby authorized to accept the dedication without cost of the underlying fee 
simple interest of said re-aligned portion of East 8th Street upon completion of the 
constmction and final inspection approval of the infrastmcture permit. 

4. This Order of Vacation shall expire by limitation and become void should the California 
Department of Transportation fail to complete all of the following required actions within 
each of the time limitations set forth below: 

a. Within four (4) years following adoption of this ordinance, Caltrans or its authorized 
designee shall file a complete infrastructure permit application with the City Engineer and^ 
pay all required fees and security deposits to re-align the public right-of-way for East 8th 
Street and re-locate existing and install new publicly maintained utilities and privately 
owned facilities, which include, but are not limited to, potable water piping, natural gas 
piping, fuel oil piping, sanitary sewer and storm water piping, electrical and 
communications cabling, sidewalk, curb, gutter, storm water catchments, roadway 
paving, and street lighting. 

b. Within one (1) year following the filing of a complete infrastmcture permit application, 
Caltrans or its authorized designee shall obtain an issued permit and commence 
construction. 

c. Within two (2) years following commencement of construction, Caltrans or its authorized 
designee shall obtain final inspection approval from the City Engineer for said 
infrastructure permits. 

d. Within one year (1) year following fmal inspection approval of the infrastructure permit, 
Caltrans shall file an offer of dedication with the City Engineer and in a form acceptable 
to the City Attomey of the City of Oakland for the underlying fee simple interest of the 
re-aligned portion of East 8th Street without cost to the City of Oakland. 

5. By the acceptance of the vacated section of the East 8th Street public right-of-way, the 
California Department of Transportation acknowledges each of and agrees to all of the 
following: 

a. The California Department of Transportation shall defend, hold harmless, and indemnify 
the City of Oakland and its officials, officers, employees, representatives, agents, and 
volunteers from any and all claim, demand, lawsuit and judgment for 
damages of any kind and nature whatsoever arising out said vacation and regardless of 
responsibility for negligence. 



b. The City of Oakland makes no representations or warranties as to the conditions beneath 
said vacated section of the public right-of-way; and that by accepting this vacation, the 
Califomia Department of Transportation agrees that it will use the vacated area in the future 
at its own risk. 

c. The City of Oakland is unaware of the existence of any hazardous substances beneath 
said vacated area, and the Califomia Department of Transportation hereby waives and 
fully releases and forever discharges the City of Oakland and its officers, officials, 
representatives, employees, agents, and volunteers from any and all claims, demands, 
liabilities, damages, actions, causes of action, penalties, fines, Hens, judgments, costs, or 
expenses whatsoever (including, without limitation, attomeys' fees and costs), whether 
direct or indirect, known or unknown, foreseen or unforeseen, that may arise out of or in 
any way connected with the physical condition, or required remediation of the excavation 
area or any law or regulation applicable thereto, including, without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended (42 U.S.C. Sections 9601 et seq.), the Resource Conservation and Recovery Act 
of 1976 (42 U.S.C. Section 6901 et seq.), tiie Clean Water Act (33 U.S.C. Section 466 eL 
seq.), the Safe Drinking Water Act (14 U.S.C. Sections 1401-1450), tiie Hazardous 
Materials Transportation Act (49 U.S.C. Section 1801 etseq.), tiie Toxic Substance 
Control Act (15 U.S.C. Sections 2601-2629), tiie Califomia Hazardous Waste Control 
Law (Califomia Health and Safety Code Sections 25100 et seq.), the Porter-Cologne 
Water Quality Control Act (Califomia Health and Safety Code Section 13000 et seq.), the 
Hazardous Substance Account Act (Califomia Health and Safety Code Section 25300 eL 
seq.), and the Safe Drinking Water and Toxic Enforcement Act (Califomia Health and 
Safety Code Section 25249.5 et seq.). 

d. The California Department of Transportation understands and agrees that it hereby 
expressly waives all rights and benefits which it now has or in the future may have, under 
and by virtue of the terms of Califomia Civil Code Section 1542, which reads as follows: 
"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE 
TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE DEBTOR". 

e. The Califomia Department of Transportation recogmzes by waiving the provisions of Civil 
Code Section 1542, it will not be able to make any claims for damages that may exist, and 
to which, if known, would materially affect its decision to accept the vacation of said 
section of the public right-of-way, regardless of whether its lack of knowledge is the result 
of ignorance, oversight, error, negligence, or any other cause. 

f. The Califomia Department of Transportation shall be responsible in perpetuity for the 
installation, maintenance, repair, and removal of all infrastructure improvements located 
within the vacated public right-of-way, including but not limited to roadway pavement, 
sidewalks, curbs, gutters, trees and landscaping, irrigation, electrical lighting, sanitary 



sewer piping, and storm water piping, but excepting from said responsibility 
infrastmcture improvements that are otherwise regulated by California Public Utilities 
Commission. 

6. Pursuant to Califomia Streets and Highways Code Section 8336, this order of vacation shall 
not be complete unless and until this Ordinance has been filed with and recorded by the 
Alameda County Clerk-Recorder. 

IN COUNCIL, OAKLAND, CALIFORNIA, , 2009 

PASSED BY THE FOLLOWING VOTE: 

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and 
PRESIDENT BRUNER 

NOES -

ABSENT -

ABSTENTION -

ATTEST: 
LATONDA SIMMONS 

City Clerk and Clerk of the Council 
of the City of Oakland, Califomia 



Exhibit A 

Limits of the Vacation and Realignment of East 8th Street 
Between the Intersections of 37th Avenue and Alameda Avenue 



Exhibit B 

•l-^rATEIJF CALIFORNIA—HI];;[NESS TftANSPORTATiON AND MOUSrWC AOENCV -ARNOLD SCHWAR^RhfPOGER. Govefnor 

DEPARTMENT OF TRANSPORTATJON 
DI\/1SI0N OF RJOHT OF WAY 
111 GRAND AVENUE 
P. 0 60X23440, MS-liA 
OAKLAND, CA 94023-0440 
PHONE (510)286-5388 
FAX (510)286-5379 
Try (800) 735-2929 

Flex your power! 
Be energ)> efjicienl! 

Uarchn,2m9 

City Engineer 
Oakland, CA 

Dear Sir or Madam: 

4-Ala-880 
Parcel 57780 
E.A. 165422 

re; ApplicatioD for the Vacatioji oi'Basi 'Ei^in Street 

The State of Califomia, Department of Transportation and Home Depot U.SA, Inc. request and are in 
favor of the vacation of East Eighth Street (Street) in the City of Oakland (City), adjacent to our 
properties between 37"' Avenue and the vicinity of 42"'' Avenue. 

Background: 
The State of Califomia, Department of Transportation (Interstate 880) and Home Depot U.S.A. Inc. 
(4000 Alameda Avenue, Oakland, CA) are the only property owners adjacent to the Street. 
The Department's.High Street Seismic Retrofit Project and the City of Oakland's (City) 42'"' Avenue and 
High Street Access Improvements Project (Projects) are two separate projects that require land from the 
Home Depot property. In order to construct both public improvement Projects-and to do the least harm to 
Home Depot, the Department and City have agreed that it is necessaryto vacate the Street. 

The Department and City have entered into a Cooperative Agreement that approves and requires the 
vacation ofth'e Street (see attachment). 

Home Depot has requested and is in favor of the vacation of the Street to reduce the impact of the 
Projects on its property. 

Sincerely, 

MICHAEL CLAl^Cy ^ 
Associate Right of Way Agent 
R/W Acquisition Services 
State of California, Department of Transportation 

HOME DEPOT U.S.A.. IN^., 
a Dzlavms cc 

^™^Eriko M. Strawn 
^̂ '̂- Sr, Attornpy 

Attachment 



04-AIa-S80-PM 27.4 
R/W for Home Depot ACQUISITION at High 

Street and 42'"i Ave. 
0410B-165421 
District Agreement No. 4-2190 

COOPERATIVE AGREEMENT 

THIS AGREEMENT, ENTERED INTO EFFECTIVE ON ^ 3 ^ \ ^ 200S, 
is between ttie STATE OF CALIFORNIA, acting by and throughi Ife Department of 
Transportation, referred to herein as "S'lATE," and 

Cjry OF OAICLAND. a body politic and a 
municipal corporation of the State; of 
California, referred to herein as "CITY." . 

RECITALS 

h STATE and crTY. pursuant to Streets and Highways Code Section '114 and 130, ai-e 
authorized to enter Into a Cooper-ative Agreement for improvements to State Highway 
.System (SHS) within the City of Oakland. 

2. STATE has a State l-lighway Project for improvements consisting of t h e Interstate Route 
880/Hlgh Street Seismic Retrofit Project in the City of Oakland, referred to herein as 
"STATE PROJECT." 

3. Project approval and environmental document (PA&ED) phase for STATE PROJECT has 
been completed, 

4. cnY has a street improvement Project Identified as tlie 42»" Ave/High Street Access 
Improvement Project, referred to herein as "CITY PROJECT," 

5. PA&ED phase for CriY PROJECT has been completed. 

6. Both STATE PROJECT and CITy PROJECT will require acquisition of a portion of 
property owned by Home Depot, Inc.. referred to herein a s HOME DKPOT 
ACQUISITION. 

7. STATE PROJECT furtlier requires tlie vacation of a portion of CHY street! specifically, 
-East. 8"'Street 

8. STATE and cnY will each fund fifty percent (50%] of the total cos t of the EXPERT 
WITNESS APPRAISAL (EWA) of tlie required parcels, perfonned hy ah Expert. Witness 
Appraiser. 

9. STATE will fund one hundred percent of the costs, estimated to be $9,500, associated 
with the vacation. of East 8"' Street. 

10. CHY desires STATE to perform certain right of way services that include complete staff 
appraisaLs, prepare acquisition documents and acquire right of way hereinafter, STATE 
STAFF SERVICES, the terms and conditions of which are defined In Section I, Article 1. • 



District Aoreement No. 4-2190 

STATE is agreeable to provide STATE STAFF. SERVICES to CITy as reimbursed 
pursuant to section il for HOME DEPOT ACQUISITION work. 

11. CITy Is willing to fund fifty percent (50%) of STATE'S estimated costs of STATE STAFF 
SERVICES performed on HOME DEPOT ACQUISITION. 

12. The parties mw define herein below the terms and conditions under which STATE 
STAFF SERVICES for HOME DEPOT ACQUISITION are to be performed and financed. 

SECTION I 

STATE AGREES; 

L To perform EWA and STATE STAFF SERVICES (complete staff appraisals, prepare 
acquisition documents and acquire right of way) that are required for the HOME DEPOT 
ACQUISITION. 

2. • To account for all costs for EWA and STATE STAFF SERVICES to be paid for by CITY for 
HOME DEPOT ACQUISITION pursuant to this Agreement. 

3. To submit a billing In the amoimt of $20,000 to ClTi!" Iramediatety /bllowing execution of 
this Agreement. Said figure represents STATE'S estimated costs for CIT^̂ 'S share of 
STATE STAFF SERVICES, paid in a lump sum, for HOME DEPOT ACQUISITION. Any 
portion of CITY'S funds not ejgjended by STATE shall be reimbursed to CITY upon the 
expiration or sooner termination of tliis Agreement. 

4. To hire an Expert Witness Appi-aiser to appraise both CrTY and STATE parcels on the 
HOME DEPOT ACQUISITION. The cost of said Expert Witness Appraiser is estimated to 
be 6'25,000; however contract is for $30,000 to cover any unexpected charges. Botti 
criY and STATE will get an original copy of the appraisal. 

5. To pay for fifty percent (50%) of the total cost of the EWA for the CITY and STATE 
parcels. STATE shall pay the Appraisall firm for the total cost of .appraisal and then 
submit a bllllDg to CITY for CHTs proportional share of the total cost of the appraisal. 
STATE shall Include a copy of the appraiser's invoice and a copy of the pa)'ment STATE 
submits to Expert Witness Appraiser. 

6. To retain, or cause to be retained for audit by ClTy's auditors, for a period of three (3J 
years from date of processing, the final detailed accounting statement and all STATO 
STAFF SERVICES records, and to make such materials available at STATE'S District 4 
OlHce. Copies thereof shall be furnished to CITY if requested by CITY. 

7. To make application, provide all supporting documentation as required by Community' 
and Economic Development Agentrĵ  (CEDA) Building Services procedures and pay for 
100% of costs associated with the vacation of East 8"' Street, estimated by the CITY to 
be $9,500 (i.e., $5,000 for tlie Street Vacation and $4,500 for tlie Street Search). 

B. To complete all mapping and utility relocation work and provide a permanent public 
utility easement through the vacated East 8'" Street corridor, and generally to 
coordinate and malce arrangements witli said utilities to ensure timt said public utility 
easement is recorded with the appropriate property title documents. 



District Agreement No. 4-2190 

SECTION 11 

CITY AGREES: 

I. To deposit with STATE within twenty (20) business days of receipt of billing therefore 
which billing will be foiwarded immediately following execution of this Agreement, the 
amount of $20,000. Said figure repreaents the estimated costs for ClTY's share of STATE 
STAFF SERVICES for HOME DEPOT ACQUfSITTON. STATE shall draw against these 
funds for the STATE SIAFF SERVICES, In the event that tlie CITi"8 share of STATE 
STAFF SERVICES exceeds $20,000, CITY will reimburse STATE pursuant to an 
amendmenL to this Agreement. . 

2. ToreiinburseSTATEforflftypercent/50%)ofthe total cost, not to exceed $25,000, of the 
EWA, perfomied by the Expert Witness Appraiser for the CITY and STATE parcels, wlttiln 
twenty (20) business days of receipt of STATE'S billing therefor. In the event that the total 
cost of the EWA exceeds $50,000, CITY will reimburse STATE pursuant to an 
•amendment to this Agreement. 

3. To open an escrow account and deposit into said escrow account, CITY'S share of the 
acquisition capital cost for CITY parcel, when settlement has been reached. If CTTTs 
parcel goes to condemnation, CITY shall pay the STATE'S legal staff and all associated 
costs necessary to condemn CITY parcel. 

4. To bear all responsibility and costs of property management for all ongoing business 
concerns associated with CITY parcel upon recordation of deed to City. 

5. To pursue all necessary steps in processing the vacation of East 8*̂ ' Street, including 
approval by the City Council. 

m S MUTUALLY AGREED; 

SECTION in 

1. All obligations of STATE under the terms of this Agreement are subject to the 
appropriation of resources by the Legislature, State Budget Act authority, and the 
allocation of funds by the California Transportation Commission (CTCJ. 

2, In the event Oiat tliei'e is a dispute between CITY and STATE regarding the dollar 
amount, or portions of the dollar amount, on receipt of STATE'S billing, STATE'S District 
Director for District 4 wlU provide CITY with a written decision on resolution of the 
dispute within sixty (60) days of receiving written notice of a billing dispute from CHY. If 

, CITY is not satisfied with the District Director's decision, CITY may appeal the District 
Director's decision to the State I^cal Programs Dispute Resolution Committee (LPDRC) 
for final resolution. The LPDRC will have 60 days to make a final resolution after 
receiving CITY written appeal. If the CITY disputes the LPDRCs decision, the CITY may 
seek the services of the Judicial Aitiitratlon and Mediation Services, Inc. for mediation 
purposes to resolve the dispute. 

3. The party that discovei-s Hazardous Materials (HM] will immediately notify the other 
party(ies) to this Agreement. 

HM-l is defined as hazardous material (including but not limited to hazardous waste) 
that requires removal and disposal pursuant to federal or state law, whether it is 
dlsturfaecfby STATE or CITY PROJECT or not. 
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HM'2 is defined as haiiardous material (including but not limited to hazardous waste) 
that may require removal and disposal pursuant to federal or state law. only If disturbed 
by STATE or CITY PROJECT. 

4. STATE, Independent of HOME DEPOT ACQUISITION, is responsible for any HM-l found 
within existing SHS right of way. STATE will undertalte HM-l management activities 
with nunimum Impact to HOME DEPOT ACQUISITION schedule and will pay all, costs for 
HM-l management actlvifcieE, 

CITY, independent of HOME DEPOT ACQUISITION, is responsible for'any HM-I found 
wltliin existing CITY right of way. Any HM-I riianagement activities undertaken by CITY 
shall be performed with minimum'impact to HOME DEPOT ACQUISITION schedule and 
CITY will pay all costs for HM-l management activities, 

5. W HM-2 is found within the limits of HOME DEPOT ACQUlSmOJS}. the public agency 
responsible for advertisement, award, and administration (AAA) of the STATE or CI'IY 
PROJECT construction contract will be responsible for HM-2 management activities. 

Any management activity cost related to HM-2 is a STATE or CITY PROJECT 
construction cost. 

6. Management activities related to either HM-l or HM-2 include, without limitation, any 
necessary manifest requirements and designation of disposal facility. 

7. STATE'S acquisition or acceptance of title to any propert5' on which any hazardous 
material is found will proceed in accordance with STATE'S policg' on such acquisition. 

8. If. during performance of right of way activities, new information is obtained which 
requires the preparation of additional environmental documentation for CITY PROJECT 
or STATE PROJECT to comply with CEQA and if .applicable, NEPA, this Agreement will 
be amended to include completion of those-addltional 'tasks . 

9. All administrative draft and administrative final reports, studies, materials, and 
documentation relied upon, produced, created, or utilized for STATE PROJECT and CITY 
PROJECT will beheld in confidence, pursuant to Govemment .Cod e section 6254.5(e). 

, Parties will not distribute, release, or share said documents with anyone other than 
employees, agents, and consultants who require access to complete HOME DEPOT 
ACQUISITION without the written consent of the partjf iuithori^ied to release them, 
unless required or authorized to do so by law. . . 

10. CITY agrees to obtain, as a CITY PROJECT cost, all necessary CITY PROJECT permits, 
agreements, and/or approvals from appropriate regulatoiy agencies, unless the parties 
otherwise mutually agree in writing 

11. STATE agrees to obtahi, as a STATE PROJECT cost, all necessary STATE PROJECT 
permits, agreements, and/or approvals from appropriate regulatory agencies, unless the 
parties otherwise mutually agree in writing. 

12. CITY shall be fully responsible for complying with and implementing any and all 
environmental commitments set forth in the environmental documentation, permlt(s), 
agreement(s), and/or environmental approvals for CITY PROJECT. The costs of said 
c02npUance and Implementation shall be a CITY cost 

13. STATE shall be fully responsible for complying with and implementing any and all 
environmental commitments set forth in the envlj-onmental doouinentatlon, pennlt(sj. 
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agreement[s), and/or environnienta) approvals for STATE PROJECT. The costs of said 
compliance and Implementation shall be a S'lATE cost. 

• 14. If there is a legal challenge to STATE PROJECT'S environmental documentation, 
Including supporting investigative studies and/or technical environmental repoit(s), 
permit(s), agreementfs), en\'ironmenta! commitments and/or environmental approval(s) 
for STATE PROJECT, all legal costs associated with those said legal challenges shall be a 
STATE cost. 

15. If there is a legal challenge to the CITY PROJECI^s environmental documentation. 
Including supporting investigative studies and/or technical environmental report{s}, 

. permlt(s), agreement(6), emlronmental commitments and/or environmental approvaUs] 
for CITY PROJECT, all legal costs associated with tliosc said legal challenges shall be a 
CITY cost. 

16, Nothing in the provisions of this Agreement is intended to create duties or obligations to 
or rights in third parties not parties to this Agreement or affect the.legal liability of either 
party to the Agreement by Imposing any standard of care with respect to the 
development, design, construction, operation or maintenance of Staie highways different 
from the standard of care imposed by law, 

17. Neither STATE nor any officer or employee thereof Is responsible for any Injury, damage 
or liability occurring by reason of anything done or omitted to be done by CITY under or 
in connection with any work, authority or jurisdiction conferred upon CITY or arising 
imder this Agreement. It is understood and agreed that CITY will fully defend, indemnify • 
and save harmless STATE and all Its officers and employees from all claims, suits or 
actions of everj' name, Mnd and description bmught forth under, including, but not, 
limited to, tortious, contractual, inverse condemnation or other theories or assertions of 
liability occurring by reason of anything done or omitted to be done by CITY under this 
Agreement. 

1-8. Neithei' ClTi' nor any ofQcer or employee thereof is responsible for any injury, damage or 
liability occun-ing b}' reason of anj^ing done or omitted to be done by S7A.TE imder or 
In connection T̂ dth any work, authority or Jurisdiction conferred upon STATE or arising 
under dils Agreement. It is understood and agreed that STATE -wiU fully defend, 
indemnify and save harmless CITY and all Its officers and employees from all claims, 
suits or actions of every name, Idnd and description brought forth under. Including, but 
not limited to, tortious, contractual. Inverse condemnation or other theories or assertions 
of liability occurring by reason of anything done or omitted to be cione by STATE under 
tills Agreement. 

19. Prior to commencement of STATE SlAFF SERVICES for ?10ME DEPOT ACQUISITION, 
CITY may terminate HOME DEPOT ACQUISITION and this Agreement in writing. CITY 
shall remain obligated to reimburse STATE, CITY shai'e of all cost incurred by STATE 
under this agreement'prior to its tennination. 

20. If termination of this Agreement is by mutual consent, CITY will bear fifty percent (50%) 
of all STATE STAFF SERVICES related costs Incurred by STATE prior to termination and 
fiftj' percent (50%) of the total cost of the appraisal performed by the Expert Witness 
Appraiser, 

21. This Agreement may be tei-minated or provisions contained herein may be filtered, 
changed, or amended by mutual consent of the parties hereto by way of a written 
amendment to this Agreement. 
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22. .No alteration or variation of the terms of this Agreement shall be valid unless made by a 
formal amendment executed by the parties hereto and no oral' understai^iding or 
ftgreementnot incorjiorated herein shall be binding on any of tlie pai'des hereto, 

23. Notwlthstancling any provisions in this Agreement to the contrary, this Agreement shall 
terminate upon completion of all right of way acdvities for CITY .PR0JEC1\ or on 
December 31, 2012, whichever is earlier in time, however, the indemnification, legal 
challenge, environmental commitments, and audit clauses shall remain in effect until 
terminated or. modified, in writing, by mutual agreement of the parties hereto. 

SIATE OF CALIFORNIA 
Department of Traaisportatlon 

CITY OF OAKLAND 

WILL KEMPTON 
Director 

Deputy District Dh-ector CItj' Administrator 

Approved as to form and procedure: 

Attomey 
Department of Transportalion 

A t t e s f ; _ ^ ' ^ ' ^ ^ ^ 
Clj/cierh 

' h U H ^ ' \ ^ 

Certified as to budgeting of funds: Approved as to form; 

/ District Budget Manager 
^^^^-^.), 

Ci^Attom^jyf 

Certified as to financial tenns and 
conditions: 

Accounting Administrator 



. •. .'•,'11 Approved as to Fom\ and Legality 

u ' OAKLAND CJTO COUNCIL, ^ 

2Ofl0my29 PHl^:itti RESOLuriONNo, ^AUl CM.S. 

.Introduced by Councilmember _______„ 

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR OR 
BER DESIGNEE TO EXECUTE A COOPERATIVE AGREEMENT 
AND AN AMENDMENT TO THE EXISTING JFREEWAV 
AGREEMENT WITH THE CAUFORMA DEPARTMENT OF 
TRANSPORTATION (CALTRANS), FOR THE HIGH STREET 
SEISMC RHKOFTT AND 42ND/HIGH STREET PROJECTS 

WHEREAS, the California Department of 7'ransportation (Caltrans) and the City 
each Iiave ongoing projects in the area of High Street and 42""̂  Avenue, namely, the High 
Street Seismic Retrofit Project, the 42'"'/High Street Access Improvement Pioject, 
respectively; and 

WHEREAS, both projects have previously received project and environmental 
approvals;-and 

WHEREAS, both projects reqmre the acquisition real property from parcels adjacent to eacli 
project site; and 

WHEREAS, Caltrans' High Street Seismic Retrofit Project reqiures that the City vacate & 
portion of East :8"'Street, east of 37**̂  Avenue, to accommodate the reconfigured .offrarap location; 
and 

WHEREAS, it is in the best interest of Caltrans and the City to consolidate the acquisition of 
said property by a single party, namely, Caltrans, to maximize efficiency of efforts and costs, and to 
minimize disruption to the affected property owner; and 

WHEREAS, City staff wiW undertake proceedings to vacate a portion of East S"* Street, east 
of 37"" -Avenue, as a separate Council action, as said street will become unnecessary, for general 
circulation of traffic aiter construction of the two projects; and 

WHEREAS, Caltrans and the City wish to enter into cooperative agreement for the 
acquisition of property and proposed street vacation; and 

WHEREAS, sufficient fundmg is available in the Caltrans Grant Fund (2140), 42"'' Avenue 
High Street Right of Way Project (C98530); and 

WHEREAS, Caltrans and the City have previously entered into a Freeway Agreement, dated 
September 18/1947, relating to that portion of State Hi^way Route 8:80 fiom Hi^h Street to Oak 
Street; and 

CEimnED COPY 
! cemiythm tbis is s true amd gurtbenttc . 
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WHEREAS, said Freeway Agreement will need to he amended to reflect the 
reconfiguration of the reconstructed freeway and City streets; now, therefore, be it 

RESOLVED: that the City Administrator or her designee hereby be authorized to execute a 
cooperative agreement and an amendment to the existing freeway agreement with the Califomia 
Department of Transpartation (Caltrans), for the High Street Seismic Retrofit and Alnd/High Street 
projects; and be it 

FURTflER RESOLVED: that the City Administrator or her designee be authorized to 
execute any additional documents or funding agreements necessary for the completion of the City's 
42"VHigh Street Access Improvement Project 

m COUNCIL, OAKLAND, CALIFORNIA, JUN 1 1 . W S 20 

PASSED THE FOLLOWING VOTE: 

AYES- BROOKS.BRUNNER, CHANG, KERNIGHAN. NADEL, QUAN, REID, AND PRESIDENT DE LA F U E N T E - ^ 

NOES - ^ -

ABSENT- p> 

ABSTENTION - tf> 

ATTEST; 

City C le i t^d Clerk of the Coundl 
of the CIfy of Oakland, Califomia 

CEffilFrED copy 

I ^Wify that this is atnie und aB£h«ttttt 

'of&.u of the Cit)'Clerk ^ / 



Exhibit C 

yrATBOP CALIFORNIA—pUarNOSS. •n^AN^fpnTATION AND Hpl.fSrNn AGBNCy /JtNQI.D fiCHWARZGNBnnHH. novamoT 

DEPARTMENT OF TRANSPORTATION 
DIVISON OF RIQHT Of WAY 
JJ! ORANDAVEmiE 
P.O.BOX23440-MSliA 
OAiaAND, CA 94623-0440 
PHONE (510)286-5388 
FAX (510)286-5379 
TTi'(800) 735-2929 

May 14,2008 

THIS COPY FOR 

/ / ^ ^f7£C^ 
T 

Flex your power! 
Bt energy efficient I 

4-Ala-880 
Parcels 57780-1, 57780-2, 57780-5 
E A 165422 

Home Depot U.S.A, Inc. 
Attn: Ann K. Jerhoff, Counsel 
Real Estate t̂ aw Group 
3B00 West Chapman Avenue 
Orange, CA 92868 

Dear Ms. Jerhoff: 

Attached is your copy of the Right of Entry agreement, which has now been executed on behalf 
of the State of Califomia. 

Your coqperation is appreciated.' 

Sincerely, 

Original Signed By: 

MICHAEL CLANCY 
Associate Right of Way Agent 
Acquisition Services 

Attachment • • 

cc; Home Depot U.S.A., Inc. 
Atta: Vice President, Real Estate Law Group 
Store No. 1007 
2455 Paces Ferry Road, C-20 
Atlanta, GA 30339-4024 
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STATE OF CALIFORNIA • DEPARTMENT OF TRANSPORTATION Page ] of 6 
RIGHT OF ENTRY 

D i s t r i a t 04 
State of Califomia "TIF 71 ~5. ̂ i-tti. - ^ 
Department of Transportation Btffiiaaf CPT/ ^ \ ^ ^ 
Mr. Bijan Sartipi 
District Director 
District 04 Dis t t io t Office Chief 
111 Grand Avenue • K/W Acgu:|^itJ,oi^m;illty Services 
Oakland,CA94612 ' ' ^ ^ ^^"^ • ' - '"• 

Dear Mr. Sartipi: ™u=c-«...« ....,-.. 

Permission is hereby granted to eater upon our land, af 4000 Alameda Ave.. Oakland CA as.,. 
indicated bv sub-parcel numbers 57780-1. 57780-2 & 57780-5 :pn..the^ttached Appraisal Maps ' 
A-1326.Qa. A-1326.4 & A-1326.5 dated March 20. 2007 for'tlie "purpose of constructing or 
improving a public highway and accomphshing all necessajy incidents^&areto.' • - • ;•-::'•-.. J ; ;-;. 

It is understood that this permission is not a waiver in any way of the right^al-compans^tio^ for -' 
such land or of any remedy authorized by law to. secure payment therefor. Home-Depot U.S.A., • 
Inc., a Delaware corporation (referred to herem variously as "Owner", "Grantor", and "Home 
Depot") acknowledges it has been advised of its right to receive immediate ̂ eomp,?;R,sation and 
has waived that right, agreeing to be compensated at a later date with interest. '• -'.y IM ; v 

' This permission is granted in consideration of the location, improvement.8noUcanstruqtJpn"c>f~ 
such highway and.incidents thereto, which it is understood is required by the State of CaUfomia, 
Department of Transportation ("State" or "the Department"), with the understanding that you 
wili-hereafter without unnecessary delay, negotiate with the undersigned, an^ ^ y ogi^-persQU, if. 
any, having any right, title or interest in said property, to agree upon terms of compensation and 
that, if any agreement cannot be reached you will promptly commence"'effihient'domain-
-proceedings, including a deposit of funds to support an Order for PQss.es.§iQa,^„jisye_siich 
•compensation detennined. 

Section 1245.235 of tiie Code of Civii Procedure requires the State of California, Department of 
Transportation, to give each person whose property is to be acquired by eminent domain notice ' 
and a reasonable opportunity to appear before the California Transportation Commission and be 
heard on the matters referred to in Section 1240.030 of the Code of Civil Procedure, which 
provides; 

The power of eminent domain may be exercised to acquire property for a proposed project only 
if all of the followiug are established; 
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STATE OF CALIFORNIA • DEPARTMENT OF TRANSPORTATION Page 2 of 6 
RIGHT OF ENTRY 

(1) The public interest and necessi^ require the project. 

(2) The project is planned or located in the manner that will be most compatible with 
fhe greatest public good and the .least private injury. 

(3) The property sought to be acquired is necessary for the project, 

. (4) The offer required by Section 7267.2 of the Govemment Code has been made to 
the owner or others pf record. (If an offer has not been made, an appraisal will be 
prepared as soon as practicable and an offer made of the full amount of such 
appraisal.) 

By granting this inevocable right to possession and use of the parcels to State, Owner agrees to 
the following: (IJ Owner specificaliy waives the notice required by Code of Civil Procedure 
Section 1245.235 of the hearing of the matter referred to in Code of Civil Procedure 

—Section-H40rG3 O-and-tiie-ad opti on-of-the-resoluiion- of^eeessity-by-the-Galifomia-^anspDitati on— 
Commission authorizmg the taking of the property described in Exhibit A; (2) Owner shall not 
object to the filing of an eminent domain proceeding to acquire the property described in 
Exhibit A; and (3) m any eminent domain action filed by State to acquire the property described 
m Exhibit A, Owner shall not challenge State's right to take such property, and the only issue 
shall be the amount of just compensation for the property. 

It is understood ihat the State of California, Department of Transportation,' will pay interest from 
.the date of execution of this Right of Entry on the just compensation paid by the State of 
Califomia, Department of Transportation. The rate of interest will be the rate of earnings of the 
Surplus Money Investinent Fund and computation will be in accordance with Section 1268.350 
ofthe Code of Civil Procedure. Interest will be computed to and includmg the date of deposit of • 
compensation. 

TJie State agrees to indemnify and hold harmless Grantor from any habihty arising out of State's 
operations under this agreement, State fiirther agrees to assume responsibility for any damages 
arising fi^om State's operations under this agreement and State will, at its option, either repair or 
pay for such damage. The State shall either fill any excavations made by the State in the subject, 
property at the end of each construction day or take such steps, consistent with standard 
engineering and construction practices, as are reasonably necessary to secure and limit public 
access to tiie excavation areas. 

It is understood and agreed by and between the parties hereto that tliis Right of Entry gives the 
State possession ofthe requirement, as described on the attached map, for the State's project and 
that possession of the requirements for the City's project is not required at tliis time. 

The State made a written offer of SJ,778,000 to Home Depot for the State's requirement on 
March 15, 2005. Based on the reduced requirement that is described on the attached map, the. 
State's appraisal is being revised. This reduced amount will be the basis of the Stale's future 
offer to compensate Home Depot for the reduced requirement, improvements and damages, if 
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any, The parties acknowledge and agree that the State|s final written offer to Home Depot will' 
include the Initial Pylon Sign Payment and the Initial Parking Lot Payment (as those terms are 
defined below); and that so hag as the State pays the Initial Pylon Sign Payment and the Initial 
Parkmg Lot Payment to Home Depot in accordance with the terms' of this Right of Entry,, the 
Initial Pylon Sign Payment and the Initial Parking LofPayment will be deducted &om the fmal 
payment to be paid by the State to Home Depot for the State's requirement. 

It is agreed and confirmed by the parties hereto that notwithstanding other provisions in this 
contract, tht right of possession and use ofthe subject property as described on the attached map, 
for the State's project, including the right to remove and dispose of improvements, shall 
commence on the date of execution of this Right of Entry. 

It is understood and agreed by and between the parties hereto that the order of construction ofthe 
State's project will be (1) the reconfiguration ofthe parking lot by Home Depot to accommodate 
the re-estabhshment of the pylon sign; (2) re-establishment of the approxunately 100 foot pylon, 
sign by Home Depot as described hereafter; (3).relocation of utilities by the State and its agents 
OTito the utility corridor identified on the attached map _as suS-parcel 57780-5, restricting use of 
that portion of the patkmg; (4) grading and paving of sub-parcel 57780-5 by the State and its 

.agents after utihty relocation has been completed; and (5) fhe re-estabhshment of flie parking lot 
by Home Depot after the completion ofthe State's project and the East 8th Street vacation. 

!t is understood and agreed by and between the parties hereto that the Department and Home 
Depot will enter into a Right of Way Contract to compensate Home Depot for the actual cost to 
re-establish the pylon sign onto then- remainder parcel, including without limitation soft costs 
such, as permit fees and engmeering fees. An initial payment of $200,000.00 will be made to 
Home Depot within sixty "(60) days after the full execution of this Right of Entry by the State and. 
Grantor (the "Initial Pylon Sign Payment'*). Said Contract will be handled separate from the land 
acquisition and related costs. Home Depot will re-establish said sign as soon as possible after 
the execution of &e beforementioned contract As discussed above, the Initial Pylon Sign 
Payment will not be included in the State's fmal compensation. 

It is understood and agreed by and between the parties hereto that it is the intent ofthe State to 
make its best effort to coordinate tlie aforementioned utility relocations so that they are 
completed within 18 months of tlieir commencement, as set forth m the Construction Schedule 
attached hereto as Exhibit B ("Construction Schedule"). 

It is understood and agreed by and between the parties hereto that the Department and Home 
Depot will enter into a Right of Way Contract to compensate Home Depot for the actual costs to 
relocate site utilities, meters and light poles at parcel 57780-5 to the extent necessary to assm-e 
their continued functionality and security during tlie State's performance of its work, and to re­
establish theh parking lot on the surface ofthe aforementioned utility corridor, parcel 57780-5, 
and the vacated portion of East 8**' Sti;eet as described hereafter, including without limitation soft 
costs such as pennit fees and engineering fees, and all.attorneys' fees (up to a maximum amount 
of $47,000.00) incurred by Home Depot with respect to the preparation and negotiation of this 
Right of Entty and the other documents and instruments leading up to, or resulting from, this 
Right of Entry and the State's acquisition of an easement across the subject property (provided, 
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however, that the foregoing provisions of this sentence shall not obligate the State to compensate 
Home Depot for any attorneys' fees arising from litigation between Home Depot and (he State 
with respect to the valuation ofthe easement to be acquired by the State), An initial payment of 
$120,000,00 will be made to Home Depot upon the full execution of this Right of Entry by the 
State and Grantor (the "Initial Parking Lot Payment"). Said Contract will be handled separate 
from the land acquisition and related costs. Home Depot will be responsible for re-establiShing 
said parldng lot, As discussed above, the Initial Parking Lot Payment will not be included in the 

. State's, final compensation. 

li is further understood and agreed by and between the parties hereto that the City of Oakland 
(City) and the Department are jointly working towar4„,|he closure of East S*** Street between S?"* 
Avenue and Alaraeda Avenue! The Department, City and Home Depot will enter iiito a global, 
settlement to transfer the property rights required for both the City's and the Department's 
projects. Said settlement will provide for the closing of Bast 8'̂  Street and deeding the excess, 
vacated East 8'** Street to Home Depot with a reservation for the necessary easements to maintain 
said excess as a public utility corridor., Said reservation may include underground, surface and 
aerial utility easements. Every effort will be made to place surface facilities in such a way to be 
consistent with Home Depot's parking lot. Said reservation will primarily be for miSground 
utihties and will not affect Home Depots right to use said excess area as an "at grade" parking 
lot. The aforementioned limitations on said reservations will be included hi the utility easement 
portion of the grant deeds transferring the project requirements for both the City and 
Department's projects. 

The State shall promptly pay and discharge all claims for labor perfbrmed, supplies furnished 
and services rendered at the request of die State and shall keep Grantor's property and all 

• portions thereof free of all mechanics' and materialmen's liens in connection therewith. If any 
hen is filed, the State shall cause such lien to be released and removed within twenty (20) days 
after the date of filing, and if the State fails to do so, Grantor, at the State's expense, may take 
such action as may be necessary to remove such lien, without the duty to investigate the validity 
of such lien. Prior to entry upon Grantor's property, the State shall provide Grantor with • 
evidence of commercial general liability insurance (i.e., a certificate, of insurance), naming 
Grantor as an additional msured which covers the entry upon Grantor's property by the State 
and/or the State's representatives and agents. Such insurance shall have a limit of liability of not 
less than Three Million Dollars ($3,000,000.00) per occunrence and m the aggregate and be on.an 
"occurrence" and not a "claims made" basis. Home Depot acknowledges that the State is self 
insured. Proof of insurance is attached hereto as Exihibit C. 

Should any dispute arise over the interpretation of this Right of Entry or should any action be 
brought to enforce the terms of this Right of Entry, the prevailing party shall be entitled to' 
recover from the other party reasonable attorneys' fees and costs. 

This Right of Entry contains the entire understanding and agreement of the parties hereto relating • 
to the rights herein granted and the obligations herein set forth. Any prior, contemporaneous, or 
subsequent written or oral representations and modifications concerning this Right of Entry shall' 
be of no force or effect. This Right of Entry may be amended only by a written instrument 
signed by both Grantor and the State. 
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This Right of Entry may be executed in one or more counterparts, each of which shall, for all 
purposes, be deemed an original and all such counterparts, taken together, shall constitute one 
and the same instalment. 

All notices given under this Right of Ento' shall be in writing and shall be transmitted either by 
personal delivery, a reputable overnight courier which keeps receipts of delivery (such as Federal 
Express), or through the facilities of the United States Post Office (postage prepaid, certified 
mail, retum receipt requested). Any such notices shall be effective upon delivery. Notices ofthe 
respective parties shall be sent to the following addresses unless written notice of a change of 
address has been previously given pursuant hereto: 

To the State; . Department of Transportation, District 4 
Attn; Michael Clancy, MS llA 
111 Grand Avenue, Oakland, CA 94612 
P.O. Box 23440 

^.-Akland, CA„§4622zQ440, .. . 

To Grantor: Home Depot U.S.A., Inc. 
2455 Paces Ferry Road, C-20 
Atlanta, GA 30339-4024 
Attention: Vice President - Real Estate Law Group 
Store No.: 1007 

With a copyto: Home Depot U.S.A., Inc. 
3800 West Chapman Avenue 
Orange, CA 92868 
Attention: Divisional Corporate Counsel -
Real Estate Law Group 

The failure to insist upon strict performance of any of the terms, covenants, conditions and 
agreements contamed herein shall not be deemed a waiver of any rights or remedies ofthe failing 
party, and shall not be deemed a waiver of any subsequent breach or default in the performance 
of any ofthe covenants contained herein by the saxne or any other person or entity. 

Except as expressly provided herein, nothing herein contained shall be deemed to be a gift or 
dedication ofthe subject property or any other portion of Grantor's property to the general public 
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Page 6 of6 

01' for any public purpose whatsoever, it being the intention ofthe parties that this Right of Entry 
shall be strictly limited to and for the purposes herein expressed. 

Sincerely, 

HOME DEPOT U.S.A., INC., 
a Delaware corporation 

By_ 
Name: 
Its: 

Si^A. 
Address; •Home Depot. U.S.A. 

3800 Chapman Avenue 
Orange, CA 92868 

Exhibit A 
Exhibit B 
Exhibit C 

Description of Subject Property 
Construction Schedule 
Proof of State's Insurance 

RECOMMENPKD FOR APPROVAL: 

By 
MICHAEL CLANCY 
Right of Way Agent 

1 ^ ^ 

By i J \ ^ 
JASPREET SINGH 
District Branch Chief 
RAV Acquisition Services "B" 

'i5^-. 

ACCEPTED: 

STATEOF CALIFORNIA 
DEPARTMENT OE^KRANSPORTATION 

R A. MACPHERSON 
Deputy District Director 
Right of "Way 

STANLEY Gl 
Project Manager 
Project Management East - Ala 

HD/HD Motlers/OaklantJ Calirant/RiebC of Emry 7 



Constmction Schedule 

Preliminary Construction Schedule (Parcel No. 57780 Home 
Depot) 

Prior to Begin Construction on State's Proiect 

0~1S Months (Relocation by Utility Companies) 
(Note: Utility relocation schedule is preliminary. For final schedule, see JD4 - R/W 

Umties.) 

• East Bay Municipal Utili^ District (EBMUD) will relocate its 48" sanitary sewer line. 
The final 

•connecti ons will be outsideof-the-HomeDepot-easementarea;"assoon'as-possible; 
during the dry season. • EBMUD and all other utilities will repave and stripe 
after their respective relocations 

• AU other utihties relocate into the easement area after EBMUD is fmished. 

Begin Construction on State's Proiect 

0-8 Months (Work Not Impacting Home Depot) 

8-13 Months (Work Impacting Home Depot) 

• East 8th Street closed 
• State demolishes East 8th and land acquired in fee from Home Depot. 
• State relocates City of Oakland's sewer onto the easemetit area. 
• State builds .and finishes retaming wall on southeast side of Home Depot. 
• State finishes curb and gutter af East Bth.Street closures: 
• All planned major constmction on Home Depot parking lot easement area completed. 

Approximately 33 months from begin construction on State's project, work outside the 
Home Depot property completed. 
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NOTICE AND DIGEST 

ORDINANCE CONDITIONALLY VACATING A PORTION OF EAST 8th 
STREET BETWEEN THE INTERSECTIONS OF 37th AVENUE AND ALAMEDA 

AVENUE TO THE CALIFORNIA DEPARTMENT OF TRANSPORTION FOR THE 
SEISMIC RETROFITTING OF INTERSTATE 880 AT HIGH STREET 

This ordinance would abandon (vacate) the full width and length of a portion ofthe public right-
of-way of East 8th Street without cost to the California Department of Transportarion (Caltrans) 
to facilitate the widening Interstate 880 for the seismic retrofitting ofthe elevated overcrossing at 
High Street. Caltrans will construct an adjoining re-alignment of East 8th Street without cost to 
the City. 


