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TO: Office of the City Administrator 
ATTN: Dan Lindheim 
FROM: Department of Contracting and Purchasing 
DATE: March 24, 2009 
RE: Supplemental Report on the Proposed Debarment Ordinance Adding Chapter 

2.05, Section 2.05.010-110 to the Oakland Municipal Code and Entitled the 
"Oakland Contractor Debarment Program". 

SUMMARY 

At the January 27, 2009 Public Works Committee meeting, staff presented additional 
supplement information relative to a proposed debarment ordinance as an addition to Chapter 
2.05, Section 2.05.010 to the Oakland Municipal Code. The Committee directed staff to 1) Write 
a preamble for section 2.12.050-Debarment of Contractors-Grounds; and 2) Remove the 
following language from Section 2.12.060 (C) "The Office of the City Attorney will be consulted 
on all proposed debarment actions prior to the notice being sent to the respondent(s); 3) Define 
the process of recognizing debarred contractors in other Cities and Counties; and 4) Add 
language regarding Executive Level Employees to Section 2.12.010—Definitions. Finally the 
Committee instructed staff to conduct a public hearing period to include an outreach to both 
internal and external stakeholders and place the ordinance text on-line. 

FISCAL IMPACT 

There are no fiscal impacts. 

BACKGROUND 

On June 10, 2008, staff presented an informational report on construction projects that were 
closed out by a City agency but not the by Department of Contracting and Purchasing (DC&P) 
during the Fiscal Year (FY) 03-04 and 04-05. The content of the original report included 
discussions of Local Employment compliance, project closeouts and a proposed contractor 
debarment ordinance. Staff subsequently provided four supplemental reports on July 22, October 
28, December 2, 2008 and January 27, 2009. This report addresses follow-up direction from the 
Public Works Committee to staff as it relates to the proposed debarment ordinance. 

KEY ISSUES AND IMPACTS 

Preamble—Section 2.12.030-Debarment of Contractors-Grounds: 

Per the Committee's directions the following Preamble was added: 
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"In accord with Section 2.12.030 above, the City may debar a contractor if the City finds, 
in its discretion, that the contractor has, or is engaged in, any of the following:" The 
Ordinance goes on to list the grounds for said debarment (see grounds section 2.12.050). 

Additionally, Section 2.12.030 "General," subsection B. was revised as follows: 

"The City may debar a contractor for any of the debarment grounds set forth in Section 
2.12.050. The purpose of this ordinance is, generally, to authorize debarment of 
contractors who engage in a pattern and practice of. or who are recurrently responsible 
for, any single or combination of debarment groundfs). However, a single occurrence of 
any debarment ground(s) may also subject contractors to debarment, depending on the 
egregious or serious nature of the acts or omissions. The existence of a cause or ground 
for (debarment, however, does not necessarily require that the contractor be debarred; the 
seriousness of the contractor's acts or omissions and any mitigating factors shall be 
considered in making any (debarment decision. Debarment actions shall be carried out in 
accordance with the procedures in Section 2.12.060 through 2.12.180 below." 

Section 2.12.060—Notice of proposed Debarment to Contractor (Respondent) (C): 

Per the Committee's direction, staff removed the reference that stated, "The Office of the City 
Attorney will be consulted on all proposed debarment actions prior to the notice being sent to the 
respondent(s)". Although not specifically stated in the Ordinance, consultation with the Office of 
the City Attorney will be required in debarment procedures. 

Define process to be used when contractors have been debarred by other Cities and 
Counties: 

Under Section 2.12.050—Debarment of Contractors - Grounds—subsection viii, states, 
"Debarment by any other governmental agency for the period imposed by that agency." Through 
the administrative process, the form provided as Attachment A will be required with submittals 
in order to determine, under penalty of perjury, if a bidder has been debarred. This form is 
similar to the self-certification form used by the federal government. 

Section 2.12.010—Definitions (15): 

The Committee directed staff to clarify the definition of "executive level employees." Executive 
Level employees are responsible for supervising, directing, or managing a particular function or 
department and that typically oversee the day-to-day activities of a group of workers in the 
subject area of the proposed debarment. 

Outreach to External and Internal Stakeholders: 

As directed by the Committee, the text of the ordinance was placed on-line and a 30-day public 
comment period was provided. Notices of the proposed ordinance were sent to over 5,000 
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vendors from various City databases, including the business chambers and other associations. A 
public notice announcement ran on KTOP, the City's television channel. An announcement of 
the proposed Ordinance was sent via e-mail to all City Associates inviting them to provide 
feedback during the public comment period. Additionally, four internal workshops were 
conducted to solicit feedback from City associates. 

Results of Public Hearing Process: 

Attachment B provides a summary of responses received from both internal and external 
stakeholders. Overall, comments were overwhelmingly positive. Two substantial comments 
suggested two additional options: (a) "permanent" debarment in those cases were the egregious 
behavior warrants such actions and (b) allow staff the option to amend contracts or issue change 
orders until such time as a debarment decision is rendered. 

SUSTAINABLE OPPORTUNITIES 

Economic: The Local Employment and Oakland Apprenticeship Programs provide employment 
of local Oakland residents and contracting opportunities for local Oakland certified firms. 
Environmental: No environmental opportunities have been identified. 

Social Equity: The Local Employment and Oakland Apprenticeship Programs provide benefits 
to Oakland residents and local businesses. 

DISABILITY AND SENIOR CITIZEN ACCESS 

There are no ADA or senior citizen access issues contained in this report 

RECOMMENDATION(S) AND RATIONALE 

It is recommended that Council accept the proposed Debarment Ordinance, including the two 
options received during the public comment period of adding permanent debarment and allowing 
staff the option to amend contracts or issue change orders until such time as a debarment 
decision is rendered. 
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ACTION REQUESTED OF THE CITY COUNCIL 

Accept the Debarment Ordinance and the additional information contained in this agenda report. 

Respectfully submitted, 

M u ^ J./^i ̂l A . J u i ^ 

RWARDED TO THE 
OMMITTEE: 

Office of the City Administrator 

DEBORAH L. BARNES 
Director, Department of Contracting & 
Purchasing 

Prepared by: 
Shelley Darensburg, Sr. CCO 
DCP—Social Equity 
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ATTACHMENT A 

CITY OF OAKLAND 
RFPNo. 

for 

DEBARMENT AND SUSPENSION CERTIFICATION 

The bidder, under penalty of perjurj', certifies that, except as noted below, bidder, its 
principal, and, to your knowledge, any named subcontractor: ^# ^ 

• Is not currently under suspension, debarment, voluntary exclusion^or determination of 

ineligibility by any federal, state of local agency; / ^%^ . ^ 

• Has not been suspended, debarred, voluntarily^xcluded or determined-ineligible by 

any federal, state, or local agency within the^past five^years: ^ 

' Does not have a proposed debarment pending; and ^ ^ v # 

Has not been indicted, convicted,^r had a\civil^judgment rendered against it by a 

court of competent jurisdiction in anygmatter involving fraud or official misconduct 

within the past three years. 
AlfeXv «• ^ - ^ ' 

If there are any exceptions tothistcertificatidh, insert^the exceptions in the following space. 

\ . . . . ^ 
Exceptions vv̂ ilUnot automatically result in non-consideration of bids, proposals or 
qualifications, but will be considered in determining bidder responsibility. For any exception 
noted above, indicatecbelow tb.whom it applies, initiating agency, and dates of action. 

1 ' 
Providing false information may result in criminal prosecution or administrative sanctions. 
The above certification is part of the Proposal. Signing this Proposal on the signature portion 
thereof shall also constitute signature of this Certification. 

I certify under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct. 

BIDDER: 

PRINCIPAL: TITLE: 

SIGNATURE: DATE: 



ATTACHMENT B 

NAME COMMENT 
Course Evaluation 
Comments 

Section 2.12.010 (14) and Section 2.12.170--There may be felony/criminal or other serious breaches of contract where the 
City should not be limited to only 5 years of debarment. Maybe a line could be added that for very serious and extreme 
situations debarment can be for any duration the City Administrator find appropriate. 

Course Evaluation 
Comments 

Section 2.12.050 vii — Recommend City employees be included after contractor's employee in this sentence. 

Course Evaluation 
Comments 

Section 2.12.200 G - Recommend "except as provided in 2.12.220" be included since we will have to pay a contractor if a 
current contract is continued (or wrapped up) after the commencement of a debarment on a different contract or PO. 

Course Evaluation 
Comments 

Section 2.12.220 B - Recommend that there could be some case where the City of Oakland may wish to add work on an 
existing unrelated contract for emergency or other situation. Maybe a line could be added that in emergencies the City 
Administrator may allow additional work to an existing contract under construction by a contractor undergoing debarment 

Course Evaluation 
Comments 

Will there be a database of debarred businesses? 

Course Evaluation 
Comments 

Should obtain feedback from some contractor before starting program/ordinance 

Course Evaluation 
Comments 

Still new subject for Oakland. Will wait for future training course to know specifics 

Course Evaluation 
Comments 

Could more clearly review grounds and most common infractions. Also exactly what needs to be submitted for 
debarment. 

Course Evaluation 
Comments 

The City continues implementing programs but not enough staff to enforce the new ordinance and other established 
ordinances. 

10 Course Evaluation 
Comments 

This appears to be a very valuable tool. I'm really curious to know how far down in the organization debarment goes and 
for how long. 

11 Course Evaluation 
Comments 

Learned new things. 

12 Course Evaluation 
Comments 

Suggest we look at more specific kinds of evaluation language for non-construction contracts 

13 interna! 
Stakeholder 
Workshop 

Would the contractor still be obligated to complete the work during the proposed debarment period? 

14 internal 
Stakeholder 

If a contractor is suspended and they do not get debarred, what legal consequences would the City face? 
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15 

16 

17 

18 

19 

20 

21 

NAME 

Internal 
Stakeholder 
Workshop 
Internal 
Stakeholder 
Workshop 
Internal 
Stakeholder 
Workshop 
Internal 
Stakeholder 
Workshop 

Internal 
Stakeholder 

External 
Stakeholder 
Comments 

External 
Stakeholder 

COMMENT 
Would like procedures highlighting timeframe from warning letter to debarment. At what point do you start the warning 
process. Helpful for compliance to develop a set of guidelines to help staff when they are considering debaiment. 

How is the City going to be covered if we decide to suspend all contracts? 

Section 2.12.220~Recommend remove, "or in any way extend the duration of or increase current contract amounts" 

Under Section 2.12.060-xii, it says, "that the city may submit a reply to the written response of the respondent within (30) 
days following receipt of the response made by or on behalf of the respondent. But under Section 2.12.070 B, it says, "The 
City may submit to the Debarment Hearing Board and serve in accordance with Section 2.12.080, a reply to the 
respondent's response not later than thirty (30) days after receiving the respondent's response." Shouldn't these sections 
say the same thing? 

Personally having some experience with the State of California Contractor's License Board since 1983 it occurred to me 
that there may be some overlap of judicial responsibility/authority with the City and the Contractor's License Board. It 
may be that someone from across the street in Consumers Affairs might have some comment on the current practices and 
that mechanism may in some fashion facilitate your purpose. In some cases the Contractors State License Board has 
authority to settle claims against Contractors by an arbitration process utilizing "Industry Experts" to expedite the process 
and relieve the State Judicial System of additional burdens. It may be that a template is already in place with Consumer 
Affairs that authenticates portions of your proposed program. Good luck. 

I recommend that Section 2.12.040 make clear the the City Administrator has the specific right to suspend any contractor 
for the period of any exclusion order imposed by another government agency (while debaiment proceedings are in 
progress). The intent of this comment is to prevent contractors excluded by another agency from obtaining an Oakland 
contract (or change order or an existing contract) while waiting for Oakland debaiment proceedings. I'm not sure whether 
Section 2.12.050 addresses campaign contributions to Oakland officials during the period prohibited by the teims of the 
solicitation. If so, then fine. If not, I recommend that campaign contributions made during the period prohibited by the 
terms of the solicitation be made a specific cause of action identified in Section 2.12.050, instead of keeping it in the 
"included, but not limited to" category. I recommend that Oakland exclusion orders be communicated to, at a minimum, 
the United States General Services Agency and the State of California Department of General Services. 

A good idea. 
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22 

23 

24 

25 

26 

27 

28 

NAME 

External 
Stakeholder 
Comments 

External 
Stakeholder 
Comments 

External 
Stakeholder 
Comments 

External 
Stakeholder 
External 
Stakeholder 

External 
Stakeholder 

External 
Stakeholder 

COMMENT 
My understanding is that the Federal government recognizes exclusion orders of state and local agencies, and is consistent 
with the idea that the Oakland plans to recognize other government agencies' exclusion actions. Putting in a requirement 
for communication of all Oakland exclusion orders also will prevent excluded parties from trying to negotiate the non­
communication of exclusion orders to other parties. I recommend that the ordinance make clear that the MINIMUM civil 
penalty (including damages) for obtaining a contract or change order while excluded is the amount paid under the contract 
or change order amount (as applicable) obtained while excluded. This recommended treatment is consistent with the 
Caltrans interpretation, in which contract awards to excluded construction contractors results in withdrawal of all Federal 
monies on the entire construction phase of the award (the construction contract amount is a major, but not the only, 
component of the construction phase). 

Fully support a debarment ordinance. Live on Myrtle St. in Oakland. Received City funds to have a ramp built for 
quadriplegic son in 2005. The ramp broke and the contractor refused to repair it. Contractor claimed that the family broke 
the ramp. Family claims contractor broke it. Son can not get out of the house without calling the fire department or 
neighbors to help. He is a prisoner in his own home and nothing ever happened to the contractor. 

Thank you for the opportunity to comment on proposed Contractor Debarment ordinance. As an Oakland resident and 
taxpayer, I am pleased that the City Council is considering such an ordinance. For purposes of the following comments, I 
consider any "debarred, suspended or otherwise excluded" party to be an excluded party, and have broadened the idea of 
"debarment" to "exclusion" so that suspension and other exclusion are encompassed in my comments. ("Debarred, 
suspended or otherwise excluded" is a term used in Presidential Executive Order 12549, which addresses excluded 
parties.) Section 2.12.05 viii identifies one of the grounds for debarment is "Debarment by any other governmental agency 
for the period imposed by that agency..." 

I Hilly support this ordinance. 

I received a postcard regarding the proposed Debarment Program. 
If you would like, I can forward you a copy of Alameda County's Debarment Form. 

I am a long standing contractor with the City of Oakland providing professional appraisal services. I am in favor of any 
program that will cull out those who lack the qualifications need to provided the needed services. I am no expert on the 

Grounds for debarment on violations from other agencies (school district, etc.) Debarment after 3 violations to low and in-
house process needs to be open to a third party to investigate and make deteiiuination. 
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City Attorney 

OAKLAND CITY COUNCIL 
ORDINANCE NO. C . M . S . 

ORDINANCE AMENDING TITLE 2 OF THE OAKLAND MUNICIPAL 
CODE TO ADD CHAPTER 2.12, DEBARMENT PROGRAM 

WHEREAS, the City of Oakland seeks an administrative process to identify contractors and 
businesses that contract with and do business with the City and that have not complied with the 
City's contracting requirements, or that have engaged in willful misconduct, or demonstrated bad 
faith or engaged in fraudulent or bad business practices or methods, in order to avoid doing business 
with and not enter into any further contracts with such contractors; 

WHEREAS, a responsible contractor demonstrates the attribute of trustworthiness as well as fitness, 
capacity and experience to satisfactorily perform the work; and 

WHEREAS, it is the City's policy to conduct business only with responsible contractors; and 

WHEREAS, the City of Oakland, through such an administrative process, wishes to declare any 
such potential bidders or contractors as ineligible and to disqualify such bidders or contractors from 
participating in the competitive process for future contracts or from entering into new contracts with 
the City; and 

WHEREAS, the City has directed the City Attorney to prepare this ordinance for the purpose of 
establishing such an administrative process for the debarment of contractors or bidders that are 
determined by the Council, upon the recommendation of the City Administrator, to have engaged in 
such conduct; now, therefore 

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 

SECTION 1. Debarment. Title 2 of the Oakland Municipal Code is amended to added Chapter 
2.12 entitled the "Debarment Program." 

Chapter 2.12 DEBARMENT PROGRAM 

2,12.010 - Definitions 

The following terms, whenever used in this Ordinance, shall be construed as defined in this 
section: 

(1) "Affiliate " means entities and/or persons are affiliates of each other: 



i. Who is an assignee, successor, subsidiary of, or parent company of another 
person or contractor, or 

ii. Who has the same or similar management of the debarred corporate or other 
legal entity; or 

iii. If, directly or indirectly, either one controls or has the power to control the 
other, or, a third person or entity controls or has the power to control both. 
Indicia of control include, but are not limited to: (a) interlocking management 
or ovmership, (b) identity of interests among family members or relatives, (c) 
shared facilities and equipment, coni.rnQn|use of employees or a business 
entity organized following the debqnfne^thi suspension pending debarment, 
or proposed debarment of a,.^ |̂p:pi '̂:|.which has the same or similar 
management, ownership or f^riiicipal ernf̂ l̂ oyees as the contactor that was 
debarred or suspended ^&n6i^,debarment'f^^^t debarred/?er^ort or entity 
created after debarmenhMsuspension ^cr\^m%Mbarment which operates in a 
manner designed to^eyad'e the application or defeat the purpose of this 
Chapter, (e) bankruptcy||dissolution, 9r reorganization, of a contractor or 
entity which has the same'^fr^similar^anagement, ownership, or principal 

(2) ''Bid" means^y resporil&^to a'̂ no|ice invitihg^irm, fixed and/or sealed bids or 
quoteSiisSlicitationfor or irivitafion tO:subrait fir^gfexed and/or sealed bids or sunilar 
commtmication bwor, on behalfeior̂ â̂ 'conf/'acfe'r seeking to participate or receive a 
benfelil,' directly or indirectly, in?^br|iinder a c6versd.^x related 

•^1-% ••'w' 

transaction. 

% . . 
Administrator of the City of Oakland, or an 

Wty^Administrator or by another City official in 
..v«.w carry out the City Administrator's duties. 

(^M^. "City" meansiithe Ci^^o£pakland acfing through its City Council, City Administrator 
'••̂ b̂r through any officer with'̂ powers delegated by the City Charter, City Council, City 

Administrator or aiithorizeaSby law. 

(5) '*5e/ieJ^i'|;::',means;pohey or any other thing of value provided by or realized because 
of a contracfewifmme'C/fv. A thing of value includes insurance or guarantees of any 
kind and designafibn as a City "local business enterprise" or "small local business 
enterprise." 

(6) "City Contracting Policies " means any policies of the City Council applicable to 
City contracts for goods and services, or to such contracts considered or awarded in 
connecfion with a covered or related transactions, including, but not limited to, 
City's Prevailing Wages, Living Wage, Equal Benefits, Local and Small Local 
Business Enterprise, Apprentice and local hire, Nuclear Free and Nondiscrimination 
policies. 
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(7) "Civil Judgment" means a decision in a civil action at the trial or appellate level by 
. any court of competent jurisdiction, whether entered by verdict, settlement, 

stipulafion or otherwise creating a civil liability for the wrongful acts complained of. 

(8) "Consent Decree " means a settlement between the City and a contractor whereby 
the contractor promises to refrain from certain acts or omissions. 

(9) "Contract" means any agreement to provide goc)ds to, or perform services for or on 
behalf of, the City, or such contracts consid.er^edlpr awarded in cormection with a 
covered or related transaction. • ^ ^ ^ ' 

(10) "Contractor" means any person, partnership, coloration, joint venture, company, 
vendor or other business enfity .̂-̂ w '̂o ŝeeks to cdnigact, submits a qualification 
statement, proposal, bid or quo.te|oryContracts directlytfrl^indirectly with the City for 
the purpose of providing goo.ds|Gr services to or for ttie'^^jty, or who seeks to or 
contracts to provide goods or-^services in connection v^iiWs/^covered or related 
transaction, including, without limimtion, anyicphtractor, subcontractor, consultant, 
sub-consultant or Supplier at any tief%\^e|f6rm ''contractor'' sKall include any 
responsible managirig^cS|porate office'r^^no has personal involvement and/or 
responsibility in obtaining •'•a'%!co«/rac? witiiyhe City or in supervising and/or 
periormine^the work prescribed oyimQ.contradt-%., 

(11) Contracting Officer̂  mean^the .(S /̂f̂ êmpIoyee responsible for admimstering the 

{12^^MiiCovereaitr^nsacfion^^ application for or participation m a City contracting 
:̂kMM^^^P'oli'<$'jprogram '̂̂ ĉ ^ or related transaction, regardless of type, amount 

W # or source^of funding. '^^€&xv ^ 

(l3,)|:.; "Cortvic?(0«'4^eans Syudgment or conviction of a criminal offense of a type which 
^tiwould give rise \̂'6\-debarment of the convicted party under the terms of this Ordinance 

by|miy court of competent jtirisdiction at the trial or appellate level whether entered 
updntaijverdict or a0.lea, and includes a conviction upon a plea of nolo contendere. 

(14) "Debarmenî .̂ mQ'sS\s an administrative action taken by the City that results in a 
contractor, ^S.m\y affiliate of the contractor, being prohibited from bidding upon or 
being awarded a contract with the City and/or performing a contract in connection 
with covered or related transactions for a period of up to 5 years. A contractor and 
affiliate who has been determined by the City to be subject to such a prohibition is 
"debarred." 

(15) "Debarment Hearing Board" means the three member board appointed by the City 
Administrator to hold hearings, take evidence and make determinations about 
debarment for the City. Members of the Board shall be unbiased, executive level 
persons and may be City or other public sector employees with subject matter 
expertise, but shall not be employees that participated in the complaint, investigation 
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or decision to recommend debarment, or employees subject to the authority, direction 
or discretion of employees who participated in the decision to recommend 
debarment. 

(16) "Ex Parte Communication" means any communication with a member of the 
Debarment Hearing Board, other than by Board member's staff, which is direct, or 
indirect, oral or written, concerning the merits or procedures of any pending 
proceeding which is made by a party in the absence of any other party. 

(17) "Final Notice of Debarment" means a wri!te^^«o?/ce under signature of the City 
Administrator to the affected person{s)0oniiiactor or affiliates of the debarment 
decision of the Debarment Hearing.Boar^^ ' ^ ^ \ 

(18) "Indictment" means indictmeriwfor.% criminal offense^^>An information or other 
filing by the City charging a f̂criininal offense shall be given the same effect as an 
indictment. '*̂ mv <. x̂ -«. 

(19) "Ineligible" mearis|:Bxcluded from^Gi^^^ontracting (and siibcontracting, if 
appropriate) pursuant^to^i'statutory, or regulatory authority of the City'̂  

% '% .̂ m 
(20) "Notice qf^r^gposed Debarment'•'•̂ rn&an.s the vmtten communication issued by the 

City A.dmifiistmtpr^and serve%on a conif.actor iri'-accprdance with Section 2.12.060 
of tKi'^Qrdinance^fo notify'^^'^co«/rac/orte debarment and initiate a 
debarment action. ^S^e City\i*idiriinistratof^:may^ issue a Notice of Proposed 
Debarment against am.^Contractdr&ielative to any matter consistent with the grounds 

.<^g |̂̂ '̂-'""^M|ahy^other|E l̂atfed-p^ (5) days after being deposited 
'%-l̂ f'• Mail,"postage pr^||aid, and addres|ed<b^|fiie City to the contractor's or affiliates' last 

^'^§^, known address basSd -̂pn informatiori*^provided by the contractor or affiliates. 

(21)^^^articipant" means any^per^on who submits a bid or proposal for, enters into, or 
reasonably may K^xpected'to enter into a contract or covered or related transaction. 
Thi^term also includes any person who is legally authorized to act on behalf of or to 
commiti^iparticipani^o a contract or in a covered or related transaction. 

(22) "Person" m'ean^-ariy individual, corporation, partnership, association, member of a 
joint venture, unit of government or legal entity, for-profit or non-profit, however 
organized. 

(23) "Preponderance of the Evidence " means proof by information that, compared with 
that opposing it, tends to the conclusion that the fact at issue is more probably true 
than not. 

(24) "Principal" means officer, director, owner, partner, key employee or other person 
with significant management or supervisory responsibilities for a contractor, a 
person who has a critical influence on or substantive control over a contractor's 
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participation in a covered or related transaction, whether or not employed by the 
par t ic ipant , contractor or any affiliate of a par t ic ipant or contractor, the operations 
of which are so intertwined with ih t par t ic ipant that the separate corporate identifies 
may be disregarded. 

(25) "P roposa l " means any response to a solicitation, application, request fox proposal , 
invitafion to submit a p roposa l or similar communication by or on behalf of a 
contractor seeking to participate or receive a benefit, directly or indirectly, in or 
under a covered or related transaction. .-^M.:^ 

(26) "Related transaction " means a transactiohtdire'ctly related to a covered transaction, 
which assists the part icipant in executi'ng-'-a covered transaction, regardless of the 
extent of the influence on or substmifive control ovV$the covered transaction by the 
pe r son performing the related .transaction. Related transactions include, but are not 
limited to, transactions of th^pari ic ipant with any of the^followingper^om: 

iv. contractors (including difect^subcontractbrs); '•%|;i;-, 
V. principal investigators; ••%^ :̂i'p^ |̂l-̂  k^k 
vi. loan o f f i c e r s ; ^ ^ | | ^ , ' ^ ^ P ' 
vii. start appraisers and msp.ectors; "̂ ^̂ î̂ ;. 

XI.Xfcreal estate agents and broxers; m % > 
xu. \management;andmarketing\agents; 

••w 

mp:- agreement ortactivity; 
'•••^>. xiv. venddrs;:of materials and equipment in connection with an City 

"'̂ fA-. contracting, agreerrient or activity; 
x y % closing agerits; ^'^' 
xvi^'-^kturnkey developers of projects; 
xvii. ^tit le companies; 
xviu. escrow^agents; 
XIX. project-:o^ers; 
XX. employees or agents of any of the above. 

(27) "Respondent" means aperson against whom a debarment action has been initiated. 

(28) "Suspend" or "Suspension" means the temporary disqualification of a contractor 
from participating in covered or related transactions pending the completion of an 
investigation and any proceedings before a Debarment Hearing Board. A contractor 
so disqualified is "suspended." 

(29) "Voluntary Exclusion" or "Voluntarily Excluded" means a status, assumed by a 
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person, who is excluded fi-om participating in covered and related transactions in 
accordance with the terms of a written settlement agreement with the City. 

(30) "Warning Letter" means a written communication from the City to one or more 
persons concerning acts and omissions prohibited by this Ordinance. 

2.12.020 - Coverage 

B. . This Ordinance applies to: M^. 
m̂̂ . 

Any contractor who has partici|)ated;^is currently participating, or may 
reasonably be expected to pa îcî ^aTe, in a|§oyered Transacfion, irrespective 
of the source of funding; 4^|||«' ""̂ %s.. 

ii. Any contractor who|J|as;'^participated, is currentl'̂ <.^participating, or may 
reasonably be expected'to|participate, ina related transaction, irrespective of 
the source of funding incliMing, withoutv4imitation, projects involving City 

tit;J,Gr,any|otr funding, regardless of amountf,Gr,anw.omer City interest, includina, without 
limitation, a real;0r;tpersonal property interest; 

above, and: 

2.12.030 - General . » m 

.-r^^P^-Tfetirounds'^for^eSarWMs^^^^^ 2.12.050 are not intended to be an 
•-^m^-' exhaustiy'ejist df;the acts or omissions iGrSvhich aperson may be debarred; grounds 

'•"̂ •̂N̂ t, other thari-;tnose enlifnerated in this'section may be a basis for debarment. 

B. ""'̂ ^̂ ŝ he City may ""dSbar a contractor for any of the debarment groimds set forth in 
Section 2,12.050^|lJhe purpo'se of this ordinance is, generally, to authorize debarment 
of contractors who^-engage in a pattern and practice of or who are recurrently 
responsible for. afivMngle or combination of debarment groundCsV However, a 
single octukerioe|of any debarment ground(s) may also subject contractors to 
debarment, 'de|.ending on the egregious or serious nature of the acts or omissions. 
The existence of a cause or ground for debarment, however, does not necessarily 
require that the contractor be debarred; the seriousness of the contractor's acts or 
omissions and any mitigating factors shall be considered in making any debarment 
decision. Debarment actions shall be carried out in accordance with the procedures 
in Secfion 2.12.060 through 2.12.180 below. 

C. Debarment constitutes debarment of all divisions or other organizational elements of 
the contractor named in the debarment proceedings, unless the debarment decision is 
limited by its terms to specific affiliates, divisions, organizational elements and 
individuals. The City Administrator may extend the debarment decision to include 
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any affiliates of the contractor and persons if they are: 

i. Specifically named, and 

ii. Given written notice of the proposed debarment and an opportunity to 
respond 

D. The City hereby delegates the debarment of contractors to the City Administrator. 
^ ^ 

2.12.040 - Investigation, Referral and Temp oran^^S us pens ion 

A. The City shall utilize City personnel.arid|Gifner appropriate resources to conduct the 
investigafion and develop the doci&ientation required by paragraph (C) of this 
section. ^ i W ^ ' ' ^ % ^ 

B. Information concerning the existence of a cause for debarmeni-i&om any source shall 
be promptly investigated, reporfed-i'̂ .and referred to the City-f-Administrator for 
consideration. ThG< îty.Administrato§^haWJc>^^rQsponsih\s for deciding whether or 
not to proceed with tneTafetion. Afterxonsideration, the City Administrator may 
issue a notice of prdp'osed^ae^arwertf,''-pursuant to Section 2.12.060 of this 
Ordmance^^^^._ ^ . _ ^=%^... % 

-W:s. ^ , , 
A short^narratiYe.stating the facts and/or describing other evidence 

'^fe: supportihgithe reasbn(s) for the need to debar; 

iv. ''•=$fl5:%The recommended time period for the debarment; 

^ M • 
V. Copiestof'i^y relevant support documentation identified under this 

sectiorf^F 

D. The Office of the City Attorney is responsible for reviewing the documentafion and 
nofices for legal sufficiency. 

E. The City Administrator may temporarily 'suspend a contractor upon the 
determination that adequate evidence exists supporting debarment and doing so in 
the public interest. The City Administrator shall notify the contractor of the 
suspension in accordance with Section 2.12.060, pending the Debarment Hearing 
-Soaf t̂/ruling on the matter. Onoefhs. City Administrator has suspended a contractor, 
the suspension shall continue until the Debarment Hearing Board makes a final 
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decision on the proposed debarment. 

2.12.050 - Debarment of Contractors - Grounds 

In accord with Section 2.12.030 above, the City may dehar a contractor if the C/(y finds, in 
its discretion, that the contractor has, or is engaged in, any of the following: 

i. Willful or intentional misconduct in connection with any City bid, request for 
qualifications, request for proposalsf^nxchast order and/or contract 
including, without limitation, (a) c.oilUsion in obtaining a City contract or 
payment thereunder, (b) submissiG%|Gf̂ :false information in response to a 
solicitation, advertisement or^nvimfion foft̂ /Ws or quotes, (c) submission of 
false information in response{td::a solicitati6h:or request for qualifications or 
proposals, (d) submissibn-Vbf false clainTs'^fe defined in California 
Government Code, Section 12650 et seq. and TifieBkU.S.C. Section 3729 et 
seq., (e) issuance of ^^jerdict, judgrnent, settlemen'tLstipulation or plea 
agreement establishing ^&contractor$^m.o\a!C\on of anv'civil or criminal law 
against any g;byemment entity<relevaht:to the contractor's ability or capacity 
to honestly perfbrrD.:;Under or comply^vvith the terms and conditions of a City 

contrac; % m ^ ^ % ^ , 

11. 
^m._ ̂ m. 

orjintentiohateilure tolcperfbrm iii'̂ accordance with the terms of one 
— — ^..^.^^.y^.^ — . . _ j . ^ _ ĝj-ĵ g pertaining to City 

connection with obtaining, 
b^^ing a public agreement or transaction; 

'•C% ^̂ - Vi'dlation 6'f*̂ êderal or State^aiititrust statutes, including those prescribing 
"^^k. price^- îixing '̂̂ Detween competitors, allocation of customers between 

v^%kCommissi(^n|of embezzlement, theft, forgery, bribery, making false 
"•^^Jatements^^submitting false information, attempting to commit a fraud 

againstitne^^/'/y, receiving stolen property, making false claims to any public 
entity^'^&structing justice, fraudulentiy obtaining public funds; 

vi. Taking or misappropriating City property or using City property, including 
real and personal property, in an unauthorized manner; 

vii. Performance or conduct on one or more private or public agreements or 
transactions that caused or may have caused a threat to the health or safety of 
the contractor's employees, any other persons involved with the transaction, 
the general public or property; 

viii. Debarment by any other governmental agency for the period imposed by that 
Document No. 542830 
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agency; 

ix. Violation of federal regulations for disadvantaged business entity status 
including, but not limited to, violation of 49 CFR part 26 et seq. and 
misrepresenting minority or disadvantaged business entity status; 

X. Noncompliance with the prevailing wage requirements of the Labor Law, 
including any pending violations by the contractor or any affiliate; 

Violation of any nondiscrimmatioii'&ovisions included in any public 
agreement or transaction; .̂, ••%̂ .?* ^^^. 

.4M%:. '' 'Ills. 
Any other significant La|)oJ:'̂ Law violations, including, but not limited to, 
child labor violationsl^faiilire to pay wages, or unemployment insurance tax 
delinquencies. -^^ -i. "^^b-

XI. 

Xll. 

XIV. 

xiii. Violatio ion of anyt̂ liSensing, sublei^infor sublisting laws; 
% 

Falsification, conc¥Mmeritiiwithholdirig^and/or destruction of records; 

decrees which impose fe. 

.SS-i^&S:.. 

^ ^ b l i g a t 
Pom C( ••aiom certain acts; 

perfc 
- x ^ . 

activities and/or to refirain 

•^JJ^^S' 

agreement relating to conflict of interest 
:^th respect to govemmen!?fijncIed contracting; 

m^., 'm&. =W' 
" ^ ^ v t i . 

'̂ Îli.; ineligiBie|:or voluntarily excluded contractor in connection with a covered or 
Knowingly dr^egligently doing business with a debarred, suspended. 

W^, 
''̂ ISi.. related transaction;^^' 

n̂. » 
* 

xviii. ''^-iplation^'f^iimaterial provision of any settlement of a debarment action; 
'm 

XlX. Corhinission of an egregious act or unlawful offense which indicates a lack of 
business integrity or business honesty; 

XX. Failure to perform or history of unsatisfactory performance of one or more 
contracts including, without limitation, default on contracts with the City or 
any other public agency; 

xxi. Failure to perform or unsatisfactory performance of one or more City 
contracting policies; 

XXI1. 
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contractor's quality, fitness or capacity to perform a contract with the City or 
any other public entity, or which negatively reflects on same including, but 
not limited to, deficiencies in on-going contracts, false certifications or 
statements, fraud in performance or billing or lack of financial or technical 
resources: 

xxiii. Any other cause of so serious or compelling a nature that it affects the present 
responsibility of a contractor. ^ 

2.12.060 - Notice of Proposed Debarment to Contractor (Respondent) 

A. The City Administrator shall initiate,;a a&Varmentfptpceeding by issuing a Notice of 
Proposed Debarment to the contraft^^^and any affiliates that City determines should 
be parties to the action (hereafter|^iDllectively, "respbkdent"), at least ninety (90) 
days prior to the date of the deodfment hearing advisinĝ ^̂ §;̂ .̂, 

^m .̂ 
''^if-Ji: 

That debarment is being considered;;;ii|^v ^l;k. 

ii. That respondMt'x^'^mpended pending final determination in the debarment 
proceeding \<7htr^^€'^it^,Adminis&aior has determined that suspension is in 

' « * . -^^^ 

7fjactibrfiproposed; 

iv. ^Of the reasons^for the proposed debarment in terms sufficient to put the 

"% . "%.m 
'̂ W k̂̂ i- Ofthejprqvisiofis^of Sections 2.12.070-2.12.180, and any other procedures, 

m^ if applicable, governing debarment decision making; 

vii.^^-'i;That the respondent must submit a written response within 15 days of the 
Heceipt ofmiS^Notice of Proposed Debarment and the consequence of not 
providing.:a';response; 

viii. The date, time and place of the debarment hearing; 

ix. Of the potential effect of a debarment; 

X. Of the right to a hearing before the Debarment Hearing Board; 

xi. That the respondent may appear at the debarment hearing to challenge the 
debarment action, and that failure to appear may result in a waiver of the 
respondent's defenses to the debarment action, and be taken as an admission 
by the party failing to appear that the basis for the debarment is accurate. 
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except to the extent the respondent challenges the debarment action solely by 
means of a written submission. 

xii. That the City may submit a reply to the written response of the respondent 
within (30) days following receipt of the response made by or oh behalf of the 
respondent. 

B. The notice to the respondent shall be signed by the City Administrator and 
transmitted by certified mail, return receipt ..requested to the last known address 
provided the City by the respondent. 4MwW 

C. Notice to the respondent shall be deemedfsufficiehtiif it is served by any of the means 
authorized by California Code qf^Ciyil Procedure?:Section 1013, or as otherwise 
specified in Section 2 .12 .080,^^^^ " ^ k 

v:&;5f ^ m ^ 

D. Any attempt by the respondeni''t^iap\rmaX\yQ\y_.avo\d service^B^^^ay of example, and 
not limitation, refusing to pick-up%certified:ret!'er, shall be deemed ineffective and 
shall not preveiafethe tieZ'a/'m^rtMfci'Oceeding from '̂gding forward. 

2.12.070 - Documents Submitted t^^ithe.Debarmiht,Hearing Board 

A. ^ - - - • ' " " -

...-,_...,._ respondent\sha\\ submit\tb the DebdrMent Hearing Board, and serve in 
••^accordance Witn Section'^2Sl2.080, a response to the Notice of Proposed 

<l^l'^ "̂ 'Mi)-. State whether meire-ypQ/iae/?^ will appear at the hearing: 

'"̂ M̂̂ . (2) '̂̂ Responi^-itp the allegations of the City. Allegations contained in the 
^•&,. ''City's notice,to the respondent may be deemed admitted by the 

"^ î̂ .. DWarment'^earing Board when not specifically denied in the 
- K « 

•<-:;X?. •*::::¥̂•:., respondent's response. 

ii. Tne}resp|3nse^may set forth any affirmative defenses and evidentiary support 
therefor^to the City's allegations. Respondent must set forth any affirmative 
defense'in which it intends to rely in the response. 

iii. ' If the respondent intends to waive its right to a hearing and rely solely on the 
response in support of its position, the response must clearly state such 
intention. Failure to clearly state such intention may be deemed a waiver of 
the respondent's defenses to the debarment action if the respondent does not 
appear at the hearing. 

iv. In the event that the respondent fails to file a written response within thirty 
(30) days of receipt of the City Administrator's Notice of Proposed 
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Debarment in accordance with this section, the allegations of the City may be 
deemed admitted, the Debarment Hearing Board may enter an order of 
default and transmit it to the City Administrator. The City Administrator's 
decision shall thereafter issue, with service on the parties. 

B. Reply by the City 

The City may submit to the Debarment Hearing Board and serve in accordance with 
Section 2.12.080, a reply to the respondent '.s .res'p|Gnse not later than thirty (30) days 
after receiving the respondent's response^^p^^'' 

C. Stipulations . . ^ - ^ ^ k ^ 

The parties are encouraged to.^^eFand resolve as many matters as possible by 
stipulated agreement prior to t̂jie^nearing. The parties may^|tipulate as to any relevant 
matters of fact or law. Stipulations may be received in evidence at the hearing, and 
when received shall be binding ontliie parties^^yith respect to th^'matter stipulated. 

D. Document and Submissioh.Requiremehts' 

An^original and on'e^copy'bfiall.documenits.to be presented to the Debarment 
•Meaning^Board and^copies oB£flli;documerifs .served on said Board shall be 

xi.:..'icP'r\;̂ f>H cimiiltnnf^mioli/&i-.r>.-.vf:hp.^r»r»nqsing fjarity a t t h e SpCClfiC lOCatlOU 

t'Tn^accordance with Section 2.12,080. 

,>A@ îr.\.. Allfdocumentsfrequired or'̂ permitted under this Ordinance, in addition to 
x#-^#^' ^^^^%%'.bemg';seryed?on î?e6a?rmett Hearing Board in accordance with this Section, 

^̂ •̂ ?4I'--,- (^) "^the Omc.e.of the City Administrator at One Frank Ogawa Plaza, 3rd 
' ^ . "iloor, ( S a n d , CA 94612; 

'"%M^) ThG^Respondent or Respondent's representative; 

ill. Ddcument^served in accordance with this Section and Section 2.12.080 shall 
state^clearl'y the party's name and the title of the document. All documents 
should be typewritten or printed in clear, legible form. ' 

2.12.080-Service 

A. Service of documents on the respondent, including the notice, shall be made by any 
reasonable means, including by first class mail, fax, e-mail or delivery to: 

i. the respondent to be served or that respondent's designated representative or 
agent, at the last known address; 
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ii. the respondent's last known place of business; or 

iii. a principal of the respondent, of the entity for which the respondent is a 
principal. 

B. Proof of service shall not be required unless the fact of service is denied under oath 
and put in issue by appropriate objection on the part of the respondent allegedly 
served. In such cases, service may be established by v^itten receipt signed or on 
behalf of the respondent to be served, or niay^Fe:.established prima facie by any 
responsible means, including, but not limiteMofaffidavit or certificate of service of 

C. Service of documents on other interested parties,^such as insurance and bonding 
companies, shall follow the scEvic^procedures set forthUn this section. 

2.12,090 - Time Computation "^^^^ % ^ 
^kk- Jm^>; 1=1-:-. 

Any period of time prescribediior^lowed by'tnis^C^ îmiahce shall include iri-its computation 
of the prescribed period, Saturday s|§undays andinati^nal holidays, except that when the last 
day of the period is Saturday, Strnday^mational holiday or other day that the City is closed, 
the period shall run^imtil the end'̂ o£;the''next^followingibusiness day. 

2.12.100 - i)eoarwe«///efl/;mje JooaraiPowersjandfResponsibihties 

A. To ensufe:the fair and^efficient administration of debarment proceedings, they shall 
•^S?%- --fiî f!:-; "^S^. D 5 ./ ..̂ .-...-..û  :>i.̂ a. ..:uiv:-:.̂ u., 7~I„L„..--.:„, tj_„„.-— Board, as defined in Section 

City Administrator, unless the City 
*̂ l?̂ #'"' Administrator elects to appoirî ^^fetireB ĵ'udge under Section 2.12.100.B below. 

B':%f̂ ^ The C/'/y Administrdtor^^xnay, in his/her sole discretion, appoint a retired judge to 
^%Gonduct the deoamient hearing for matters expected to be unusually complex or of 

extended duratioff^J^r for ahy"'other reason. The retired judge shall have all of the 
powefs-and duties•o'therwise reserved to the Debarment Hearing Board. 

C. Powers of-iihQ3'eWrrnent Hearing Board 

i. The Debarment Hearing Board shall conduct a fair and impartial hearing 

and, to that end, shall have the power to: 

(1) schedule the debarment hearing date, time and place; 

(2) postpone the debarment hearing date; 

(3) regulate the course of the hearing and the conduct of the parties and 
their counsel; 
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(4) hold conferences to facilitate the settlement or simplification of the 
issues by consent of the parties or at the request of a party; 

(5) consider and rule upon all evidentiary and procedural matters 
pertaining to the hearing, including, but not limited to, setting page 
limits on documents that may be submitted; 

(6) make findings of fact and take notice of any material fact not 
appearing in evidence in the re(;ora|vhich would properly be a matter 
of judicial notice; ,.:.4fe^^' 

(7) receive evidence and.rule':dri offers>of proof; 

(8) administer oaths;;ahd%affirmations; % t . 

^>;?. . ^̂ ^̂ - * 
(9) issue a final decision imposing debarment 'ofî he respondent with 

respect to future Cii^)^contractW^d covered or "related transactions. 

(10) recominend to'iihQ.City sta:̂ "̂ ;;-if so requested, a course of action to 
...•v_—]̂ >:*i-x:.—+ „̂ *.-„::--„ „,u:„u g .̂̂ ^ .̂jgg j .^ jj^^ debarment 

%^l{ 11) take ariy.:Other actiptf:rifecessary1b^rotect each party's rights, to avoid 
'^^^ delayiinifhe disposition of the debarment proceeding and to maintain 

(Communications 

•m.. 
^^% (1) "•>^Ex-pdrte'!Communications are prohibited unless: 

"'̂ ^̂ ^̂  (at^% the purpose and content of the communication has been 
^ ^ ? < ^ ' : , w^ disclosed in advance or simultaneously to all parties involved; 

*%®' the communication is a request for information to the 
Debarment Hearing Board's staff concerning the status of the 
debarment action. 

2.12.110- Debarment Hearing Procedure 

A. Right to Hearing 

A. All respondents subject to debarment pursuant to this Ordinance shall be 
entitled to a hearing at the date, time and place set forth in the notice. 

Document No. 542830 
- 1 4 -



B. The respondent may elect to waive its right to a hearing and rely solely on a 
written response. If the respondent elects to waive its right to a hearing, such 
waiver must be clearly stated in the respondent's response. \f respondent 
fails to file a written response as required imder Section 2.12.070A, the 
allegations of the City shall be deemed admitted, and an order of default shall 
be entered pursuant to Section 2.12.070A iv. 

C. The Debarment Hearing Board shall perform no independent collection of 
evidence and shall render a decision basedi-.on the evidence as submitted by 
the parties, although the DebarmemHearing Board may take judicial notice 
of common, uncontested facts. ^^^^^^^ 

.Mi:. B. Conduct of Hearing -^ fw ' ' ^ ^ 

A. 

B. The hearingt|shall proceed ""A îth âHlT'easonable speed, "'̂ ^he Debarment 
Hearing 5oaA^%nay|order the heading be recessed for good cause, stated on 
the record. Th6'''Hearin0Bpard ma:y;|for convenience of the parties, or in the 
interest of justice-^birder tnat-̂ the hearihgSbe continued or extended to a later 

jm: AS^k^S 
C. Representation of thetParties 

••M^^A:-. ThQiCity mayi;be.>representea|by a member of the staff of the Office of the 

•'•̂ i%, B. The resppndeni^may be represented at the hearing as follows: 

^^1^^, (1) in"di? îduals niay appear on their own behalf; 

-('2|!̂ ; a i^eraber of a partnership or joint venture may appear on behalf of 
''̂ ^ •̂̂ .-̂ Kejpartnership or joint venture; 
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advise and assist in the presentation of the respondent's case. 

D. All testimony provided at the hearing shall be under oath. 

E. At the request of either the respondent or the City, the proceedings shall be 
transcribed by an authorized court reporter. The cost of the transcript of the 
proceedings shall be paid by the party requesting the transcript, or in the event both 
parties request the transcript, the cost shall be divided evenly between them. 

2.12.120- Standard of Proof . ^ ^ 

The cause for debarment must be established dy^a:-prepdHderance of the evidence. 

2.12.130 - Burden of Proof . . ^ ^ W " " ^ 

A. The City has the burden of •*p|p.of to establish the cause&r debarment. The 
respondent has the burden of prd^Mo estabtismmitigating circumstances. 

B. Where the proposed*W/'l3_^me«/ is baseq|upbn a conviction, civil judgment, or a 
debarment by another gByemmental agency>-and the City submits evidence as to the 
existence .ofxsuch, the G/ig>.̂  shallWexdeemed^tb^have met its burden of proof to 

-'- - - 3 ! • ' . • . ' • ••••.•.•.\V.-. • - • .V.V.- ^ 

record •may be postponed by the Debarment Hearing 
|ofder..to pemiit the admission of other evidence,into the 

-.m^^- recor d'^In the '̂e\:ent further fevidencpis admitted, each party shall be given an 
•̂ -̂̂  opportuni^^^ithinmy".easonable tirrie:^ respond to such evidence. 

B. ^^Once the Debarment Hednirig Board deems the hearing to be concluded there shall be 
no îifurther proceedings before it or evidence accepted by it on the cause for 
debarment unless aiJequest is made in writing within 3 days following the conclusion 
of the''hearine andfeood cause shovm. 

2.12.150 - Rules of Evjdence 
'''<f 

A. Every party shall have the right to present its case or defense by oral or documentary 
evidence and to submit rebuttal evidence. The Debarment Hearing Board may, 
within its discretion, permit cross-examination of witnesses on request. The 
Debarment Hearing Board may exclude irrelevant, immaterial or unduly repetitious 
evidence. 

B. The debarment hearing need not be conducted according to technical rules relating to 
evidence and witnesses except as hereinafter provided. Any relevant evidence shall 
be admitted if it is the sort of evidence on which responsible persons are accustomed 
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to rely in the conduct of serious affairs, regardless of the existence of any common 
law statutory rule which might make improper the admission of the evidence over 
objection in civil actions. 

C. Hearsay evidence may be used for the purpose of supplementing or explaining other 
evidence, but over timely objection shall not be sufficient in itself to support a 
finding unless it would be admissible over objection in civil actions. An objection is 
timely if made before submission of the case or^on reconsideration. 

D. The rules of privilege as set forth in the Galiforriia Code of Civil Procedure shall 

E. The Debarment Hearing Board has ;̂di'scretion to exclude evidence if its probative 
value is substantially outweighed)b^^the probability that^ife.admission will necessitate 
undue consumption of time.-̂ Ĵî W''' ^ I fe . 

F. The Debarment Hearing Board sliall:.not havMhe power to comp êl any witness or 
party to give evidence:in;^ntraventi^ii?of mfy|§videnti^^ privilege'Tec^gnized under 
applicable law, includinglbut not limite&tb^the Fifth Amendment privilege against 
self-1] 

2.12.160 - Scope of DebarSnent 

A. Debarnient of a contnd&tor or affiliate under this Ordinance constitutes debarment of 
.s-S-mall. its •specificallMidentified principals, individuals, divisions and other 

.-4?-pS5>*organizationakdem^^ and covered and related transactions with 
•̂ ^̂ î ^̂ ^̂ '̂  file &^/$^kinless|iie debarrmhtSLQois\Qn' is limited by its terms to one or more 

''^fe- principal standi vidijlls, divisions ofomer organization elements or to specific types, 
^ ^ o f t r a n s a c t i o n ^ % , 

B. As^may be appropriate, m&debarment action may include any affiliate of the 
participant that is-specifically named and given notice of the proposed debarment 
and an%pportunit5|tG;irespond. 

C. The debarm'ent^of'a contractor and its affiliates under this Ordinance may include the 
debarment of any other business that is, has been or will be controlled or owned by 
the contractor and its affiliates, or by any entity owned or controlled by aperson or 
persons who own a controlling interest in a contractor and its affiliates, then or at 
the time the debarment was imposed. 

2.12.170 - Period of Debarment 

Debarments shall be for a period commensurate with the seriousness of the respondent's 
conduct, up to a maximum of five (5) years. 

Document No. 542830 

- 1 7 -



2.12.180 - Debarment Decision 

A. The debarment decision shall be made within 45 days after conclusion of the hearing, 
unless the Debarment Hearing Board extends this period for good cause. 

B. In debarment actions where any respondent fails to provide any submission in 
opposition by the time provided in Section 2.12.070.A, the Debarment Hearing 
Board may, in its discretion, decide against the respondent, and notice shall be 
provided by the City Administrator; .Ŝ Mks 

C. Written findings of fact shall be prepared|i'%.equested by the parties. The Debarment 
Hearing Board shall base its decision^ph the'faU^ as found, together with any 
information and argument submittedjbythe parti es''^d^any other information in the 
administrative record. J ^ ^ ^ '̂¥s&,. 

^ ^ " ^ 

D. If the Debarment Hearing Boandf^pcides to iinpose debarment, it shall forward its 
decision, in writing, to the City A'dministratoM^^i. "''î v̂ 

E. The City AdministrdtOrSnaW, within 45tdays of the close of the hearing, provide 
•-- '̂--' ' " .f_... __M-_i_ ._..•_. 1̂—11 --.^u^j- 1..̂  __-. î g limited to, the 

B. '^M^ether the Debarment Hearing Board determined that cause for debarment 

#;W^' C. •'•̂ •Tfsthe cali'se.for debarment^^ash^in established: 

''̂ ^M:-. {1) •^Specifying the reasons for debarment; 

^ k : (2) Stating the period of debarment, including effective dates; 

\'(3;i). Adyisihg of the scope of the debarment; 

' • ^ ; . , 

(4) '̂ IpEKe time period in which the respondent may submit an appeal under 
this Section. 

F. The notice to the respondent shall be in writing, signed by the City Administrator, 
and transmitted by certified mail, return receipt requested. The Office of the City 
Attorney will be consulted on all debarment actions prior to the notice being sent to 
the respondent. 

2.12.190 - ''Excluded Contractor List" 

The City shall maintain an "Excluded Contractor List". Such list shall contain the names of 
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all contractors that have been temporarily suspended or debarred by the City and suspended 
or debarred by any local, state or federal agency, and shall state the period of the suspension 
and/or debarment. 

2.12.200 - Effect of Debarment 

A. Persons and contractors debarred are ineligible for City contracts and excluded from 
covered and related transactions as participants, principals, subcontractors or sub­
consultants for the period set forth in the Cit^fa'ebarment order. Such persons or 
contractors shall be placed on the ExcludeMCohtractor List.. For the period of 
debarment. City shall not solicit or acc;ê |;;Q;ffers from or award contracts to such 
persons or contractors; nor shall City'̂ accept bias^nciuding debarred persons or 
contractors as subcontractors, orxcbnsider for awar%any proposal that identifies 
debarred persons or co^r^ac^or^iasTsubcontractors, sub-cGhsultants or team members. 
Persons and contractors debaifeaare also excluded fi-omTconducting business with 
the City as agents or affiliates of^other persons ̂ or cpntractors^F or purposes of this 
Section, persons on the Excluded'(Sontractor '̂MsP.arQ referred to^asiXisted Persons". 

. B. City will include notiC .̂-toUhterested and'sollcited parties of the Excluaed Contractor 
List in solicitations fordids andwroposals^^. 

L. rersons'and-contnactors debarred ar^excluded iTom,acting as individual sureties to 

D. Contracting officers'ShalX review'all^bids and all proposals upon opening or receipt, 
bids that include Listed 

professional services that 
^.,^^ _.„„^,^.^v^- ..^ ...«. ^« .̂,..̂ .v„ be considered for award unless 

E. '^iBroposals, qudt|tions, "or^pffers received from any Listed Person shall not be 
evaluated for aw^dinor shallfdiscussions be conducted with a Listed Person during a 
perib%pf ineligibility;'. If the period of ineligibility expires or is terminated after bid 
openin&inresponseit'o a solicitation for bids or price quotations, or after the deadline 
for submission^df^)^opo5'a/s for professional services, the City shall not consider such 
bids, quotatidns]^iro/?o^(3/s or offers. 

F. Immediately prior to award, the contracting officer shall again review the Excluded 
Contractors List to ensure that no award is made to aperson or contractor on such 
list. 

G. Persons who participate in City transactions during the period of their debarment will 
not be paid for goods and services provided and their contracts shall be deemed void. 

2.12.210 - Imputed Conduct 
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A. The conduct of the type described in Section 2.12.050 above by an officer, director, 
shareholder, partner, employee, principal, affiliate or other individual associated with 
a contractor may be imputed to the contractor when the conduct occurred in 
cormection with the individual's performance or duties for or on behalf of the 
contractor, or with the contractor's knowledge, approval or acquiescence. The 
contractor's acceptance of the benefits derived fi"om the conduct shall constitute 
evidence of such knowledge, approval or acquiescence. 

B. The conduct of the type described in Section •̂•̂ MTOSO above by a contractor may be 
imputed to any officer, director, shareholder^partner, employee, or other individual 
associated with the contractor who participatedfin, knew of or had reason to know of 
the contractor's conduct. v., H^F ' '''̂ tfe:̂ . 

C. The conduct of the type descrioM^in Section 2.12.050.tabove by one contractor 
_ .̂ • . . - . 1 ^ M^m-^ ., , '''••Mh. - . , . . , .1 

participating in a joint venturej.or^similar arrangement ma\gbe imputed to the other 
participating contractors if the conduct occurred for or on behalf of the joint venture 
or similar arrangement, or with the|knowle^dgej-:iapproval, or acquiescence of these 
contractors. Acceptlfifecof the benefits;den-i^ed'from the conducrsnall be evidence 
01 such knowledge, approvakor acquiescence. •N^'V. m. r:m -̂ . ^s 2.12.220 - Continuation of Current Contracts ^M 

% ^ , ^ f t i ^ . . , , " % . . 
A. NotwifHsfanding ^debarment$$x. m&DOSQdMdebarmeht, the City may at its sole 

discretion continue contracts with^cpntractors oi> t̂hat include subcontractors who are 
proposeelifor debarmentjwhich areah,existence at me time the person, contractor or 

'.I.:-. j-î _-_.!.._ J -"-"'̂ '"̂  for debarment,wrAQssfhQ City Administrator 

iype of termination action, if any, to be taken 
L.w.....««H,̂ .̂.., -^ ..^,,:.Jity contracting and technical persormel, the 

•*̂ ?% City Attoiiiey/s Office and the City'mdministrator to ensure the propriety of the 
"-^k. proposed a ^ ^ . . " % . . 

B. The^City shall not̂ 'award adaitional contracts to or in any way extend the duration of 
or increase curreriticontract amounts with, persons or contractors who have been 
debarfe'd::Gr are proposed for debarment; nor shall the City award additional contracts 
or extend'the.duration of or increase a current contract amount that identifies or lists 
a person or'vontractor debarred or proposed for debarment as a subcontractor, 
subconsultant or team member, or who are Listed Persons, unless specifically 
approved in writing by the City Administrator for good cause shown. 

2.12.230 - Restrictions on Subcontracting 

When aperson or contractor is debarred or proposed for debarment City shall not award a 
contract that includes suchperson or contractor as a subcontractor, supplier, sub-consultant, 
team member or other party to the contract. 

2.12.240 - Actions Other Than Debarment 
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in the event that the City determines that a contractor's acts or omissions are insufficient to 
warrant debarment, the City Administrator may take one or more of the following actions: 

A. Voluntary Exclusion 

i. The City and a contractor may agree to a voluntary exclusion of the 
contractor and any of lis principals and/or affiliates from participation in City 
contracts and covered and related transactions for a period of up to five (5) 
years. ^ 

ii. A contractor and any of its pr^ricT^als ana/^Xiaffiliates who agree to voluntary 
exclusion shall be placed omme-Excluded Contractor List. 

iii. A contractor and any^f^^^principals and/or affilidt̂ s^fAio participate in City 
contracts and covered''and related transactions during.the period of their 
voluntary exclusion will n'o%t>e paid^fofligoods and se^iices provided, and 
may be considered for debarmenti^^W' " î%-. 

B. Consent Decree '%. *"%%. '^4W 

A contractor arid;:aiMo*f?its principals and/ouaffiliates'found to be in violation of one or 

the act(s) or orTiî ssion(s) thatmad been found.to be in violation of this Ordinance. A consent 
decre'e;imay be entered infosalbne or in conjunction with one or more of the procedures 

C -^^ Warning Letter m.> 

Where there appears to bê mi act ororhission in violation of this Ordinance, a warning letter 
may be issued^tp the contractor and any of its principals and/or affiliates. In all subsequent 
transactions betv^en the^cpntractor and any of its principals and/or affiliates and the City, 
the warning lettehmjhpG^pnsiddr&d notice concerning such acts or omissions and may be 
submitted as evidenceyii^a subsequent debarment proceeding. 

2.12.250 - Judicial Review. 

A. Judicial review of any final decision reached by the City under this ordinance shall be 
conducted by the Superior Court of the County of Alameda, pursuant to an 
administrative writ of mandate as described under Section 1094.5 of the Code of 
Civil Procedure (CCP), provided that the petition for writ of mandate is filed within 
the time limits set forth in Oakland Municipal Code Section 1.20.010, which 
incorporates the limitation on the filing of actions provided in the Code of Civil 

DocumemNo. 542830 
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Procedure Section 1094.6 for administrative determinations of the City. 

B. In every final decision reached under this Ordinance, notice of such final decision 
shall only be given directly to the respondent and such notice shall explain that CCP 
Section 1094.6 governs the time period within which judicial review of any such 
final decision must be sought. Final notice to the respondent shall conclude with the 
following statement: 

THE CITY HAS REACHED A FINAL DEQIS^.N IN THE ADMINISTRATIVE 
MATTER PENDING BEFORE THE G p l # % YOU CHOOSE TO SEEK 
JUDICIAL REVIEW OF CITY'S FINA^©EgISION IN THIS MATTER, SUCH 
ACTION SHALL BE INITIATED , U ] ^ R C^^SECTION 1094.5 AND TIME 
LIMITS FOR FILING SUCH ^f|}^CTION A%%RE SET FORTH IN CCP 
SECTION 1094.6. IT I S ^ ^ I R SOLE RES%NSIBILITY TO TAKE 
WHATEVER ACTION YO,#|©EEM APPROPRIATE%^RESPONSE TO THIS 
NOTICE. m . ^ m , 

2.12.260-Pre-emption. ^ ^ ^ ^ ^ % 

In the event any contract is subfebt ttfifdderal and/br?state laws that are inconsistent with the 
terms of this Ordinance, such lawssshall control. "'̂ ^ .̂ 

SECTION 2. Severability. -^m.. 
^ % . % ~ m . •'% 

If any section, subsection, subpart oitjprovision 6§tiiis Ordinance!;̂ or the application thereof to any 
person or.circumstances^-is?held invalid, Jhe remainder of the provisions of this Ordinance and the 

SECTIONS. Effective Date. '%^. '^'^^^' 

This ordinarice^shall become'efiectiv^^iinmediately on final adoption if it receives six or more 
affirmative voteston final adoptiori; otherwi'se it shall become effective upon the seventh day after 
final adoption. ''^m, j^^ 

'̂ % .̂ Mm 

IN COUNCIL, OAKLAND, CABIEGRNIA, 

PASSED BY THE FOLLOWING VOTE: 

AYES- BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and 
PRESIDENT BRUNNER 

NOES-

ABSENT-

ABSTENTION-

ATTEST: 
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LaTonda Simmons 
City Clerk and Clerk of the Council 
of the City of Oakland, California 

DATE OF ATTESTATION: 

" " % . 
'•-m 

'SS 
% 

%r-

"•W 

^^g 
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jNTRpDUCED'B m-5H,s ~ - — 
OAKLAND CITY COUNCIL 
ORDINANCE NO. C.M.S. 

CilyAttorney-, f 

ORDINANCE AMENDING TITLE 2 OF THE OAKLAND MUNICIPAL 
CODETO ADD CHAPTERl.U,DEBARMEI^TPROGRA/\^ 

WHEREAS, the City of Oakland seeks an administrative process to identify contractors and*-
businesses that contract with and do business with the City and that have not complied with the 
City's contracting requirements, or that have engaged in willful misconduct, or demonstrated bad 
faith or engaged in fraudulent or bad business practices or methods, in order to avoid doing business 
with and not enter into any further contracts with such contractors; 

WHEREAS, a responsible contractor demonstrates the attribute of trustworthiness as well as fitness, 
capacity and experience to satisfactorily perform the work; and 

WHEREAS, it is the City's policy to conduct business only with responsible contractors; and 

WHEREAS, the City of Oakland, through such an administrative process, wishes to declare any 
such potential bidders or contractors as ineligible and to disqualify such bidders or contractors from 
participating in the competitive process for future contracts or from entering into new contracts with 
the City; and 

WHEREAS, the City has directed the City Attorney to prepare this ordinance for the purpose of 
establishing such an administrative process for the debarment of contractors or bidders that are 
determined by the Council, upon the recommendation of the City Administrator, to have engaged in 
such conduct; now, therefore 

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 

SECTION 1. Debarment. Title 2 of the Oakland Municipal Code is amended to added Chapter*-
2.12 entitled the "Debarment Program." 

Chapter 2.12 DEBARMENT PROGRAM 

2.12.010-Dermitions 
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The following terms, whenever used in this Ordinance, shall be construed as defined in this-
section: 
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(1) "Affiliate " means entities and/or persons are affiliates of each other: 

Who is an assignee, successor, subsidiary of, or parent company of another 
person or contractor, or 
Who has the same or similar management of the debarred corporate or other 
legal entity; or 
If, directly or indirectly, either one controls or has the power to control the 
other, or, a i\nrd person or entity controls or has the power to control both. 
Indicia of control include, but are not.limiited to: (a) interlocking management 
or ownership, (b) identity of interestsramong family members or relatives, (c) 
shared facilities and equipment;%qbmni"on use of employees or a busiiness 
entity organized following the debarmei7t{6T.suspension pending debarment, 
or proposed debarment^i^a person wh'ich, has the same or similar 

nmor'nrincina emo ovees;:as 

(2) 

11. 

111. 

management, ownershipjor principal employees'-ias the contactor that was 
debarred or suspended-peiiding debarment, (d) tneSlebarred person or entity 
created after debarmenF(^.;suspension pending debarment which operates in a 
manner designed to evati^^e application or defeartlie-.purpose of this 
Chapter, (e)^;bankruptcy, dissolutî pnJiior reorganization ofiz^fiontractor or 
entity which tias'the^same or simiJEff management, ownership, or principal 
employees as tii^Mebarred, or (f) ineligible, or voluntarily excluded entity or 

--,-,- J,-. -,-,•,, ->^S-. . : ^ ' ^ ; i > - : ; -'^i^<:-r 

"S/dilmeans anvresponse tb,:-a .n6li'ce''inv;iting fiirn^-fixed and/or sealed bids or* 
qu(5tesj;Solicitation forjor mvitatmnjto submit firm;;fixed and/or sealed bids or similar 
communication by oi-:6n behalf b'fea contractor seeking to participate or receive a 
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0.56", Hanging: 0.44", Tabs: Not at 
0.81" 

I I I 1 ^ I I I M M 

Formatted: Justified 

Formatted: Font: (Default) Times 
New Roman 

Formatted: Justified, Indent: Left: 
0.55", Hanging; 0,44", Tabs: Not at 
O.Sl" 

^^i(3) "City'A^mmistrdtor " means i!(\^^ity_^dministrator of the City of Oakland, or an 
"•^^^ officer specifically designated by thtCity Administrator or by another City official in 

^ ^ t . accord withThe^C/rv i^liarter, to act for and carry out the City Administrator's duties. 

(4) "Ĝ -ity." means the-&ity of Oakland acting through its City Council, City Administrator 
or through any of^cer with powers delegated by the City Charter, City Council, City 
Administrator or^authorized by law. 

(5) "Benefits " means money or any other thing of value provided by or realized because*-
of a contract with the City. A thing of value includes insurance or guarantees of any 
kind and designation as a City "local business enterprise" or "small local business 
enterprise." 
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(6) "City Contracting Policies" means any policies of the City Council applicable to 
Cit)> contracts for goods and services, or to such contracts considered or awarded in 
connection with a covered or related transactions, including, but not limited, to, 
City's Prevailing Wages, Living Wage, Equal Benefits, Local and Small Local 
Business Enterprise, Apprentice and local hire. Nuclear Free and Nondiscrimination 
policies. 

Document No. 5570K44 
- 2 -

Deleted: 2B3D 



(7) "Civil Judgment" means a decision in a civil action at the trial or appellate level b y 
any court of competent jurisdiction, whether entered by verdict, settlement, 
stipulation or otherwise creating a civil liability for the wrongful acts complained of 
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(8) "Consent Decree" means a settlement between the City and a contractor whereby 
the contractor promises to refrain from certain acts or omissions. 

(9) "Contract" means any agreement to provid,e;go^ods to, or perform services for or on 
behalf of, the City, or such contracts considerecl or awarded in connection with a 
covered or related transaction. 

(10) "Contractor" vn^ans any/jer^oni^parthership, corptiratipn, joint venture, company, 
vendor or other business entity^wlio seeks to contract;., submits a qualification 
statement, proposal, bid or quote.or contracts directly or in|^^ectly with the City for. 
the purpose of providing eood's^r services tovor for the Cityhor who seeks to or 
contracts to provide, goods or services la^connection with a'̂ coyered or related 

,<•'**." •'K^*'? *v-V"V/i"' 'V.'vv> 

transaction, includinggwithout limitatipnjiaIiy'co«frac?or, subcontractor, consultant, 
sub-consultant or suppjie'^at any tier.'wie term "contractor" shall include any 
responsible managing^^c^prporatexofficer wfio., has personal involvement and/or 
responsibility;-.in obtainm|-, a confract witPith.e.- City or in supervising and/or 

employee/fesponsible for administering the*-

City contracting 
)f type, amount 

or source o'fifundingl^, 

(13) '^^Conviction" nie'^s ajii'dgment or conviction of a criminal offense of a type which 
wbulji give rise XoWebarmerii of the convicted party under the terms of this Ordinance 
by anyj'cpurt of cqrnpetent jurisdiction at the trial or appellate level whether entered 
upon a'^'lrdict ortaiplea, and includes a conviction upon a plea of nolo contendere. 

•^^^oSS S » 
(H ) "Debarment"4^eans an administrative action taken by the City that results in a 

contractor, and any affdiate of the contractor, being prohibited from bidding upon or 
being awarded a contract with the City and/or performing a contract in connection 
withcoveret^orre/fl/et;^frcr«5flc/io«.sforaperiodofupto 5 years. A contractor n̂d. 
affiliate who has been determined by the City to be subject to such a prohibition is 
"debarred." 
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(15) "Debarment Hearing Board" means the three member board appointed by the City 
'̂ î f/j/m.?(ra/pr _tp_hojd. jieArjngs 
debarment for the City. Members of the Board s\\a\\ be jjnbiased. executive level 
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persons and may be City or other public sector employees with subject matter 
expertise, but shall not be employees that participated in the complaint, investigation 
or decision to recommend debarment, or employees subject to the authority, direction 
or discretion of employees who participated in the decision to recommend 
debarment. 

(16) "Ex Parte Communication" means any communication with a member of the--
Debarment Hearing Board, other than by Soar^/.member's staff, which is direct, or 
indirect, oral or written, concerning the m%rite- or procedures of any pending 
proceeding which is made by a party in thefabsence of any other party. 

(17) 

(18) 

(19) 

"Final Notice of Debarment" means a^.writteri'̂ o//ce under signature of the City 
Administrator to the affected persgnls), contractor^pr affiliates of the debarment 
decision of the Debarment Heafih^'Board. 'W-:% 

"Indictment" means indictmehfĵ for a criminal offense. An|information or other 
filing by the City charging a criminal,offen^f^hall be given tfre^same effect as an 
indictment. ^ ^ " % ^ ^ ""% 

W % s . 
"Inelisible" means e'xcluded&from C/micontracting (and subcontracting, if 

(20) "Nqiici-'^ofPropos'edipebarmefit^j^ the^ritteri^cbrnmunication issued by the 
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Deleted: S 

'ebarment agaihst':any Cdhfrdctor relative to any matter consistent with the grounds 
for debarment. ''Notice shall be considered to have been received by the contractor 

•••>%. and any other%relatedrparty so served'' five (5) days after being deposited in the US 
•̂ ':Ŝ >.-.Mail, postagê pî ê paidî iand addressed by the City to the coflrrac/or'j or q^/Za/e.?' last 

r^known address'based ori-information provided by the contractor or affiliates. 

(21) 

(22) 

'̂ '̂ Participant" m&M\.sldx\y person who submits a bid or proposal for, enters into, or-
reason'ably..may.tfefex'pected to enter into a contract or covered or related transaction. 
This tenti'aisdjincludes any person who is legally authorized to act on behalf of or to 
commit a participant to a contract or in a covered or related transaction. 

"Person" means any individual, corporation, partnership, association, member of a 
joint venture, unit of government or legal entity, for-profit or non-profit, however 
organized. 
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(23) "Preponderance of the Evidence" means proof by information that, compared with 
that opposing it, tends to the conclusion that the fact at issue is more probably true 
thap not. , {Deleted: 2830 
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(24) "Principal" means officer, director, owner, partner, key employee or oth&cperson-
with significant management or supervisory responsibilities for a contractor, a 
person who has a critical influence on or substantive control over a contractor's 
participation in a covered or related transaction, whether or not employed by the 
participant, contractor or any affiliate of a participant or contractor, the operations 
of which are so intertwined with Xhe participant that the separate corporate identities 
may be disregarded. 

(25) "Proposal" means any response to a solicitatibfij^application, request for proposal,-
invitation to submit a proposal or similaK:cbmmunication by or on behalf of a 
contractor seeking to participate or receive'ai^benefit, directly or indirectly, in or 
under a covered or related transaction^''' ^i::., 

" Rehted transaction " means-a f̂a-ansaction directly related to a covered transaction, 
which assists the/^ar/Zcipan/^iexecuting a covered transaction, regardless of the 
extent of the influence on or siiljstantive control over the covered transaction by the 
person performing the related transaction. Related transactions-include, but are not 
limited to, transactionS'ipf the participant^ith" any of the following^ber,son.s: 

IV. contractors (including;direct subcontractors); 

(26) 

V. 

vi 
vii 

.y^fi^ 

principal investigators; 
.'•\x>:-x.«.\n:.ta. ^ '•t^S'-

ra;-' 
appraisers and irispectdfs^ 
rwritersM %^> VI11 ̂ :|^un derwr iters iftj% 

IX. ^-bonding companies; % . 

^ * X l l . • ^ ^ • 

-:;'.>-:;x xiii . investment bankers, architects, engineers, 
attorneys andmhers in a business relationship with participants in 
connection,with a$overed transaction under an City contracting or 
agreementm activity; 

xiv'̂ ^^^vendors ofjmaterials and equipment in connection with an City 
%6ntractirig,'?agreement or activity; 

closing: agents; 
tumkey^developers of projects; 
title companies; 
escrow agents; 
project owners; 
employees or agents of any of the above. 

XV. 

xvi. 
xvii. 
xviii. 
xix. 
XX. 
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(27) "Respondent' means aperson against whom a debarment action has been initiated.* 

(28) "Suspend' or "Suspension" means the temporary disqualification of a contractor 
from participating in covered or related transactions pending the completion of an 
investigation and any proceedings before a Debarment Hearing Board. A contractor 
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so disqualified is "suspended.^' 

(29) "Voluntary Exclusion" or "Voluntarily Excluded' means a status, assumed by a* 
person, who is excluded from participating in covered/and related transactions in 
accordance with the terms of a written settlement agreement with the City. 

(30) "Warning Letter" means a written communication from the City to one or more* -̂-. 
persons concerning acts and 

2.12.020-Coverage 

This Ordinance applies to: 

omissions ,,s:prohibited by this Ordinance. 
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B. 

Any contractor who.;has'^participated, is curfeiitly participating, or may*-
reasonably be expected}tp participate, in a Coverea>Transaction, irrespective 
of the source of funding'i%>.. ^ "̂ Mi-

Any contractor^'^ho has pmici^^ed, is currently participating, or may 
reasonably be'̂ ekpected to participate^ in a related transaction, irrespective of 
the source of fun(iin|'in6iuding, without limitation, projects involving City 
funding, reaardlessi'of am'ount-,vor any other City interest, including, without 

,.Mimitation;';a real or personal property interest; 

iii.^:iS;-Any principaliof the contractors describediin (i) and (ii) above, and: 

- | Formatted: Justified 

11. 

?^:>. m m Anyiaffdiateto%the.cof7tractbr.s described in (i), (ii) or (iii) above. 

•••W^12.030--General 
^;.:-y,.. •&^-

A>v̂ *;-. The gi ound^¥Q^debarment set forth in Section 2.12.050 are not intended to be an*.. 
^exhaustive list of̂ the acfs-pr^omissions for which aperson may be debarred; grounds 

other than those eniimerated^in this section may be a basis for debarment. 

-{ Deleted: causes 

•(Deleted; of 

( Formatted: Justified 

B. ..•«s The Cifyimay debar?'a contractor for any of the debarment grounds ^et forth in 
Section 2ia-2:05Q?jr"he purpose of this ordinance is. generally., to authorize debarment 
of contractdrs^lwho engage in a pattern and practice of, or who are recurrently 
responsible for, any single or combination of debarment groundCsl. However, ^ . 
single occurrence pf any debarifient ^round(s)_;T]aV, ajso subiect contractors to _ 
debarnient. depending on the egregious or serious nature of the acts or omissions. '' 
The existence of a cause or ground for debarment, however, does not necessarily 
require that the contractor be debarred; the seriousness of the contractor's acts or 
omissions and any mitigating factors shall be considered in making any debarment 
decision. Debarment actions shall be carried out In accordance with the procedures 
in Section 2.12.060 through 2.12.180 below. 

Deleted: causes 

Deleted: using the procedures sei forth 
in Sections Z.12.060 Ihrough Z.12.01S. 

---{Deleted: ny 

Deleted: violation 

' ( Deleted: of the 

' [ Deleted: below 

- {Dele ted: 2830 

C. Debarment constitutes debarment of ail divisions or other organizational elements oF 
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the contractor named in the debarment proceedings, unless the debarment decision is 
limited by its terms.to specific affiliates, divisions, organizational elements and 
individuals. The City Administrator may extend the debarment decision to include 
any affiliates of the contractor and persons if they are: 

[. Specifically named, and 

ii. Given written notice of the proposed debarment and an opportunity to 
respond M ^ ^ 

D. The City hereby dele, -Jit gates the debarmenti.6f;cShtractors to the City Administrator. 

2,12.040 - Investigation,,J4eferral and,vTemporary Suspension 

.<^'^ "̂ ĥ.-
A. The City shall utilize City personnel and other appropriafe^esources to conduct the*-

investigation and 
section. 

--{Deleted: 

•-( Formatted: Justified 

B. 
for 

whether or 

Information concerningith'^xjstence of a-cause for debarment from any source shall 
be promptly investigated, reported, and ^referred to the City Administrator *'"'• 
consideratipn.rjThe City^A'dminisMtor^shaU bieiiiesponsible for deciding whethe 

issue:sa>notice c ,, , . . . 
OrSnce. W « r • ' ' ^ 

•̂ •;-. ._..^..^-;'.„ ,._ _,_ ''̂ "-̂  ^ that includes but is not limited to: 

^m^' 

"̂ 'Vrhe name^of the specifi^-responcientis) against whom the action is being 
proposed oMaken; '^' . 

The reasbn(s) for̂ pi*oposing the debarment; 

iii_-%f:xA short narrative stating the facts and/or describing other evidence 
' vS-" J^^''^: 
'̂ ŝiif>porting-;the reason(s) for the need to debar; 

iv. The recommended time period for the debarment; 

V. Copies of any relevant support documentation identified under this 
section. 

D. The Office of the City Attorney is responsible for reviewing the documentation and-
notices for legal sufficiency. 

-{ Formatted: Justified 

E. The City Administrator may temporarily suspend a contractor upon the 
deterrninaVionYhatVdequaVe" eVidenceVx debarment and doing so in 
the public interest. The City Administrator shall notify the contractor of the 
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suspension in accordance with Section 2.12.060, pending the Debarment Hearing 
Board ruling on the matter. Once the City Administrator has suspended2^ contractor, 
the suspension shall continue until the Debarment Hearing Board makes a final 
decision on the proposed debarment. 

l.\2.QS{i-Debarment ot Contractors ~Gr<i\x\ids ,..- -fpeieted:-

In accord with Section 2.12.030 above.Jhe City may debar a contractor if the City finds, in*-
its discretion, that the contractor has, or is engaged.inj'-.̂ ny ofthe following: _'____:„ 

Deleted: T 

Formatted: Justified 

Willful or intentional misconduCt';irft66nnection with any City bid, request for*-
qualifications, request fox .̂-pt-opbsalŝ '̂ ipxxxchase order and/or contract 
including, without limitati^B^fa) collusion<i'mobtaining a City contract or 
payment thereunder, ,(b)|submission of false iiifprmation in response to a 
solicitation, advertisement or invitation for bids ofijtiuptes, (c) submission of 
false information in respqnŝ e to a solicitation or requestfor qualifications or 
proposals, (d) submisstiDn|:of fajse^claims as defmed in California 
GovernmerilCo^e, Section T2§^o| |pq. and Title 31 U.s''.'is|Section 3729 et 
seq., (e) issumicefpf-a verdic^^u|gment, settlement, stipulation or plea 
agreement establish mg-the contractor's violation of any civil or criminal law 

>̂>>-. _.''*^4"-':L._-.-.._::''2S.>:ri.i ' . „ u : i : * , :*,. 

ii. •^Willful or inMntional failure.to perform in'accordance with the terms of one*-

ny>. 

'm. 

CoTrirnissi6n|of fraud or a criminal offense in connection with obtaining, 
attenm'ting to'obtain, or performing a public agreement or transaction; 

ViolationtofvFederaDbr State antitrust statutes, including those prescribing 
'•^%^price fixing;-, between competitors, allocation of customers between 

"^^cbmpetitdrs^and 6W rigging; 

v. 

VI. 

Commission of embezzlement, theft, forgery, bribery, making false 
statements, submitting false information, attempting to commit a fraud 
against the City, receiving stolen property, making false claims to any public 
entity, obstructing justice, fraudulently obtaining public funds; 

Taking or misappropriating City property or using City property, including 
real and personal property, in an unauthorized manner; 

~j Dele ted: responsible for 

' { Formatted: Justified 

' { Formatted: Justified 

vii. Performance or conduct on one or more private or public agreements or 
' " ' trahsactiohstharcausedormayhav^^^ 

the contractor's employees, any other persons involved with the transaction, 
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the general public or property; 

viii. Debarment by any other governmental agency for the period imposed by that 
agency; 

' { Formatted: Justified 

Violation of federal regulation^ for disadvantaged businessentity status ..,---{Deleted: &iide\ine 
including, but not limited to, violation of 49 CFR part 26 et seq. and 
misrepresenting minority or disadvantaged business entity status; 

Noncompliance with the prevailing^^age requirements of the Labor Law,* 
including any pending violations;:by:the.'con/roc/or or any affiliate; 

. . .4^: ^ ;-
Violation of any nondiscrimination provisibns>. included in any public* 
agreement or transaction;' Ws 

Any other significant Labor^Law violations, includingjlbut not limited to,-
child labor violations, fai!ure*tp.?pay^wages, or unemployment insurance tax 
delinquenciesft%;^.>. ^'^M* 

'K:V ~\rA4>. •^•••^ 

^ • ' % ^ % 

* ,.-Ji'i<m ,̂-, .•:% ^-^-A;.,- . m v _ 

IX. 

X. 

XI. 

Xll. 

Deleted: <#> violation of any Ciiy 
requirements for providing a drug-free 
workplace;! 

Formatted: Bullets and Numbering 5 
Formatted: Bullets and Numbering 

xiv!"^vvFa]sificatiDnS&onceaiment; .̂withholdirieiand/o'r destruction of records; 

.-r̂ ^̂ X-̂ X̂'V. Vicilation.:bfisettlement agreements and/or consent decrees which impose*-
.'::-:ft̂ .:̂ ' •̂•̂ <<^ .̂obllgatlonŝ .on the-co^/rai^ri^rHomerform certain activities and/or to refrain 

'^:;:#- ^from certa n acts; ^^^m-h,-^ 

"" ĵ̂ -.xyi- Violation of any-:law, regulation or agreement relating to conflict of interest-
^^'x- ^'^'^ respect to government funded contracting; 

Deleted: <W>A violation of a statutory 
or regulatory provision or requirement . 
applicable to a public or pHvate agreement 
or transaction;! 

j Formatted: Bullets and Numbering 

"[ Formatted: Bullets and Numbering 

- \ Formatted: Bullets and Numbering 

(Formatted: Bullets and Numbering 

Formatted: Bullets and Numbering 

xviî gife-Knowinglvgbr negligently doing business with a debarred, suspended,'' 
"^ îrieligibleî or-voluntarily excluded contractor in connection with acovererfor 

relateditransaction; 

xviii. Violation of a material provision of any settlement of a debarment action;, *', 
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X.IS', Don't adjust space betw/een 
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space between Asian text and 
numbers 
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Deleted: Commission of an 
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xix. Commission of i»i egregious act or imlawfufoffense which indicates a lack of̂  -
business integrity or business honesty; 

XX, ^^ilure to perform or history of unsatisfactory performance of one or morer; 
contracts including, without limitation, default on contracts with the City or 
any other public agency; 

( Formatted: Bullets and Numbering 

.(Deleted; A history of 

•{ Formatted: Bullets and IMumbering 
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XXll. 

contracting policies; 

^Commission of any act or omission which negatively reflects on the*-
contractor's quality, fitness or capacity to perform a contract with the City or 
any other public entity, or^which negatively reflects on s 
not limited to, deficiencies in on-going contracts, false certifications or 
statements, fraud in performance or billing or lack of financial or technical 
resources; y.-. 

.A-

[ Formatted: Bullets and Numbering 

Deleted; engagement in a pattern or 
pra[;nce 

xxiii. Any other cause of so serious or compelling a nature that it affects the present—"-'{ Formatted: justified 
responsibility of̂ a contractor. ,-#4^^^''%' 

- ----- - £'^L:^%,.-.:. :.--- - -: 
2.12.060 - Notice of Proposed DebarmehtH6Contractor>(Respondent) 

The City Administrator shall;:ihitiate a debarment proceeding by issuing aNotice of*-

Formatted: Bullets and Numbering 

Deleted; . 

A. 

Formatted: Justified, No bullets or 
numbering 

Formatted: Justified 

days prior to the datejoT t̂he debarmeniiiemng advising: % 

w%. 
---{ Formatted; Justified 

i. That c/eiarmenMs beihg.;considered;w:v 

ii. ^.^B^aVre'i^pndent is''siispendedjpending final];determination in the debarment 
.:Ms^$^oceedin^^hcn the &ityA'SmimTtî ator̂ ^ 
%:,the public inSrest; W M - ^ ^ 

..:;;r;̂ :|̂ îii;.._,_ Mfoimationipn*the..specific -debarment action proposed; 

Vll. 

debarment in terms sufficient to put the 
/•ejDctnc/ew^^h.notice of the conduct or transact! on(s) upon which it is based; 

Of the cause(s) relied upon under Section 2.12.050 for proposing debarment; 

vi.'*^i^;pf the provisions of Sections 2.12.070-2.I248O, and any othê ^̂  
•'̂ if̂ ^applicaBle^governing debarment decision making; 

Thai'm^respondent must submit a written response within 15 days of the 
receipt of the Notice of Proposed Debarment and the consequence of not 
providing a response; 

viii. The date, time and place of the debarment hearing; 

- - { DeletedTo 

ix. Of the potential effect of a debarment; 

X. Of the right to a hearing before the Debarment Hearing Board; 

xi. That the respondent may appear at the debarment hearing to challenge the 
Document No. 5570844 

- 1 0 -

-{ Deleted: 2S30 



debarment action, and that failure to appear may result in a waiver of the 
respondent's defenses to the debarment action, and be taken as an admission 
by the party failing to appear that the basis for the debarment is accurate, 
except to the extent the respondent chal lenges the debarment action solely by 
means of a written submission. 

B. 

xii. That the City may submit a reply to the written response of the respondent 
within (30) days following receipt of the.response made by or on behalf of the 
respondent. .^-^^^^ 

The notice to the respondent shall_.-be,|sigrTied. by the City Administrator and*' 
transmitted by certified mail, return receipt requested to the last known address 
provided the City by the respondents^'_ 

m^' ^m • " " " % : 

£: ^ptice to the respondent shalljj)e''deemed sufficien̂ ^̂  ofthenieans*:;.---{Deieted: <w>̂  

D. 

authorized by California Code^bf..Civil Procedure Sectioh^ l̂'O.lS, or as otherwise 
specified in Section.2.12.080., ' ^ ^ ^ .f^^- ^ % v 

Any attempt by the respgndentto affirmatiyeiy avoid service by way of example, and-
not limitation, refusing^p;pici<%ip^a certifi%cl,U t̂ter, shall be deemed ineffective and 
shall not'&S')Drevent th% debarfment proceeding from going forward. 

-.-""^'•^^^^^^^^•^ra '•i<'̂ '̂ -:"n "J "" ^ 
Board 

2.12.070 -.;Dx)cfhients Submitted mhe(Dehar^nt:Hecri'ing 

A. Contractor (Respondmt) Respon^se 
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Deleted: \ 

»- ;v , -M-.. •̂ S?:ixThe respondent shalhsubmit tojthe Debarment Hearing Board, and serve in"; 
••accordancei.with Section:aM2.080, a response to the Notice of Proposed ' 
l5e'SarmentW/ithin thirty (36)'"days of receipt which shall: 

(I) State whether the respondent will appear at the hearing; 
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%(2) m 

11. 
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Resp&nd to the allegations of the City. Allegations contained in the 
Qity^'notice to the respondent may be deemed admitted by the 

^^•^^e^l)drment Hearing Board when not specifically denied in the 
\0spondent's^res^onse. 

The response may set forth any affirmative defenses and evidentiary support*. 
therefore to the City's allegations. Respondent must set forth any affirmative 
defense in which it intends to rely in the response. 

If the respondent intends to waive its right to a hearing and rely solely on the*-
response in support of its position, the response must clearly state such 
intention. Failure to clearly state such intention may be deemed a waiver of 
thereiport£?e«?Y"d'efensesfo"tHe"î ^^ ' 
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C. 

D. 

iv. In the event that the respondent fails to file a written response within thirty*-
(30) days of receipt of the City Administrator's Notice of Proposed 
Debarment in accordance with this section, the allegations of the City may be 
deemed admitted, the Debarment Hearing Board may enter an order of 
defauh and transmit it to the City Administrator. The City Administrator's 
decision shall thereafter issue, with service on the parties. 

B. Reply by the City 

The City may submit to the Debarment:He.gpng-:Bpard and serve in accordance with 
Section 2.12.080, a reply to the respondent's response not later than thirty (30) days 
after receiving the respondent's j:espohse. ••^> 

Stipulations w:w ''̂ -̂ .•. 

The parties are encouraged to meetiand resbl\;e as many matters as possible by 
stipulated agreememTprioĵ to the hearing-^^^h1:parties may stipulate'asito any relevant 
matters of fact or law4|Sti|ralations mâ '̂ ^beireceived in evidence at the hearing, and 
when received shall be4?in '̂n"g%n._the partiestiwith respect to the matter stipulated. 

^ ^ ^ ^ . " • % . . : 

- ^ ^ i ^ .•^%>. 

•=̂ :̂ itAn original anclone copy^of;al! documehS'tp be presented to the Debarment*-
'"''Hearins Bodr'aiand copiesYof all documents served on said Board shall be 

'•'""' simultaneously on-;the opposing party at the specific location 
the'"hbtice,of debarment in accordance with Section 2.12,080. 

All^documents.required or permitted under this Ordinance, in addition to 
'^^o. being:served or&Debarment Hearing Board in accordance with this Section, 

*̂̂ - shall be-served upon: 

% . . 
11. 

-m-. shall bê ser 

•?;S;.(1) theiOffice of the C//y^rfmm/5fraWr at One Frank Ogawa Plaza, 3rd 
-̂̂ :-. EloorJ'Oakland, CA 94612; 

(2) "̂ MFhe Respondent or Respondent's representative; 

-{ Formatted: Justified 

Formatted: Justified, Indent: 
Hanging: 0.63", Tabs: Not at 0.5' + 
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-\ Formatted: Justified 

Formatted: Justified, Tabs: Not at 
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iii. Documents served in accordance with this Section and Section 2.12.080 shall 
state clearly the party's name and the title of the document. All documents 
should be typewritten or printed in clear, legible form. 

2.12.080-Service 

Service of documents on the respondent, including the notice, shall be made by any 
reasonable rneaiis, including by first class mail, fax, e-mail or delivery to: 

-{Deleted: 2S30 
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the respondent to be served or that respondent's designated representative or 
agent, at the last known address; 

the respondent's last known place of business; or 

iii. a principal of the respondent, of the entity for which the respondent is a 
principal. 

• # • • -

B. Proof of service shall not be required unless.the^fact of service is denied under oath 
and put in issue by appropriate objectiqnSoncthe part of the respondent allegedly 
served. In such cases, service may be>;established by written receipt signed or on 
behalf of the respondent to be seryeqi^pf may'te^stablished prima facie^by any 
responsible means, including, butfnb'tilimited to affidavit or certificate of service of 

C. Service of documents on othe'K^̂ interested parties, such as 'irisu.rance and bonding 
companies, shall follow the servi'd^^proceduresî 'set forth inthi^ection. 

^%. % ^ ' ^ 'W ' 
2.12.090-Time Coinpufatioh?^^^ ^ M ; 

Any period of timejprescribed oraUowed-byjthis Ordinance shall include in its computation 

,•- - { D e l e t e d : Sections 2.12,Q80.A and B 

-m 
the period'shall run until thefend of themexVfollowing^usiness day. 

n____7n. J Responsibilities , - - { Deleted; lO 

•̂ §̂ A'! To ensure.:the faii;;:and efficient aqmin[stration of debarment proceedings, they shall 
^^i% ^^ presidedfeover'̂ ^By t̂he Debarment Hearing Board, as defined in Section 

4;|^i;^2.12.010(ljj'ofthis6^r^mance, appointed by the Ci/y/i^m/^ 
'^i^kdministrator ejects to^apJ)oint a retired judge under Section 2.12.10^B below. 

'%%:.. m "-W 

Deleted; 4 

Deleted; oio 

\;;: 
B. The<Gity Administmtor may, in his/her sole discretion, appoint a retired judge to 

conduct:;the debarment hearing for matters expected to be unusually complex or of 
extended auration^Sr for any other reason. The retired judge shall have all of the 
powers and duties otherwise reserved to the Debarment Hearing Board. 

C. Powers of the Debarment Hearing Board 

i- The Debarment Hearing Board shall conduct a fair and impartial hearing 
and, to that end, shall have the power to: 

(1) schedule the debarment hearing date, time and place; 

(2) postpone the debarment hearing date; 
--{ Deleted: 2830 
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(3) regulate the course of the hearing and the conduct of the parties and 
their counsel; 

(4) hold conferences to facilitate the settlement or simplification of the 
issues by consent of the parties or at the request of a party; 

(5) consider and rule upon all evidentiary and procedural matters 
pertaining to the hearing, includ.ing, but not limited to, setting page 
limits on documents that may;.be':^"ubmitted; 

. , , • : < • : « ' ' » ' ' 

(6) make findings of fact,̂ :an'a;Jitakê  notice of any material fact not 
appearing in evidence jn'fhe recbrdtwhich would properly be a matter 
of judicial notice;>#%';^ ''%> 

(7) receive evidence':ahd rule on offers of proo|';>-._ 

(S) administer oaths and;^ffirmatibhs; >̂S-S; 

(9) issue a'^Tinalxdecision imposing debarment of the respondent with 
respect'to'iditure:G'/A' contr'^^tsand covered or related transactions, 

.-.<'S î-.-,-or impos ingmo sanct ion; ••&'>?,• 

^ftM'^M 0) r e c 6 m m e n d tb?ihe.-G(fi;'.?stafifi?iifvSo reques ted , a course of ac t i on to 
'̂ •S>... Temmy:;respome^'t^s^past actiohs.-.whicb g a v e r ise to the d e b a r m e n t 

^%.. actionf^^ ^ A . 

fp^ctbn neb'^ssary to protect each party's rights, to avoid 
'^^M^' •^^V ueiay in the disposition, of the t^e^armenf proceeding and to maintain 

% . . . - ^ ^ orda-i:v. "^^ 

:̂:;;ii.. Prohibilibn Against Ex-parte Communications 

'^%K0 Exfparte communications are prohibited unless: 

' ' ' ' ^^dWW ^^^ purpose and content of the communication has been 
'"^f ̂ '̂  disclosed in advance or simultaneously to all parties involved; 

or 

(b) the communication is a request for information to the 
Debarment Hearing Board's staff concerning the status of the 
debarment action. 

2 .12 .y^ - Debarment Hearing Procedure .,---{ Deleted: o 
' ' { Deleted: 

A. Right to Hearing "" {Deleted: 
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A. All respondents subject to debarment pursuant to this Ordinance shall be 
entitled to a hearing at the date, time and place set forth in the notice. 

B. The respondent may elect to waive its right to a hearing and rely solely on a 
written response. If the respondent elects to waive its right to a hearing, such 
waiver must be clearly stated in the respondent's response. If respondent 
fails to file a written response as required under Section 2.12.070A, the 
allegations of the City shall be deemed admitted, and an order of default shall 
be entered pursuant to Section 2.12.07,QA îv. 

C. The Debarment Hearing Boaz-̂ -̂sKalPperform no independent collection of 
evidence and shall render adecisibn based^on the evidence as submitted by 
the • • 
of 

: parties, although the Debarment Hearing.'Board may take judicial notice 
common, uncontested^facts. '^-v 

M^^^ 
B. Conduct of Hearing 

A. The hearin0sliall be informal5:iri|naifure and members oMhe Debarment J# 

B. 

Hearing fioara.may.:ask questions^at any 
•••A^:^ ••'•:%:$., • ' ^ ^ ^ . , 

The|hearing shaIi|procee'd|;W_ith all''reasonable speed. The Debarment 
•dMeariWlBoard mayfbrder th^hearing be recessed for good cause, stated on 

...̂ ^Mjihe record.-'̂ Jhe //earmg..Soa^£i mayj^forxonvenience of the parties, or in the 
^^ in te re s t of justice, ordefufiat'the hearingjbfecontinued or extended to a later 

I Deleted; ( 
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m. 
^ 

Th'e^ity maŷ b̂e represented'by a member of the staff of the Office of the 
City^A%9rney ân_d /or by an attorney assigned by the Office of the City 
AttorneyS'as may-ibe-appropriate in a particular case. 

• î?-.. 
B. '^^^The respoment may be represented at the hearing as follows: 

(n'i%-^Miidividuals may appear on their own behalf; 
^ ^ 

(2) a member of a partnership or joint venture may appear on behalf of 
the partnership or joint venture; 

(3) a bona fide officer may appear on behalf of a corporation or 
association upon a showing of adequate authorization; 

(4) an attorney who submits a notice of appearance and representation 
with the Debarment Hearing Board may represent the respondent; or 
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section may represent the respondent upon an adequate showing, as 
determined by the Debarment Hearing Board, that the individual 
possesses the legal, technical or other qualifications necessary to 
advise and assist in the presentation of the respondent's case. 

D. All testimony provided at the hearing shall be under oath. 

E. At the request of either the respondent or the City, the proceedings shall be 
transcribed fay an authorized court reporteri^^^he cost of the transcript of the 
proceedings shall be paid by the party requesting the transcript, or in the event both 
parties request the transcript, the cost shMl̂ betdivided evenly between them. 

2.12421-Standard of Proof J ^ W - - . . - 5 k - . ,.--{ Deleted: 7 

The cause for debarment must be established by a preponderariceiof the evidence. 
% % • -A- ' ^ ^ ^ 

2.12430-Burden of Proqf^ ^ m . . . . . . ^ ^ ^ - ^%i^ - .,..--{ Deieted:7 

^̂ P̂ "" '% 
A. The City has the burdef^bf proof to^stablish the cause for debarment. The 

J -^-i;. '̂ :f-'̂  ••?;•:•> 

respondent has the burden of'prbof to establish mitigating circumstances. 
.'^WM^>- ' ^ "^^m^. '̂ -̂ :-. 

B. Whereyhej-prbppsed debarment is basJ'diiUpon ""a^onv/c/Zon, civil judgment, or a 
debarment by anoMer governmental̂ ^agency-and th&^City submits evidence as to the 

••••x-'.i::-' --y-'^ '-"•^•^^•'S^'-> " • " ^ ^ ^ i ^ '• 

existence of such, the-.City shall^be deemed t^have met its burden of proof to 
establish'icause for debarment. '"^^ 

, . : ^ ^ ^ > ; . , ' % . . :?^:gV«., . % . 
42i;12440 ^Glbsin^ 6f;;tKelHearirig:Record % i 

- - : - ^ % : - ^ ; " * ^ ^ * " • 

••%::•;,,_ The closing^^pf the'iHearing record may be postponed by the Debarment Hearing 
'^K ^oard, in its'discretion^^in order to permit the admission of other evidence into the 

•̂"̂ r̂ecord. In the'̂ event fiiraier evidence is admitted, each party shall be given an 
opportunity within';a reasonable time to respond to such evidence. 

B. Once ih^-DebarmehilHearing Board deems the hearing to be concluded there shall be 
no further^^roceedings before it or evidence accepted by it on the cause for 
debarment \m\pss a request is made in writing within 3 days following the conclusion 
of the hearing and good cause shown. 

, , . - - { Deleted: 0 

2.I245O- Rules of Evidence „--{Deleted: 0 

A. Every party shall have the right to present its case or defense by oral or documentary 
evidence and to submit rebuttal evidence. The Debarment Hearing Board may, 
within its discretion, permit cross-examination of witnesses on request. The 
Z>e6armertr/feari>?gSo(3/-(^may exclude irrelevant, immaterial or unduly repetitious ...-{Deleted-2830 
evidence. '~~~— 
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B. The debarment hearing need not be conducted according to technical rules relating to 
evidence and witnesses except as hereinafter provided. Any relevant evidence shall 
be admitted if it is the sort of evidence on which responsible persons are accustomed 
to rely in the conduct of serious affairs, regardless of the existence of any common 
law statutory rule which might make improper the admission of the evidence over 
objection in civil actions. 

C. 

D. 

E. 

F. 

Hearsay evidence may be used for the purpose q|supplementing or explaining other 
evidence, but over timely objection shall nbt̂ ,%--sufficient in itself to support a 
finding unless \t would be admissible oveiv6bje6tion in civil actions, An objection is 
timely if made before submission of th^Tcaseior̂ on reconsideration. 

The rules of privilege as set fortH^nlthe California|Gode of Civil Procedure shall 
apply. 

The Debarment Hearing Boarathas discretion^to exclude evidence if its probative 
value is substantial ly^putweighed'byithe probability that its admission will necessitate 
undue consumptiori'^fetime. ^ ^ y ^ ^ ' '^^^• 

The Debarment Hearin^^Bobrd^haW not ftaye.the power to compel any witness or 
partytogi^j?:evidenceincontraventipn,pfany t^ide^ 
applic_amejlaw;':incltiding, bSt^ot limited^to, the'Eifth Amendment privilege against 
selftincrimination'iuhder the Constitution ofethe Unued States of America and the 
attorney-client privilege. ^s?^^ "̂ W"̂ ' 

^ . 

B. 

rdffilfate.uniier this Ordinance constitutes debarment of 
all its spe'dficall^.^identified principals, individuals, divisions and other 

^^fe. organ izatioriahel em ehtS;from all contracts and coveredand related transactions with 
'̂ '̂ •̂the City, unless^the debarment decision is limited by its terms to one or more 

principals, individuals, divisions or other organization elements or to specific types 
of transactions. ^ ; 

As may lm;a^p]jopfiate, the debarment action may include any affiliate of the 
participant tnaî 'is specifically named and given notice of the proposed debarment 
and an opportunity to respond. 

Deleted; 0 

C. The debarment of a contractor and its affiliates under this Ordinance may include the 
debarment of any other business that is, has been or will be controlled or owned by 
the contractor and its affiliates, or by any entity owned or controlled hy aperson or 
persons who own a controlling interest in a contractor and its affiliates, then or at 
the time the debarment was imposed. 

2.12470-Period of Debarm^^ 
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Debarments shall be for a period commensurate with the seriousness of the respondent's 
conduct, up to a maximum of five (5) years. 

2.I248O - Debarment Decision '{Deleted: 0 

A. 

B. 

C. 

The debarment decision shall be made within 45 days after conclusion of the hearing, 
unless the Debarment H e a r i n g B o a r d extends this period for good cause, 

In debarment actions where any respondentkf^\\s to provide any submiss ion in 
opposit ion by the time provided in Sectionl2>12.070.A, the Debarment H e a r i n g 
B o a r d may, in its discretion, decide.agamst4|he. respondent , and notice shal l be 
provided by the City Administrator; \ , '̂ ^• '̂ '%^:.. 

Written findings of fact shall be;,prepared if requested b y i h e parties. The Debarment 
H e a r i n g B o a r d shaW base'itS:;;<iecision on the facts as'•'found, together wi th any 
information and argument subrnitted by the narties and any other information in the 
administrative record. 

^ ^ ^ 
D. 

E. 

^ 
If the Deba rmen t Hedr.insvBoard decides:td impose debarment , it shall forward its 

. •̂ ••.-sx decision, in writing, to' t^e.City'Sidministrator. . 

The Gity^A'amin^tr.ator shaJH; within^45;:days oPthe^ close of the hearing, p r o v i d e 
notices ' to ' the respondent which ^notice s h a l b i n c l u d ^ but not be limited t o , the 

s^s#A%:.. Reference)tO;tne-notice of proposed debarment ; 

^;Whether.tneDe6a/'tt]e«/^//earme'Bc»a/'£/determined that cause for dfeftarmen/ 
has-been established; 

• ' • • ^ % • - % < • - . 

If the cause for debarment has been established: 
- ^ 

Specrfying the reasons for debarment; 

(2)^>^Stating the period of debarment, including effective dates; 
' ^ 

(3) Advising of the scope of the debarment, 

(4) The time period in which the respondent may submit an appeal under 
this Section. 

{ Formatted: Justified 

F. The notice to the respondent shall be in writing, signed by the City Administrator, 
and transmitted by certified mail, return receipt requested. The Office of the City 
Attorney will be consulted on all debarment actions prior to the notice being sent to 
the respondent. 

' • [ Deleted; 2830 
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2.124.90 - "Excluded Contractor List" . , - -{ Deleted;"^ 
• \ 

The City shall maintain an "Excluded Contractor List". Such list shall contain the names of 
all contractors that have been temporarily suspended or debarred by the City and suspended 
or debarred by any local, state or federal agency, and shall state the period of the suspension 
and/or debarment. 

2.12^00 - Effect of Debarment .-y.-. 

~ • """"" ' """ ;;;;|p """"" " -
A. Persons and contractors debarred are ineligib'leforO/j'confriJC^.f and excluded from 

coverec^ and related transactions as pa/:ncipdnts, principals, subcontractors or sub­
consultants for the period set forth;:dn the'C/Ty ae'^qrmen/ order. Such persons or 
contractors shall be placed on X ê̂ ^Excluded Con^'actor List.. For the period of 
debarment. City shall not soljciffqr-'accept offers froririor. award contracts to such 
persons or contractors; nof'sKal!'C/f>' accept bids including^ debarred persons or 
contractors as subcontractors^^or-:consider forvaward any'proposal that identifies 
debarred persons or cowfracror.? as'SubcontractOT^ 
Persons and coni'mci'w^,debarredareialsoJexcluded from conductinebusiness with 

the City as agents or affiliates of other persons or contractors. For purposes of this 
Section,perjo/js on the'ExcHtde'd.ContraciorjList are referred to as "Listed Persons", 

B. C/fvwilhincliide notice to interested and:soIicited"parties of the ExcWec/CoMft-oc/or 
Lm-in:solicitations;ior bids arid-̂ proposalŝ -Aim:-. 

-{ Deleted: 0 

% 

' ^ B . Contracting officers shall reviewJaHjtoids and all proposals upon opening or receipt, 
M̂<-. whichever-isiapplicable, for Listed Persons and shall reject bids that include Listed 

•̂ î ĵfc;̂ Persons, or notify persons submitting a proposal for professional services that 
^hclude Listed Persons that-such proposal cannot be considered for award unless 

Li's'ted Persons are>removedî ' 
•¥ : 

E. Pro/70,sa/|̂ ^ quotations, or offers received from any Listed Person shall not be 
evaluatedTdî ;awarti nor shall discussions be conducted with a Listed Person during a 

•.•'.'.-.y.'.y ° 

period of ineligibility. If the period of ineligibility expires or is terminated after bid 
opening in response to a solicitation for bids or price quotations, or after the deadline 
for submission of proposals for professional services, the City shaW not consider such 
bids, quotations, proposals or offers. 

F. Immediately prior to award, the contracting officer shall again review the Excluded 
Contractors List to ensure that no award is made to aperson or contractor on such 
list. 

T 

G. Persons who participate in City transactions during the period of their debarment will 

Documcn! No. 5570S44 
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not be paid for goods and services provided and their contracts shall be deemed void. 

2.I2;21Jil-Imjjuted Conduct _ ,..-{ Deleted; o 

A. 

B. 

C. 

The conduct of the type described in Section 2.12.050 above by an officer, director, 
shareholder, partner, emphyee,principal, affiliate or other individual associated with 
a contractor may be imputed to the contractor when the conduct occurred in 
connection with the individual's perform an ce_|̂ r duties for or on behalf of the 
contractor, or with the contractor's knowle^ge-^-approval or acquiescence. The 
contractor's acceptance of the benefits deriyed from the conduct shall constitute 
evidence of such knowledge, approval.'.p'r:;acquiescence. 

The conduct of the type described: in^Section 2.12.050^above by a contractor may be 
imputed to any officer, director'jrsKa'r'eholder, partner, employee, or other individual 
associated with the contraciofM^o participated in, knew o?|pr had reason to know of 
the contractor's conduct. ^ij^v, A-. %-:-. 

The conduct of the^typevdescribed in^Section 2.12.050 above b'y;:'bne contractor 
participating in a joiiit^venture or similan:artangement may be imputed to the other 
participating conrracfors'-iftlie; conduct occurred for or on behalf of the joint venture 
or similar^jaJrangement, br^jth the:foiowledgeJ:|pproval, or acquiescence of these 
contrdcwrsPj^cceptance o^the benefitS^derived ITOIT! the conduct shall be evidence 
of 

2.12^220 - Continuation of:j6urrent Contracts - - { Deleted: 0 

:'or;;j)rdppsed debarment, the City may at its sole 
discretion:cpntinue.co/7/racW witjp^onti'actois or that include subcontractors who are 
proposed''f6r>debarment which are in^'xistence at the time the person„contractor gi ,.,-•-{ Deleted: oT 

m .,̂ ...,subcontractor-;was debarred or proposed for debarment, unless the City Administrator 
"̂ ^̂ djrects otherwise^M decilibn as to the type of termination action, if any, to be taken 

s^Uld be made only after'̂ f̂ view by City contracting and technical personnel, the 
Ci§^ttprney's Office and the City Administrator to ensure the propriety of the 
propolS^action.^f 

B. The City shalBno't award additional contracts to_or in any way extend the duration of 
or in crease, current contract̂  amquntt̂  with./Jer̂ yoff.; or contractors who have been ..-
debarred or are proposed for debarment; nor shall the City award additional contracts ••. 
or extend the duration of or increase^current contracl^amoum that̂  
a person or contractor debarred or proposed for debarment as a subcontractor, V.; 
subconsultant or team member, or who are Listed Persons, unless specifically 
approved in writing by the City Administrator for good cause shown. 

Deleted; funding for 
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2.12^30^-Restrictions on.Subc^^ ^ ___̂  ,..--| Deleted: o 
" '"{Deleted: 2830 

When aperson or contractor is debarred or proposed for debarment City shall not award a 
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co/7/rac/that includes suchperson or contractor as a subcontractor, supplier, sub-consultant, 
team member or other party to the contract. 

2.12.;24^-Actions Other Than ,.--{Deleted: o 

In the event that the Cit%determine^that '^cmtxa0(»^sactsiyr^^^ to _.. -• 
warrant debarment, the City Administrator may take one or more of the following actions: ' vl; " 

A. m .̂ 

n. 

111. 

Voluntary Exclusion .•0$^i> "̂ ĝ ; 
i. The City and a contractor may îigree.._to a voluntary exclusion of the 

contractor and any of Its principdts'and/dr^affiliates from participation in City 
.> contracts and covered anî frelcited transactions, for a period of up to five (5) 

years. ..-^^ll^'^ H^^ 

A contractor and any of'its:pn'ncipaIs and/or qffiliates^ho agree to voluntary 
exclusion shall be placed on^the ExcluHed Contractor List.., 

A contractor and'any.of its principals and/or affiliates who participate in City 
contracts and cov.ere^md.relate'd'^tr^nsactions during the period of their 
volitntary exclusiofii.wiU'nQhhe paid Tor<:goods and services provided, and 

sirnay-be-'cons'ideredior-,debarment:\.^ • ^ i . 
•̂ m "m % . , 

^Consent Decree m '^^ l^ ' '̂ •̂ %-. 

^^ M ^^ '' 
f : « ; . 

...--{Formatted: Font; Not Italic 

•1|̂ w'ith the City. '̂̂ he^consent^decree will'specifically provide that the person will refrain from 
^the,act(s) or omissipn(s) thatihad been found'to be in violation of this Ordinance. A consent 

decree, may he enter'^^nto''aione or in conjunction with one or more of the procedures 

• ^ 
• i ^ 

described in this sectibhî v 

\ . 1 
C. ^arnihg{Let terf# 

Where there appears't<);be an act or omission in violation of this Ordinance, a warning letter 
may be issued to the contractor and any of'itsprincipals and/or affiliates. In all subsequent 
transactions between the contractor and any of its principals and/or affiliates and the City, 
the warning letter will be considered notice concerning such acts or omissions and may be 
submitted as evidence in a subsequent debarment proceeding. 

. . .-•{Formatted: Font: Not Italic • ) 

2-12;i50^-Judicial Review. ...-{peietedTo" 

Deleted: 2830 
A. Judicial review of any final decision reached by the City under this ordinance shall be 

conducted by the Superior Court of the County of Alameda, pursuant to an 
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administrative writ of mandate as described under Section 1094.5 of the Code of 
Civil Procedure (CCP), provided that the petition for writ of mandate is filed within 
the time limits set forth in Oakland Municipal Code Section 1.20.010, which 
incorporates the limitation on the filing of actions provided in the Code of Civil 
Procedure Section 1094.6 for administrative determinations of the City. 

B. In every final decision reached under this Ordinance, notice of such final decision 
, shall only be given directly to the respondent and such notice shall explain that CCP 

Section 1094.6 governs the time period with|n|v?hich judicial review of any such 
final decision must be sought. Final notice;t6](ne respondent shall conclude with the 
following statement: 

THE CITY HAS REACHED A ^ E ^ L DECISIONi-IN THE ADMINISTRATrVE 
MATTER PENDING BEFORElTHB CITY. IF -YOU CHOOSE TO SEEK 
JUDICL\L REVIEW OF CH?B-S FINAL DECISION INsfFHIS MATTER, SUCH 
ACTION SHALL BE INITIATED UNDER^CP SECTION|:1.094.5 AND TIME 
LIMITS FOR FILING SVCH'^^i ,ACTl<M$AS ARE S M M E O R T H IN CCP 
SECTION 1094 .6 ; |MT IS YOUR^^SGI^E RESPONSIBILI^^ TO TAKE 
WHATEVER ACTIQN^^OU D E E M " ^ ^ R | R 0 P R L \ T E IN RESPONSE TO THIS 
NOTICE. 

•-.••». 

• ^ % . . . 

•m 

2.12^60-Pre^SS^Si^.. ^ ^ » ; : . . ^ . 

1^^ ^ ^ ' WJ^""^^ ' ' ^ 
In the evenF;any contract is subject to federal and/or state;laws that are inconsistent with the 

. • • • S ^ ' . ' ; ^ . >;S:,% , ,;-ra-: "•*>• 

rability.?^:??;?:^- '̂-^Ss^--:?.. ^ m 

This ordinance shall be'conie|effe'ctive immediately on final adoption if it receives six or more 
affirmative votes on final aaqpfibn; otherwise it shall become effecfive upon the seventh day after 
final adoption. 

JN COUNCIL, OAKLAND, CALIF̂ ^̂ ^ 

PASSED BY THE FOLLOWING VOTE: 

^YES- BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN^ NADEL., QUAN, REID^ and 
^RESIDENT BRJ^^ " • " " " 

NOES-
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SECTION;:2r Severability?M?S 

If any^sectipn, subsection^^ubpart?pr.;provision of tliis Ordinance, or the application thereof to any 
person or circumstances, is held invaHcli.the remainder of the provisions of this Ordinance and the 
application of'such to other persons or cii^cumstances shall not be affected thereby. 

SECTIONS. Effeĉ ^̂ ^̂  ____ ___ Deleted: % 
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ABSENT-

ABSTENTION-

ATTEST; 
LaTonda Simmons 

City Clerk and Clerk of the Council 
of ihe City of Oakland, California 

DATE OF ATTESTATION: 

•#if̂ "%-:.. 

-:•'?•• 

m. 
^m.. 

% • 

^ ^ . 

% 
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