el qwCITY OF OAKLAND

c)FHCE of THE o AGENDA REPORT

AR 19 PH 5: 43

Office of the City Administrator

ATTN. Dan Lindheim

FROM:  Department of Contracting and Purchasing

DATE:  March 24, 2009

RE: Supplemental Report on the Proposed Debarment Ordinance Adding Chapter
2.05, Section 2.05.010-110 to the Oakland Municipal Code and Entitled the
“Oakland Contractor Debarment Program”.

SUMMARY

At the January 27, 2009 Public Works Committee meeting, staff presented additional
supplement information relative to a proposed debarment ordinance as an addition to Chapter
2.05, Section 2.05.010 to the Oakland Municipal Code. The Committee directed staff to 1) Write
a preamble for section 2.12.050-Debarment of Contractors-Grounds; and 2) Remove the
following language from Section 2.12.060 (C) “The Office of the City Attorney will be consulted
on all proposed debarment actions prior to the notice being sent to the respondent(s); 3) Define
the process of recognizing debarred contractors in other Cities and Counties; and 4) Add
language regarding Executive Leve! Employees to Section 2.12.010—Definitions. Finally the
Committee instructed staff to conduct a public hearing period to include an outreach to both
internal and external stakeholders and place the ordinance text on-line.

FISCAL IMPACT
There are no fiscal impacts.
BACKGROUND

On June 10, 2008, staff presented an informational report on construction projects that were
closed out by a City agency but not the by Department of Contracting and Purchasing (DC&P)
during the Fiscal Year (FY) 03-04 and 04-05. The content of the original report included
discussions of Local Employment compliance, project closeouts and a proposed contractor
debarment ordinance, Staff subsequently provided four supplemental reports on July 22, October
28, December 2, 2008 and January 27, 2009. This report addresses follow-up direction from the
Public Works Commiittee to staff as it relates to the proposed debarment ordinance.

KEY ISSUES AND IMPACTS

Preamble--Section 2.12,030-Debarment of Contractors-Grounds:

Per the Committee’s directions the following Preamble was added:

Item:
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“In accord with Section 2.12.030 above, the City may debar a contractor if the City finds,
in its discretion, that the contractor has, or is engaged in, any of the following:” The
Ordinance goes on to list the grounds for said debarment (see grounds section 2.12.050).

Additionally, Section 2.12.030 “General,” subsection B. was revised as follows:

“The City may debar a contractor for any of the debarment grounds set forth in Section
2.12.050. The purpose of this ordinance is, generally, to authorize debarment of
contractors who engage in a pattern and practice of, or who are recurrently responsible
for, any single or combination of debarment ground(s). However, a single occurrence of
any debarment ground(s) may also subject contractors to debarment, depending on the
egregious or serious nature of the acts or omissions. The existence of a cause or ground
for debarment, however, does not necessarily require that the contractor be debarred; the
seriousness of the contractor's acts or omissions and any mitigating factors shall be
considered in making any debarment decision. Debarment actions shall be carried out in
accordance with the procedures in Section 2.12.060 through 2.12.180 below.”

Section 2.12.060—Notice of proposed Debarment to Contractor (Respondent) (C):

Per the Committee’s direction, staff removed the reference that stated, “The Office of the City
Attorney will be consulted on all proposed debarment actions prior to the notice being sent to the
respondent(s)”. Although not specifically stated in the Ordinance, consultation with the Office of
the City Attorney will be required in debarment procedures.

Define process to be used when contractors have been debarred by other Cities and
Counties:

Under Section 2.12.050-—Debarment of Contractors - Grounds—subsection viii, states,
“Debarment by any other governmental agency for the period imposed by that agency.” Through
the administrative process, the form provided as Aftachment A will be required with submittals
in order to determine, under penalty of perjury, if a bidder has been debarred. This form is
similar to the self-certification form used by the federal government.

Section 2.12.010-—-Definitions {15):

The Committee directed staff to clarify the definition of “executive level employees.” Executive
Level employees are responsible for supervising, directing, or managing a particular function or
department and that typically oversee the day-to-day activities of a group of workers in the
subject area of the proposed debarment.

Qutreach to External and Internal Stakeholders:

As directed by the Committee, the text of the ordinance was placed on-line and a 30-day public
comment period was provided. Notices of the proposed ordinance were sent to over 5,000
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vendors from various City databases, including the business chambers and other associations. A
public notice announcement ran on KTOP, the City’s television channel. An announcement of
the proposed Ordinance was sent via e-mail to all City Associates inviting them to provide
feedback during the public comment period. Additionally, four internal workshops were
conducted to solicit feedback from City associates.

Results of Public Hearing Process:

Attachment B provides a summary of responses received from both internal and external
stakeholders. Overall, comments were overwhelmingly positive. Two substantial comments
suggested two additional options: (a) “permanent” debarment in those cases were the egregious
behavior warrants such actions and (b) allow staff the option to amend contracts or issue change
orders until such time as a debarment decision is rendered.

s

SUSTAINABLE OPPORTUNITIES

Economic: The Local Employment and Oakland Apprenticeship Programs provide employment
of local Oakland residents and contracting opportunities for local Oakland certified firms.
Environmental: No environmental opportunities have been identified.

Social Equity: The Local Employment and Oakland Apprenticeship Programs provide benefits
to Oakland residents and local businesses.

DISABILITY AND SENIOR CITIZEN ACCESS
There are no ADA or senior citizen access issues contained in this report
RECOMMENDATION(S) AND RATIONALE

It is recommended that Council accept the proposed Debarment Ordinance, including the two
options received during the public comment period of adding permanent debarment and allowing
staff the option to amend contracts or issue change orders unti! such time as a debarment
decision is rendered.
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ACTION REQUESTED OF THE CITY COUNCIL

Accept the Debarment Ordinance and the additional information contained in this agenda report.

Respectfully submitted,

DEBORAH L. BARNES
Director, Department of Contracting &
Purchasing

Prepared by:
Shelley Darensburg, Sr. CCO
DCP—-=Social Equity

Office of the City Administrator
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ATTACHMENT A
CITY OF OAKLAND

RFP No.
for

DEBARMENT AND SUSPENSION CERTIFICATION

The bidder, under penalty of perjury, certifies that, except as noted below, bidder, its

principal, and, to your knowledge, any named subcontractor: @?‘} %
s ‘\l‘é:\
P s"?‘ =N
* [s not currently under suspension, debarment, voluntary exclusm_pf‘ r determmatlon of
\m
ineligibility by any federal, state of local agency; - %%“ »f&
* Has not been suspended, debarred, voluntarily- excluded or detcrmmed mehglble by
%, £
any federal, state, or local agency within the ipast five&years, é?f‘;a

i R
» Does not have a proposed debarment pq\n{lmg, and %«‘q}\,&\&
* Has not been indicted, convicted, or had 2 c1v1l~]udgment rendered against it by a
court of competent jurisdiction :r}g“ anyﬂmattel'\mvolvmg fraud or official misconduct
\ )
within the past three years. E

If there are any exceptions to- th?g”certlﬁcatmn msertﬁ‘-the exceptions in the following space.

N
Q?%\\é%:{ .

"“t:&‘\
&.
Exceptmns Wlll not automatlcally result in non-consideration of bids, proposals or
quallﬁcatlons, buéwill be con51dered in determining bidder responsibility. For any exception

noted above, mdlcatecbel{)w to whom it applies, initiating agency, and dates of actlon

o

%\ Q‘E\% &

Providing false mfor{natlon may result in criminal prosecution or administrative sanctions.
The above certification is part of the Proposal. Signing this Proposal on the signature portion
thereof shall also constitute signature of this Certification.

I certify under penalty of perjury under the laws of the State of California that the foregoing
is true and correct.

BIDDER:

PRINCIPAL.: TITLE:

SIGNATURE: DATE:




ATTACHMENT B

NAME

COMMENT

—

Course Evaluation
Comments

Section 2.12.010 (14) and Section 2.12.170--There may be felony/criminal or other serious breaches of contract where the
City should not be limited to only 5 years of debarment. Maybe a line could be added that for very serious and extreme
situations debarment can be for any duration the City Administrator find appropriate.

Course Evaluation
Comments

Section 2.12.050 vii -- Recommend City employees be included after contractor's employee in this sentence.

d

Course Evaluation
Comments

Section 2.12.200 G - Recommend "except as provided in 2.12.220” be included since we will have to pay a contractor if a
current contract is continued (or wrapped up) after the commencement of a debarment on a different contract or PO.

Course Evaluation
Comments

Section 2.12.220 B - Recommend that there could be some case where the City of Oakland may wish to add work on an
existing unrelated contract for emergency or other situation. Maybe a line could be added that in emergencies the City
Administrator may allow additional work to an existing contract under construction by a contractor undergoing debarment

Course Evaluation
Comments

Will there be a database of debarred businesses?

Course Evaluation
Comments

Should obtain feedback from some contractor before starting program/ordinance

Course Evaluation
Comments

Still new subject for Oakland. Will wait for future training course to know specifics

Course Evaluation
Comments

Could more clearly review grounds and most common infractions. Also exactly what needs to be submitted for
debarment.

Course Evaluation
Comments

The City continues implementing programs but not enough staff to enforce the new ordinance and other established
ordinances.

10

Course Evaluation .

Comments

This appears to be a very valuable tool. I'm really curious to know how far down in the organization debarment goes and
for how long.

11

Course Evaluation
Comments

Learned new things.

12

Course Evaluation
Comments

Suggest we look at more specific kinds of evaluation language for non-construction contracts

13

Internal
Stakeholder
Workshop

Would the contractor still be obligated to complete the work during the proposed debarment period?

14

Internal
Stakeholder

If a contractor is suspended and they do not get debarred, what legal consequences would the City face?
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NAME COMMENT
15|Internal Would like procedures highlighting timeframe from warning letter to debarment. At what point do you start the warning
Swtzl:’(lsl}‘:lie' process. Helpful for compliance to develop a set of guidelines to help staff when they are considering debarment.
16(Internal How 1s the City going to be covered if we decide to suspend all contracts?
Stakeholder
Workshop
17]Internal Section 2.12.220--Recommend remove, "or in any way extend the duration of or increase current contract amounts”
Stakeholder
Workshop
18| Internal Under Section 2.12.060-xii, it says, "that the city may submit a reply to the written response of the respondent within (30)
Stakeholder days following receipt of the response made by or on behalf of the respondent. But under Section 2.12.070 B, it says, "The
Workshop City may submit to the Debarment Hearing Board and serve in accordance with Section 2.12.080, a reply to the
respondent's response not later than thirty (30) days after receiving the respondent's response.” Shouldn't these sections
say the same thing?
19|Internal Personally having some experience with the State of California Contractor's License Board since 1983 it occurred to me
Stakeholder that there may be some overlap of judicial responsibility/authority with the City and the Contractor's License Board. It
may be that someone from across the street in Consumers Affairs might have some comment on the current practices and
that mechanism may in some fashion facilitate your purpose. In some cases the Contractors State License Board has
authority to settle claims against Contractors by an arbitration process utilizing "Industry Experts" to expedite the process
and relieve the State Judicial System of additional burdens. It may be that a template is already in place with Consumer
Affairs that authenticates portions of your proposed program. Good luck.
20(External I recommend that Section 2.12.040 make clear the the City Administrator has the specific right to suspend any contractor
Stakeholder for the period of any exclusion order imposed by another government agency (while debarment proceedings are in
Comments . . ) ..
progress). The intent of this comment is to prevent contractors excluded by another agency from obtaining an Oakland
contract {(or change order or an existing contract) while waiting for Oakland debarment proceedings. I'm not sure whether
Section 2.12.050 addresses campaign contributions to Qakland officials during the period prohibited by the terms of the
solicitation. If so, then fine. If not, I recommend that campaign contributions made during the period prohibited by the
terms of the solicitation be made a specific cause of action identified in Section 2.12.050, instead of keeping it in the
"included, but not limited to" category. I recommend that Oakland exclusion orders be communicated to, at a minimum,
the United States General Services Agency and the State of California Department of General Services.
21§External

- {Stakeholder

A good 1dea.
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NAME COMMENT
22|External My understanding is that the Federal government recognizes exclusion orders of state and local agencies, and is consistent
Stakeholder with the idea that the Oakland plans to recognize other government agencies' exclusion actions. Putting in a requirement
Comments for communication of all Oakland exclusion orders also will prevent excluded parties from trying to negotiate the non-
communication of exclusion orders to other parties. I recommend that the ordinance make clear that the MINIMUM civil
penalty (including damages) for obtaining a contract or change order while excluded is the amount paid under the contract
or change order amount (as applicable) obtained while excluded. This recommended treatment is consistent with the
Caltrans interpretation, in which contract awards to excluded construction contractors results in withdrawal of all Federal
monies on the entire construction phase of the award (the construction contract amount is a major, but not the only,
component of the construction phase).
23{External Fully support a debarment ordinance. Live on Myrtle St. in Oakland. Received City funds to have a ramp built for
Stakeholder quadriplegic son in 2005. The ramp broke and the contractor refused to repair it. Contractor claimed that the family broke
Comments the ramp. Family claims contractor broke it. Son can not get out of the house without calling the fire department or
neighbors to help. He is a prisoner in his own home and nothing ever happened to the contractor.
24|External Thank you for the opportunity to comment on proposed Contractor Debarment ordinance. As an Oakland resident and
Stakeholder taxpayer, | am pleased that the City Council is considering such an ordinance. For purposes of the following comments, |
Comments consider any "debarred, suspended or otherwise excluded" party to be an excluded party, and have broadened the idea of
"debarment" to "exclusion" so that suspension and other exclusion are encompassed in my comments. (""Debarred,
suspended or otherwise excluded” is a terin used in Presidential Executive Order 12549, which addresses excluded
parties.) Section 2.12.05 viii identifies one of the grounds for debarment is "Debarment by any other governmental agency
for the period imposed by that agency..."
25|External I fully support this ordinance.
Stakeholder
26{External I received a postcard regarding the proposed Debarment Program.
Stakeholder If you would like, I can forward you a copy of Alameda County’s Debarment Form.
27(External I am a long standing contractor with the City of Oakland providing professional appraisal services. [ am in favor of any
Stakeholder program that will cull out those who lack the qualifications need to provided the needed services. I am no expert on the
28 [External Grounds for debarment on violations from other agencies (school district, etc.) Debarment after 3 violations to low and in-

Stakeholder

house process needs to be open to a third party to investigate and make determination.




FILED APPROVED AS TO FORM AND LEGALITY
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OAKLAND CITY COUNCIL

ORDINANCE NO. C.M.S.

City Attorney

ORDINANCE AMENDING TITLE 2 OF THE OAKLAND MUNICIPAL
CODE TO ADD CHAPTER 2.12, DEBARMENT PROGRAM

WHEREAS, the City of Oakland seeks an administrative process to identify contractors and
businesses that contract with and do business with the City and that have not complied with the
City’s contracting requirements, or that have engaged in willful misconduct, or demonstrated bad
faith or engaged in fraudulent or bad business practices or methods, in order to avoid doing business
with and not enter into any further contracts with such contractors;

WHEREAS, a responsible contractor demonstrates the attribute of trustworthiness as well as.ﬁtncss,
capacity and experience to satisfactorily perform the work; and

WHEREAS, it is the City’s policy to conduct business only with responsible-contractors; and

LY

WHEREAS, the City of Oakland, through such an administrative process, wishes to declare any
such potential bidders or contractors as ineligible and to disqualify such bidders or contractors from
participating in the competitive process for futuxe contracts or from entering into new contracts with .
the City; and

WHEREAS, the City has directed the City Attorney to prepare this ordinance for the purpose of
establishing such an administrative process for the debarment of contractors or bidders that are
determined by the Council, upon the recommendatlon of the City Administrator, to have engaged in
such conduct; now, therefore

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. Debarment. Title 2 of the Oakland Municipal Code is amended to added Chapter
2.12 entitled the “Debarment Program.”

Chapter 2.12 DEBARMENT PROGRAM
2.12.010 - Definitions

The following terms, whenever used in this Ordinance, shall be construed as defined in this
section: '

(1)  “Affiliate” means entities and/or persons are affiliates of each other:



i. Who is an assignee, successor, subsidiary of, or parent company of another
person Or contractor, or

ii. Who has the same or similar management of the debarred corporate or other
legal entity; or
iii. If, directly or indirectly, either one controls or has the power to control the

other, or, a third person or entity controls or has the power to control both.
Indicia of control include, but are not limited to: (a} interlocking management
or ownership, (b) identity of interests among family members or relatives, (c)

shared facilities and equipment, comnio'h:xusc of employees or a business

“’\Qo.u’f'\’
entity organized following the debamggr;t or suspenszon pending debarment
or proposed debarment of a, g‘f‘o %
management, ownership or pr1nc1pal cmployees as the contactor that was

debarred or suspended pendmg*debarment (d)xthe debarred person or entlty

person.

2) “Bid” means.any respoﬁ‘sg to a notlce mv1t1ng¢_zﬁrm fixed and/or sealed bids or

quotes;; sol1o1tat10n for or mv.l_t‘@tlon to ibmit ﬁrﬁsi‘ﬁxed and/or sealed bids or similar

S,
comrﬁ"umcatlon by€on on behalﬁ 0f~aeco§‘tractor seekmg to participate or receive a

beneﬁ dlrectly or uﬁhrectly, n\'qf unaer a covered ot related transaction.
QS"-b

¢

'”"i‘r{leans the Cztyan'mmzstmtor of the City of Oakland, or an

1851 gn‘é‘téd by the C’zty ‘Administrator ot by another City official in

) Charter, tz)“aé‘tsfor ind carry out the Cify Administrator’s duties.

i “City" meanzt“s'q"%he  Citys eﬁOakland actmg through its City Council, City Administrator
or r through any oﬁfﬁwcr w1tthowers delegated by the City Charter, City Council, City
Adm nistrator or’ authorlzed by law. :

(5) “Benefii 5%, means 10ney or any other thing of value provided by or realized because
ofa contractawd ‘“the:C ity. A thing of value includes insurance or guarantees of any
kind and des1gnaf10n as a City “local business enterprise” or “small local busmess '
enterprise.”

(6)  “City Contracting Policies” means any policies of the Cisy Council applicable to
City contracts for goods and services, or to'such contracts considered or awarded in
connection with a covered or related transactions, including, but not limited to,
Ciry’s Prevailing Wages, Living Wage, Equal Benefits, Local and Small Local
Business Enterprise, Apprentice and local hire, Nuclear Free and Nondiscrimination
policies.
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(7  “Ciil Judgrﬁent " means a decision in a civil action at the trial or appellate level by
any court of competent jurisdiction, whether entered by verdict, settlement,
stipulation or otherwise creating a civil liability for the wrongful acts complained of.

(8) Cansent Decree” means a settlement between the City and a contractor whereby
the contractor promises to refrain from certain acts or omissions.

(9) “Contract” means any agreement to provide goods to, or perform services for or on
behalf of, the City, or such contracts considered: or awarded in connection with a

covered or related transaction. %i\%b
2
f‘\’&\@

(10) “Contractor” means any person, partnershlp, cotporatlon joint venture, company,
vendor or other business entity, .\who;ﬁseeks to cdﬁtl;act submits a qualification
statement, proposal, bid or quote or\contracts dxrectly omndlrectly with the City for
the purpose of providing godds: 5F 6’_
contracts to provide goods o?”*sérvwes in COQHECUOI‘I w1th1a«covered or related
transaction, including, ;

sub- consultant or s‘ Hp

Wxthoutllmltatlon an contractor subcontractor consultant,
P

.;C
performmg»the work prescnbed bygthe conrraé'f. .
e}\};\g\ 33 \.s %

A1) “Coif

%*&Covered«transactlo ~,

or ;“elated transaction, regardless of type, amount
.. f\ .;\N,

.ﬁ:&\ﬁ\&»\; W \

(14) nent < 'é?&ans an administrative action taken by the Ciry that results in a
contractor, and any affiliate of the contractor, being prohibited from bidding upon or
being awarded a confract with the City and/or performing a contract in connection
with covered or related 1ransactions for a period of up to 5 years. A contractor and
affiliate who has been determined by the City to be subject to such a prohibition is
"debarred."

(18) "Debarment Hearing Board" means the three member board appointed by the City
Administrator to hold hearings, take evidence and make determinations about
debarment for the City. Members of the Board shall be unbiased, executive level
persons and may be Cify or other public sector employees with subject matter

expertise, but shall not be employees that participated in the complaint, investigation
Document No. 542830 '
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or decision to recommend debarment, or employees subject to the authority, direction
or discretion of employees who participated in the decision to recommend
debarment.

(16) “Ex Parte Communication” means any communication with a member of the
Debarment Hearing Board, other than by Board member’s staff, which is direct, or
indirect, oral or written, concerning the merits or procedures of any pending
proceeding which is made by a party in the absence of any other party.

vt“*'““"‘«&“

s

{(17) “Final Notice of Debarment” means a wrlttenn;:ionce under signature of the City
Administrator to the affected person(s)"ﬁ&bntractor or affiliates of the debarment
decision of the Debarment Hearmg Bo&rd'" R G,

(18) “Indictment” means mdlctmenhfewa crlmmai offense%,tAn information or other
filing by the Ciry charging a,&fxﬁimal offense shall be gpfv\gin\ the same effect as an

indictment,

s

”\.‘*"&'

(19) Inelrg:ble means\‘excluded from

(20)

of thls\*@@rdmanéﬁe**«; o not1fy~a§,c0ntra\5tor ‘ofzprop 's§d debarment and 1mt1ate a

e v—'\%"}-

.T%}c City\ﬁ“\Admmlstrator“*may., issue a Notzce of Proposed

"'-"&
fc%\r‘ czlebarment Ngz‘zg shal} be cons1dered to have been recelved by the contractor
2 o d'». o, 5 e ey ‘-

“any other; rglated“ﬁartyAlg
Mail, postage preé]gald and addressu%dxgy the City to the contractor’s or affiliates’ last
known add\réss baséd‘on information*provided by the contractor or affiliates.

R

\%f\. %{é“\:" 3

This! terc{n also mciudes any person who is legally authorized to act on behalf of or to

commi “‘partzc:ggnt :to a contract or in a covered or related transaction.

(22) ““Person” meansfany individual, corporation, partnership, association, member of a
joint venture, unit of government or legal entity, for-profit or non-profit, however
organized.

(23) “Preponderance of the Evidence” means proof by information that, compared with
that opposing it, tends to the conclusion that the fact at issue is more probably true
than not.

(24) “Principal” means officer, director, owner, partner, key employee or other person
with significant management or supervisory responsibilities for a conmtractor; a

person who has a critical influence on or substantive control over a contractor’s
Document No. 542830
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participation in a covered or related transaction, whether or not employed by the
participant, contractor or any affiliate of a participant or contractor, the operations
of which are so intertwined with the participant that the separate corporate identities
may be disregarded.

(25) “Proposal” means any response to a solicitation, application, request for proposal,
invitation to submit a proposal or similar communication by or on behalf of a
contractor seeking to participate or receive a beneﬁt directly or indirectly, in or
under a covered or related transaction.

(26) ' “Related transaction” means atransacgo:\ ‘,?'r‘;m
which assists the participant in executmg"a covered transaction, regardless of the

extent of the mﬂuence on or substanﬁve control ov?:nthe covered transaction by the

iv.
V.
vi.
vil.
viil.  underwriters;
1\":"?"\.
iX. . :.bondmg‘cchmpanles, w
X. ",o,{f:v\ appraisers and 1nspecf“ors, 4
xi.
xii.

l’

c’

E “aglagemen, 'a%ld marketlr‘f”g agents
d‘bcountants“"’“fq sultants, 1nvEstment bankers, architects, engineers,
H.atto %ys*and ‘b‘}aﬁeﬁﬁma business relationship with participants in
Fo %{‘:cog‘necnon»rnth a co%‘redstra%jvacnon under an City contracting or
' agregment oriactivity; R

vendors of materlals and equipment in connection with an City
contractmg, agreement or activity; .

closing ag_ 1t ;
sfurnkey developers of projects;
title compjcu-u Gs;
xviii. ese“rowig.;gents
XiX.  projectowners;

XX. employees or agents of any of the above.

(27) “Respondent” means a person against whom a debarment action has been initiated.

(28) “Suspend” or “Suspension” means the temporary disqualification of a contractor
from participating in covered or related transactions pending the completion of an
investigation and any proceedings before a Debarment Hearing Board. A contractor
so disqualified is “suspended.”

(29) “Voluntary Exclusion” or “Voluntarily Excluded”’ means a status, assumed by a

Document No. 542830
_5.



person, who is excluded from participating in covered and related transactions in
accordance with the terms of a written settlement agreement with the City.

(30) “Warning Letter” means a written communication from the Cify to one or more
persons concerning acts and omissions prohibited by this Ordinance.

2.12.020 - Coverage

B. . This Ordinance applies to: _ w:;{:‘:

i Any contracior who has pamclpged- is currently part1c1pat1ng, or may

reasonably be expected to pa 101pate in a«Covered Transaction, irrespective
““»v\

-}‘T e*grounds«fo}a dg:b%}lﬂ'n}enr\s% forth 1n:§ectmn 2.12.050 are not intended to be an
exhaustlve hst of t{le acts or ormssmns for ‘which a person may be debarred; grounds
other thanﬂthose empnerated in this section may be a basis for debarment.

_:‘x,.

e Q"\""‘“ T
B. S #khe City may deb‘{ar a 'c%ht‘%ractor for any of the debarment grounds set forth in
Sectlon 2.12. 056?:1‘ he purpose of this ordinance is, generally, to authorize debarment
of ébhtractors who\:lengage in a pattern and practice of, or who are recurrently
responatble for, afyisingle or combination of debarment ground(s). However, a
single occugrgn@éﬁ%f any debarment ground(s) may also subject contractors to
debarment 'd\Gpendmg on the egregious or serious nature of the acts or omissions.
The existence of a cause or ground for debarment, however, does not necessarily
require that the contractor be debarred; the seriousness of the contractor's acts or
omissions and any mitigating factors shall be considered in making any debarment
decision. Debarment actions shall be carried out in accordance with the procedures

in Section 2.12.060 through 2.12.180 below.

C. Debarment constitutes debarment of all divisions or other organizational elements of
the contractor named in the debarment proceedings, unless the debarmenr decision is
limited by its terms to specific affiliates, divisions, organizational elements and
individuals. The City Administrator may extend the debarment decision to include

Document No. 542830
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any affiliates of the contractor and persons if they are:

.

i Specifically named, and
1.  Given writien notice of the proposed debarment and an opportunity to
respond

;

D. The City hereby delegates the debarment of coggactors to the City Administrator.

2.12.040 - Investigation, Referral and Tempora t uspensmn
A, The Ciry shall utilize City personnel and’other approprlate resources to conduct the
investigation and develop the documentatlon requlred by paragraph (C) of this
section. "‘%{-E%‘:}
%"3} Wi
B. Information concerning the ex1sience ofa cause, for debarment rorn any source shall

be promptly Investigated, reporfed,.,\ d ref%rred to the Cztjﬂi’édmzmstrator for
consideration. The ‘Cn;y A dmmm‘ramﬁ ishall

.“_,.‘. e R

BT
not to proceed with fhe act1on After’ 011 deratlon the Cu‘y Adniimistrator may

Ordmance.mw

Tt

wx )
P "x«*‘\“& S

'°documentat10n,.shall be«develoij,qd tha

C. . Ba§:

*;., "":?E‘»\‘
‘g specific respondent(s) agamst whom the actlon is being

4‘»«“‘%&

R S :
V. Coplesgof?gany relevant support documentation identified under this
sect1dn?’t"¥

D. The Office of the City Attorney is responsible for reviewing the documentatlon and
notices for legal sufficiency.

E. The City Administrator may temporarily “suspend a contractor upon the
determination that adequate evidence exists supporting debarment and doing so in
the public interest. The City Administrator shall notify the contractor of the
suspension in accordance with Section 2.12.060, pending the Debarment Hearing
Board ruling on the matter. Once the Cify Administrator has suspended a contractor,
the suspension shall continue until the Debarment Hearing Board makes a final

Document No. 542830
-7 -



decision on the proposed debarment.
2.12.050 - Debarment of Contractors — Grounds

In accord with Section 2.12.030 above, the City may debar a contractor if the City finds, in
its discretion, that the contractor has, or is engaged in, any of the following:

1. Willful or intentional misconduct in connecnon with any City bid, request for
qualifications, request for proposaisn S urchase order and/or contract

including, without limitation, (a) collus:on in obtaining a City contract or

payment thereunder, (b) submlss;m\i‘xof' false information in response to a

solicitation, advertisement or; mwtatlon for~bza’s or quotes, (c) submission of
a,
false information in responsato ] sohmtatmnpor,request for qualifications or

S

proposals, (d) submlss;?)?nw of false clalms'"_,as defined in California
Government Code, SBCthIl 12650 et seq. and T1tle\3‘1\y S.C. Section3729 ¢t
seq., (e} issuance of ‘éﬁverdlct judgn{ent settlement\stlpulatlon or plea

P
agreernent estabhshmg thg%xbntractor,: s*v1olat10n of any? gzyeil or criminal law

xu\ "‘

against any gg)v tnment entltygrelevant 4% the contractor’sa ablllty or capacity

under or cc}mpﬁmth the terms and conditions of a City

S AT,

: s
Comrnlssmmof_._fra,ud ora crlmlnal offense in connection with obtaining,
RN SR \

. ttemptlng 10" obtain 0L pcrformmg a public agreement or transaction;
e,

VR
Vlolatlon oﬁali ederal or Statéiantitrust statutes, including those prescribing
price? %»ﬁxmg ﬁbetween competitors, allocation of customers between
competltor§ andabgg rigging;
3 uf"»

1 theft, forgery, bribery, making false
*«statements‘*‘fsubmlttmg false 1nformat1on attempting to commit a fraud
R
53 thequny, receiving stolen property, making false claims to any public
e

again
entity» bstructing justice, fraudulently obtaining public funds;

vi.  Taking or misappropriating City property or using City property, including
real and personal property, in an unauthorized manner,

vii.  Performance or conduct on one or more private or public agreements or
: transactions that caused or may have caused a threat to the health or safety of
the contractor’s employees, any other persons involved with the transaction,

the general public or property;

vili.  Debarment by any other governmental agency for the period imposed by that

Document No. 542830
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ix.

xi.

Xil.

Xiil.

X1V.

XIX.

XX.

xxi.

xX11.

Document No, 542830

agency;

Violation of federal regulations for disadvantaged business entity status
including, but not limited to, violation of 49 CFR part 26 et seq. and
misrepresenting minority or disadvantaged business entity status;

' Noncompliance with the prevailing wage requirements of the Labor Law,
including any pending violations by the‘contractor or any affiliate,

Any other significant LalggQ P aw v101at10ns T“noludmg, but not limited to,
child labor v1olat1ons‘?fa1,ure to pay wages, or unemployment insurance tax

delinquencies.

| g or subhstmg laws;

*-*-.
"s..w.

s,
"‘1\ \\ \. i \5‘”

olatlon ofﬁsett}emen aagreementsxand/or consent decrees which impose

B o
bhgat1ons on‘.the contra{to;k{o perfor%n”certam activities and/or to refrain
“*‘)-..

. Yo
with reé%%ct to governmenhﬁgded contracting;
_“"k' s , ‘. \ A;\

R

."egllgently doing business w1th a deban'ed suspended,

Comm{ssmn of an egregious act or unlawful offense which indicates a lack of
business integrity or business honesty,

Failure to perform or history of unsatisfactory performance of one or more
contracts including, without limitation, default on contracts with the City or

any other public agency;

Failure to perform or unsatisfactory performance of one or more City
contracting policies;

Commission of any act or omission which negatively reflects on the

-9.



‘contractor's quality, fitness or capacity to perform a contract with the Cify or
any other public entity, or which negatively reflects on same including, but
not limited to, deficiencies in on-going confracts, false certifications or
statements, fraud in performance or billing or lack of ﬁnan01a1 or technical
IeSOUICES;

xxiil.  Any other cause of so serious or compelling a nature that it affects the present
responsibility of a contractor. 5

© 2.12.060 - Notice of Proposed Debarment to Corit x'bctor (Respondent)

A

A. The City Administrator shall 1n1t1at% a déggrmentfproceedmg by issuing a Notice of
Proposed Debarment to the contrg&:io Fiand any aff ltaies that City determines should
be parties to the action (hereafte?“:collectlvely, respondent”) at least ninety (90)

e
t“‘“l‘i

days prior to the date of the debarmenr hearing advising: '::“%%

That responden uspended pend in

proceeding when*the @zty Admzmstra\g\or has determined that suspension is in
S

I:hfe pxlfllc‘mterest e% %%M 8

”, ""-n

i,

\“ ‘ﬁ;‘\ \__w&u‘\. ;
on the spemﬁc debarmentaactlorg Qroposed

o T, M\ﬁ“ 0 o h ok
. '3“:‘,“};3::. \t“*-:;:-.-: }?_"f.}:%:% k- “v::a‘:{'\ .

v.  Qf the reasons;for the proposed debarmént in terms sufficient to put the
e respondent 0n~ otlce of the conduct or transaction(s) upon which it is based;

S ﬁ%&&&mm \k\ 3
4 @ﬂ,the cause(s) relied upon\underaSectmn 2.12.050 for proposing debarment,

@.: ., ““\'\

»x i, '\3‘33 3

Of thé‘prowsmng of Sections 2.12.070-2.12.180, and any other procedures,
if apphcable gover%ng debarment decision making;
a%::;f "3»3.-\.
NThat the respondent must submit a written response within 15 days of the
rece1pt oﬁf«ﬂle,hNotzce of Proposed Debarment and the consequence of not
. :\-\. "'\,.

vili.  The datell time and place of the debarment hearing;
1X. Of the potential effect of a debarment,
X. Of the right to a hearing before the Debarment Hearing Board,

xi. That the respondent may appear at the debarment hearing to challenge the
debarment action, and that failure to appear may result in a waiver of the
respondent’s defenses to the debarment action, and be taken as an admission

by the party failing to appear that the basis for the debarment is accurate,
Document No. 542830
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except to the extent the respondent challenges the debarment action solely by
means of a written submission. B

xii.  That the City may submit a reply to the written response of the respondent
within (30) days following receipt of the response made by or on behalf of the
respondent.

B. The notice to the respondent shall be 51gned by the City Administrator and
transmitted by certified mail, return receipt; requested to the last known address
prowded the Cify by the respondent. 4%‘& W

A;f" o

AT,
S,
C. Notice to the respondent shall be deemed Sufficient: if it 1s served by any of the means

authorlzed by Cahfomla Code off Gi »y;l Procedur”d"Sectlon 1013, or as otherwise

D. Any attempt by the respondem to; afﬁrmatlvely“avmd serv1ce~by¢way of example, and

not limitation, refusing to pick-up* a-certlﬁedzgl tter shall be deemed ineffective and
shall not preveiitit ¥

2.12.070 - Documents Submitt\u:‘d t‘o‘”the Debarment Hearmg Board
R “'I‘Q.'* e

g@%i e £ \"‘:‘
A. Contr_-_g%\t‘ (Resp{qdent) Response

il

Debarmenﬁ '{yltﬁ"n thlrty (30) days of receipt which shall:

W&:Q_ -%w »" . \\' ~

.:iZy s nonce to the respondent may be deemed admitted by the'
Debarment Hearmg Board when not specifically denied in the

‘\

respondent S FEsponse.

il. Thewrespongé may set forth any affirmative defenses and evidentiary support

therefdf'é‘to the City’s allegations. Respondent must set forth any affirmative

x'
defense’in which it intends to rely in the response.

ii1. 'If the respondent intends to waive its right to a hearing and rely solely on the
response in support of its position, the response must clearly state such
intention. Failure to clearly state such intention may be deemed a waiver of
the respondent’s defenses to the debarment action if the respondent does not
appear at the hearing.

v, In the event that the respondent fails to file a written response within thirty
(30) days of receipt of the City Administrator’s Notice of Proposed

Document No, 542830
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Debarment in accordance with this section, the allegations of the City may be
deemed admitted, the Debarment Hearing Board may enter an order of
default and transmit it to the City Administrator. The City Administrator’s
decision shall thereafter issue, with service on the parties.

B.  Reply by the City
The City may submit to the Debarment Hearing Board and serve in accordance with

Section 2.12.080, a reply to the respondent’s résponse not later than thirty (30) days
after receiving the respondent’s response «g«g;i} ¥

C. Stipulations

A "

The parties are encouraged to T }ef “and resolve as many matters as possible by
stipulated agreement pI‘lOI‘ tostheshearmg The partles may stlpulate as to any relevant
nce at the hearing, and

7 R
\ggrmg**Board and»c;op1es oﬁ il T‘documc‘:ﬁts scrved on said Board shall be

='v ‘erved mmultaneously\"ﬁon xthe“%‘opposmg

ocun&{enjﬂs_:ggqmred or"“p rmitted under this Ordinance, in addition to
558 i, A
b 33 r\f{\gd‘ DebérmentH aring Board in accordance with this Section,
“FEhall be‘ﬁserved upon; ‘&,&m \“ i

‘*Zée-s; i

1ii. Dg)hgfmcnts served in accordance with this Section and Section 2.12.080 shall
state olearly the party’s name and the title of the document. All documents
should Be typewritten or printed in clear, legible form.

2.12.080 - Service

A. Service of documents on the respondent, including the notice, shall be made by any
reasonable means, including by first class mail, fax, e-mail or delivery to:

i the respondent to be served or that respondent’ s designated repreéentative or
agent, at the last known address;

Document No. 542830
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ii. the respondent’s last known place of business; or

iii, a principal of the respondent, of the entity for which the respondent is a
principal.
B. Proof of service shall not be required unless the fact of service is denied under oath

and put in issue by appropriate objection on the part of the respondent allegedly
served. In such cases, service may be estabhshed by written receipt signed or on
behalf of the respondent to be served, or ma""b’ev established prima facie by any
responsible means, including, but not 11m1te “affidavit or certificate of service of
mailing.

\ &~ .5' l.
C. Service of documents on other mterested parties, *’such as insurance and bonding
companies, shall follow the sery ,‘1%\proccdures set forthalnhthls section.

n.
of the prescribed period, Satw:days‘-%Sundays and ‘ atlonal hohdays except th?t when the Jast
day of the period is Saturday, Simdayfs ‘national hollday or other day that the City is closed,

the period shall run; qntll the end*of the >fiextxfollow;orofg\bu:«*.lru::ss day.

2.12,100 - Debarment Hearmg BoardﬂPov\Yéf{’s«and ResponSlbl]ltleS

e ‘\,1.5

“ -.;.,.conduct the debarment hearlng for matters expected to be unusually complex or of
exteélded duratmh‘” \or for any’other reason. The retired judge shall have all of the
powe\%s and duties? otherw1se reserved to the Debarment Hearing Board.

C. Powers of.;the Bebarment Hearing Board
i%&
ko

i The Débarment Hearing Board shall conduct a fair and impartial hearing -
and, to that end, shall have the power to:

(D schedule the debarment hearing date, time and place;
(2) postpone the debarment hearing date;

3 regulate the course of the hearing and the conduct of the parties and
their counsel; :

Document No. 542830
-13 -



4) hold conferences to facilitate the settlement or simplification of the
issues by consent of the parties or at the request of a party;

(5)  consider and rule upon all evidentiary and procedural matters
pertaining to the hearing, including, but not limited to, setting page
limits on documents that may be submitted;

(6) make findings of fact and take notice of any material fact not
appearing in evidence in the recordiwhich would properly be a matter

(7)
(8)

(9) issue a final dec131on 1mp081r1g debarmenr of;the respondent with
respcct to future Cll)é contracts*and covered or related transactions,
or imp&sing no sanctlon S &

pising -+ ‘a&ﬁ#

B .\.\.}:'
e,
%\w ax,.e»

o \_ -&.'
'm ~:«*‘\“~act10n \.z:u. s
‘iﬁ%@‘ A 3

S,
m@l o& "b“;% N “*-.
e apy pther actlon»necessary*totprotcct each party s rights, to avoxd

Xipirte Commumcaaons

A

W, o "
-paFiE; pmmumcanons are prohibited unless:
';

the communication is a request for information to the
Debarment Hearing Board’s staff concerning the status of the
debarment action.

2.12.119- Debarmient Hearing Procedure

A. Right to Hearing

A, All respondents subject to debarment pursuant to this Ordinance shall be
entitled to a hearing at the date, time and place set forth in the notice.

Document No. 542830
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B. The respondent may elect to waive its right to a hearing and rely solely on a -
written response. If the respondent elects to waive its right to a hearing, such
waiver must be clearly stated in the espondent’s response. If respondent
fails to file a written response as required under Section 2.12.070A, the
allegations of the City shall be deemed admitted, and an order of default shall
be entered pursuant to Section 2.12.070A iv.

C. The Debarment Hearing Board shall perform no independent collection of
ev1dence and shall render a decision bas&ed»on the evidence as submmed by

B. Conduct of Hearing

) 2 "”9\
A. The hearing shall be fiformal in nature and members of the Debarment
"w

£ :.l.‘“

Hearing Board may ask*questlons at any time.

S e,

ayforder the he 1] ng “be recessed for good cause stated on

\ s
interest of Justlce ’\*order fhat\the heanng

. u‘.c '-. ‘-u A
i S A T,
C. . Repres ntation of the\PartjesK -,.:::é"?;*" SR
G S \*‘ﬁ, 4 iR

AT 20y
SiCity &nﬁ“)?::xlee\represente&by a member of the staff of the Ofﬁce of the
FAHOTeY “H"/or“by an%attorney assigned by the Office of the City
’3’" o ELIN

omey?gbs%may be appropriiteyln a particular case.
‘:“-

K‘\-“\'*‘

The re@fondent?may be represented at the hearing as follows:

"\,x "\,‘h'\.
mdsl‘\\glduals miy appear on their own behalf;
3‘.

a member of a partnershlp or Jomt venture may appear on behalf of

J'}\

3) % bona fide officer may appear on behalf of a corporation or
association upon a showing of adequate authorization;

G an attorney who submits a notice of appearance and representation
with the Debarment Hearing Board may represent the respondent; or

(5)  anindividual not included within subsections (1) through (4) of this

' section may represent the respondent upon an adequate showing, as

determined by the Debarment Hearing Board, that the individual

‘ possesses the legal, technical or other qualifications necessary to

Dotument No. 542830
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advise and assist in the presentation of the respondent’s case.
)

D. All testimony provided at the hearing shall be under oath.

E. At the request of either the respondent or the City, the proceedings shall be
transcribed by an authorized court reporter. The cost of the transcript of the
proceedings shall be paid by the party requesting the transcript, or in the event both
parties request the transcript, the cost shall be d\i.vided evenly between them.

2.12.120- Standard of Proof

..._.:e&?'

2.12.130 - Burden of Proof oz

Al The City has the burden of Broof to estabhsh the causewfor debarment The

Where the proposed- barment 18 based%upon a conviction, civil judgmenr ora
debarmenr by another go': emmental agency«‘and the City submlts evidence as to the

: R 3 o‘""
,;._-\:-'?'i: \%}%}{:‘. ) }*"\‘ﬁ' -:‘Kk; i
2.12.140 -"Closing of the Hearing Recora,:,
N Y. 3 |
A, &:‘g-ﬂ"he CIOSlng\Qf theahea:rmg record’ n%‘ay be postponed by the Debarment Hearing

Q»a%’f:,} wBoard k},ﬂ 1t§‘dlscret10n“‘11%orden to perrmt the admission of other evidence into the

S Sere der.
i record&;“ﬁln the‘r“é‘{f‘ent further Evit ence\ls admitted, each party shall be given an

oppoﬂun;ty\w1th1n%éIeasonable tlrﬁke o r respond to such evidence.
R‘\;:; . "“l.';u' ,

5 N

%.‘@nce the Debarment Hearr\;:zg Board deems the hearing to be concluded there shall be

novfurther proceedmgs béfore it or evidence accepted by it on the cause for

debarmenr unless aarequest is made in writing within 3 days following the conclusion
of the’ hea{mg and“’good cause shown.

'n'

2.12.150 - Rules of K

A. Every party shall have the right to present its case or defense by oral or documentary
evidence and to submit rebuttal evidence. The Debarment Hearing Board may,
within its discretion, permit cross-examination of witnesses on request. The
Debarment Hearing Board may exclude irrelevant, immaterial or unduly repetitious
evidence.

B. The debarment hearing need not be conducted according to technical rules relating to
evidence and witnesses except as hereinafter provided, Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons are accustomed

Document No. 542830
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to rely in the conduct of serious affairs, regardless of the existence of any common
law statutory rule which might make improper the admlssmn of the evidence over
objection in civil actions.

C. Hearsay evidence may be used for the purpose of supplementing or explaining other
evidence, but over timely objection shall not be sufficient in itself to support a
finding unless it would be admissible over objection in civil actions. An objection is
timely if made before submission of the case or on reconsideration.

s
e
-"“ ;,3&:,

. '::;-S'
D. The rules of privilege as set forth in the C‘hf %la Code of C1v1l Procedure shall

apply. o,

M

gocs

E. The Debarment Hearing Board has%xscretlon to exc\{gde evidence if its probative
value is substantially outwei ghed»\byathe probability that“lts.‘&\ .admission will necessitate
undue consumption of time. -‘&Wﬁ Ez{hq__,

F. The Debarment Hearing Board shall not h‘ar_\{é,eathe power to compel any witness or

ny:cvidentiary pr1v1lege~r$cqgmzed under

party to give ev1dencé an, contraventl I of{ﬂ AN
applicable law, mcludmg but not limitéd @the Fifth Amendment privilege against
self-incrimination underSthe Gonstltutlon efﬂ{:pe United States of America and the
attorney-chent pnvﬂege ‘h"';* - W :

el
»".-:~‘3'-:" 2 "‘v

i j ! G
A. Debarment of a contr '\tor or aﬁ‘ i7ite under this Ofdlnance constitutes debarment of

g jgiennﬁed p?mmpa}s individuals, divisions a.nd othcr

R G
‘munless»‘-the debarmenhdeﬁxs]on is limited by its terms to one or more
prm01pals ?1nd1v1dua4§ divisions or'other organization elements or to specific typesf
of transactlons c

debarment of & any other business that is, has been or will be controlled or owned by
the contractor and its affiliates, or by any entity owned or controlled by a person or
persons who own a controlling interest in a confractor and its affiliates, then or at
the time the debarment was imposed.

2.12.170 - Period of Debarment

Debarments shall be for a period commensurate with the seriousness of the respondent’s
conduct, up to a maximum of five {5) years.

Document No. 542830
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2,12,180 - Debarment Decision

A The debarmenr decision shall be made within 45 days after conclusion of the hearing,
unless the Debarment Hearing Board extends this period for good cause.

B. In debarment actions where any respondent fails to provide any submission in
opposition by the time provided in Section 2.12.070.A, the Debarment Hearing
Board may, in its discretion, decide against the respondent, and notice shall be
provided by the City Adminisirator, B

Adn
e
T -2:\&:‘;\:\\\:\,_

Hearing Board shall base its decmon%'
mformatlon and argument submlttsd-by the partles and any othcr information in the -

E. The City Admmzstratbr“sh\aél within 45*d%gys of the close of the hearmg, provide
notice to the responden{ which; notice shg\g“mclude but not be limited to, the

ol G,
L E‘W-\. ., “""k&-
X‘:‘\*\%-. X TR e i,
3%4 x:'%‘f‘ 3 e %&.&:}&
SS3
he notlce.pf prbposeddgbarmenr
ah o whaey W, Y

"C:%%'\}' \'c. ‘;., e

.J'a
e
o

Stagng the penod of debarment, including effective dates;

Adv?émg of the scope of the debarment

Sk ‘he time period in which the respondent may submit an appeal under
“this Section.

F. The notice to the respondent shall be in writing, signed by the City Administrator,
and transmitted by certified mail, return receipt requested. The Office of the City
Attorney will be consulted on all debarment actions prior to the notice being sent to
the respondent.

2.12.190 - “Excluded Contractor List”
The City shall maintain an “Excluded Contractor List”. Such list shall contain the names of

Document No. 342830
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all contractors that have been temporarily suspended or debarred by the City and suspended
or debarred by any local, state or federal agency, and shall state the period of the suspension
and/or debarment.

2.12.200 - Effect of Debarment

A. Persons and contractors debarred are ineligible for City conrracts and excluded from
covered and related transactions as parnczpams principals, subcontractors or sub-
consultants for the period set forth in the Crty debarment order. Such persons or
contractors shall be placed on the ExcludedfContractor List.. For the period of
debarment, City shall not solicit or acgep s ﬁ”ers from or award contracts to such
persons or contractors; nor shall Czty accept bzd"' i cluding debarred persons or

contractors as subcontractors, ore.consrdcr for award any proposal that identifies

debarred persons or comractors'a&s subcontractors sub- consultants Or team mernbers.

PerSons and contractors debﬁ‘rr‘ dnﬁrc also excluded front co%ductmg business with

5 "‘,F_or purposes of this

3¢, Listed Persons”.

_,' e f:,-:t.: x,:? -y
M'%:;\‘@* r\%}

o:"'nterested and’ s:ohcrted parties of the Excluded Contractor

.B.

i A
\3\ ““"'»mx

contractor prmczpal off amcngﬂt

“gi%g?r e
Contractmg officers; s%all review all:bids and all proposals upon opening or receipt,
SN hlchev&‘ﬁls apphcable for Lrste(is‘Pcrsons and shall reject bids that include Listed
‘ §'&1‘1cl%~rmttmgs«,a proposal for professional services that

IHCIUde'VL')lSted ?ersons that such&roposal cannot be considered for award uniess -

roposals, qﬁ%t ions:N woffers received from any Listed Person shall not be

ev:; luated for award.nor shallidlscussmns be conducted with a Listed Person during a
per1od of 1nchg1b1hty If the perrod of 1nelrg1b1]1ty expires or is terminated after bzd

F. Immediately prior to award, the contracting officer shall again review the Excluded
Contractors List to ensure that no award is made to a person or contractor on such
list.

G. Persons who participate in City transactions during the period of their debarment will

not be paid for goods and services provided and their contracts shall be deemed void.
2.12.210 - Imputed Conduct
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A. The conduct of the type described in Section 2.12.050 above by an officer, director,

- sharcholder, partner, employee, principal, affiliate or other individual associated with
a contractor may be imputed to the contractor when the conduct occurred in
connection with the individual’s performance or duties for or on behalf of the
contractor, or with the contractor’s knowledge, approval or acquiescence. The
contractor’s acceptance of the benefits derived from the conduct shall constitute
evidence of such knowledge, approval or acquiescence.

B. The conduct of the type described in Section 2~‘12 050 above by a contractor may be

imputed to any officer, director, sharehold,ﬁwiﬁaﬁ“ner employee, or other individual

associated with the contractor who part101pate‘d«1n knew of, or had reason to know of

the contractor’s conduct. y “‘%3’ *5;,':;\9

participating contractors if the}:”cdnduct occurred for or on behalf of the joint venture
or similar arrangement or with the knowledge approval or acqulvescence of these
e d 1 b

LIS 4o
dlscretlon continue contracts w;ih contractors 0r-that 1nclude subcontractors who are
SHE A e e
proposeds:fé)r debarment which aregn existence at the time the person, contractor or
G

:'subcontraétor wag( de bﬂ“, -'d or prOpos%d for debarment, unless the City Administrator
d'rect&otherwm& “A‘ demsmn\as to the*type of termination action, if any, to be taken

Sh0u1d~b§~made®n y after rev1ew-byxCrty contracting and technical personnel, the
City Attomey ] Ofﬁce and the C'zljz~Admzmstrator to ensure the propriety of the
proposed actlcm i,

debarred; for are proposed for debarment; nor shall the City award additional contracts
or extend'the: duratlon of or increase a current contract amount that identifies or lists

Y "*'C‘” £
a person or‘”?qu“ntractor debarred or proposed for debarment as a subcontractor,

subconsultant or team member, or who are Listed Persons, unless specifically
approved in writing by the City Administrator for good cause shown.

2.12.230 - Restrictions on Subcontracting

'

When a person or contractor is debarred or proposed for debarment City shall not award a
contract that includes such person or contractor as a subcontractor, supplier, sub-consultant,
team member or other party to the contract.

2.12.240 - Actions Other Than Debarment
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In the event that the City determines that a contractor’s acts or omissions are insufficient to
warrant debarment, the City Administrator may take one or more of the following actions:

A. Voluntary Exclusion

i The City and a contractor may agree to a voluntary exclusion of the
contractor and any of its principals and/or aﬁ iliates from participation in City
contracts and covered and related transgctzons for a period of up to five (5)

years. , ﬁ&‘% 2
c-*-:i". R
: ,;“R\'@-‘:,a s w 3 ‘

it A contractor and any of its prmozpals and/e aﬁ‘ iliates who agree to voluntary

exclusion shall be placed ¢ on the Excluded Contractor List.

e “‘ﬁ}
ey

(T ~a~
iii, A contractor and anyi of{}‘ts ‘principals and/or affi lzares who participate in City

contracts and covered“ag‘ related trapsactions dum}\g the period of their
voluntary excluszon will ni "be paldﬁfor goods and servlces prov1ded and

B. ' Consent Decree

e

more prov1s" ,P _ of thIS brdinance ma}a entemnto a«settlern j;_ nthe form of a consent decree
with the Cit g he consent decree will’ speclﬁcally };{*OVIde\that the person will refrain from
the act(s) or ormsswn(s) that~had been foun: d d fo be in violation of this Ordinance. A consent
decree\may be entered 1nt6“-alone or in conjuncuon with one or more of the procedures
SEEINR PP S a;.x B
ﬁﬁdesenbed*m&thm sec’ng? %\»1“ R \%é‘"- %\
& AL

BT
q. i M.\ ;.
e \ 5
R, W
Tenany, ";.;:ﬁ"‘q

C - e

L

Where there - appears to b \Em act O\l'%mISSIOH in violation of this Ordinance, a warning letter
may be 1ssued Lo the contraé}or and any of its principals and/or gffiliates. In all subsequent
transactions between the,contractor and any of its principals and/or affiliates and the City,
the warning Ietterﬂwﬂl be»conmdered notice concerning such acts or omissions and may be

submltted as ev1den§e{n~a subsequent debarment proceeding.

B ag
.. Warning Le’ﬂgl:‘ Q“g\l“:

2.12.250 - Judicial Review.

A. Judicial review of any final decision reached by the City under this ordinance shall be
conducted by the Superior Court of the County of Alameda, pursuant to an
administrative writ of mandate as described under Section 1094.5 of the Code of
Civil Procedure (CCP), provided that the petition for writ of mandate is filed within
the time limits set forth in Oakland Municipal Code Section 1.20.010, which
incorporates the limitation on the filing of actions provided in the Code of Civil

Document No. 542830
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Procedure Section 1094.6 for administrative determinations of the City.

B. In every final decision reached under this Ordinance, notice of such final decision
shall only be given directly to the respondent and such notice shall explain that CCP
Section 1094.6 governs the time period within which judicial review of any such
final decision must be sought. Final notlce to the respondent shall conclude with the
following statement: :

THE CITY HAS REACHED A FINAL DECISI@N IN THE ADMINISTRATIVE
MATTER PENDING BEFORE THE CI\TY@%"?IF YOU CHOOSE TO SEEK
JUDICIAL REVIEW QOF CITY’S FINAE’DECISION IN THIS MATTER, SUCH
ACTION SHALL BE INITIATED UNEER COP%SECTION 1094.5 AND TIME
LIMITS FOR FILING SUCH Aﬁ‘“ACTION AS "ARE SET FORTH IN CCP
SECTION 1094.6. IT IS4 Q[ @UR SOLE RESP@NSIBILITY TO TAKE
WHATEVER ACTION YO[;{*- EEM APPROPRIATE“[N»RESPONSE TO THIS
NOTICE.

2.12.260 - Pre-emption.

e R
In the event any contract is subjectm“*federal and/or;state laws that are inconsistent with the

terms of this Ordlnance such 1aws<shall géntrol
m % Sy

This ordlnancevcshall become eﬂect1ve*1%ed1ately on final adoption if it receives six or more
affirmative votesi“on final adoptlen OtherWZlSC it shall become effective upon the seventh day after

. g,

final adoption. "431:;*' \.st:aﬁ.

‘{a\&".:*\ s

R, SR

L

SO

IN COUNCIL, OAKLAND, CA STEOR: ,
SRR

R

PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and
PRESIDENT BRUNNER

NOES-
ABSENT-
ABSTENTION-

ATTEST:

Document No., 542839
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LaTonda Simmons
City Clerk and Clerk of the Council

of the City of Qakland, California

DATE OF ATTESTATION:
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.23



REVISED ‘__-—’£F°""atted: Font: Times New

WILED £R - hed el Formatted: Font: Times New
. DFFICE OF -TKHE Cfi{}J\ ot ' APPROVED AS TO FORM AND LEGAL¥TY---{ Formatted: Right, Indent; First line:
A \ _ 3.88"

)
)
J
%ﬁ%@lﬂﬁ% gMaﬁﬁ_S"h's_'— * i Amme? %Fomlatbed Font: Times New j
)

Formatted: Font: (Default) Times
New Roman

OAKLAND CITY COUNCIL (e

New Roman

ORDINANCE NO. . C.M.S.

ORDINANCE AMENDING TITLE 2 OF THE OAKLAND MUNICIPAL
CODE TO ADD CHAPTER 2,12, DEBARMENT PROGRAM

WHEREAS, the City of Qakland seeks an-administrative process to identify contractors and+-----{ Formatted: Justifed B
businesses that contract with and do business with the City and that have not complied with the

City’s contracting requirements, or that have engaged in willful misconduct, or demonstrated bad

faith or engaged in fraudulent or bad business practices or methods, in order to avoid doing business

with and not enter into any further contracts with such contractors;’ -

WHEREAS, aresponsible contractor demonstrates the attribute of trustworthiness as well as fitness,
capacity and experience to satisfactorily perform the work; and

WHEREAS, it is the City’s policy to conduct business only with responsible contractors; and

WHEREAS, the City of Oakland, through such an administrative process, wishes to declare any
such potential bidders or contractors as ineligible and to disqualify such bidders or contractors from
participating in the competitive process for future contracts or from entering into new contracts with
the City; and

WHEREAS, the City has directed the City Attorney to prepare this ordinance for the purpose of
establishing such an administrative process for the debarment of contractors or bidders that are
determined by the Council, upon the recommendation of the City Administrator, to have engaged in
such conduct; now, therefore

THE COUNCIL OF THE CITY OF QAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. Debarment. Title 2 of the Oakland Municipal Code is amended to added ChapterP -+-{ Formatted: Justified )
2.12 entitled the “Debarment Program.>, .--{ Deleted: . )
Chapter 2.12 DEBARMENT PROGRAM
2.12.010 - Definitions
The following terms, whenever used in this Ordinance, shall be construed as defined in this+------{ Fermatted: Justified ]

section:

_..»--1 Formatted: Font: (Default) Times
.................. e L LR R b e bR L e h bt New Roman




(1

s
"“?.w."-beneﬁt dlrectly orqnd;rectiy, in or’ under a covered or related transaction.

P
i (3)

e

(6)

% accord w1th th

0
RN
%
T

“Affiliate " means entities and/or persons are affiliates of each other: e Formatted: Justified, Endent: Left:
0.56", Hanglng 0.44", Tabs: Not at

i Who is an assignee, successor, subsidiary of, or parent company of another {2:rlmam: Tetied 8
person or contractor; or

ii. Who has the same or similar management of the debarred corporate or other
legal entity; or

iii. If, directly or indirectly, either one controls or has the power to contro! the

other, or, a third person or entity controls or has the power to control both,
Indicia of control include, but are not, lifnifed to: (a) interlocking management
or ownership, (b) identity of i interests; among family members or relatives, (c)
shared facilities and eqmpment,%gmmon use of employees or a business
entity organized following the debarment oﬁr suspension pending debar ment,
or proposed debarment’-;?f%a person WhICh has the same or similar
management, ownershlp,or principal employeesvias the contactor that was
debarred or suspended\pendmg debarment, (d) the; debarred person or entity
created after debarment OF oL suspens:on pendln g debarment ‘which operates in a
manner demgned to evadeb:rhe apphc,_lon or defeat the .purpose of this
Chapter, (e) bankruptcy, dlssolutlon 30T reorganization of d:contractor or
entity which has\the -game or mmxlgif management, owncrshlp, or principal
employees as the %ebar'r r(f) mellglble or voluntarily excluded entity or
\ X

Formatted: Font: (Default} Times
New Roman

o ' e RA s
quétes SOllCltatlon foréor mvxtatlp 056" Hanging: 0.44%, Tabe: Not at

B Formatted: Justified, Indent; Left:
‘E_
commumcatlon by ¢ 62?" o behalf 0f~a contractor seekmg to participate or receive a 0.81"

-\. ~. e “&\3‘-‘;"“ ‘-.w s
.«“ s "%\. R o
“City Admtmstrator means the“'Czty Admzmstraror of the City of Oakland, or an
officer speclf _’Sally desngnated by the" ¢ ity Administrator or by another City official in
ity Chaﬁer to act for and carry out the City Administrator’s duties.
‘w%\ @ %
:,z'ty" means the Czry of Oakland acting through its City Counc:tl City Administrator
or through any officer with powers delegated by the City Charter City Council, City
Administrator oraéi“ﬁhonzed by law.

"'-'?%E:»‘ ﬁ:‘ﬁ‘.‘?" . ---{ Formatted; Justified _]
"Benef its " means money or any other thing of value provided by or realized because'- ------ Formatted: Justified, Indent: Left:
of a contract with the City. A thing of value includes insurance or guarantees of any {0 567, Hanging: 0.44", Tabs: Not at
kind and designation as a City “local business enterprise” or “small local business

enterprise,”

“City Contracting Policies” means any policies of the City Council applicable to

City contracts for goods and services, or to such contracts considered or awarded in

connection with a covered or related transactions, including, but not limited_ to, .
City’s Prevailing Wages, Living Wage, Equal Benefits, Local and Small Local --{ Deleted: 2530 )

Business Enterprise, Apprentice and local hire, Nuclear Free and Nondiscrimination
policies. :
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(M) "Civit Judgment” means a decision in a civil action at the trial or appellate level by« Formatted: Justified, Indent: Lefi:
any court of competent jurisdiction, whether entered by verdict, settlement, 0.56', Hanging: 0.44", Tabs: Not 2t
stipulation or otherwise creating a civil liability for the wrongful acts complained of.

.

(8)  “Consent Decree” means a settlement between the City and a contractor whereby
the contractor promises to refrain from certain acts or omissions.

(9 "Contract” means any agrcemem to provide % bds to, or perform services for or on
behalf of, the City, or such contracts condidéied or awarded in connection with a
covered or related transaction. Q:.:‘;“:lﬁ:‘-‘-f-;

-:-‘$-\§‘%-”" “R‘-ﬁg\-:-

(10) “Contractor” means any person;tpartnershlp, corporatlon joint venture, company,
vendor or other business entltya\who seeks to r:cmtra%tV submits a qualification
staternent, proposal, bid or qugt?a*'or contracts directly or md;&zotly with the City for,
the purpose of prowdmg goods?br serv1ccs to or for the Crth‘ or who seeks to or

Soikection with a4 Govered or related

transaction, mclud:ng;mthout ltmlt%on a}lyconrrac!or subcontr"‘a":’gtor consultant,

sub-consultant or supp&ae;’*at any tier. *-SI";)he term “contractor” shall include any
at ‘&ofﬁcer whgv has personal mvolvement and/or

0.56", Hanging: 0.44", Tabs Not at
0.81"

- { Formatted: Justified, Indent: Left:

"‘.‘ w i i
o : )‘E"}‘\': ‘-{.K e R
C‘oveark-ed transacrmn eazlg..v pphcatlon for or participation in a City contracting

N o
polrcy pre gramwactmty, conrracteo. relatea’ transaction, regardless of type, amount
el ‘\,' ’

Wi or sourcé“of \?ndmg h{

..... \r_,._

(13) 1‘*xf*vCt?l'ivmz‘zcm }neans a Judgment or conviction of a criminal offense of a type which
Would glve rise todeharment of the convicted party under the terms of this Ordinance
by &nymcourt of comg‘etent jurisdiction at the trial or appellate level whether entered
upon a verdlct ofag plea and includes a conviction upon a plea of nolo contendere,

(14)  "Debarment :,nieans an administrative action taken by the City that results in 2
contractor, and any affiliate of the contractor, being prohibited from bidding upon or
being awarded a contract with the City and/or performing a contract in connection
with covered or related transactions for a period of up to 5 years. A contractor and

' affiliate who has been determined by the Ci#y to be subject to such a prohibition is

. "debarred."
(15) "Debarment Hearing Board" means the three member board appointed by the City
Adpinistrator 10, hold_hearings, take evidence and make determinations about ...--{ peteted: 2830 )
debarment for the City. Members of the Board shall be ynbiused. exccutive level .. { peleted: unbinsed ]
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persons and may be City or other public sector employees with subject matter
expertise, but shall not be employees that participated in the complaint, investigation
or decision to recommend debarment, or employees subject to the authority, direction
or discretion of employees who participated in the decision to recommend
debarment.

(16) “Ex Parte Communication” means any communication with a member of thes---- Formatted: Justified, Indent: Left:
Debarment Hearing Board, other than by Board member’s staff, which is direct, or 3‘56  Hanging: 044", Tabs: Not at

51"
indirect, oral or written, concemning the mgg;&* or procedures of any pending :
proceeding which is made by a party in the; absg“nce of any other party.

o *ﬁ'«* K-

(17) "“Final Notice of Debarment means a‘wr:tten’*notme under signature of the Ciry
Administrator to the affected P 'on(s) contractor,.vor affiliates of the debarment
decision of the Debarment Iée'a Y

ué’
[»)
87
2,

G o
(18) “Indictment” means indictmentifor a criminal offense. grzl;;information or other
K25 i
filing by the Ciry chargmg a crimitial, off§n§ea§hall be given thehsame effect as an
indictment. 2 E

(19)  “Ineligible” it
appmpnate) pursuant to sfatutory,\ i
‘e"%‘»"& ~“§»@: *”‘?»:«:}_

--| Deleted: 8

and any oth%r related party so served® five (5) days after being deposited in the US
. Mail, postage pre pa1dﬂand addressed by the City to the contractor s or aﬁ‘ liates’ last

\‘-,, R

S pey
21n \b't.r i isiany person who submits a bid or proposal for, enters into, or+-- Formatted: Justified, indent: Left:
reasonab'ly \may, be?gxpected to enter into a contract or covered or related transaction. (.56, fianging: 0.447, Tabs: Not at

This terni* alsoﬁl:cludes any person who is legally authorized to act on behalfof or to
commit a parncrpant to a contract or in a covered or related transaction.

(22) “‘Person” means any individual, corporation, partnership, association, member of a
joint venture, unit of government or legal entity, for-profit or non-profit, however
organized,

(23) '“Preponderance of the Evidence " means proof by information that, compared with
that opposing it, tends to the conclusion that the fact at issue is more probably true

A O . e [-B—eieted: 2830

Formatted: Justified
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(24)  “Principal” means officer, director, owner, partner, key employee or other person=----**{ Formatted: Justified, Indent: Left:
with significant management or supervisory responsibilities for a confractor; a hgf:' Hanging:, 044", Tabs: Not a‘}
person who has a critical influence on or substantive control over a contractor’s
participation in a covered or related transaction, whether or not employed by the
participant, contractor or any affiliate of a participant or contractor, the operations
of which are so intertwined with the participant that the separate corporate identities
may be disregarded.

S
" “\\l - .
(25) Pmposal means any response 1o a sol:mtatlon\apphcatlon request for proposqal «-------| Foermatted: Justified, Indent: Left:
0.56", Hanging: 0.44", Tabs: Not at
0.81"

(26) “Related transaction” means, transfgctlon directly rel fod to a covered transaction,
which assists the part:c:pant.;‘;_L executmg a covered tran??s;ggnon, regardless of the
.extent of the influence on or substantwe contrgl over the cove' d transaction by the
person performing th_e related transactlon Re laf‘éd transactions: iclude, but are not

W

Wi
limited to, transactions inf the parrzczﬁant\ﬂth any of the followmgxpersons
‘:,»:\ \ e e t)rmatted: Justified, Ne butiets or 1

.‘,.;. o

_ Wi G ; ; .
iv.  conmtractors (mcludmg\dlrect subcontractors) Aumbering, Tabs: Not at 0.81
V. p{},[}gl_pai mvestlgators 3
vi. 'aloan*oﬂ' Cers; S
‘3\'\§' \Oh.'\ ($

Vi %staff appralsers and 1nspecto
viii: 1 un derwnters,&.-. ﬁ%;
ix. bondln companies; \&"&

) g .:ﬁ\p . s,

M
ok,
i‘b'

k ers ;

ac ountantg‘,i-"consu!tants mvestment bankers, architects, engineers,
Ry .,'\"E
attorneys and'® hers in a business relat10nsh1p w1th part1c1pants in

1o, greement or activity,
Xv. closLng’:E'ge”nts

Xvi. tumkeyﬁevelopers of projects;
xvii.  title companies;

xviil. escrow agents;

Xix.  project owners;

xx.  employees or agents of any of the above.

.

(27) “Respondent” means a person against whom a debarment action has been initiated.«------ Formatted: Justified, Indent: Left:
. 1.56", Hanging: 0.44", Tabs: Not at
: 0.81"
(28) “Suspend’ or “Suspension” teans the temporary disqualification of a contractor .. (oagtea: w0 )

investigation and any proceedings before a Debarmem Hearing Board. A contractor
Document No. 5570844
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29)

(30)

2.12.020 - Coverage

B.

e  The mound;‘fog debarment set forth in Seetion 2.12.050 are not intended to be an=. ..—-{ Deleted: causes

C.
Dacument No. 5570844

. W, oo T Y
»2-12 030 - Gé'ri’i;f;\ “\\\"\“ 1\‘{ "W- %

po -exhaustlve list ofthe acts" or.omlssmns for which a person may be debarred; grounds

so disqualified is “suspended.”

+—-~~—--F=ormtted: Justified, Indent:
“Voluntary Exclusion” ot “Voluntarily Excluded” means a status, assumed by a+-.. ieoging: 044
X .. . . ; : "1 Formatted: Justified, Indent: Left:
person, who 1:5 excluded from parlhclpatmg in covered and relgted tran'sacnons in 0.56%, Hanging: 0.44% Tabs: Nat at
accordance with the terms of a written settlement agreement with the City. 0.81"
* {Format‘bed Justified, Indent: ]
“Warning Leiter” means a written communication from the City to one or more=-.. | Hanging: 044
persons concerning acts and omissions faprohlblted by this Ordinance. Formatted: Justified, Indent: Left:
0.55", Hanging: 0.44", Tabs: Not at
0.81"

This Ordinance applies to:

""1 Formatted: Justified

i. Auny contractor wh0.~

reasonably be expecte\(% 1o
of the source of fundmg,_ :

S
ii.-  Any contra%m&_who has parflmp%‘?ed is currently part1c1patmg, or may
reasonably be'ex| ected to partlclpafe in a related transaction, irrespective of -
the source of fundmg\ mc!udmg, \;lthout limitation, projects involving City
ﬁgldmg, regardle?é of amount :%' any o'fher Cn‘y interest, including, without

iii'.::"\-: Any prmcapaﬂof the con%ctors descnged +in (;) and (ii) above, and:
“'I-,':C‘ e,

i¥in. K'I‘{l}’-:aﬂ Imfe oﬁghe contracmrs described in (i), (ii) or {iii} above.
o

)

".‘:«?v{,. (8 ;%*"{h

{ Deleted: of

" .
other than those enumerated in this section may be a basis for debarment. '{ Formatted: Justified

{ Deleted: causes

L_a [ N SR

-+-1 Deleted: using the procedures set forth
in Sections 2.12.060 through 2.12.018.

of contlactors-who engage in_a_pattern and_ T‘lCthf: of, or who are recurrentl

esponsﬂaie for, any single or combanat:on of debarment ground(s). However, g, ‘__.-—{Deleted: ny

ay_also_subject contractors to ._.--{ Deleted: violstion

debarment, depending on the eareglous or serious nature of the acts or omissions. { Daleted: of the
The existence of a cause or ground for debarment, however, does not necessarily " [ Deteted: below

N N N N

require that the contractor be debarred; the seriousness of the contractor's acts or
omissions and any mitigating factors shall be considered in making any debarment
decision. Debarment actions shall be cartied out in accordance with the procedures

in Sectlon 2.12.060 through 2.12.180 below —--{_oeleted: 2830

Debarment constitutes debarment of all divisions or other organizational elements of+-----{ Formatted: Justified
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the contractor named in the debarment proceedings, unless the debarment decision is
limited by its terms.to specific gffiliates, divisions, organizational elements and
individuals. The City Administrator may extend the debarment decision to include
any affiliates of the contractor and persons if they are:

i Specificaily named, and

i, Given written notice of the proposed debarment and an opportunity to
respond SR

A

ntractors to the City Adminiserator,

e "«:n:i:v

D. The City hereby delegates the debarmem\o .
5

JUPT ﬁeleted:

{ Formatted: Justified

be promptly mvestxgatéd repbrted andx‘:?eferred to the City Administrator for
i ; Thc City Admzms ator shall be regponSIbIe for decndmg whether or

Ordmance »';.,-;

Y «a-:"‘ B ’
»%‘slc docume tatlan?she:l be developﬁeﬁ that includes but is not limited to:
% e ;
W
1 "ﬂ’he name«of the specxf' cre pondent(s) against whom the action is being

toposed Sﬁaken,
P Px‘:q \\ '

R Y
‘“suppomng\the reason(s) for the need to debar;
i, SR
. WS
iv. The rec0mmended time period for the debarment;
v. Copies of any relevant support documentation identified under this
section.
D. The Office of the City Attorney is responsible for reviewing the documentation and=----- { Formatted: Justified

notices for legal sufficiency.

E. The Cuy Administrator may temporanly suspend a contractor upon t_k}ga _____ _{De"emd_ P,

the public interest. The City Administrator shall notify the contractor of the
Document No. 5570844
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suspension in accordance with Section 2.12.060, pending the Debarment Hearing
Board ruling on the matter. Once the City Administrator has suspended a contractor,
the suspension shall continue until the Debarment Hearing Board makes a final
decision on the proposed debarment.

2.12.050 - Debarment of Contractors - Grounds { Deleted: -

In accord with Section 2.12.030 above, the City may debgg_q_g_qp_{;gg}gr_ _l_f_ ghq_gyg{ fiy q_d_g__1_:_1: .| Deleted: T

its discretion, that the confractor has, or is ng’lged.l ,= a Formatted: Justified

’ -“i Deteted: responsible for

i, Willful or intentional miscondug £

uctin; l:l‘f':.(.?l]Dn with any City bid, request for+-----{ rormatted: Justified

qualifications, request for,.ﬁproposals purchase order andfor contract
including, without hmttat:on“@(a) collusnon-tm\obtammg a City contract or
payment thereunder (b)“ﬁbmmsmn of false mformatlon in response to a
false mformatlon in resp@se toa sohc:tanon or reque.gzt for qualifications or
proposals, (d) submlssmn\__of falseﬁcla:ms as deﬁned in Cal:forma
Government. Cod.e Section 12 5 23 BUR
seq., {e) issﬁ%&ﬁ of a verdict uggment settlement stlpulanon or plea
agreement estab'llshmg the cantractor.‘ s violation of any civil or criminal law .
'S“gamst any government entlt}gelevanf to‘the contractor’s ability or capacity

+ 'es 3 ,performmnger or:\c?fnply with: t!_]s‘e\terms and conditions of a Cify

y ; % N
1. ‘-‘Wlllﬁll oF mientkonal fallure to perform in'accordance with the terms of ong*---- { Formattea: Justified

o ofitnore g&ntractﬂsx mcludmg*gbut not limited to, terms pertaining to City
My, AT
..:.:.-:-@ contractmg;polzcae}‘b@: - %\‘g,}_

_. o

o
'C:é o
.h"::\
-‘:’

\..
i,
}21\?}{\ VlolatlonwoﬁFederal ‘or State antitrust statutes, including those prescribing
'~':.§fv prlce fi xmg between competitors, allocation of customers between
\ﬂ‘é‘ompetltor and bid rigging,
St _ |
V. Commj}',sswn of embezzlement, theft, forgery, bribery, making false
statements, submitting false information, attempting to commit a fraud
against the City, receiving stolen property, making false claims to any public

entity, obstructing justice, fraudulently obtaining public funds;

vi.  Taking or misappropriating Cify property or using City property, including
real and personal property, in an unauthorized manner,

vii,  Performance or-conduct on one or more private or public agreements or . (Ggjered: sm10

transactions that Saused or may have caused a thréat to the health or safety of
the contractor's employees, any other persons involved with the transaction,

Document No. 5370844
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the general public or property,

viii.  Debarment by any other governmental agency for the period imposed by that
agency,;

ix.  Violation of federal regulations for disadvantaged business entity status _....--{ Defeted: pideiine J

including, but not limited to, violation of 49 CFR part 26 et seq. and
misrepresenting minority or dlsadvantaged business entity status;

{ Formatted: Justified  * j

:ﬂ.
Xi.___Violation of any nondlscrlmmanon pr0v1SlonS mcluded in any public-
agreement or transactlon
" ""‘Sf:«.
xii. _Any other s:gmf‘cant Labd
child labor VlOlatanS failure tv
delinquenciesi,

requirements for providing a drug-free
warkplece{

[ Deleted: <#>Violation of any Ciry

[ Formatted: Bullets and Numbering w]

-------- { Formatted: Buflets and Numbering ]

Dreleted: <#=A viclation of a statutory
or regulatory provision or requirement |

sublettmg pr subllstlng laws, applicable to a public or private agreement
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A. The City Administrator shall‘.lmtlate a debarment proceedmg by issuing a Notice of+----- i Formatted: Justified

contracting policies,;

Commission of any act or omission which negatively reflects on thes----- {_ Formatted: Bullets and Numbering
contractor's quality, fitness or capacity to perform a contract with the City or

any other public entity, or which negatively reflects on same including, but . [ Deleted: engagement in o patizm or

not limited to, deficiencies in on-going contracts, false certifications or prociee

statements, fraud in performance or billing or lack of financial or technical

resources;
Any other cause of'so serious or com Formatted: justified
responsibility of a contractor. b { Formatted: Bullets and Numbering
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Proposed Debarment to the contkr"acror and any,affiliates that' Cl{ty determines should
be parties to the actlon (hereafiery: co!‘lectlvelyj&.w‘e‘respondent’ it aLleast ninety (90)

days prior to the dateﬁzof “the debarmentmq%‘mg advising;

i.

viii.

Xi.
Document No. 55370844
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n g t;\en the\Gtty Admzﬁzm‘ator\t&as"determ1ned that suspension is in
he public interest; E \"“-,\ TR ‘31.{‘:;
Q?" ',". .'ﬂ.-

-» Q:S- o ":";{“\.&M.‘_ \é%_‘ ~
65G)i}t}us reasons for the* prq&osgd "debarment in terms sufficient to put the
rESpondent%n notice of the conduct or transaction(s) upon which it is based;

\‘“ . ..,:s
Ofthe \\Tﬁ\ e(s) reI{Si] ‘upon under Section 2,12,050 for proposing debarment,

,_--{Deleted: 0 ]

That t}{e respondem must submit a written response within 15 days of the
receipt of the Notice of Proposed Debarment and the consequence of not
providing a response;

The date, time and place of the debarment hearing;

Of the potential effect of a debarment,

----{ Deletea: 2830 J
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Xil.

not

iii.
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B. The nOtlce to the respondent shall b%

authorized by California Cods}
specified in Sectlon.2.12.080

ErG
D, Any attempt by the respondeni to afﬁrma vely avoid service by way of example, and

shall not&‘*«.«:prevent Ihe~ debarment Broceedmg from going forward.

R Ty
» ,-\ e ‘\ e K :h
T ' . r
PR s Y N ﬁ»;.*gﬁs\ _____ i,

2.12.070 - Doc fents Submlttcd toithe Debarment g:armg Beard

debarment action, and that failure to appear may result in a waiver of the

respondent’s defenses to the debarment action, and be taken as an admission

by the party failing to appear that the basis for the debarment is accurate,

except to the extent the respondent challenges the debarment action solely by
" means of a written submission.

That the City may submit a reply to the written response of the respondent
within (30) days following receipt of the, response made by or on behalf of the
respondent. %

0
‘x.-iﬁi*:":‘:‘u:‘a

sngned by the City Administrator and+” ‘

a certlﬁed letter, shall be deemed ineffective and

limitation, refusmg“‘to .pickzl

St

‘*.. \.. \:5? {.\ o i,

poty

\O‘:" i, .‘:1:':\‘

The ::‘-'a. -_‘“ iy

= accordance Wwith Sechnﬂ"lZ :080, a response to the Notice of Proposed
Debarmenrﬁwrchm thirty (30) days of receipt which shail:
‘w *a;:;: ‘-; :

Gn‘y‘s" notice to the respondent may be deemed admitted by the
“‘};ﬁfb&barmem Hearmg Board when not specifically denied in the
i

The response may set forth any affirmative defenses and evidentiary suppom..“"-.

therefore to the City’s allegations. Respondent must set forth any affirmative
defense in which it intends to rely in the response.

-

If the respondent intends to waive its right to a hearing and rely solely on _the«._:"n

response in support of its position, the response must clearly state such
intention, Failure to clearly state such intention may be deemed a waiver of

appear at the hearing.

-11 -
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iv. In the event that the respondent fails to file a written response within thirty=-
(30) days of receipt of the City Administrator’s Notice of Proposed
Debarment in accordance with this section, the allegations of the City may be
deemed admitted, the Debarment Hearing Board may enter an order of
default and transmit it to the City Administrator, The City Admtmsrrator 8
decision shall thereafter issue, with service on the parties.

B. Reply by the City

The City may submit to the Debarment He ;:mg,Board and serve in accordance with
Section 2.12.080, a reply to the respondent 5 response not later than thirty (30} days
after receiving the respondent’s, Bo .

C. Stipulations

matters of fact or lav'ff‘._ {.S ‘pulatlcms mé')'( hereceived in evidence at the hearmg, and
when recelved shall be\blndmgwn the pa?‘fles with respect to the matter stipulated.

A
‘_{;An original and one copy,; of L6
"Hearmg Baard and coptes of all documerits served on said Board shall be

e serv%gl\ s1multane9u§ly on’ qthe: opposing party at the specific location
N «des1gnated on thf}notlge of deb%nnent in accordance with Section 2.12.080.

1-'\2,&

y Al ﬁdocur}ler{t\s\l required or permlﬂed under this Ordinance, in addition to
W belng sqrved on“Debarment Hearing Board in accordance with this Sectlon
shall bé* servcd upon
k3 '»:'-,- \\sé’v

the‘@fﬁce of the City Administrator at One Frank Ogawa Plaza, 3rd
Floor QOakland, CA 94612;
i Sag

‘@‘-&-m.@m

S

(2) %M'I‘he Respondent or Re3ponden! s representative;

ili. Documents served in accordance with this Section and Section 2.12,080 shall
state clearly the party’s name and the title of the document. All documents
should be typewritten or printed in clear, legible form,

2.12.080 - Service

A, Service of documents on the respondent, mcludmg the notice shall be made by any

Document No. 5570844
-12 -
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1. the respondent to be served or that respondent’s designated representative or
agent, at the last known address;

ii. the respondent’s last known place of business; or

iii. a principal of the respondent, of the entity for which the respondent is a
principal. .
."';,

B. Praof of service shall not be required unless the:{fact of service is denied under oath
and put in issue by appropriate obJectlon' "'..the part of the respondent allegedly
served. In such cases, service may be*_es,_ ished by written receipt signed or on
behalf of the respondent to be serye \«or'ma}"beq&establlshed prima facie,by any
responsible means, including, but not limited to affi davit or certificate of service of
mailing,

C. Service of documents on other.'\mte:rested parties, such as' msurance and bonding

o SN
companies, shall follow the services roceQures«set forth in }us*sect;on
SETVICE: 8

“}‘i\.:%&.

i. oY i
Any period of tlme,prescrlbed orallowed: by Egis Ordmance shall include in its computation
of the prescnbed penod Samrdayg‘S{ndaysigndg%atxonaléhol:days except that when the last
day of the. permd is Saturday, Sund%ﬂ,matlonal"ﬁohday\or other day that the City is closed,

e“d of the”"né&)“ct followmg usmess day.
d “:‘b\

the period's shall run until theb

. I
ﬁ%}\ be presiE‘I“e}ii“i};ow;',rM by«%the Debarm\e‘}?ft Hearing Board, as defined in Section
“'trﬁi;:w\ [this Ordmance appointed by the City Administrator, unless the Cr;y

B. sity tor may, in his/her sole discretion, appeint a retired judge to
conduct; the deb ment hearing for matters expected to be unusually complex or of
extended durat:o ir for any other reason. The retired judge shall have ail of the
powers and’ dutles otherwise reserved to the Debarment Hearing Board.

C. Powers of the Debarment Hearing Board

i The Debarment Hearing Board shall conduct a fair and impartial hearing
and, to that end, shall have the power to:

(1) schedule the debarment hearing date, time and place;

{2) postpone the debarment hearing date;

]

Document No. 5370844
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(3) regulate the course of the hearing and the conduct of the parties and
their counsel;

4) hold conferences to facilitate the settlement or simplification of the
issues by consent of the parties or at the request of a party;

(5) - consider and rule upon all evidentiary and procedural matters
P ary p
pertammg to the hearing, mcludmg, but not limited to, setting page

% S
Sfake'any other«actiop\ﬁeCessary to protect each party’s rights, to avoid

e r"\nn\“\o

delay in the d:sposﬁmn&the debarment proceedmg and to maintain

"‘\‘ﬁ 7*l e

the purpose and content of the communication has been
disclosed in advance or simultancously o all parties involved;
or

(b) the communication is a request for information io the
Debarment Hearing Board’ s staff concerning the status ofthe
debarment action,

2.12.110- Debarment Hearing Procedure o e --{ Deteted: v
““““ { Deleted: 1
A. Right to Hearing ™~~~ T T “*-{ Deleted: 2330

A s
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Al All respondents subject to debarment pursuant to this Ordinance shall be
entitled to a hearing at the date, time and place set forth in the notice.

B. The respondent may elect to waive its right to a hearing and rely solely cn a
. written response. Ifthe respondent elects to waive its right to a hearing, such
waiver must be clearly stated in the respondent’s response. If respondent
fails to file a written response as required under Section 2.12.070A, the
allegations of the City shall be deemed admltted and an order of default shall

07 x:

C. The Debarment Hearing Boarcj sha‘ll’perfonn no independent collection of

evidence and shall render a, dgms;on based*on the evidence as submitted by

the parties, although the B'é’barmenr Hearmg Board may take judicial notice

of common, uncontestedit\;acts.

B.

0 \t;_he Debarment

R ”'\ %
B. Theﬁhearmg sha]l.;proceed wuh all 'reasonable speed. The Debarment -

%_order the hearmg b??eccissed for good cause, stated on

x «a'nﬂ*«.

dara maﬁ?,for convemence of the parties, orin the

e, % S
"“3\'}:‘ ; 3 R 2,
Reﬁ%resent;i’mn ofithe Parh\és% x&%

R ot A
G, i

The"Czty mayoge reprcsenteﬁ by a member of the staff of the Office of the

City A%tomey:l*a{ld for by an attorney assigned by the Office of the City

Attorne?z}‘as may:b be appropnate in a particular case.
k%he respondent may be represented at the hearing as follows:
( 1) “i‘@q‘_w&mdmduals may appear on their own behalf;

(2} a member of a partnership or joint venture may appear on behalf of
the partnership or joint venture,

(3) a bona fide officer may appear on behalf of a corporation or
association upon a showing of adequate authorization;

©))] an attorney who submits a notice of appearance and representation
... Wit the Debarment Hearing Board may represent the respondent, of ..
{5) an individual not included within subsections (1) through (4) of this

Document No. 5570844
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section may represent the respondent upon an adequate showing, as
determined by the Debarment Hearing Board, that the individual
possesses the legal, technical or other qualifications necessary to
advise and assist in the presentation of the respondent’s case,

D. Alltestimony provided at the hearing shall be under oath.

E. At the request of either the respondent or the City, the proceedings shall be
transcribed by an authorized court reporter-. aThe cost of the transcript of the
proceedings shall be paid by the party requ\‘ g ‘the transcript, or in the event both
pames request the transcript, the cost shall‘b idivided even!y between them.

------------------------- .Z:.:'.:::"A‘::I"'i::’t\&t' - -.;\”:;‘

N e "

A. The City has the burdsn“?of yroof to 'estabhsh the cause for debarment The
respondent has the burden of: proof to establ:sh mitigating circumstances.

‘:‘-"n'v Lo R
. “3:\:- L e i
B. sed debari

debarmem by anofher govemmentaf‘?sgency'and the Crty Submlts evidence as to the
'cx1ster;‘g\e of such, the C:ty shallt-be deemed t\’%‘ have met its burden of proof to

i

'\\\‘
The clos,mg;{)f t?]‘n"é‘uhearmg record mxéy be postponed by the Debarment Hearing
_Board, in its* d:'gs,cretmn},m order 1o permlt the admlssmn of other evidence mto the
%

B. Once the DebarmentaHearmg Board deems the hearing to be concluded there shall be
no furthér roceedmgs before it or evidence accepted by it on the cause for
debarment unless a request is made in writing within 3 days following the conclusion
of the hearing “and good cause shown.

A Every party shall-have the right to present its case or defense by oral or documentary
evidence and to submit rebuttal evidence. The Debarment Hearing Board may,
within its discretion, permit cross-examination of witnesses on request. The
Debarmenr Hearing Board may exclude irrelevant, immaterial or unduly repetitious

Document No. 5570844,
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B. The debarment hearing need not be conducted according to technical rules relating to
evidence and witnesses except as hereinafter provided. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons are accustomed
to rely in the conduct of serious affairs, regardless of the existence of any common
law statutory rule which might make improper the admission of the evidence aver
cbjection in civil actions.

C. Hearsay evidence may be used for the purpose of supplementmg or explaining other
evidence, but over timely objection shall n%t' Se-sufficient in itself to support a
finding unless it would be admissible over' i ectlon in civil actions. An objection is

timely if made before submission of th Se'or;on reconsideration.
3 B

S

D. The rules of privilege as set forth'ym«the Callforman.Code of Civil Procedure shall

apply. w-:;;‘&' “‘\&
& B

E. The Debarment Hearing Board»hai dlscretlgﬂ[!\to exclude ev‘lﬂc\ience if its probative
value is substantially outweighed by‘the probabihty that its admtssmn will necessitate
undue consumptiofii U{Qe. G H‘«Q‘ .

g -&{\ ;
F. The Debarment Hearmg»Board\shall not have the power to compel any witness or

party to gwe evidence in contravent:on of any e' identiary privilege recognized under ¢
s S e e,

apphcable Haw mq!udmg, buﬁtanot llmltg , the Fifth Amendment privilege against

self-lﬁcrrmmatloéﬂunder the’ qustltﬁ'fmn ithe Ur;affed States of America and the

artaney~c]1ent prmlege ‘i?-i'@}? \\{%ﬁ%‘ ’
N _g-‘.‘ ; ~
2:12:160;- Scope: ol‘Debarmept_ ..-—{ Deleted: 0
A 3* R NG

” -‘u

Debarment of‘:g@contractor or aﬁ" lza:e under this Ordinance constitutes debarment of
all its specn‘“ callyx\dentlﬁed prmmpa]s individuals, divisions and other
Fe orgamzatlonalkelements~from all contracts and covered and related transactions with
\\}the City, unless'ctbe debarment decision is limited by its terms to one or more
prmclpals mdmduals divisions or other organization elements or to specific types

of f“ransactlons :;‘~‘-
LNy

2

W

u.!\“.

B. As may"’bgéap priate, the debarment action may include any affiliate of the
participant thet~ts specifically named and given notice of the proposed debarment
and an opportunity to respond.

C. The debarment of a contractor and its affiliates under this Ordinance may include the
debarment of any other business that is, has been or will be controlled or owned by
the contractor and its affiliates, or by any entity owned or controlled by a person or
persons who own a controlliing interest in a contractor and its affiliates, then or at
the time the debarment was imposed.

_______________________________________________________________________________________________________________ ----{ Deleted: 2830
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Debarments shall be for a period commensurate with the sericusness of the respondent’s
conduct, up to a maximum of five (3) years.

2.12,180 - Debarment Decision ...—-{ peletea: 0 )

A, The debarment decision shall be made within 45 days after conclusion of the hearing,
unless the Debarment Hearing Board extends this period for good cause,’

B. In debarment actions where any respondent»-fa:ls to provide any submission in
opposition by the time provided in Sectlo 1:242.070. A, the Debarment Hearing
Board may, in its discretion, decide agamstefhe respondent, and notice shall be
provided by the City Admzmstrator,\' .‘l'{'-»:v" ?:;:W .

wean ‘-\-
P

C. Written findings of fact shall bt ﬂ'p:;?e“?)ared if requested by ‘E‘he parties. The Debarment

Hearing Board shall base “it§idécision on the facts as*found, together with any

information and argument sui‘)\zr"mtted by the partles and any%'iher information in the

administrative record %‘%}?\
S

D If the Debarmenr Hea mg Board dec1des to 1mpose debarment it shall forward its
E. Gi mrn{%{gftor shallﬁwﬁhmMS-.days of the close of the hearing, provide+----—- { Formatted: )ustified ]

nOthExtO the respondenl whlgll notme shall mcludé‘> but not be limited to, the

followmg ';“?-:}a ““"Q‘?'\:m;:v .*'::"‘;-.“:.

M':'.'N‘i‘ CZ: s q\%.r
Refereﬂce’to the notlce of proposed debarment;
K& '*3:&{‘»"' M

S\Whether the Debarmem*Heamv} ‘Board determined that cause for debarment
ha&been establlshed i

R,

-.%\_;

(2)'%-;@.1 j atl?ig the period of debarment, inclhding effective dates;
(3)  Advising ofthe scope of the débarment;

(4)  Thetime period in which the respondent may submit an appeal under
this Section.

F. The notice to the respondent shall be in writing, signed by the City Administrator,
and transmitted by certified mail, return receipt requested. The Office of the City
Attorney will be consulted on all debarment actions prior to the notice being sentto . pejeteq: 2830 )

the respondent.
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The City shall maintain an “Excluded Contractor List”. Such list shall contain the names of
all coniractors that have been temporarily suspended or debarred by the City and suspended
or debarred by any local, state or federal agency, and shall state the period of the suspension
and/or debarment.

2. 12.200 Effect of Debarment

Prolm

A. Persons and contractors debarred are mehglﬁie for Cﬂjl contracts and excluded from
covered and related transactions as parnicly
consultants for the period set forth:in the City debarmem order Such persons or
contractors shall be placed on, tki"“‘.‘-‘Exc!uded Contractor List.. For the period of
debarment, City shalf not sohm or accept offers from ‘o1, award contracts to such
Persons or contractors; nor*sh ll'Cny accept bids mcludmg debarred persons or
contractors as subcontractors. -oncon&der forf award any proposal that identifies
debarred persons or r contractors as’ subconirq'c%%o}*s sub- consultantg ‘or team members.
Persons and contragtors.debarrcd are%l 9\} excluded from conductmg business with

the City as agents or a_ﬁ" lzate.{:yof other pers ons or contractors. For purposes of this
Section persons on the? Excl ide Va;&C niractor; L:g‘r are referred to as “Listed Persons™.

o
kN
B nclude: QOIICB to i‘ritérested ‘and sohmted pal
S o P
0 1c1tat|0ns{or bids and~proposa \\:&
X Rt
i, L b
C. Person{ sand contrac{?rs debarred are excluded from acting as individual sureties to

o
3 a:i:any person commcza prmc.rpal or»parncrpant
g"‘ﬁ TN ”-u;"
N, Sy

v -u;;“ e
,@R C‘ontragtmg oﬁ‘ ;érg shall review: all ’g}:_ds ‘and all proposats upon opening or receipt,
%“i?\_ whlchever«ls\apphcg\ble for Listed Pérsons and shall reject bids that include Listed

V35, Persons, or‘nqtlfy persons submitting a proposal for professional services that
*ﬁ*.{“nclude Listed’ ‘Etersons “that §uch proposal cannot be considered for award unless
LlSth Persons are,removed“‘
KN
E. Praposal§ \quota i0 's, or offers received from any Listed Person shall not be
evaluated fo' 'ard nor shall discussions be conducied with a Listed Person during a
period oflnellglﬁlllty Ifthe period of ineligibility expires or is terminated after Aid
opening in response to a solicitation for bids or price quotations, or after the deadline
for submission of proposals for professional services, the City shall not consider such
bids, quotations, proposals or offers.

’ Document No. 5570844 *
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F. Immediately prior to award, the contracting officer shall again review the Excluded
Contractors List to ensure that no award is made to a person or contractor on such -
list. '

G.  Persons who participate in City transactions during the period of their debarment will

.| Deleted: 0

{ Deleted: 0
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not be paid for goods and services provided and their contracts shall be deemed void.

. .--{_Deleted: 4

A The conduct of the type described in Section 2.12.050 above by an officer, director,
shareholder, partner, employee, principal, affiliate or other individual associated with
a contractor may be imputed to the contractor when the conduct occurred in
connection with the individual’s performance«or duties for or on behalf of the
contractor, or with the contractor's knowle_cjmge -approval or acquiescence. The
contractor’s acceptance of the benefits derged from the conduct shall constitute
evidence of such knowledge, approvalss 0r~a?:“qu1escence

\*-.n " k " "'

B. The conduct of the type descr:bed m Sectlon 2.12. OSOkabove by a contractor may be
imputed to any officer, dlrecto' ‘s_hareholder partner, employee or other individual
associated with the comractor\, ho participated in, knew’ of‘% had reason to know of

the contractor’s conduct. \"Q\‘

e
8 ﬂ’\-i'x*'- .
. Sy 08 i
¢-described in3f eEt an 2.12.050 above byio
ROy
participating in a joift venture or similar; aﬁl;'rangement may be |mputed to the other
participating conrractors 'f He‘@gduct occur‘}:fg for or on behalf of the joint venture
or mmﬂarsa.rrgpgement or; Mlth the: knowledge& approval or acquiescence of these
contrac%rs&Acceptance of the benef ts*derlved ﬁ'o' ‘the conduct shall be evidence

-E S AR Wi, z

of g such knowledge«:approva[ orzac *

C. The conduct of thé

ulescence‘

Pt

No?vwnhstandmg}cdebarment

'***_‘* ,\fubcontracto&qqi debaged or proposed for debarment, unless the Czq»Admzmstmtor

o

""‘endxrects otherwise:zA demsmn as to the type of termination action, if any, to be taken
T, W, R

should be made anly after teview by City contracting and technical persennel, the

Clty“{%ttorney s Oﬁj_qee and the City Administrator to ensure the propriety of the

propos d’g‘:\iztlon ﬁ A

B. The Ciry shall*not award additional contracts to or in any way extend the duration of

a person or contractor debarred or proposed for debarment as a subcontractor
subconsultant or teamn member, or who are Listed Persons, unless specifically
approved in writing by the City Administrator for good cause shown.

 When a person or contractor is debarred or proposed for debarment City shall not award a
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contract that includes such person or contractor as a subcentractor, supplier, sub-consultant,'
team member or other party to the contrace.

2.12.240 - Actions Other Than Debarment . .| Deleted: o
In the event that the City, determineg that g contractor,s acts or omissions are 1nsufﬁcnent to ..--{ Deteted: itis

warrant debarment, the City Administrator may take one or more of the following actions: " Deleted: ¢

"'.:‘[Eeleted: the

\@eletEd T respondent

7"{ Formatted: Font: Not Itallc

i The City and a contractor m‘ ‘ %
contractor and any of its prmc:pals a.nd/or aﬂ iliates from participation in Cigy
contracts and covered an% reiated transactzons for a period of up to five (§)
years,

<

i A contractor and any ofifs pr.rnc:pa!s and/or aﬁ' hate.s‘ who agree to volurntary
exclusion shall be placed Sn“»the Exe uded Contractor Lrst
iii. A contractor and any of 1ts prmctpals and/or a_ﬁ" hates who pamclpate in C:ry

.......

.'Q‘_:'Q \ a\\_ \
_.-.Nmay ‘batconsidered for debarment‘ e

\ 'y
o, ) ‘Cc“u,
"&w = \\%&{“ "\"‘C})‘ "q;»
B. Consent Decree 'a:,m __,1 Formatted: Font: Not Italic

..........................................

-‘-
2 u'trq{_:'tor and\‘any of? 1tis’g§prmcepals an\a‘for affiliates found to be in violation of cne or
SLMOre provisions of thi§ O&Hmancé‘may enter mto a settlement in the form of a consent decree
““"“'ﬁwnh the C :tJ:" The consg‘nr decree will* speclﬁcaﬁy provide that the person will refrain from
\tﬁe act(s) or omlgsxog(s) that had been found'to be in violation of this Ordinance. A corsent
déc;:ge may be emcred mto"?llone or in conjunction with one or more of the procedures
descrlbed in this section: \: %
%
%,

'\.‘. .k

C. Wa rnlngaLetter :'2: .| Formatted: Font: Not Italic

Where there appe:ars to be an act of omission in violation of this Ordinance, a warning letter
may be issued te the contractor and any of its principals and/or affiliates. In all subsequent
transactions between the contractor and any of its principals and/or affiliates and the City,
the warning letter will be considered notice concerning such acts or omissions and may be
submitted as evidence in a subsequent debarment proceeding.

2.12.250 - Judicial Review. __,_-_'Lneleted: a

—

_______ E)eleted: 2830

A Judicial review of any final decision reached by the Cify under this ordinance shall be

conducted by the Superior Court of the County of Alameda, pursuant to an
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administrative writ of mandate as described under Section 1094.5 of the Code of
Civil Procedure (CCP), provided that the petition for writ of mandate is filed within
the time limits set forth in Oakland Municipal Code Section 1.20.010, which
incorporates the limitation on the filing of actions provided in the Code of Civil
Procedure Section 1094.6 for administrative determinations of the City.

B. In every final decision reached under this Ordinance, notice of such final decision
- shall only be given directly to the respondent and such notice shall explain that CCP
Section 1094.6 governs the time period w1th|‘ Whlch judicial review of any such

final decision must be sought. Final notic ’to grespondent shall conclude with the
following statement: I 3

THE CITY HAS REACHED A I;I'IF“:I&AL DECISION IN THE ADMINISTRATIVE
MATTER PENDING BEFOREW‘THE CITY. IF ¥ OU CHOOSE TO SEEK
JUDICIAL REVIEW OF CLT;' ’-S FINAL DECISION I'N“THIS MATTER, SUCH
ACTION SHALL BE INITIATBD UNDER CCP SECTION’}IO94 5 AND TIME
LIMITS FOR FILING SUCH AN{&ACTI@N%AS ARE SET:QIEORTH IN CCP
SECTION 10%4. G-QN%LT IS YOUR%:SC}D‘CLE RESPONSIBILFY, TO TAKE
WHATEVER ACT]GN“YOQIEI DEEM APPROPRIATE IN RESPONSE TO THIS
NOTICE. 2

. ."v ‘ \..}. " *
SECT-‘-IQ 2 Se%erablllty"‘%

If any sectlon SUbSECthH‘*SpraI‘t or.‘prowsnon of th:s 'Ordmance or the application thereof to any
person af carcumstances is held mval\t&gi\ the remainder of the provisions of this Ordinance and the
application “SF3uch to other persons or clrcumstances shall not be affected thereby.

‘% :*‘e w

....................................................................................................................................

This ordinance shall becc{‘mmeffectwe immediately on final adoption if it receives six or more
affirmative votes on final adop?ron otherwise it shall become effective upon the seventh day after
final adoption.

NOES-
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ABSENT-

ABSTENTION-

ATTEST;

LaTonda Simmons
City Clerk and Clerk of the Council

of the City of Oakland, California
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