CITY OF OAKLAND /
AGENDA REPORT . /

TO: Office of the City Administrator
ATTN:  Dan Lindheim

FROM: Community and Economic Development Agency
DATE: March 16, 2010

RE: A Public Hearing to Consider a Major Conditional Use Permit and Variance for
Alcoholic Beverage Sales at 6400 Shattuck Avenue and Adopting One of the
Following Two Alternative Resolutions:

1) A Resolution Denying the Appeal (A09-220), thereby Upholding the Planning
Commission Decision to Approve a Major Conditional Use Permit and
Variance at 6400 Shattuck Avenue for Alcoholic Beverage Sales Commercial
Activity; Or Alternatively,

2) A Resolution Upholding the Appeal (A09-220), thereby Reversing the
Planning Commission Decision and Denying the Major Conditional Use
Permit and Variance at 6400 Shattuck Avenue for Alcoholic Beverage Sales
Commercial Activity

SUMMARY

This Major Conditional Use Permit and Variance application involves the request of the owners
of an expired Deemed Approved legal nonconforming Alcoholic Beverage Sales Activity at
6400 Shattuck Avenue, at the corner of Alcatraz Avenue, to re-establish the sale of alcohol. On
August 5, 2009 the Planning Commission heard a staff recommendation of denial of the
Alcoholic Beverage Sales permits (approval for the Convenience Market) and citizen testimony.
The Commission expressed intent to adopt findings to approve the Variance and Conditional Use
Permit for Alcoholic Beverage Sales, and Conditional Use Permit for Convenience Market with
conditions by taking a non-binding “Straw” 4 to 1 vote to bring back findings for and conditions of
approval. After the October 7, 2009 public hearing, the Commission voted 4 to 1 to grant the
applicant’s request for Major Conditional Use Permit and Variance with conditions, for both the
Convenience Market and the Alcoholic Beverage Sales activities.

On October 19, 2009, Jeffrey Jensen, representing other appellants, timely filed an Appeal to the
City Council (A09-220) of the Planning Commission decision to grant the applicant’s request for
Alcoholic Beverage Sales. Mr. Jensen did not appeal the permit granted for the Convenience
Market activity; that activity is approved, authorized to operate and is not the subject of the
appeal. The Appellants claim that: (1) there was no evidence to support the Planning
Commission’s granting of the Major Conditional Use Permit and Variance application; {2) the
Commission’s decision was arbitrary and capricious, and expressly conflicted with the original
Planning Staff findings; (3) it is devoid of any factual support and fails to meet the findings
required by Oakland Planning Code Sections 17.134.050, 17.102.210.B and 17.148.050.
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The detailed appeal is contained in Attachment A.

Staff has prepared two resolutions for the City Council’s consideration: deny the appeal and
uphold the Planning Commission’s approval of the project’, or uphold the appeal and reverse the
Planning Commission decision, thereby denying the project.

FISCAL IMPACT

Approval of the Alcoholic Beverage Sales would allow for restoration of the store as it operated
prior to closing in 2004. If reopened, the project would be a private development and as such,
would not require public funds. Private development provides a modest positive fiscal impact
through increased property taxes, utility user taxes and, potentially, business license taxes, while
at the same time increasing the level of municipal services that must be provided.

PROJECT DESCRIPTION : :{

3
Jolo’s Market was formerly known as NicNak Liquors. The applicant proposes to operateffan
approximately 400 square foot Alcoholic Beverage operation within an existing building of
approximately 1,200 square fect. No construction is planned; the facility is already built. -
Photographs show approximately 1,000 bottles of liquor on display, plus a cooler with beer and
wine. The applicant has posted a sign that no alcohol is being sold at this time. The applicant is
reportedly complying with staff’s cease-and-desist order regarding Alcoholic Beverage Sales
since receiving the City’s May 2, 2009 and November 20, 2009 letters. The 800 square foot
rematning floor area is used to sell snacks, non-alcoholic beverages and other Convenience
Market items, and as vestibule and dormant food service area (former ice cream cooler). The
facility is closed Monday and Tuesday, opens at 10:00 AM and closes at 10:00 PM on other
days, except Friday and Saturday, when it closes at 12:00 midnight. The two portable barbeque
units stored on-site are subject to a requirement for a Conditional Use Permit for Fast Food
service, which has not been filed, nor approved, and will be removed from the project site.

PROPERTY DESCRIPTION

The 5,200 square foot (1/8 acre) level site contains a 40-year-old one-story, 11-foot tall, 27 foot
by 44 foot building. The approximately 2,600 square foot fenced parking lot can park eight
vehicles, accessed through existing 17-foot gates on Shattuck Avenue and on Alcatraz Avenue.
Neighboring uses are both commercial and residential, with residential immediately abutting.

'"The City Council can also uphold the Planning Commission’s decision, but impose additional or revised conditions
on the project and/or modify the project.
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BACKGROUND

The facility was built by the applicant’s family approximately 40 years ago as a market and for
most of that time operated with Alcoholic Beverage Sales. City regulations permit legal
nonconforming alcohol uses to remain in business if they comply with the “Deemed Approved”
program, including remaining in the Alcoholic Beverage Sales business continuously without a
lapse of 90 days in use.

In 2004, the owner closed the facility (NicNak) and later surrendered the State Alcoholic
Beverage Control License. On April 28, 2004 staff sent the property owner and business
operator a letter putting them on notice that the property’s Deemed Approved (legal,
nonconforming) Status had lapsed, that they had ten days to appeal the decision and that a CUP
and/or Variance would be needed to resume the sale of alcoholic beverages at the property. No
appeal was filed.

In December 2008, the owner obtained a new State Alcoholic Beverage Control license and (by
staff error) a City Zoning Clearance and then the store proceeded to reopen. The reopened liquor
store operated sporadically for approximately five months and the retail market remains open at
various times.

Based upon concerns raised by community members about resumption of alcohol sales after the
long period of closure, staff reviewed the situation and determined that the property had been
(erroneously) shown on the City’s “Deemed Approved” list as a legal nonconforming use, but, as
stated above, had in fact had been closed for over four years and its “Deemed Approved™ status
had lapsed. Therefore, on May 2, 2009, the City Zoning Division sent a letter to the owners, Mr.
and Ms. Pannell, that the Zoning Clearance issuance was an error and was therefore rescinded
and the owners could either appeal that determinationt within 10 days or they would need to
apply for a Major Conditional Use Permit and Variance. (The State-issued Alcoholic Beverage
Control license remained in effect). No appeal was filed on that determination. Therefore, the
applicant has waived his rights to contest the City’s determination that the Deemed Approved
(legal, nonconforming) status has lapsed and there is no legal right to sell alcohol at that location.

On May 11, 2009, Conditional Use Permit and Variance applications were filed. The only issues
before the Planning Commission were whether the applicant had met the required findings for a
new Alcoholic Beverage Sales Activity.

The applicant’s property includes a commercial billboard which provides additional revenue to
the site. The billboard is not subject of this application and may continue because the City may
not condition the issuance of a land use permit upon billboard removal absent payment of just
compensation, pursuant to California law. Two portable barbeque units in the parking lot would
constitute Fast Food; no application for this use is submitted and the barbeque units would not be
allowed to operate.
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Nearby land uses include automotive (muffler, auto glass, smog check), general food sales (pizza
café) and personal care (hair/nail salon) commercial activities; and one- and two-story residential
structures of generally pre-WWII vintage. A market selling beer and wine is across the street. A
church is one block south on Shattuck Avenue. A charter school and park area are approximately
950 feet west on Shattuck Avenue.

Staff has received e-mails {(Attachment D) and verbal statements that over a dozen East Lorin
and Shattuck area neighbors are very concerned about past and future occupancy by an Alcoholic
Beverage Sales Activity. They view it as inconsistent with recent private investments in housing
upkeep in surrounding residential areas. Staff met with eight of these neighbors at their request.
There are also several neighborhood residents in support of the Alcoholic Beverage Sales
Activity.

GENERAL PLAN ANALYSIS

This project is located in the Neighborhood Center General Plan Land Use Classification, under
the General Plan Land Use and Transportation Element (LUTE). One intent of this classification
is to identify, create, maintain and enhance commercial and residential structures in this arca
with good access to transportation and other services. Typical uses include “a mix of
retail...office...eating and drinking places, personal and business services...” Excerpts from
LUTE include:

Policy 1/C1.2. Retaining Existing Business. Existing businesses and jobs within Oakland
which are consistent with the long-range objectives of this Plan should, whenever possible, be
retained.

The Planning Commission found that this Policy is fulfilled, since the applicant’s facility and
activity are existing and provide a limited number of jobs.

Policy 1/C3.2. Enhancing Business Districts. Retain and enhance clusters of similar types of
commercial enterprises as the nucleus of distinctive business districts...

The Planning Commission found that this Policy is fulfilled, since the applicant’s facility and
activity serve to retain a commercial enterprise in a business district which is becoming more
distinctive.

Policy 1/C3.4. Strengthen Vitality. The vitality of existing neighborhood mixed use and
community commercial areas should be strengthened and preserved. (See also C.3.2 above).
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The Planning Commission found that the applicant’s facility and activity fulfill this Policy
because this project has supported neighborhood activity and the vitality and strength of the
commercial area for decades as a well-run local business.

Pages 220 and 221 of LUTE discuss North OGakland revitalization as follows:

Commumty Character and Identity. Preservation of character and strengthening community
identity are key objectives for North Oaklanders.... Participants also suggested that enforcement
of existing regulations be strengthened to combat blight and deterioration of the community’s
image.

The Planning Commission found that the applicant’s facility and activity fulfill this statement by
the applicant’s exceptional efforts to combat blight and deterioration compared to many other
alcoholic beverage facilities and activities elsewhere in the City.

f
Commercial Revitalization. Some locations need commercial revitalization. Vacant and.
underutilized commercial properties, and activities that are incompatible with neighborhood
shopping, such as auto repair and derelict signs/fencing, detract from the local business climate
along certain corridors. Some neighborhoods, such as Golden Gate, lack goods and services for
residents.

The Planning Commission found that the appellant’s facility and activity supported this
statement because goods and services are being provided for residents, and vacant and -
underutilized space of the recent past has now been replaced with a viable market. Fencing is
not derelict and signs are being repaired or modified as a result of Planning Commission
approval.

ZONING ANALYSIS

The project is located in the C-10 Local Retail Commercial Zoning District, consistent with the

~ Neighborhood Center General Plan Land Use Element (LUTE) designation. In order to allow the
selling of alcoholic beverages at this location, the regular Conditional Use Permit findings per
Section 17.134.050 and special findings for Alcoholic Beverage Sales Commercial Activities per
Section 17.102.210 must be made, as well as approval of a Major Variance because the site is
within 1,000 feet of another Alcoholic Beverage Sales Commercial Activity.

Planning Code Section 17.09.040 defines: “Alcoholic beverage license overconcentrated areas” as
“a police beat with crime rates that exceed the City median by twenty percent or more or a census

tract in which the per capita number of on-sale or off-sale retail Alcoholic Beverage Sales licenses
exceeds the Alameda County median.” The applicant’s store is in Police Beat 11-X. In 2008, there
were 1,030 crimes in 11-X; the City’s “overconcentrated areas” threshold was 1,320. Beat 11-X is
approximately 30% below this threshold and is not overconcentrated by that standard.

Itq"m: L
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In 2008, Census Tract 4005 had three alcoholic beverage licenses other than (exempt) full-service
restaurants; the applicant’s store would make four, not exceeding the standard threshold of six.
Therefore, this site does not meet the definition of overconcentrated area defined in Section
17.09.040. Section 17.102.210(3) requires an activity that is located in an overconcentrated area to
make a “Public Convenience or Necessity” finding; since the area 1s not overconcentrated, no
“Public Convenience or Necessity” findings are required for this proposal.

On February 1, 2000, the Oakland City Council passed Resolution No. 75490 C.M.S.
establishing a “no net increase” policy in the number of alcoholic beverage sales commercial
activities in Oakland neighborhoods to protect the health, safety and welfare of residents. The
applicant has obtained a previously approved Oakland liquor license for this use, so no new
licenses will be issued.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines list projects which are categorically
exempt from environmental review. Section 15301 exempts exterior changes to an existing facility
and Section 15303 exempts conversion of small structures. This project involves minimal exterior
changes to the building. Therefore, this project is considered categorically exempt from the
provisions of CEQA pursuant to Sections 15301 and 15303 of the State CEQA guidelines. In
addition, Section 15183 applies as this activity, subject to revised Conditional Use Permit approval,
is consistent with a Community Plan, General Plan, or Zoning. In addition, Section 15270 covers
projects which are disapproved. If the City Council upholds the appeal and denies the project, such
action 1s also exempt pursuant to Section 15270 of the CEQA Guidelines (Projects which are
disapproved).

KEY ISSUES AND IMPACTS

The issues raised by the appeliants are provided in the following narrative, with staff responses.

Challenges. to General Use Permit Criteria Findings, OPC Section 17.134.050:

" Appellants’ Contentions: .
Appellants argue that the October 7, 2009 findings do not comply with Code requirements to
identify the negative effects of the project and the conditions needed to mitigate those effects.
Appellants identify signage, fencing, building style, landscaping, parking, traffic and ADA
compliance as issues the Planning Commission failed to adequately address. Appellants also
assert that Design Review is required by OPC section 7.136.040 and challenges the Planning
Commission’s “practice” of exempting existing structures from Design Review without explicit
authority for the exemption. Appellants argue generally that the Planning Commission failed to
“discuss, analyze, assess and address” the harmful and cumulative effects of additional alcohol

sales upon the community.
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Staff Response:
Staff finds the allegation without merit. The Planning Commission correctly found that Design

Review was not required for the existing facility, which is four decades old. City regulations .
were uniformly applied in this case as would be applied to any other applicant with similar
characteristics. Since the applicant neither requested nor was required upon application to file
for Design Review, no Design Review was included in the application. The application for

~ Major Conditional Use Permit and Major Variance was complete and ready for hearing by the

Planning Commission without Design Review. In its discretion, the Commission conditioned its
approval on small fagcade modification (which may include fulfillment by nonstructural methods
such as daily display of fresh produce in front of the store), with a subsequent Small Project
Design Review by staff.

The public record shows that the staff report and the Commission’s discussion and findings'
extensively addressed effects of alcoholic beverage service on the community. Substantial
testimony in the record showed that this particular facility and activity, on balance, did not have
significant adverse effects on the community.

Convenience, Attractiveness, and Function of Property, OPC 17.134.050(B):

Appellants’ Contentions: _
Appellants argue that the October 7, 2009 Planning Commussion findings neglect to analyze the

location, design, and site planning of the project as required by OPC section 17.134.050(B) and
that project contravenes the criteria set forth in that provision due it its awkward, inconvenient
and dysfunctional qualities. Appellants cite lack of landscaping, the predominance of hard
surfaces and asphalt, a tall wrought iron fence that allegedly encroaches onto the public-right-of-
way on Alcatraz Avenue, the building’s poor set back from the street and the presence of a large
R.V. as examples of its awkward, unsafe and unappealing qualities. Appellants also highlight
that the store’s entrance does not comply with ADA requirements due to the steepness of the
ramp and narrowness of the doorway, and repeat earlier contentions that Design Review is
required.

Staff Response:
Staff finds the allegations without merit. The Planning Commission correctly found that the

appearance of the landscaping, asphalt and building set-back do not provide grounds for denial

of the application. Pedestrian flow is not disrupted by the fence, as shown in file photographs.
Regarding the entrance, the Building Inspection Division requires a degree of ADA compliance
proportional to the amount of investment and improvement to the building. As discussed above, -
the project does not include structural changes and full ADA compliance is not required.

Item:
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Basic Community Functions and Essential Service Provided to Neighborhood (OPC
17.134.050.02.210C):

Appeltants’ Contentions:

Appellants argue the adopted findings of October 7, 2009 fail to assess, analyze and mltlgate
over-concentration of Alcoholic Beverage Sales operations within a 1 mile radius of the project.
Approval is not supported by the administrative record and the store does not provide any
essential services not already amply provided by other properties as required by subsection C of
OPC section 17.134.050. Appellants support this contention by citing 18 existing Alcohol
Beverage off-sales outlets that lie within one mile of the project and the presence of one liquor
store 80 feet from the project. Appellants argue the Planning Commission failed to recognize the
attendant increase in crime and adverse public health effects where there is an over-concentration
of Alcohol Beverage Sales establishments. The approval of newly proposed Alcohol Beverage
Sales within 1,000 feet of an existing store selling alcohol is contrary to the successful operation
of the surrounding area in its basic community functions and contrary to adopted public policy of
the City.

Staff Response:

Staff finds that the allegations are without merit. Although there are 18 alcoholic beverage
services within a mile of the applicant’s facility, there are no other establishments within 1,000
feet of the site that sell distilled spirits. The Oakland Planning Code uses a standard of 1,000 feet
rather than a mile for establishing sufficient separation outside designated areas such as
Downtown and Hegenberger Road. The Commuission correctly found that the small scale
Alcoholic Beverage Service functions, which fill less than 1/3 of the floor area of the store,
efficiently service a community's alcoholic beverage needs, including home use, hospitality or
celebrations. This facility would have less traffic, noise and light than if offered in a larger

format, such as a full-size liquor store or drug store.

The appellants provide no data to show that this property, €ither before, during or after the
hiatus/lapse of operation, caused crime. City Police statistics for April to June 2009, when
alcohol was sold at 6400 Shattuck Avenue are similar to October to December 2009 when
alcohol sales were prohibited at this address.

December 15, 2009: City of Oakland Police Crime Reports for prior 90 days, ¥: Mile Radius, 6400
Shattuck Avenue (No liquor reported sold at applicant facility)

Theft---9 Simple Assault---6 Narcotics---1
Alcohol---0 Robbery---2 Burglary---8
Vehicle Theft---4 Vandalism---1
]
Item:

f  City Council
{‘ March 16, 2010


http://17.134.050.02.210C

Dan Lindheim
CEDA: Appeal of Planning Commission Approval, 6400 Shattuck Avenue Page 9

f

June 17, 2009: City of Oakland Crimewatch Reports for prior 90 days, ' mile radius, 6400
_Shattuck Avenue (Liquor reported sold at applicant facility)

Theft-—-7 Simple Assault---6 Narcotics---0
Alcohol-1 (2 blocks from the store) Robbery---0 . Burglary---6
Vehicle Theft-3 Vandalism---1

Disturbing the Peace---2

Staff review finds the differences to be negligible with or without liquor sales at this address. In
particular, there is almost no change in alcohol related incidents.

The management and fortifications of the applicant’s business resulted in less-than-typical crime
history for such a business. Staff notes that pages marked 17 to 30 of 38 pages of the “Fight
Blight in South Berkeley-North Oakland” portion of Attachment D to the appeal actually make
the Planning Commission’s case for findings. Numerous citizens quoted on these pages point
out the fairness and validity of granting the applicant’s request as the Commisston has done.

Design Review (OPC 17.134.050.D):

Appellants’ Contentions:

Appellants argue the Planning Commission erred in failing to require Design Review pursuant to
OPC Chapter 17.136. Appellants state that a lack of rigor in vetting the findings and conditions
illustrates the poor analysis on the part of the Planning Commission in approving CMVMO09-111.
Appellants further-find that the Planning Commission's failure to require the applicant to
formally apply for and obtain approval for regular design review precluded the Planning
Commission and the public from adequately addressing whether the proposed use and attendant
structures meet all applicable design review criteria.

Staff Response: .
Staff finds that the allegations are without merit. The Planning Commission correctly found that

a Major Conditional Use Permit and Major Variance may be considered to restore a lapsed
activity such as Alcoholic Beverage Sales Activity without requiring Regular Design Review.
The reason is that the facility is legal nonconforming, has existed for four decades, and the
threshold to invoke Regular Design Review had not been crossed.

Conformity to Oakland General Plan, (OPC 17.134.050-E), Criteria for Variance Findings
(OPC17.114.010):

Appellants’ Contentions:

Appellants argue that the October 7, 2009 Planning Commission findings neglect to state how
the proposed project would actually be an attractive and well-managed commercial operation in
conformance with the General Plan, as required by subsection E of OPC Section 17.134.050.

-,r
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Appellant cites the Planning Code section 17.114.010 for the principal that: The purpose of these
regulations is to control, ameliorate, or terminate uses which do not conform to the zoning
regulations. These regulations shall apply to all nonconforming uses. Appellants challenge the
Planning Commission’s application of a theory that equates Aistorical relevance to a unique or
extraordinary physical characteristic as a basis for approving 2 Major Variance. Appellants -
suggest the reliance on an unorthodox and locally unprecedented theory as an abuse of authority
and discretion by the Planning Commission.

Staff Response:

Staff finds that the allegations are without merit. The Planning Commission correctly noted the
findings of Section 17.134.050 were fulfilled in this case, and that historical associations of
owners with sites and neighborhoods are relevant to variances precisely because the uniqueness
of circumstances is thus established. Table 2 of the City of Oakland “Guidelines for Determining
Project Confarmity with the General Plan” is “silent” on whether Alcoholic Beverage Sales
activities are allowable in this vicinity; thus a Conditional Use Permit and Variance are needed to
fulfill the General Plan. The applicant has obtained these permits from the Planning /
Commission. '

Regarding upkeep of the facility, photographs in the public record were confirmed by a site
inspection (interior and exterior) by staff, that this facility is an “attractive and well managed
facility.” There was no trash, graffiti, deteriorated surfacing or other physical evidence of a
poorly managed facility. The fence may need to be moved slightly to respect the proper't'y line,
but the style and height of the fence is equal to or superior to other fences along this portion of
Shattuck Avenue. Staff notes that almost all of the 18 liquor sellers cited in Attachment Care
over 1000 feet distant from this facﬂlty, but not from each other. Crime statistics do not bear out
that this facility or the immediate vicinity is a crime “hot spot.”

Regarding “historical relevance,” which is discussed at length below, this is a suitable
characteristic for evaluating projects under-the Land Use and Transportation Element of the
Oakland General Plan. The appellant is.incorrect that this is not relevant to the consideration on
the basis that 6400 Shattuck Avenue is not an historic building. -

Regarding “historical relevance” as a Variance basis, staff notes sections of the Qakland General
Plan Land Use and Transportation that mention historically relevant issues, particularly for
African Ametican residents such as the owners of 6400 Shattuck Avenue:

Page 1, “Many African Americans arrived...Qakland’s ethnic, racial and cultural diversity cuts
across all economic strata and through neighborhoods from the hillsides to the working
waterfront...”

Page 5, “.. .the character of established neighborhoods will be maintained and enhanced. . .clean
and attractive neighborhoods rich in character and diversity, each with its own distinctive
identity...the places that make Qakland work are many, because the physical side of the City is

i

Item:
City Council
! March 16, 2010

/



f

Dan Lindheim :
CEDA: Appeal of Planning Commission Approval, 6400 Shattuck Avenue Page 11

as varied as its culture and economy. The story of the City’s past and its future is captured in an
appreciation of the types of places that make Oakland work...”

“A Brief History of Oakland,” includes p. 18 a reference to “Qakland’s Established African
American Community” and to single businesses as important to vitality.

Page 73, Policy D12.1, “Build on and promote Qakland’s educational resources, historic
importance as an entertainment venue, existing cultural diversity...”

Page 113, Policy N9.8, “Locations that create a sense of history and community within the City
should be identified and preserved where feasible...”

Page 144, “The classifications used in the Land Use Diagram...take into account the existing and
historical patterns of development in Oakland...”

Over the past 4 decades, some African American owned community businesses have left North
Oakland. The 6400 Shattuck Avenue business remains, a remnant of an historical pattern of
development in Oakland. The above examples of citations frame the public testimony of October
7, 2009 and earlier hearings, that 6400 Shattuck Avenue has been a part of the City’s diversity,
economy and cultural identity, particularly for the neighborhood, for four decades. “Historical
relevance” is a suitable basis for considering a Variance of this type. :

Increase of Alcoholic Beverage Sales Facilities in Area Where Additional Ones Would Be
Undesirable, for Crime Problems, Loitering and Traffic Problems, OPC 17.102.210(A)(1):

- Appellants’ Contentions: .

Appellants allege the Planning Commission's October 7, 2009 finding relating to Special Use
Permit Criteria set forth in OPC section 17.102.210(A) is flawed in its reliance on crime data
comparisons. Appellants cite analysis provided by We Fight Blight identifying a total of 18
existing off-sales facilities within approximately one mile of the proposed project including
local, national and international studies showing the causal relationship between the density of
alcohol outlets and crime and public health concerns. Appellants also note that the use of recent
crime statistics to analyze historical impacts of alcohol sales at the property is undermined by the
fact that, during the last five years, the premises sold alcohol only for a few months. Appellants
also cite photographs of other nearby alcohol outlets to demonstrate the cumulatively negative
impact of unattractive buildings on the neighborhood’s character.

Staff Response:

Staff finds that the allegations are without merit. The Planning Commission correctly found that
there was no causal relationship of the applicant’s site with crime (see crime statistics mentioned
above), nor a connection between the 18 other alcohol outlets in the surrounding one mile radius
in Oakland and Berkeley with the subject site. Within the 1,000 foot radius provided by Section
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17.102.210 of the OPC for measuring concentration, the combination of TK Market and
NikNak/JoJo’s at one corner has not produced a spike or “hot spot” of crime, during the recent
period when both were selling alcoholic beverages. Two is not overconcentration, as at this
corner; six may be overconcentration, as on Telegraph Avenue. Appellants contention that a
broader detertoration in area character would result from 400 square feet of alcoholic beverage
sales on this one site is without comparable examples or proof. The appellants compare clusters
of larger liquor stores with this site, which is not a true comparison. Testimony from many
neighbors and clients in the hearing record was that the facility did NOT cause the area’s
character to suffer with traffic problems or with other types of problems.

Effects on Schools, Parks, Religious Facilities (OPC 17.102.210.A-2):

Appellants’ Contentions: ‘
Appellants assert that the adopted Planning Commission finding is inaccurate and that the project
is located near several schools, parks and religious facilities including:

(1) Shattuck United Methodist Church, 6300 Shattuck Avenue, Oakland.

Approximately 316 feet; .

{(2) Sankofa Academy/Bushrod Park, 581 61st Street, Oakland. Approximately 950

feet;

(3) The Gnostic Center, 3201 Shattuck Avenue, Berkeley. Approximately 1,000 feet;

(4) All Nations Church of Christ, 2003 Woolsey Street, Berkeley. Approximately 1,478

feet; and ’

(5) Greg Brown Mini-Park, 1907 Harmon Street, Berkeley. Approximately 1,584 feet.
Appellants cite to testimony regarding empty liguor bottles and garbage collected from the
nearby United Methodist Church and suggest the Planning Commission erroneously concluded
that houses of worship, parks and schools were too distant to expericnce effects.

Staff Response:

Staff finds that the allegations are without merit. The Planning Commission reasonably
concluded that parks, schools and places of worship are too distant from the project to suffer
negative impacts and warrant denial of the application. Litter at these properties may be from
several sources, many of which are closer than the project. Churches are generally used on
weekend mornings and some weekday evenings, being vacant at other times; few patrons would
witness events of inebriation, which in any event would not be a result from the typical
management and core of the applicant’s business; nor do the police report multiple cases of
inebriation resulting from this facility.

Movement of People Along Important Pedestrian Street and Traffic (OPC 17.102.210-A-3):

Appellants® Contentions:
The Appellants contend that the Planning Commission failed to require a traffic study or other
studies regarding traffic and parking generated from the site. Appellants point out that access to
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6400 Shattuck Avenue is provided by driveway from Alcatraz and Shattuck Avenues at the
corners of the intersection. Appellants also argue that the administrative record provides
concerns from the Chair of the East Lorin Neighborhood Association, Jeffrey G. Jensen,
regarding left hand turns into the facility, lack of one way ingress/egress, lack of disabled
parking, and potential inefficient stacking onto Alcatraz and Shattuck Avenues.

Staff Response:
Staff finds that the allegations are without merit. The appellant does not demonstrate that there

are enough vehicles moving onto such a small site, contrary to logic and observation, to block
pedestrian traffic nearby. 6400 Shattuck Avenue is little different in its driveway access from
hundreds of other small businesses in Oakland which have not been reported as blocking
pedestrian traffic. The Planning Commission correctly understood that a traffic study for a six to
eight space parking lot serving a 1,200 square foot retail store is normally not required in
Oakland or other similar cities. There are rarely if ever six to eight customer vehicles using this
lot at one time. The alcoholic beverage sales area is only 400 square feet, thus there is very little
alcoholic beverage sales area with which to generate traffic. The appellants have produced no
evidence to the contrary. Staff received no police communications about this facility blocking
pedestrian or vehicular traffic when it was in operation.

Architectural/Visual Quality and Character; Design Review; Fences (OPC 17.102.210.A-4):

Appellants’ Contentions: :

The Appellant contends that the Planning Commission erred in not requiring Design Review for
the fences, existing signs and existing building as part of the Major Conditional Use
Permit/Major Vanance hearing. The Appeliant objects that as conditioned, the approval of the
Planning Commission allows the applicant to fortify the property with an excessively high
wrought iron fence over 42 inches, retain nonconforming business signs that rise above the
roofline and that are faded, retain the nonconforming billboard, and essentially leave intact a
1969 building facade with unfeatured walls and windows. This is contrary to the stated purpose
of ameliorating nonconforming uses and ensuring the architectural quality of the site and
structures enhances the surrounding area.

Staff Response:

Staff finds that the allegations are without merit. The Planning Commission acted correctly in
not requiring Design Review of fencing, signs and the existing building during the hearing.
Regarding fencing, both the Appellants and staff erred in referring to maximum fence height as
42 inches. In the C-10 commercial zone, pursuant to Oakland Planning Code Section
17.108.140, 8 feet of see-through fencing is permitted, subject to issuance of a building permit as
needed. The 6-foot wrought iron fence replaced an earlier chain link fence and has received
favorable commentary from police officers and at least one neighbor. Staff sought lowering the
fence to 42 inches as an aesthetic response, to make the site more inviting to pedestrians.
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However, in late evening hours after the store closes, pedestrian entry is exactly what the fence
serves to prevent, along with vandalism and graffiti, therefore the Planning Commission allowed
1t to remain.

Regarding the existing signs and existing building, these are legal nonconforming facilities
which under OPC Section 17.114 may remain in place as long as they are not destroyed by 75%
or more. The billboard in particular is subject to a private civil contract between the applicant
and the media company, and the City may not unduly alienate such an agreement without due
process of law. Moreover, the City may not condition the issuance of a land use permit upon
billboard removal absent payment of just compensation, pursuant to California law. In addition,
almost no testimony at the public hearings objected to the billboard. Since project approval by
the Planning Commission, the applicant has reduced the size of the freestanding identification
sign pursuant to the approval of condition, and notified the City in writing of this work for
compliance.

The appellants are confusing the Design Review process for new facilitics associated with a
Major Conditional Use Permit and Variance with the process for existing facilities. Many
Conditional Use Permits are issued for activities within existing facilities without modifying the
exterior or challenging legal nonconforming statuses of existing improvements.

Parking Areas and Signage (OPC17.102.210.A.5 & 17.104):

Appellants’ Contentions:

Appellants argue the Planning Commission substantially erred in failing to adopt conditions that
would ensure all approved signage is consistent with the requirements of Section 17.104 of the
Oakland Planning Code relating to General Limitations on Signs. Appellants cite four examples,
including a billboard, in arguing that nonconforming signage should be removed or brought up to
code. Appellants also argue there is no existing landscaping of the parking lot and that the
parking lot fence is not required to be lowered. Appellants state that existing signs and existing
parking are not exempted from Planning Commission review in the hearing process and that
modifications can be required.

Staff Response:
Staff finds that the Appellants’ contentions are without merit. The Planning Commission

correctly noted that legal nonconforming signage was not required to be changed, particularly the
billboard which is subject to private/civil contractual rights which are beyond the power of both
the applicant and the City (and for the other reasons stated above). However, the applicant
agreed to lower the freestanding sign to ten feet in height and this is included in Condition 21,
The Planning Commission recognized that sign changes may be limited, and instead
concentrated on encouraging the applicant to improve the fagade (with subsequent small project
design review if needed). Conditions of Approval were considered sufficient to steer the
applicant to this objective, while avoiding an impractical, awkward or unduly burdensome

f
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exaction for design such as mandatory billboard removal. Likewise, the Planning Commission is
not required by OPC to modify parking for an existing facility where the activity is not
expanding in floor area or intensity. The parking lot existed since the 1960’s and served a
market building of the same size. The product mix inside the store does not change the parking
requirement under OPC.

Additional Litter Containers and Site Maintenance Requirements (OPC 17.102.210.A-6):

Appellants® Contentions: :

The Appellant contends that the adopted Planning Commission finding is not consistent with the
stated site maintenance condition. While the adopted findings state that there will be trash
“containers” installed, the stated condition only requires that the applicant maintain “at least one
(1) trash can.” The adopted condition is insufficient to ensure that litter and garbage will not be
deposited into nearby residential areas.

Staff Response:
Staff finds that the allegations are without merit. The Planning Commission acted correctly in

the conditions which were applied. Photographs on file and staff inspections verify that there is
no significant litter or garbage at the site. Any litter deposited in nearby residential areas could
come from many sources, including fast food restaurants, markets etc. One store cannot be held
accountable for the cleanliness of an entire neighborhood, especially when its own site is
demonstrably clean. A trash can will be provided under this action at the door of the facility.

Proximate Residential Uses Would Be Subject to Sleep Disruption Between 10 PM and 7
AM, By Project Operation/Late-night Activities, (OPC 17.102.210.A.7):

Appellants® Contentions:

Appellants contend inadequacy in the adopted Planning Commission condition of October 7,
2009, which states that: The business may be open to the public for business from 7 am to 10 pm
daily. Any work outside these hours shall solely be staff preparation and not open to the public.
Appellants contend this adopted Planning Commission condition is vague and potentially allows
for deliveries and other noise generating activities after 10 pm such as cleaning up of the site,
graffiti removal, movement of product, power washing of the parking lot, painting of the
building, etc. Appellants argue, while this statement implies that some remaining noise effects

- will remain and will not be mitigated, the findings leave silent the magnitude of the estimated
noise effects.

Staff Response: ' :

Staff finds that the Appellant’s contention is without merit. The Planning Commission correctly
found that the language of the condition does not allow painting of the building, graffiti removal
or power washing of the building between the 10 pm closing and the 7 am opening. Even if it
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did, it would be highly unusual to execute these activities in the dark. Such activities have never
been reported about the store in recent decades. Furthermore, the City has adopted a General
Plan Noise Element and a Noise Ordinance, generally setting acceptable noise standards for any
property. Exceeding standards can result in a visit from the Police and/or City Code
Enforcement officers. Repeated violations would result in fines and potential liens, as with any
.other property in the City. Such regulations are sufficient to protect neighbors.

1,000 Foot Separation between Alcohol Sales Outlets (OPC 17.102.210.B):

Appellants’ Contentions:

Appellants challenge the Planning Commission’s use of a theory that uses historical relevance as
a basis for a Major Variance, arguing that there is nothing in the administrative record that
identifies or analyzes any other existing businesses or sites in Oakland that could qualify under
this novel theory of historical relevance. Appellants contend closure'of the business from 2004
to early 2009 closed this history, in any case. The applicant does not live in the neighborhood
and has not been a public figure or pillar of the community. Appellants suggest that because the
vast majority of applicant’s supporters did not identify where they lived, their testimony as to the
applicant’s unique historical and ongoing relationship with the neighborhood or Beat 11x is
highly suspect. Appellants also argue that the Planning Commission failed to discuss or analyze
what constitutes a convenient walking.distance, and thus, that the Planning Commission
conclusion that, “spirit liguors cannot be purchased anywhere within convenient walking
distance unless restored af this location, " lacks merit. Appellant refers to 18 Alcoholic

Beverage Sales Activities within a mile radius of 6400 Shattuck.
\

Staff Response:

Staff finds the Appellants’ contention is without merit. The Planning Commission acted
correctly. The reference to “historical associations” of the facility and activity in the
neighborhood result from testimony in the public record that this business was not “an alcoholic
beverage service” but was originally “THE alcoholic beverage service” (or at least one of the
oldest) for this vicinity, pre-dating many other North Oakland businesses. In addition, the
facility has been the nexus or juncture point of a variety of social, philanthropic and business
ventures over the years in an African American community, primarily from the applicants who
have been law enforcement officials in Alameda County and have a standing in the community.
Testimony before two Planning Commission hearings pointed out that this is not only a
renaissance neighborhood with new citizens moving in; it is also an established neighborhood
with legacy families who were already present. The Planning Commission had a reasonable
basis for concluding that the economic vitality resulting from new neighbors does not justify
erasing all of the historical antecedents of the older neighborhood.
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Variance; Findings of Difficulty or Unnecessary Hardship, Due to Unique Physical or
Topographic Circumstances or Conditions of Design; (OPC 17.148.050.a.1) or To Restore
Nonconforming Uses (OPC 17.114):

Appellants’ Contentions:

Appellants state that the Planning Commission's novel use of historical relevance to justify a
Variance, based on unique and extraordinary physical constraints, is a misapplication of the
existing Oakland Planning Code. Appellants find nothing in the administrative record that
supports a Variance on the basis of a topographic or physical attribute of the site such as an
irregular lot size or configuration, steep topography or other natural feature such as a rock
outcropping. Additionally, Appellants characterize the evidence testimony and findings
analyzing the unique or distinctive historical relationships of the applicant to the community as
“very thin” and “suspect.” Appellants note that the whole purpose of expiring nonconforming
land uses under zoning, as with an expired Deemed Approved alcoholic beverage sales activity,
is to remove nuisances, rather than to forever maintain them in place.

Appellants also reject the Planning Commission’s assert that design and site layout are unique,
insisting instead that thousands of other commercial lots within the City of Oakland exhibit the
same characteristics. Appellants argue further that there is nothing that precludes the applicants
from demolishing the existing structure or relocating it to the edge of sidewalk to achieve ’the
same exact condition as nearby properties. i

{

l

Appellants find that crime from this facility and in this area was not invalidated as an issue, due

to limited evidence before the Commission and lack of inquiry by the Commission. ‘

Appellants find that the need for a Variance was created by the applicant’s abandonment of the
Alcoholic Beverage Sales Activity from 2004 to early 2009, rather than experiencing physical or
other tangible abstructions to their continued business operations. This is not a basis for a
Variance. The applicant can sell the State Alcoholic Beverage license to-a more appropriate
legal off-site location, protecting North Oakland and leaving the applicant with value for the .
license.

Staff Response:

Staff finds that the Planning Commission acted correctly and that the Planning Commission
made a plausible and viable decision on the Variance. The site and historical associations of the
facility are unique in the immediate vicinity. The alcoholic beverage service is small, almost
incidental/accessory except to the degree that it supports the remainder of the facility’s
community service. This is supported by the applicants live testimony that alcohol sales were
necessary to the continued operation of the convenience market. The alcoholic beverage service
is only 1/3 of the building floor area, which itself covers only 1/3 of the parcel. A Variance is
justifiable because this is not a full liquor store, but rather a neighborhood store which also
includes some modest liquor sales. The appellant cites the nearby Nomad Café as a desirable and
appropriate use in the area, which it is. The Nomad Café serves alcohol and might be less viable
in its community meeting function if it only served coffee or bottled water. As with Nomad

Y 1
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Cafe, the applicant’s store at 6400 Shattuck Avenue needs alcoholic beverage service precisely
in order to be relevant and useful in its community.

Regarding other Appellant arguments, phase-out of legal nonconforming uses, such as Deemed
Approved alcoholic beverage sales activities, is City Council policy in general. However,
Council policy also allows an expired land use (OPC 17.114) to be restored by Conditional Use
Permit for cause, and allows a Variance where hardship and public interest justify such action.
Public testimony and written records for the Planning Commission hearing provided substantial
verification that Conditional Use Permit and Variance findings had been met, though there was
also testimony to the contrary.

Appellants challenge the current neighborhood interest of the applicants and their supporters,
noting that the Pannells have homes outside the neighborhood and that some supporters could
not be verified as neighborhood residents. However, staff notes that the Planning Commission
finding related to the historical associations of the activity and facility with the neighborhood,
established in the public record, as a basis for granting the application. The Pannells continue to
own and operate the facility, as verified by personal inspection by Planning staff and numerous
photographs in the record.

!
!

!

Historical associations are exemplified, for instance, where a legal nonconforming shop.
religious building, or other structure in a residential neighborhood helps to define neighborhood
character rather than detract from such character. The former NikNak store (now JoJo/s Market)
has been a fixture in the neighborhood for four decades, just as a popular café might be a part of
another neighborhood. While “Historical Associations” are not known to be cited in Variance
cases by such words, the compatibility of a facility and activity with the neighbors is precisely
what Variance findings seek to achieve. NikNak has been an 1sland of security in a
neighborhood where litter, social ills and crime have been reported; neighbors might naturally
support such a facility as unique and appropriate. :

Most buildings along the Shattuck corndor are built fronting the thoroughfare, with little set back
and no parking. This parcel’s set back and parking, features specifically sought out by
convenience retailers, make it well-suited for convenience market operations. The Planning
Commission acted correctly in finding the physical nature of the site contributed to justification
for the Variance.

Deprivation of Privileges Enjoyed by Owners of Other Similarly Zoned Sites;
Consideration of Alternatives, OPC 17.148.050(a)2:

Appellants® Contentions:

Appellants challenge the Planning Commission’s October 7, 2009 finding in many respects.
Appellants argue the Planning Commission artificially limited its analysis to Shattuck Avenue,
failing to consider other viable commercial areas on nearby thoroughfares and created a
significant internal inconsistency in finding “several competing liquor store” create a hardship
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for the applicant, while other findings in the report state there is no over concentration of alcoho!
outlets in the area.

Appellants also argue that there is no evidence in the administrative record that denial of the
Alcohol Beverage Sales would create an undue hardship. Appellants point out that economic
hardship 1s not a proper grounds for granting a Major Variance and that no facts substantiate the
Planning Commission’s assumption that the applicant could not operate on convenience store
operations alone. Appellants contradict the hardship finding by pointing out that, if the variance
were rejected, the applicants retain all equity in the liquor license which they could sell and they
retain ownership of 6400 Shattuck Avenue which they could operate as a convenience store or
otherwise develop. Appellants also argue the applicant is not being denied any privilege
afforded others of a similarly zoned property, but rather, is receiving special privileges in the
form of a Major Variance based on the unprecedented theory of “historical relevance.”

Staff Response:

The Commission found that the trade area for 6400 Shattuck Avenue is indeed an awkward
corner of North Oakland, restricted as {o relocation opportunities by streets, surrounding
residential zoning and City limits. The applicant’s objectives, and the community’s objectives
for the facility, cannot be better met outside the neighborhood, in Berkeley or on
Telegraph/Broadway. There are no other sites in this part of North Oakland which offer
commercial Zoning, viable parcel size and acquisition costs, and distance from schools and
churches.

In addition, moving this Activity closer to Telegraph/Broadway or Berkeley frustrates the
Appellant’s desire to avoid concentration of Alcoholic Beverage Sales Activities. The 6400
Shattuck Avenue site is one of the MOST remote, not LEAST remote, from other Alcohol
businesses in the one-mile radius. Likewise, Oakland should not have to export a tax-paying
business serving Oakland customers to Berkeley (where it might increase density of Alcohol
businesses in Berkeley) just because it is within 1,000 feet of a market which does not even offer
the distilled spirits that JoJo’s offers. The Planning Commuission found that the Appellant’s
contentions made no sense.

Whether the Alcoholic Beverage Use Will Adversely Affect the Character, Livability or
Appropriate Development in Surrounding Areas and Be Detrimental to Public Welfare
(OPC 17.148.050-3):

Appellants’ Contentions:

In challenging the third required finding of 17.148.050(a), the Appellants repeat earlier
arguments that the historical relevance was neither founded in evidence nor an acceptable basis
for granting a Major Variance, and suggests the Planning Commission erroneously assigned
great weight 1o testimony of nonresidents (including the applicant), without assessing its
veracity. Appellants also argue the Planning Commission erred in approving the Major Variance
because it failed to take into account relevant and substantive information showing the over-
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concentration of Alcohol Beverage Sales within approximately one mile of the 6400 Shattuck
Avenue, disregarded testimony from appellants regarding personal negative experiences of the
adverse effects of Alcohol Beverage Sales within the community and failed to constider local,
national and internationally peer-reviewed studies demonstrating a causal link between the over-
concentration of Alcohol Beverage Sales and an increase in crime and adverse public health
consequences.

Staff Response:

Staff finds that the allegations are without merit. The Planning Commission acted correctly. The
public record at two Planning Commission hearings demonstrated that the facility/activity by
itself does not adversely increase cnime or blight, or otherwise harm the neighborhood. The
owners have worked hard for decades to maintain a clean and safe facility. If the owners can be
faulted, it is for installing more fortifications than truly necessary (the metal fence and interior
glass walls for example), giving an inaccurate perception to passers-by that this site is unsafe.
The public record shows quite the contrary.

!

Whether Approving the Variance Would Grant A Special Privilege to the Appllcant
Contrary to -OPC Section 17.148.050(a-4):

Appellants® Contentions:

In challengmg the fourth required finding of 17.148.050(a), the Appellants point to a lack of
evidence in the administrative record. Appellants argue, by granting the Major Variance and

* adopting the findings asserting a privilege to relate to the neighborhood and customer base
historically established, the Planning Commission granted a privilege to the applicants/not
afforded to other similarly zoned properties--namely the ability to operate within 1,000 feet of
another liquor store. Appellants further reiterate that this theory has never before been used by
the City of QOakland to approve a Variance. ‘

Staff Response:
Staff finds that the allegations are without merit. The Planning Commission acted correctly.

Based on the facility/activity operating for four decades, with an interruption in the middle of the .
current decade, before restarting The Planning Commission reasonably concluded that no special
privilege is conferred with the permit. Moreover, restoring a use to the property will not set a
precedent since few other liquor businesses in the vicinity generally have been in operation for
four decades by the same families that built such stores; review of zoning clearances for a sample
of North and West Qakland alcoholic beverage stores finds turnover between owners occurring
several times in the past four decades. Hence, the Planning Commission reasonably believes that
the 1,000 foot separation standard should not be applied because the two businesses have proven
complementary, and the granting of the permit preserves equity and protects the neighborhood’s
continuity.

t
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Whether the Proposal Elements Conform with Regular Design Review Criteria in OPC
Section 17.-136.050.A-5:

* Appellants’ Contentions:

The appellants contend that, while it may be the "practice" of the Planning Commission not to
require existing structures to undergo design review, Chaptér 17.136 Design Review does not
affirmatively exempt existing structures and Section 17.136.040 provides an exemplary, 1f not
exhaustive, list of projects requiring regular design review. The Planning Commission's failure to
require the applicant to undergo regular design review precluded it from adequately addressing
the proposed use as it relates to location, size, design and operating characteristics including the
parking, signage, fencing and aesthetic and architectural features of the site.

Staff Response:
Staff finds that the allegations are without merit. The Planning Commission acted correctly. As

noted above, the applicant did not propose any changes to the facility requiring Design Review.
The applicant did stipulate to making improvements to the property by lowering a sign and
modifying the fence, subtracting rather than adding to the facility. Design Review would only be
invoked by the applicant proposing other physical changes, primarily additions. Compliance
with the approved Conditions of Approval does not trigger formal design review.

SUSTAINABLE OPPORTUNITIES

Economic. Approval of the proposed Alcoholic Beverage Sales Commercial Activity would
allow the applicant to restore a neighborhood business essentially as it was prior to closing in
2004, providing modest tax and employment benefits to the City.

Environmental: Preservation of business locations in already developed urban environments
reduces pressure to build on agricultural and other undeveloped land.

Social Equity: The applicant requests the opportunity to restore sales of convenience goods and
alcoholic beverages to the pre-2004 level. The applicant claims that an African American owned
business in North Oakland is beneficial to the community, and that social equity requires the
permit be granted. Approval would support his request.

DISABILITY AND SENIOR CITIZEN ACCESS

The Building Division of the Commurﬁty and Economic Development Agency would require
any new construction to conform to the Americans with Disability Act (ADA) in all provisions
to ensure equal access to the facility.
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CITY COUNCIL ACTION ALTERNATIVES
The City Council has the option of taking one of the following alternative actions:

1) A Resolution Denying the Appeal (A09-220), thereby Upholding the Planning
Commission Decision to Approve a Major Conditional Use Permit and Variance at
6400 Shattuck Avenue for Alcoholic Beverage Sales Commercial Activity;> Or
Alternatively,

2) A Resolution Upholding the Appeal (A09-220), thereby Reversing the Planning
Commission Decision and Denying the Major Conditional Use Permit and Variance
at 6400 Shattuck Avenue for Alcoholic Beverage Sales Commercial Activity.

Staff recommends Alternative 1, denying the appeal and upholding the Planning Commission
decision to approve the project based on the following reasons:

1. Staff has found no record that indicates that the Planning Commission action was in
error, that the Commission abused its discretion, or that the decision was not based upon
substantial evidence in the record; and

2. For several decades, the applicant operated a convenience market with alcoholic
beverage sales with minimal adverse impacts on neighbors. Closure in approximately
2004 was due to applicant illness and other factors beyond the applicant’s control. The
applicant only seeks to restore Alcohol Sales in conjunction with a neighborhood .|
business of long standing in North Qakland which is unique when compared to any other
nearby Alcoholic Beverage Sales Activity. ‘
If, in lieu of accepting the Planning Commission’s Findings for Approval, the Council instead
accepts the Findings for Denial as provided in the August 5, 2009 staff report (dttachment C),
the Council would be approving Alternative 2.

? The City Council can also uphold the Planning Commission’s decision, but impose additional or revised conditions
on the project and/or modify the project.

{
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ACTION REQUESTED OF THE CITY COUNCIL

Staff recommends that the City Council adopt a Resolution Denying the Appeal (A09-220),
thereby Upholding the Planning Commission Decision to Grant the Major Conditional Use
Permit and Variance.

Respectfully submitted,

Walter S. Cohen, Director
Community and Economic Development Agency

Reviewed by:
Scott Miller, Zoning Manager

Prepared by:
Edward Manasse, Planner [V
Planning & Zoning

David Vaieska, Planner 11

=
Office of the City Administrator

ATTACHMENTS:
Appeal (A09-220) to City Council of the Planning Commission Decision . . 4
AdOpted Planning Commission Staff Report- Qctober 7, 2009 ¢
First Planning Commission Staff Report — August 5, 2009
Correspondence in Opposition

Correspondence in Support, Including Petition

Maps and Photos associated with CMVM09-111 .

TETOPR

Item:
City COlll’lCll
March 16, 2010

f



APPROVED'AS 10" QR(A_NQ;‘LEGAL!TY
A .
(‘ e

-

. e -
- 7 " DEPUTY CITY-ATTORNEY

A 5
(Wl

OAKLAND CITY COUNCIL |

RESOLUTION NO.- C.M.S.

A RESOLUTION DENYING THE APPEAL (A09-220), THEREBY |
UPHOLDING THE PLANNING COMMISSION DECISION TO
APPROVE A MAJOR CONDITIONAL USE PERMIT AND VARIANCE |
AT 6400 SHATTUCK AVENUE FOR ALCOHOLIC BEVERAGE SALES |
COMMERCIAL ACTIVITY - ;{

]

i . - |
WHEREAS, the applicants Ashrious and Verniece Pannell (“Owners”), built and opené,d
an alcoholic beverage sales outlet and market at 6400 Shattuck Avenue approximately forty
years ago, before adoption of Planning Code requirements regulating Alcoholic Beverage Sales
Commercial Activities; and '

WHEREAS, sales of alcohol at 6400 Shattuck AVenue were considered to be a legal,
nonconforming use/Deemed Approved use; and

~—

WHEREAS, in 2004, the Owners closed the facility and later surrendered the State
Alcoholic Beverage Control license; and

WHEREAS on April 28, 2004 staff sent the Owners a letter putting them on notice that
the property’s Deemed Approved (legal, non-conforming) Status had lapsed becalise there was -
no alcoholic beverage sales activity for more than ninety (90 days) pursuant to the Oakland
Planning Code, and that they had ten days to appeal the decision and that a CUP and/or Variance
would be needed to resume the sale of alcoholic beverages at the property; and

WHEREAS, no appeal was filed relating to the decision set forth in the Apri! 28, 2004
letter; and .

WHEREAS, in December of 2008 Owners obtained a new state Alcoholic Beverage
Sales license and, by staff error, a City Zoning Clearance and the store proceeded to open; and

WHEREAS, on May 2, 2009 the City Zoning Division sent a letter to the Owners stating
that the Zoning Clearance was issued in error and was therefore rescinded and the Owners could
either appeal that determination within 10 days or apply for a Conditional Use Permit and
variance for the sale of alcoholic beverages; and



WHEREAS, the Owners voluntarily elected not to appeal the May 2, 2009 decision, and,
as a result, the City’s decision to lapse the Deemed Approved (legal, non-conforming) Status was
final; and .

WHEREAS, on May 11, 2009, the Owners (hereafter referred to as the “Applicants’™)
voluntarily applied for a Major Conditional Use Permit for a convenience market and also to
allow Alcoholic Beverage Sales Commercial Activity and a Major Variance to allow such
Activity within 1000 feet radius of another Alcoholic Beverage Sales Commercial Activity
: (“PrOJcct”) and

. _ i

WHEREAS, on August 5, 2009 a duly noticed public hearing was held before the City
Planninig Commission for the Project, accompanied by a Planning staff recommendation for
denial of the alcobolic beverage sales component of the Project; and j

WHEREAS, on August 5, 2009, after hearing from over two dozen neighbors and
interested parties, the Commission directed staff, by a 4 to 1 straw vote, to bring back approval
ﬂndmgs and conditions for the PI‘O_}EGt including Alcoholic Beverage Sales; and -

WHEREAS, on Cctober 7, 2009 a continued, duly noticed public hearing was held
before the City Planning Commission for the Project; and :

WHEREAS, on October 7, 2009, the Planning Commission independently reviewed,
considered and determined that the Project is categorically exempt from the environmental
review requirements of the California Environmental Quality Act (“CEQA”) pursuant to sectlons
15301, 15303, and 15183 of the State CEQA Guidelines; and

v
t

WHEREAS on October 7 2009 the Project was approved by the City Planning
Commission to allow a convenience market and approximatety 400 square feet or 33% of the | !
store floor, whichever is lesser, of Alcoholic Beverage Sales in the market and ‘

WHEREAS, on October 19, 2009 an appeal of the Planning Commission’s October 7,
2009 decision was filed by Mr. Jeffrey Jensen, representing other individuals, (“Appellants™)
challenging the approval of the Alcoholic Beverage Sales Commercial Activity, but not the
convenience market; and

WHEREAS, the approval of the convenience market constituted a final decision of the
City Planning Commission and is not the subject of this appeal; and

WHEREAS, after giving due notice to the Appellants, the Applicant, all interested
parties, and the public, the Appeal came before the City Council in a duly noticed public hearing
on February 16, 2010; and

WHEREAS, the Appellants, Applicant and all other interested parties were given the
opportunity to participate in the public hearing by submittal of oral and written comments; and



!
E
WHEREAS, the public hearing on the Appeal was closed by the City Council on f
February 16, 2010; now, therefore, be 1t r
RESOLVED: The City Council independently finds and determines that this Resolutlon
complies with CEQA, as the Project is categorically exempt from CEQA pursuant to CEQA
Guideline Section 15301 and, as a separate and independent basis, the Project is also exempt
from CEQA pursuant to Section 15303 of the State CEQA Guidelines; and Section 153183,
“Projects Consistent with a Community Plan, General Plan or Zoning” of the State CEQA
Guidelines. The Environmental Review Officer is directed to cause to be filed a Notice of
Exemption with the appropriate agencies; and be it

FURTHER RESOLVED: That the City Council, having independently heard,
considered, and weighed all the evidence in the record presented on behalf of all parties and
being fully informed of the Application, the Planning Commission’s decision, and the Appeal, |
finds that the Appellant has not shown, by reliance on evidence in the record, that the Planning
Commission’s decision was made in error, that there was an abuse of discretion by the |
Commission, and/or that the Commission’s decision was not supported by sufficient, substantial
evidence in the record. This decision is based, in part, on the February 16, 2010, City Council!
Agenda Report and the October 7, 2009, Approved Planning Commission Report, which are
hereby incorporated by reference as if fully set forth herein. Accordingly, the Appeal is denied,
the Planning Commission’s decision approving a Major Conditional Use Permit for Alcoholic.
Beverage Sales Commercial Activity and a Major Variance to waive the 1000 foot separation '
between such uses required by the Oakland Plamnng Code, 1s upheld and the application is E
approved; and be it :

FURTHER RESOLVED: That, in support of the City Council’s decision to approve
the Project, the City Council affirms and adopts as its findings and determinations (i) the
February 16, 2010, City Council Agenda Report including without limitation the discussion,
findings, conclusions and conditions of approval (each of which is hereby separately and
independently adopted by this Council in full), and (ii) the October 7, 2009, Approved City
Planning Commission Report , including without limitation the discussion, findings, conclusions
and conditions of approval (each of which is hereby separately and independently adopted by
this Council in full}, except where otherwise expressly stated in this Resolution; and be it

{

FURTHER RESOLVED: That the record before this Council relating to this Project
application and appeal includes, without limitation, the following:

1. the Project application, including all accompanying maps and papers;
2. all plans submitted by the Applicant and his representatives;

3. all final staff reports, decision letters and other documentation and information
produced by or on behalf of the City.

4. all oral and written evidence received by the City staff, Planning Commission and
City Council before and during the public hearings on the application and appeal;



5. all matters of common knowledge and all official enactments and acts of the City, such
as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal Code,
‘including, without limitation, the Qakland real estate regulations, (¢} Oakland Fire Code; (d)
Oakland Planning Code; () other applicable City policies and regulations; and, (f) all applicable
state and federal laws, rules and regulations; and be it

FURTHER RESOLVED: That the custodians and locations of the documents or other
materials which constitute the record of proceedings upon which the City Council’s decision is’
based are respectively: (a) Community & Economic Development Agency, Planning & Zoning
Division, 250 Frank H. Ogawa Plaza, Suite 2114, Oakiand, CA.; and (b) Office of the Clty
Clerk, 1 Frank H. Ogawa Plaza, 1* floor, Oakland, CA; and be it

FURTHER RESOLVED: That the recitals contained in this resolution are true and
correct and are an integral part of the City Council’s decision.

IN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL QUAN, REID, AND
PRESIDENT BRUNNER

NOQES - .

ABSENT -

ABSTENTION -

ATTEST:
LATONDA SIMMONS
City Clerk and Clerk of the Council of
the City of Oakland, California

LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS FINAL DECISION IN COURT MUST DO SO WITHIN
NINETY (90) DAYS OF THE DATE OF THE ANNOUNCEMENT OF THIS DECISION, PURSUANT TO
CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER PERIOD APPLIES.
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OAKLAND CITY COUNCIL

RESOLUTION NO. _C.M.S.

A RESOLUTION UPHOLDING AND APPROVING THE APPEAL (CASE
NO. A09-220), THEREBY REVERSING THE PLANNING COMMISSION
DECISION AND DENYING THE MAJOR CONDITIONAL USE PERMIT !
AND VARIANCE AT 6400 SHATTUCK AVENUE FOR ALCOHOLIC '
BEVERAGE SALES COMMERCIAL ACTIVITY

WHEREAS, the applicants Ashrious and Verniece Pannell (“Owners™), built and opened
an alcoholic beverage sales outlet and market at 6400 Shattuck Avenue approximately forty 1
years ago, before adoption of Planning Code requirements regulating Alcoholic Beverage Sales
Commercial Activities; and ‘

_ WHEREAS, sales of alcohol at 6400 Shattuck Avenue were considered to be a legal,
nonconforming use/Deemed Approved use; and

WHEREAS, in 2004, the Owners closed the facility and later surrendered the State ‘
Alcoholic Beverage Control license; and '

WHEREAS, on April 28, 2004 staff sent the Owners a letter putting them on notice that
the property’s Deemed Approved (legal, non-conforming) Status had lapsed because there was|
no alcoholic beverage sales activity for more than ninety (90 days) pursuant to the Qakland
Planning Code,, and that they had ten days to appeal the decision and that a CUP and/or
Variance would be needed to resume the sale of alcoholic beverages at the property; and

WHEREAS, no appeal was filed relating to the decision set forth in the Aprll 28, 2004
letter; and

WHEREAS, in December of 2008 Owners obtained a new state Alcoholic Beverage
Sales license and, by staff error, a City Zoning Clearance and the store proceeded to open, and

WHEREAS, on May 2, 2009 the City Zoning Division sent a letter to the Owners stating
- that the Zoning Clearance was issued in error and was therefore rescinded and the Owners could
either appeal that determination within 10 days or apply for a Conditional Use Permit for the sale
of alcoholic beverages; and



WHEREAS, the Owners voluntarily elected not to appeal the May 2, 2009 decision, and,
as a result, the City’s decision to lapse the Deemed Approved (legal, non-conforming) Status was
final; and

WHEREAS, on May 11, 2009, the Owners (hereafter referred to as the “Applicants™)
voluntarily applied for a Major Conditional Use Permit for a convenience market and also to
allow Alcoholic Beverage Sales Commercial Activity and a Major Variance to allow such
Activity within 1000 feet radius of another Alcoholic Beverage Sales Commercial Activity
(“Project”); and

WHEREAS, on August 5, 2009 a duly noticed public hearing was held before the City
Planning Commission for the Project, accompanied by a Planning staff recommendation for .
denial of the alcoholic beverage sales component of the Project; and ‘.

WHEREAS, on August 5, 2009, after hearing from over two dozen neighbors and
interested parties, the Commission directed staff, by a 4 to 1 straw vote, to bring back approval :
findings and conditions for the Project, including Alcoholic Beverage Sales; and

WHEREAS, on October 7, 2009 a continued, duly noticed public hearing was held
before the City Planning Commission for the Project; and

WHEREAS, on October 7, 2009, the Planning Commission independently reviewed,
considered and determined that the Project is categorically exempt from the environmental

review requirements of the California Environmental Quality Act (“CEQA?) pursuant to sections
15301, 15303, and 15183 of the State CEQA Guidelines; and

WHEREAS, on October 7, 2009 the Project‘was approved by the City Planning
Commission to allow a convenience market and approximately 400 square feet or 33% of the
store floor, whichever is lesser, of Alcoholic Beverage Sales in the market; and

WHEREAS, on October 19, 2009 an appeal of the Planning Commission’s October 7,
2009 decision was filed by Mr. Jeffrey Jensen, representing other individuals, (“Appellants™)
challenging the approval of the Alcoholic Beverage Sales Commercial Activity, but not the
convenience market; and

WHEREAS, the approval of the convemence market constituted a final decision of the
City Planning Commission and is not the subject of this appeal; and

WHEREAS, after giving due notice to the Appellants, the Applicant, all interested parties, and

the public, the Appeal came before the City Council in a duly noticed public hearing on February
16, 20 10; and

WHEREAS, the Appellants, Applicant and all other interested parties were given the
opportunity to participate in the public hearing by submittal of oral and written comments; and



WHEREAS, the public hearing on the Appeal was closed by the Cxty Council on
February 16, 2010, now, therefore, be it

RESOLVED: The City Council independently finds and determines that this Resolution
complies with-CEQA, as the Disapproved Project is categorically exempt from CEQA pursuant
to CEQA Guideline Section 15270, Projects which are disapproved; and be it

FURTHER RESOLVED: That the City Council, having independently heard,
considered, and weighed all the evidence in the record presented on behalf of all parties and
being fully informed of the Application, the Planning Commission’s decision, and the Appeal,
finds that the Appellant has shown, by reliance on evidence in the record, that the Planning
Commission’s decision was made in error, that there was an abuse of discretion by the
Commission, and/or that the Commission’s decision was not supported by sufficient, substantial
evidence in the record. This decision is based, in part, on the staff prepared August 5, 2009,
Planning Commission Report, which is hereby incorporated by reference as if fully set forth
herein. Accordingly, the Appeal is approved, the Planning Commission’s decision approving a
Major Conditional Use Permit for Alcoholic Beverage Sales Commercial Activity and a Major
Variance to waive the 1000 foot separation between such uses required by the Oakland Planning
Code, is reversed and the alcoholic beverage sales portion of the application is denied; and be it

FURTHER RESOLVED: That, in support of the City Council’s decision to deny the
alcoholic beverage sales portion of the Project, the City Council affirms and adopts as its
findings and determinations the staff prepared August 5, 2009, Planning Commission Report,
[including without limitation the discussion, findings, and conclusions, each of which is hereby -
separately and independently adopted by this Council in full}; and be it

FURTHER RESOLVED: That the record before this Council relating to this Project
application and appeal includes, without limitation, the following: \

1. the Project application, including all accompanying maps and papers;
2. all plans submitted by the Applicant and his representatives;

3. all final staff reports, decision letters and other documentatlon and information
produced by or on behalf of the City.

4, all oral and written evidence received by the City staff, Planning Commission and
City Council before and during the public hearings on the application and appeal;

5. all matters of common knowledge and all official enactments and acts of the City, such
as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal Code,
including, without limitation, the Oakland real estate regulations; (¢) Oakland Fire Code; (d)
Oakland Planning Code; (e) other applicable City policies and regulations; and, (f) all applicable
state and federal laws, rules and regulations; and be it



FURTHER RESOLVED: That the custodians and locations of the documents or other
materials which constitute the record of proceedings upon which the City Council’s decision is
based are respectively: (a) Community & Economic Development Agency, Planning & Zoning
Division, 250 Frank H. Ogawa Plaza, Suite 2114, Oakland, CA.; and (b) Office of the City
Clerk, 1 Frank H. Ogawa Plaza, 1* floor, Oakland, CA; and be it )

FURTHER RESOLVED: That the recitals contained in this resolution are true and
correct and are an integral part of the City Council’s decision.

IN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, AND
PRESIDENT BRUNNER

NOES - |
ABSENT - :
ABSTENTION - ,
ATTEST:
LATONDA SIMMONS
. City Clerk and Clerk of the Council of ,
the City of Oakland, California '

LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS FINAL DECISION IN COURT MUST DO SO WITHIN
NINETY (90) DAYS OF THE DATE OF THE ANNOUNCEMENT OF THIS DECISION, PURSUANT TO
CODE OF CIVIL PROCEDURE SECTION.1094.6, UNLESS A SHORTER PERIOD APPLIES,
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o - CITY OF OAKLAND
E REQUEST FOR APPEAL OF DECISION TO .
Communty and PLANNING COMMISSION OR CI1TY COUNCIL

Development Agency (REVISED 8/14/02)
PROJECT INFORMATION

Case No. of Appealed Project:_ WAV M gg- || |
Project Address of Appealed Project: 0400 Shattuck Ave. (.’0 Kignd CC{ 94 (09

APPELLANT INFORMATION: Se¢ Aﬁachwhf'%".

Printed Name: J-Q,%ft | JQAVISCV\ Phone Number: _510-290 - 1444 -

Mailing Address: (0 go ‘ ‘Linc w10 + < + . Alternate Contact Number: —

City/Zip Code  Dalclang (o 94609 Representing; —

An appeal is hereby submitted on: ,

o AN ADMINISTRATIVE DECISION (TO THE CITY PLANNING COMMISSION)
YOU MUST INDICATE ALL THAT APPLY:

Approving an application for an Administrative Project

Denying an application for an Administrative Project

Administrative Determination or Interpretation by the Zoning Administrator
Other (please specify) ’

oDooo

Pursuant to the Oakland Municipal and Planning Codes listed below:

Administrative Determination or Interpretation (OPC Sec, 17.132.020)
Determination of General Plan Conformity (OPC Sec. 17.01.080)
Design Review (OPC Sec. 17.136.080)

Small Project Design Review (OPC Sec. 17.136.130)

Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148. 060)

Tentative Parcel Map (OMC Section 16.304.100)

Certain Environmental Determinations (OPC Sec. 17,158.220)

Creek Protection Permit {(OMC Sec. 13.16.450)

Creek Determination (OMC Sec. 13.16.460

Hearing Officer’s revocation/impaose or amend conditions

(OPC Secs. 15.152.150 & 15.156.160)

Other (please specify)

e
>
E

CITY PLANNING COMMISSION
ZONING DIVISION

_ FEEVED
0CT 19 2009

P
*
A

"0 0ODCOCOOOCODOD

0 A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY
COUNCIL) ﬁ Granting an application to: OR U Denying an application to:

Annwut CMmVym-09-11]. MarurCOv-o/rﬁOma/ e P(rmr; awntl MQ[L(
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(Continued)

A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY COUNCIL)

YOU MUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Planning Codes listed below:

g

a

o
Q
Q
Q
a

Major Conditional Use Permit (OPC Sec. 17.134.070)

Major Variance (OPC Sec. 17.148.070)

Design Review (OPC Sec. 17.136.050)

Tentative Map (OMC Sec. 16.32.090)

Planned Unit Development (OPC Sec. 17.140.070)

Environmental Impact Report Certification {OPC Sec. 17.158.220F)
Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)

Revocation/impose or amend conditions (OPC Sec. 17.152.160)
Revocation of Deemed Approved Status (OPC Sec. 17.156.170)

ﬁ Other (please specify) QEQA (-:xe%]:hm’\ (0oPC Cec. 11 1% '2—(;0>

An appeal in accordance with the sections of the Oakland Municipal and Planning Codes listed above shall state
specifically wherein it is claimed there was an error or abuse of discretion by the Zoning Administrator, other
administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision is not supported by
substantial evidence in the record, or in the case of Rezoning, Landmark Designation, Development Control Map,
or Law Change by the Commission, shall state specifically wherein it is claimed the Commission erred in its

decision.

You must raise each and every issue you wish to appeal on this Request for Appeal Form (or attached
additional sheets). Failure to raise each and every issue you wish to challenge/appeal on this Request for
Appeal Form (or attached additional sheets), and provide supporting documentation along with this Request
for Appeal Form, may preclude you from raising such issues during your appeal and/or in court.

The appeal is based on the following: (Attach additional sheets as needed.)

See Alachwent "B".

ﬁ Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along
with this Appeal Form) < o ¢ )4— H_‘{Clﬂ wentd U 4

O//A/Q/D lof19/09

¥ e
Sz'gnau/e of Appellant or R%semative of Date
Appealing Organization

Date/Time Received Stamp Below:

8/14/02

Below For Staff Use Only
: Cashier's Receipt Stamp Below:



Appeal of Planning Commission Decision to City Council
Case File No. CMVMO09-111; 6400 Shattuck Avenue (APN 016-1427-024-00)

ATTACHMENT "A" Additional Appellants

Elliott Abrams
Elise Ackerman
Jeff & Shelly Barnett
Sondra Beck
Stephanie Challberg
Margaret Crayton:
Cheryl A Fulton
John Gatewood
Guita Boostani
Stephen Glaudemans
Michelle Gray
Chia Hamilton
Brian Hill
John Hykes
Alden Jenks
Chad & Heesoo Jennings
Sherman Kassof
Don Link
Amanda & Nigel Lucas
lan Martin
Sean McGrath
Gita Meckel
Deborah Mikuteit
Erika Miranda
Roland Moore
Carrie Moulton
Tom Nemeth
Melody Noll
Susan Parker
Barbara Patterson
Judy Pope
Dawn Rubin
Janet Rahn
Cynthia Barnes Slater
Zoe Smith
Britt & Bryce Tanner
Russell Uman
David Vartanoff
Christopher Waters
leff Weiner & Delores Dwyer
Kitty Whiteside
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Appeal of Planning Commission Decision to City Council
Case File No. CMVM09-111; 6400 Shattuck Avenue (APN 016-1427-024-00)

; ATTACHMENT "B"

ISSUES RAISED

Al issues raised in the administrative record for CMVM03-111, 6400 Shattuck Avenue, Qakland CA
94609, APN 016-1427-024-00.

Allissues raised in the letters and correspondence attached as Attachment "C" previously submitted
by appelilants, which are incorporated herein by reference as though set forth in full.

All issues raised by or on behalf of the appellants at the Planning Commission hearing dated August
5, 2009.

All issues raised by or on behalf of the appellants at the Planning Commission hearing dated October
7, 2009. v

All issues raised by or on behalf of the appellants through the submittal of written correspondence,
electronic mail, public comments and/or telephonic, recorded or verbal comments to either the
Planning Commission, the staff of the Community and Economic Development Agency, or other staff,
of the City of Oakland or otherwise documented in the administrative record.

In approving the application, CMVMO09-111, for a Major Conditional Use Permit Application and a
Major Variance for Alcoholic Beverage Sales, the Planning Commission substantially erred in its
responsibility, abused its discretion by making findings and conclusions that failed to accurately
incorporate the entirety of the administrative record, had no supporting or evidentiary basis, and
failed to correctly apply and enforce the existing Oakland Planning Code and established public
policy of the City of Oakla nd.

In approving the application, CMVMO03-111, for a Major Conditional Use Permit Applicaticn and a
Major Variance for Alcoholic Beverage Sales, the Planning Commission substantially erred in its
responsibility by imposing conditions that will not adequately ameliorate the potential adverse
effects of the Alcohol Beverage Sales and ensure that such a non-conforming use would not be a
detriment and nuisance to the North Oakland community. The findings are also inadequate in and of
themselves because the Planning Commission failed to identify in the findings the specific conditions
that are intended to mitigate for specific project effects and/or to ensure consistency with specific
requirements of the Oakland Planning Code. As a result, it is difficult, if not impossible, for decision
makers and the public to adequately determine the nexus between the project effects and the
imposed conditions, the proportionality of the mitigation or conditions in relationship to the project
effects and whether the effectiveness of the conditions can be reasonably measured to assess their
relative success in ameliorating the negative effects of the approved nonconforming use and
attendant structures. Moreover, there is no comprehensive monitoring and reporting requirement
to ensure adequate follow-up and corrective action if the applicant fails to meet the imposed
conditions.
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More specifically as noted below, the Planning Commission findings for approval of CMVM09-111
for a Major Conditional Use Permit and Major Variance are faulty, contrary to the public interest and
not legally sustainable. The adopted Planning Commission findings of October 7, 2009 have no
evidentiary basis in the administrative record and constitute an abuse of authority and discretion by
the Planning Commission. Legal findings are required to bridge the gap between raw data and
conclusions. The adopted Planning Commission findings rely largely on unsubstantiated assertions
not supported by any factual underpinning or evidence provided by the applicant, the City Planning
Staff, the Planning Commission or any other data source. Legally relevant and substantial data
supporting denial of CMVMO09-111 and provided by the appellants was disregarded and ignored by
the Planning Commission in its review and approval of the application.

Section 17.134.050 {General Use Permit Criteria):

Required Finding

A. That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropriate development of
abutting properties and the surrounding neighborhood, with consideration to be given to .
harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities; f
to harmiut effect, if any, upon desirable neighborhood character; to the generation of traffic
and the capacity of surrounding streets; and to any other relevant impact of development.

Adopted Planning Commission Finding of October 7, 2009

An attractive and properly managed Alcoholic Beverage Sales operation could satisfy a
community need which does not affect livability of the surrounding neighborhood, and is
operated in a scale which is compatible with neighborhood character. The store provides
convenient purchases for neighbors, many of whom are inclined to walk to the facility rather
than drive to a larger store. Staff has recommended several conditions to mitigate potential
negative effects of alcohol sales.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding of October 7, 2009 fails to address the requirements
of the required finding specifically related to design and operating characteristics, harmful
effects upon desirable neighborhood character and generation of traffic. The conclusion of the
adopted Planning Commission finding is not supported by factual evidence in the administrative
record. The finding fails to identify the specific harmful effects of the proposed use, Alcohol
Beverage Sales, and the specific conditions that are intended to mitigate the potential negative
effects. Because the finding does not specifically identify the negative effects and the attendant
conditions to mitigate the effects, it is unclear whether the conditions are actually appropriate
and measurable. In part, the adopted finding is simply a statement that Staff has recommended
several conditions to mitigate potential effects of alcohol sales.



Because the applicants had voluntarily allowed their deemed approved status as a legal non-
conforming use for Alcoholic Beverage Sales to lapse for greater than 90 days, the applicants are
required to submit a Major Conditional Use Permit and Major Variance for the newly proposed
Alcoholic Beverage Sales. While the Planning Commission's review of such an application must
include a fresh review of all existing structures, signs, fences and other appurtenant structures
that support the newly proposed use of Alcoholic Beverage Sales, as if the existing facilities were
being proposed for the first time, the Planning Commission failed to do so. The Planning
Commission's own adopted findings for approval note that: The building at 6400 Shattuck
Avenue is existing, with a facade covered with non-historical materials which do little to enhonce
the surrounding commercial and residential area. The fortified appearance of the site reflects
obsolete design standards which do not reflect the ongoing reinvestment of the neighborhood by
private property owners. As noted in the administrative record, the exisiing structure is an
unremarkable 1960's era building, with nonconforming signage that rises above the roof line, an
illegally constructed fence that is higher than the maximum allowable 42-inches, no landscaping,
parking and ingress/egress that fails to adequately address efficient circulation, and parking and
interior floor layout that fail to meet the requirements of the Americans with Disabilities Act.
The applicants failed to apply for regular design review for the newly proposed use and
attendant structures, signs, fences, etc. Because the applicants failed to apply for regular design
review as required under Chapter 17.136 of the Oakland Planning Code, this aspect of the
project was not properly noticed to the public and therefore was never ripe for any evaluation,
review and/or approval by the Planning Commission. As such, the Planning Commission failed to
adequately review these design aspects through regular design review t¢ ensure consistency
with current design and operating standards. Consequently, the Planning Commission approval
of a nonconforming use of Alcohol Beverage Sales will adversely affect the livability of the
surrounding neighborhood because these design features are not in conformance with existing
standards in the Oakland Planning Code.

The Planning Commission erred in failing to require the applicants to formally complete Design
Review pursuant to Chapter 17.136 Design Review of the Oakland Planning Code. Section
17.136.025 specifically notes that: ... @ proposal will be exempt from design review if it meets
each of the provisions set forth below ... the proposal does not require a conditional use permit
or variance, pursuant to Title 17 of the Oakland Planning code. The operative words are each of
the provisions. The proposed use requires a major conditional use permit and a major variance,
and therefore does not meet the requirements for an exemption from regular design review. In
addition, the proposed use is not considered a small project design review. The applicant is
required to meet the requirements of Section 17.136.040. While it may be the "practice” of the
Planning Commission not to require existing structures to undergo design review, Chapter
17.136 Design Review does not affirmatively exempt existing structures and Section 17.136.040
provides an exemplary, not exhaustive, list of projects requiring regular design review. The
Planning Commission's failure to require the applicant to formally apply for and obtain approval
for regular design review precfuded the Planning Commission and the public from adequately
addressing the proposed use as it relates to location, size, design and operating characteristics.

As provided by We Fight Blight, the administrative record has an abundance of peer-reviewed
studies that show the relationship between the concentration of alcoho! outlets and an increase
in crime and adverse public health consequences. We Fight Blight also specifically identified 18
existing alcohol outlets within approximately one mile of the newly proposed Alcohol Beverage
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Sales. Yet, the adopted Planning Commissicn finding of October 7, 2009 fails in all respects to
discuss, analyze, assess and address the harmful and cumulative effects of additional Alcohol
Beverage Sales upon the community. Consequently any specific conditions that are intended to
ameliorate such harmful effects are inadequate because they fail to be informed by the entirety
of the administrative record.

The adopted Planning Commission finding also fails to adequately address the generation of
traffic and the capacity of the surrounding streets to absorb such traffic. No baseline data on
existing traffic conditions, traffic generation studies, circulation or parking studies or any other
information or data related to traffic generation and the efficient ingress/egress and parking can
be found in the administrative record. Moreover, the Planning Commission's finding above is
totally silent on the issue of traffic.

The Planning Commission finding notes that: The store provides convenient purchases for
neighbors, many of whom are inclined to walk to the facility rather than drive to o larger store.
This unsubstantiated finding fails to recognize that there are already 18 existing Alcohol
Beverage Sales within one mile of the newly proposed Alcohol Beverage Sales at 6400 Shattuck
Avenue and that an existing liquor store, T and K Market, is located only 80 feet from 6400
Shattuck Street across Alcatraz Avenue; thereby negating any purported claims of added value
due to enhanced convenience for neighbors and the potential to minimize generation of auto
traffic.

Required Finding

B. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant.

Adopted Planning Commission Finding of October 7, 2009

An attractive and properly managed Alcoholic Beverage Sales operation promotes avaitability of
items and enhances the convenience of functional living environment of its customers.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding of October 7, 2009 fails to address the requirements
of the required finding specifically related to the lacation, design, and site planning of the
proposed development being as attractive as the nature of the use and its location and setting
warrant. The adopted Planning Commission finding is merely a statement and does not explain
how the proposed use will be attractive and properly managed such that it would actually
enhance the convenience of functional living environment of its customers. In fact, several
building and site plan features actually serve to create an inconvenient, awkward and
dysfunctional living experience: the six-foot tall wrought iron fence encroaches onto the public-
right-of-way on a major street {Alcatraz Avenue} where it constricts pedestrian flow adjacent to
a bus stop; the building is set far back from the street behind a large R.V. and across a sea of
asphait where it is awkward and potentially dangerous for pedestrians to access since there is
no separation of pedestrians and autos; the entrance to the building is along a steep ramp and
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nasrow doorway which do not comply with handicap accessibility requirements; and the lack of
landscaping and predominance of hard surfaces such as the building, driveway, and metal fence,
create a harsh visual quality that is unattractive and detracts from a thriving, pedestrian-
oriented neighborhood. Furthermore, the adopted Planning Commission finding fails to
recognize there are already 18 existing Alcohol Beverage Sales within one mile of the proposed
‘Alcohol Beverage Sales at the former Nic Nak liquor store site and that an existing liquor store, T
and K Market, is located only 80 feet away across Alcatraz Avenue; thereby negating any
purported claims of added value due to enhanced convenience for neighbors.

The Planning Comsmission erred in failing to require the applicants to formally complete Design
Review pursuant to Chapter 17.136 Design Review of the Oakland Planning Code. Section
17.136.025 specifically notes that; ... g proposal will be exempt from design review if it meets
each of the provisions set forth below ... the proposal does not require o conditional use permit
or variance, pursuant to Title 17 of the Oakland Planning code. The operative word is "each of
the provisions". The proposed use requires a major conditional use permit and a major variance,
and therefore does not meet the requirements for an exemption from regular design review. In
addition, the proposed use is not considered a small project design review. The applicant is
required to meet the requirements of Section 17.136.040. While it may be the "practice” of the
Planning Commission not to require existing structures to undergo design review, Chapter
17.136 Design Review does not affirmatively exempt existing structures and Section 17.136.040
provides an exemplary, not exhaustive, list of projects requiring regular design review. The
Planning Commission's failure to require the applicant to formally apply for and obtain regular
design review precluded the Planning Commission and the public from adequately addressing
whether the location, design, and site planning of the proposed development will provide
convenient shopping and will be as attractive as the nature of the site and its location and
setting warrant.

Required Finding

C. That the proposed development will enhance the successful operation of the surrounding area
in its basic community functions, or will provide an essential service to the community or '
region.

Adopted Planning Commission Finding of Octaber 7, 2009

The small scale Alcoholic Beverage Service functions, which fill less than 1/3 of the floor area of
the store, efficiently service a community's alcoholic beverage needs, including home use,
hospitality or celebrations. This facility would have less traffic, noise and light than if offered in a
larger format, such as o full-size liquor store or drug store.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding of October 7, 2009 fails to adequately address the
required finding and fails to assess, analyze and mitigate the over-concentration of existing
Alcohol Beverage Sales within approximately one mile from the newly proposed Alcohol
Beverage Sales at 6400 Shattuck Avenue. The administrative record does not support the
adopted conclusion of the Planning Commission. While the proposed use of Alcohol Beverage
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Sales may serve home use, hospitality or celebrations, the adopted findings fail to recognize that
within one mile of the newly proposed Alcohol Beverage Sales there are already 18 existing
Alcohol Beverage Sales (off-sale, not including onsite consumption such as bars and restaurants)
and fails to recognize the attendant increase in crime and adverse public health effects when
there is an over-concentration of Alcohol Beverage Sales.

The proposed Alcohol Beverage Sales will not provide an essential service to the community or
the region as there is already on over-concentration of Alcohol Beverage Sales that sell beer,
wine, hard liquor and convenience items in North Cakland and South Berkeley. This has been
thoroughly documented in the administrative record by the appellants and We Fight Blight. An
additional Alcohol Beverage Sales outlet will not enhance the successful operation of the
surrounding area in its basic community functions. There is already an existing liquor and
convenience store, T and K Market, 80 feet away from the newly proposed Alcohol Beverage
Sales. On the contrary, the cumulative effects of an additional Alcoho! Beverage Sales will
increase crime and contribute to the existing adverse health effects of the surrounding area.
This causal relationship between an over-concentration of alcchol outlets and crime and
adverse health effects has been well-documented locally, nationally and internationally in peer-
reviewed studies. Many of these studies were entered into the administrative record for
Planning Commission consideration, but were ignored and never analyzed in relationship to the
newly proposed Alcohol Beverage Sales and the already existing 18 off-sale Alcohol Beverage
Sales within 1 mile of the Nic Nak.

Recognizing the detrimental effects of liquor outlets on the City of Oakland, the City Council has
developed policies and regulations in the Oakland Planning Code to further limit and control the
number of liquor stores within Oakland and has established the deemed approved status for
non-conforming liquor outlets with the specific intention of reducing and eliminating non-
conforming liqguor outlets and ensuring that new liquor outlets meet all applicable standards,
including not being located within 1,000 feet of an existing liquor store. See Chapters 17.156
and 17.114 for Deemed Approved Status and Nonconforming Uses respectively. The policies of
the Gakland Planning Code are intended to prevent over-concentration of liquor outlets due to
their adverse effects on neighborhoods. The approval of newly proposed Alcohol Beverage Sales
within 1,000 feet of existing liquor store is inherently contrary to the successful operation of the
surrounding area in its basic community functions and by its very nature, being located within
1,000 feet of another liquor store, does not provide an essential service to the community as
that service is already well-provided for. Rather it further serves to over-concentrate Aicohol
Beverage Sales contrary to adopted public policy of the City.

Required Finding

D. That the proposal conforms to all applicable design review criteria set forth in the design
review procedure at Section 17.136.070.

Adopted Planning Commission Finding of October 7, 2009

The building at 6400 Shattuck Avenue is existing, with o focade covered with non-historical
materials which do little to enhance the surrounding commercial and residential area. The
fortified appearance of the site reflects obsolete design standards which do not reflect the
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ongoing reinvestment of the neighborhood by private property owners, Any approvol should be
conditioned on enhancing the fencing and landscaping of the store to appear more like a
traditional neighborhood market. Staff has recommended several conditions to enhance
aesthetics of the site.

Inadequacy of Planning Commission Finding

Section 17.136.070 relates to special regulations for designated landmarks. The existing
structures onsite are not designated landmarks. Consequently, this specific finding is not
applicable. Nevertheless, the finding is also inadequate in and of itself because the Planning
Commission failed to identify the specific conditions that are intended to enhance the aesthetics
of the site. As a result, it is difficult, if not impossible, to assess the appropriate nexus between
the project effects and the imposed conditions, the proportionality of the mitigation or
conditions in relationship to the effects and whether the conditions and mitigating measures
can be reasonably measured to assess their relative effectiveness in ameliorating the negative
effects of the proposed use and structures. While this finding is not applicable, the lack of rigor
in vetting the finding and conditions illustrates the poor analysis on the part of the Planning
Commission in approving CMVMO09-111.

Fundamentally, the Planning Commission erred in failing to require the applicants to formally
complete Design Review pursuant to Chapter 17.136 Design Review of the Oakland Planning
Code. Section 17.136.025 specifically notes that: ... a proposal will be exempt from design review
if it meets each of the provisions set forth below ... the proposal does not require a conditional
use permit or variance, pursuant to Title 17 of the Oakland Planning code. The operative word is
"each of the provisions". The proposed use requires a major conditional use permit and a major
variance, and therefore does not meet the requirements for an exemption from regular design
review. In addition, the proposed use is not considered a smali project design review. The
applicant is required to meet the requirements of Section 17.136.040. While it may be the
"practice" of the Planning Commission not to require existing structures to undergo design
review, Chapter 17.136 Design Review does not affirmatively exempt existing structures and
Section 17.136.040 provides an exemplary, not exhaustive, list of projects requiring regular
design review. The Planning Commission’s failure to require the applicant to formally apply for
and obtain approval for regular design review precluded the Planning Commission and the
public from adequately addressing whether the proposed use and attendant structures meet all
applicable design review criteria.

Required Finding

E. That the proposal conforms in alt significant respects with the Oakland General Plan and with
any other applicable plan or development control map which has been adopted by the City
Council.

Adopted Planning Commission Finding of October 7, 2009

The General Plan allows for approval of Alcoholic Beverage Sales uses by Conditional Use Permit
and in this case, Variance. The General Plan allows for businesses that will not cause undue
nuisance activity. The Neighborhood Center Commercial land use category envisions a wide
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range of retail, restaurant and specialty stores along with promoting mixed-used developments.
An attractive ond well-managed commercial operation at this focation will conform to the
General Plan.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate because it failed to consider the
entirety of the administrative record in reaching its conclusion and failed to affirmatively
determine that the proposed use of Alcohol Beverage Sales would, in fact, be an attractive and
well-managed commercial operation free of nuisances and consistent with all applicable plans,
policies and regulations. The Planning Commission finding states that: An agttractive and well-
managed commercial operation at this location will conform to the General Plan. This is simply a
statement with no supporting factual evidence. The finding does not explain or discuss how the
proposed project would actually be an attractive and well-managed commercial operation in
conformance with the General Plan. Findings are intended to bridge the gap between raw data
and conclusions so that the public, decision makers, and the courts can understand the rationale
for the conclusions. In this case, the Planning Commission has jumped to a statement of
conclusion with no factual underpinning evidenced in the administrative record.

The proposed use of Alcoho! Beverage Sales is in direct conflict with the Oakland Planning Code
in that it is located within 1,000 feet of an existing liquor store. The stated intention of the
Qakland Planning Code Section 17.114.010 as it relates to non-conforming uses, such as Nic Nak
liquors, is that: The purpose of these regulations is to control, ameliorate, or terminate uses
which do not conform to the zoning regulations. These regulations shall apply to all '
nonconforming uses. The Planning Commission's approval of Alcohol Beverage Safes that allows!
and legitimizes a nonconforming use which had a lapsed Deemed Approved Status for at least |
five years is contrary to the stated intentions and purpose of the Oakland Planning Code relating
to nonconforming uses. Moreover, the use of a highly unusual, and unorthodox planning theory,
never before used in the history of the City, that equates historicol relevance 10 a unique or
extraordinary physical constraint as the fundamental basis for approving a Major Variance
stands existing planning law, theory and practice as well as the Oakland Planning Code on its
head. This is a clear and substantial misapplication of the Oakland Planning Code wherein
approval of Major Variances are limited to unusual or extraordinary physical site constraints
such as topography, irregular lot configurations, or natural obstacles such as rock outcroppings.
Using a theory of historical relevance that appears to be based in Section 106 of the National
Historic Preservation Act as a rationale to approve a Major Variance is an abuse of authority and
discretion by the Planning Commission.

The Planning Commission has erred in not requiring regular design review as discussed in detail
above and, consequently, the project is not consistent with the requirements of regular design
review of the Oakland Planning Code.

In addition, the Planning Commission has not properly evaluated CMVM09-111 for consistency
with the requirements of the Americans with Disabilities Act in relationship to the parking,
ingress/egress, interior layout of the store and bathroom facilities. In fact, the administrative
record shows written public comments provided by Jeffrey G. Jensen, Chair of the East Lorin
Neighborhood Association, on October 7, 2005. Mr. Jensen which noted that: ... there are no
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provisions to require disabled parking and to make sure the floor area of the store is disabled
accessible and that the service counter is disabled accessible {particularly given the retention of
the security windows/counter). We see the lack of disabled accessibility as a fundamental
problem given the Ed Robert's Campus for the disabled that is currently being built at the Ashby
Bart Station. We request that this project be required to meet the Americans with Disabilities Act
and any other applicable focal, state or federal laws governing disabled access. If the City does
not believe the property must meet such laws, the findings for approval should discuss why

The Planning Commission also failed to require the applicants to remove the illegally installed 6-
foot-high fence and to replace it with a 42-inch fence that is consistent with the existing Oakiand
regulations governing fences at commercial facilities, the intention of which is to minimize
fortification of such sites. Consequently, the proposed development is not consistent with the
City requirements governing fences.

The adopted Planning Commission finding failed to adequately address the potential nuisance
activities associated with Alcohol Beverage Sales at 6400 Shattuck Avenue including increased
crime and adverse public health consequences. The adopted Planning Commission finding fails
to include, assess, analyze and address the over-saturation of existing Alcohol Beverage Sales
within a short distance from the newly proposed Alcohol Beverage Sales. The administrative
record does not support the implied conclusion of the Planning Commission that the proposed
Alcohol Beverage Sales will not result in a nuisance to the community. Importantly, the adopted
findings fail to recognize that within one mile of the newly proposed Alcohol Beverage Sales
there are already 18 existing Alcohol Beverage Sales (off-sale, not including onsite consumption
such as bars and restaurants) and fails to recognize the attendant increase in crime and adverse
public health effects when there is an over-concentration of Alcohol Beverage Sales as validated
by local, national and internationally peer-reviewed studies.

The cumulative effects of additional Alcohol Beverage Sales will increase crime and contribute to
the existing adverse health effects of the surrounding area. This causal relationship between an
over-concentration of alcohol outlets and crime and adverse health effects has been well-
documented, locally, nationally and internationally in peer-reviewed studies. Many of these
studies were entered into the administrative record for Planning Commission consideration by
We Fight Blight, but were ignored and never analyzed in relationship to the newly proposed
Alcohol Beverage Sales and the already existing 18 off-sale Alcohol Beverage Sales within one
mile of the former Nic Nak Liquor Store.

Recognizing the detrimental effects of liquor outlets on the City of Oakland, the City Council has
developed policies and regulations in the Oakland Planning Code to further limit and control the
number of liguor stores within Oakland and has established the Deemed Approved Status for
non-conforming liquor outlets with the specific intention of reducing and eliminating non-
conforming liquor outlets and ensuring that new liquor outlets meet all applicable standards,
including not being located within 1,000 feet of an existing liquor store. See Chapters 17.156
and 17.114 of the Oakland Planning Code for Deemed Approved Status and Nonconforming
Uses respectively. This is intended to prevent over-concentration of liquor outlets due to their
adverse effects on neighborhoods. The approval of newly proposed Alcohol Beverage Sales
within 1,000 feet of another liquor store is inherently contrary to the elimination, amelioration



and mitigation of nuisance activities associated with conditional uses and nonconforming uses
and consequently is not consistent with the Oakland Planning Code.

Section 17.102.210 (A)-Special Use Permit Criteria:

Required Finding

1. That the proposal will not contribute to undue proliferation of such uses in a area where
additional ones would be undesirable, with consideration to the be given to the area's
function and character, problems of crime and loitering, and traffic problems and capacity.

Adopted Planning Commission Finding of October 7, 2009

Such an Alcoholic Beverage Sales Activity, managed like this one has been for decades, does not
tend to provide the same types of loitering and other problems as do many other small markets
with Alcoholic Beverage Sales. City crime statistics for recent months show that overall crime
rates near the appficant’s store are similar to commercial areas elsewhere in the City which do
not have an image as crime locations, such as Rockridge, Temescal and Montclair. The
neighborhood streets have sufficient capacity to support this small facility without cousing undue
traffic or other problems. '

tnadequacy of Planning Commission Finding

The adopted Pltanning Commission finding is inadequate and fails to accurately consider and
take into account the entirety of the administrative record as it relates to the undue
proliferation of Alcohol Beverage Sales. Furthermore, the Planning Commission's use of crime
data comparisons is based on a faulty analysis. As previously noted, We Fight Blight has
provided a detailed analysis as part of the administrative record tdentifying a total of 18 existing
off-sales facilities within approximately one mife of the proposed Alcohol Beverage Sales at 6400
Shattuck Avenue and the problems that such Alcohol Beverage Sales have had in terms of crime
and nuisance activities. In addition, We Fight Blight has provided local, national and
international studies showing the causal relationship between the density of alcohol outlets and
crime and public health concerns.

The adopted Planning Commission finding failed to address or consider in any meaningful way
the information provided by We Fight Blight and the effects the proliferation of Alcohol
Beverage Sales would have on the area's character. As noted in the administrative record, the
area around the former Nic Nak Liquor Store has changed significantly over the years with
ongoing reinvestment by private property owners including the development of the Nomad Cafe
and other new neighborhood serving businesses along Shattuck Avenue. The Planning
Commission's own adopted findings recognize that: The building at 6400 Shattuck Avenue is
existing, with a facade covered with non-historical materials which do little to enhance the
surrounding commercial and residential area. The fortified appearance of the site reflects
obsolete design standards which do not reflect the ongoing reinvestment of the neighborhood by
private property owners. We Fight Blight provided photographs of the 18 existing alcohol outlets
within one mile of Nic Nak showing that the vast majority of these existing outlets exhibit a
similar aesthetic as the former Nic Nak Liquor Store and have a cumulatively negative effect on
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the area's character. Communities such as Rockridge, Temescal and Claremont do not have the
proliferation of such alcohol outlets contributing to aesthetic blight and the cumulative negative
effect on their area's character. The Planning Commission failed to consider the entirety of the
administrative record in their findings to approve CMVM09-111.

The adopted Planning Commission finding notes that: Such an Alcocholic Beverage Sales Activity,
managed like this one has been for decades, does not tend to provide the same types of loitering
and other problems as do many other small markets with Alcoholic Beverage Sales. This
conclusion of the Planning Commission is faulty in that it makes a determination regarding
management of the facility over decades, without consulting or analyzing historical crime
statistics or police records except for City crime statistics for recent months (see below).
Moreover, the Alcohol Beverage Sales had ceased for at least a five-year period thereby
eliminating or substantially minimizing alcohol related nuisances that could possibly be
generated from the site and spilling over into the nearby neighborhood for that duration of
time.

The adopted Planning Commission finding notes that: City crime statistics for recent months
show that overoll crime rates near the applicant’s store are similar to commercial areas
elsewhere in the City which do not have an image as crime locations, such as Rockridge,
Temescal and Montclair. The adopted finding failed to identify what specific crime statistics
were being compared and over what specific timeframe. The term recent months suggests the
Planning Commission used several months of police crime statistics prior to the submittal of
CMVMO09-111. The use of only several data points at one juncture in time, however, does not
provide a statistically valid method of comparison. Crime statistics are subject to a high degree
of variability and numerous influences requiring a more sophisticated statistical analysis over a
longer time frame to assess causal relationships. There is nothing in the administrative record
from the Planning Staff, the Planning Commission or the applicants that analyzes the crime
statistics in any meaningful way to allow for such a comparison. Moreover, the applicants had
ceased selling alcohol for at least five years and were only open and selling alcohol (illegally} for
several months before the City required them to cease alcohol sales and obtain a Major
Conditional Use Permit and Major Variance. Thus, the use of recent crime statistics or even
those within the last five years or so do not provide an appropriate comparison since the site
has been substantially free of Alcohol Beverage Sales. Consequently, the adopted Planning
Commission finding is faulty.

The adopted Planning Commission finding states that: The neighborhood streets have sufficient
capacity to support this smalf facility without causing undue traffic or other problems. This
conclusion has no evidentiary basis in the administrative record. No traffic studies, trip
generation analyses or baseline information on existing traffic conditions were provided by the
Oakland Planning Staff, the applicants or anyone else to adequately assess the potential traffic
impacts of the proposed project. Consequently, the cenclusion regarding sufficient street
capacity is simply an unsubstantiated assertion.

The administrative record shows written public comments provided by Jeffrey G. Jensen, Chair
of the East Lorin Neighborhood Association, on October 7, 2009 that noted: The existing parking
fayout is inappropriate and will cause adverse traffic conditions that have not been properly
evaluated by the City. We requested previously that the parking layout be reviewed and revised.
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Currently, on the Alcatraz entrance a stripped parking slot sits within the entrance driveway. The
lack of appropriate one way ingress and egress may couse inappropriate stacking within the
Shattuck and Alcatraz Avenue intersection and attempts at left hand turns that contribute to
congestion and inefficient movements through the intersection. Despite these comments, the
Planning Commission failed to adequately address or analyze any traffic or parking issues.
Consequently, the adopted Planning Commission finding that this small facility will not cause
any traffic issues is inadequate and without foundation.

Required Finding

2. That the proposal will not adversely affect adjacent or nearby churches, temples or
synagogues; public or parochial, or private elementary, junior high, or high schoels; public
parks or recreation centers; or public or parochial playgrounds.

Adopted Planning Commission Finding of October 7, 2009

The facility is approximately 960 feet from a community park/former school site on Shattuck
Avenue and is unlikely to adversely affect it. Likewise, houses of worship are likely too distant to
experience effects. This facility design has built-in sound attenuation characteristics within the
structure. Stoff befieves that the convenience market use will protect nearby uses from adverse
effects.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inaccurate and the conclusions are without
foundation. The proposed Alcohol Beverage Sales are located near several schools, parks and
religious facilities including:
{1} Shattuck United Methodist Church, 6300 Shattuck Avenue, Oakland. Approximately 316
feet;
{2) Sankofa Academy/Bushrod Park, 581 61st Street, Oakland. Approximately 950 feet;
{3} The Gnostic Center, 3201 Shattuck Avenue, Berkeley. Approximately 1,000 feet;
{4) All Nations Church of Christ, 2003 Woolsey Street, Berkeley. Approximately 1,478 feet;
and
(5} Greg Brown Mini-Park, 1907 Harmon Street, Berkeley. Approximately 1,584 feet.

The Planning Commission failed to adequately analyze potential impacts to schools, parks and
religious facilities. As noted in the administrative record by We Fight Blight, nuisance effects
from over-concentration of alcohol outlets are not limited to the actual site of sales, but can be
spread throughout the neighborhooed and community. The Chair of the Shattuck Crime
Prevention Council, Don Link, also provided comments that empty liquor bottles and garbage
from nearby convenience facilities have historically been found on the property of the Shattuck
United Methodist Church, which is approximately 316 feet from the newly proposed Alcohol
Beverage Sales. However, the Planning Commission discounted and disregarded this testimony
when assessing the effects to nearby houses of worship. Other appellants, living much further
than 316 feet from the former Nic Nak Liquor Store provided testimony about the adverse
effects they have experienced from drunken patrons of other liquor stores such as litter, vomit,
urine, and feces. However, the Planning Commission also disregarded this testimony and
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erronecusly concluded that houses of worship were likely too distant to experience effects.
There is nothing in the administrative record to actually support the Planning Commission's
conclusion that there would be no effect on houses of worship. The weight of evidence and
testimony actually pointed otherwise. We Fight Blight provided several local, national, and
international peer reviewed studies showing the causal relationship between the density of
alcohol outlets and an increase in crime and adverse public health consequences. However, the
Planning Commission also ignored this information in assessing the effects on nearby schools,
parks and religious facilities. Consequently, the adopted Planning Commission erred by not
accurately consider the entirety of the administrative record.

Required Finding

3. That the proposal will not interfere with the movement of peaple along an important

pedestrian street.

Adopted Planning Commission Finding of October 7, 2009

The facility parking lot provides two sites of entrance, on Shattuck and Alcatraz Avenues, spaced
apart, minimizes the crowd management issues of the building tenant. The building entry does
not impede pedestrian corridors. Aesthetic improvements are recommended in conditions to
enhance the pedestrian character of the site.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate and not supported by the
administrative record. Both Alcatraz Avenue and Shattuck Avenue are important pedestrian
streets and serve as major transportation corridors with significant public transportation and

- bus stops at the intersection. Access to 6400 Shattuck Avenue is provided by driveway from
Alcatraz and Shattuck Avenues at the corners of the intersection. The administrative record
provides concerns from the Chair of the East Lorin Neighborhood Association, Jeffrey G. lensen,
regarding left hand turns into the facility, lack of one way ingress/egress, lack of disabled
parking, and potential inefficient stacking onto Alcatraz and Shattuck Avenues. Mr. Jensen
requested a better analysis of these issues. Despite these relevant public comments and
recommendations, the Planning Commission failed to require any traffic studies, any trip
generation studies, parking studies or any analysis of circulation to better understand whether
the use would provide for efficient ingress/egress and parking so as not to interfere with the
movement of people along Shattuck and Alcatraz Avenues.

The adopted Planning Commission finding of October 7, 2009 states that: Aesthetic
improvements are recommended in conditions to enhance the pedestrian character of the site.
The finding is inadequate in and of itself because the Planning Commission failed to identify in
the findings the specific conditions that are intended to enhance the pedestrian character of the
site. As a result, it is difficult, if not impossible, for the public to determine and evaluate the
nexus between the project effects and the imposed conditions, the proportionality of the
mitigation or conditions in relationship to the project effects and whether the effectiveness of
the conditions to improve the pedestrian character of the site can be reasonably measured to
assess their relative success.
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Required Finding

4, That the proposed development will be of an architectural and visual quality and character,
which harmonizes with, or where appropriate enhances the surrounding area.

Adopted Planning Commission Finding of October 7, 2009

The 1969 building's facade is plain with unfeatured walls and windows, with little landscaping
and a fenced paved lot, doing little to enhance or harmonize with the area. Retrofitting and
improvement to fencing, signs and interior fortifications are necessary, and have been
recommended in the Conditions of Approval.

Inadequacy of Planning Commission Finding

The adopted finding of the Planning Commission is inadequate. Fundamentally, the Planning
Commission erred in failing to require the applicants to formally complete Design Review
pursuant to Chapter 17.136 Design Review of the Qakland Planning Code. Section 17.136.025
specifically notes that: ... @ proposal will be exempt from design review if it meets each of the
provisions set forth below ... the proposal does not require a conditional use permit or variance,
pursuont to Title 17 of the Oakland Planning code. The operative words are each of the
provisions. The proposed use requires a major conditional use permit and a major variance, and
therefore does not meet the requirements for an exemption from regular design review. In
additicn, the proposed use is not considered a small project design review. The applicant is
required to meet the requirements of Section 17.136.040. While it may be the "practice" of the
Ptanning Commission not to require existing structures to undergo design review, Chapter
17.136 Design Review does not affirmatively exempt existing structures and Section 17.136.040,
provides an exemplary, not exhaustive, list of projects requiring regular design review. The :
Planning Commission's failure to require the applicant to undergo regular design review
precluded the Planning Commission and the public from adequately addressing whether the
proposed development will be of an architectural and visual quality and character that
harmonizes with, or where appropriate enhances the surrounding area.

As conditioned, the approval of the Planning Commission allows the applicant to fortify the
property with an excessively high wrought iron fence, retain nonconforming business signs that
rise above the roofline and that are faded, retain the nonconforming billboard, and essentially
leave intact a 1969 building facade with unfeatured walls and windows. This is contrary to the
stated purpose of ameliorating nonconforming uses and ensuring the architectural quality of the
of the site and structures enhances the surrounding area. The Planning Commission failed in its
fundamental duty to ensure the attendant structures meet current design and aesthetic
standards.

The adopted Planning Commission finding of October 7, 2009 states that: Retrofitting and
improvement to fencing, signs and interior fortifications are necessary, and have been
recommended in the Conditions of Approval. The adopted finding is inadequate. As noted in the
administrative record, the applicants had an existing chain link fence that they replaced with a
new wrought iron fence. The previous chain link fence was built prior to 2001. In 2001 the City
Council adopted new fence regulations limiting the height of front yard fences to 42-inches.
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There is also a requirement to limit the fence heights to 42-inches where the side yard abuts a
street and/ar the front yard of an adjacent property. The applicants removed the legal
nonconforming chain link fence and replaced it with a wrought iren fence after the City Council
passed and adopted the new regulations in 2001 to limit fence heights. This was done without
the benefit of a required fence permit that allows the City to evaluate location, height and
materials of the fence. A neighbor complained to the City about the new wrought iron fence
location, as it was placed within the public right of way, and the City erroneously only required
the fence to be relocated off the public right of way, but did not require the applicants to lower
the fence to 42-inches. Because the fence was a legai nanconforming fence and had been
removed and replaced and then relocated, the applicants are required to meet current City
fence requirements. The changes in Oakland fence regulations regarding fence heights were
specifically to prevent the fortification of commercial and residential properties. The six-foot-
high wrought iron fence perpetuates a sense of fortification, exactly what the City Council was
attempting to prevent, and fails to harmonize with the surrounding area by creating a harsh
urban fortress.

The original August 5, 2009 Staff recommendation had a condition requiring the removal of the
six-foot-high wrought iron fence and allowing it to be replaced with a 42-inch fence. This is
consistent with the existing requirements and treatment for the removal, replacement and
relocation of a legal nonconforming fence. However, in the adopted Planning Commission
findings and conditions for approval of October 7, 2009, the Planning Commission allowed the
applicants to retain the illegally placed six-foot-high wrought iron fence. Erroneously, the
Planning Commission failed to articulate any rational basis rooted in existing regulations as to
why such a fence is allowable, particularly given its history as a legal nonconforming use and its
removal and illegal replacement by the applicants without the benefit of a fence permit. The
fortification of the site with a six-foot high fence is contrary to adopted City fence regulations.
The adopted Planning Commission finding is inadequate because it failed to take into account
the entirety of the administrative record and failed to rationalize its decision to allow a
nonconforming fence to remain in place to the detriment of the community.

Required Finding

5. That the design will avoid unduly large or obtrusive signs, bleak unlandscaped parking areas,
and an overall garish impression.

Adopted Planning Commission Finding of October 7, 2009

Existing signage is legal nonconforming and exceeds the minimum allowed by code. No change
in signs is proposed by the applicant, except to make good faith efforts to remove the legal
nonconforming billboard within the next 6 months. Staff recommends the attached Conditions of
Approval to require modification of the freestanding pole sign and introduction and/or
maintenance of certain signs required by state law regarding alcohol sales and consumption.

No additional parking areas would be built and the existing parking, while giving a plain
appearance, provides sufficient parking spaces for this use. Either use should require retrofitting
of the parking lot with a lower fence, trimmed at the corner, additional landscaping and other
enhancements to remove the bleak view.
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Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate and failed to take into account the
entirety of the administrative record in reaching its conclusion. Furthermore, the required
conditions failed to adequately address and ensure compliance with the required findings.

The adopted Planning Commission finding of October 7, 2009 correctly notes that: ... existing
signage is legal nonconforming and exceeds the minimum allowed by code. However, the finding
fails to specifically identify each sign and the aggregate area of the signs, and the adopted
conditions failed to ensure that all nonconforming signs are removed and replaced with
conforming signs or are altered tc become conforming signs. Because all of the existing signs,
except the billboard, are signage related directly to the lapsed deemed approved status for
former Alcohol Beverage Sales, and would be used as part of the newly proposed Major
Conditional Use Permit and Major Variance for Alcohol Beverage Sales, the Planning
Commission must evaluate such signs for consistency with existing sign standards in the Oakland
Planning Code.

As noted in photos provided for the administrative record by We Fight Blight there are currently
several nonconforming signs on the property:
{1} a pole sign (Nic Nak) that is taller than 10 feet;
{2} abillboard;
(3} afaded sign attached to the front of the property identifying Pepsi and Groceries and
Liguors which rests above the roofline; and
{4} a faded sign attached to the rooftop identifying liguors and Fresca.

The Planning Commission substantially erred in failing to adopt conditions that would ensure all
approved signage (existing or otherwise) is consistent with the requirements of Section 17.104
of the Oakland Planning Code relating to General Limitations on Signs. The existing pole sign
projects over the sidewalk. Section 17.104.020 of the Planning Code only allows signs attached
perpendicularly to the face of a building to project over the sidewalk. There are no provisions for
pole signs to project over the sidewatk. While the Planning Commission adopted a condition
requiring the pole sign be reduced to ten feet in height, the adopted Planning Commission
conditions failed to address and ensure that the pole sign does not encroach over the public
right of way. However by requiring the pole sign, which is located to the front of the property
near the intersection of Shattuck and Alcatraz, to be lowered to ten feet in height the Planning
Commission may have inadvertently caused a line of sight problem for motorists entering the
intersection. No effort was made by the Planning Commission to address this potential concern.

Section 17.104.020 also notes the maximum height of any sign that is attached to a building may
not exceed the height of the building wall that it is attached to. In this case, there are two
existing signs that project over the roofline higher than the wall to which they are attached.
However, the adopted findings and the conditions of the Planning Commission fail to identify
and ameliorate these nonconforming signs.
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As noted in the administrative record, the applicant, Mr. Pannell, proposed to remove the
billboard on his property at the public hearing of August 5, 2009. This was but one inducement
to convince the Planning Commissioners to approve the project. However, the adopted Planning
Commission Conditions state that: The applicant has voluntarily agreed to make reasonable
good faith efforts to remove the existing freestanding biltboard by March 31, 2010 at his own
expense, with any required permits unless time is extended by the Zoning Manager for cause up
to an additional 90 (ninety) days. As written, the condition only requires a good faith effort on
behalf of the applicants. The condition fails to expressly require the removal of the
nonconforming sign. This is contrary to existing public policy and the stated intent of the
Oakland Planning Code to ensure nonconforming uses disappear or become fully conforming
with all applicable laws and policies of the City of Oakland.

The adopted Planning Commission finding relative to parking and the adopted Planning
Commission conditions to ensure that bleak unlandscaped parking areas are avoided are
inradequate. While the parking is an existing feature of the site, the fapse of the pricr Alcohol
Beverage Sales Deemed Approved Status as a legal nonconforming use and the submittal of a
Major Conditional Use Permit and Major Variance for newly proposed Alcohol Beverage Sales
requires the Planning Commission to review and evaluate all existing facilities that would
support the newly proposed Alcohol Beverage Sales as if they were new. Consequently, the
parking is subject to all existing City regulations governing parking.

Written public comments provided by leffrey G. Jensen, Chair of the East Lorin Neighborhood
Association, on October 7, 2009 noted that: The existing parking layout is inappropriate and wifl
cause adverse troffic conditions that have not been properly evaluated by the City. We requested
previously that the parking layout be reviewed and revised. Currently, on the Alcatraz entrance a
stripped parking slot sits within the entrance driveway. The lack of appropriate one way ingress
and egress may cause inappropriate stacking within the Shattuck and Alcatraz Avenue
intersection and attempts at left hand turns that contribute to congestion and efficient
movements through the intersection. Also, there are no provisions to require disabled parking
and to make sure the floor area of the store is disabled accessible and that the service counter

is disabled accessible (particularly given the retention of the security windows/counter). We see
the lack of disabled accessibility as a fundamental problem given the Ed Robert's Campus for the
disabled that is currently being built at the Ashby Bort Station. We request that this project be
required to meet the Americans with Disabilities Act and any other applicable local, state or
federal laws governing disabled access. If the City does not believe the property must meet such
laws, the findings for approval should discuss why. Despite these public comments, the Planning
Commission failed to analyze and assess the adequacy of the parking.

There is currently no existing landscaping within the parking lot. The adopted Planning
Commission Conditions state that: ... at the corner of Shattuck and Alcatraz Avenues, to provide
an inset parallel to the side Avenue, along that portion into which the existing gates do not
open, with landscaping added outside of the inset.... There are no other requirements for
landscaping, there is no site plan showing the location and area of landscaping and irrigation,
there is no plant palette showing the types of plants to be provided, and there is no
quantification or other assessment to show precisely how much landscaping will actually be
provided to avoid the appearance of bleak unlandscapped parking areas. Furthermore, there is
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no requirement for the applicants to actually maintain the meager amount of landscaping, but
only to provide it.

The adopted Planning Commission finding states that: Either use should require retrofitting of
the parking fot with a lower fence, trimmed at the corner .... However, the adopted Planning
Commission conditions relating to the fence relocation and adjustment fail to actually require
the fence to be lowered. As discussed previously, the entire chain link fence was removed and
replaced illegally with a black wrought iron fence, without the benefit of a required City fence
permit. The removal and replacement occurred after the adoption in 2001 of new fence
requirements limiting such fences to 42-inches in height. The entire fence does not conform to
existing fence regulations that are intended to prevent fortification of commercial sites.
Consequently, the excessively high fence contributes to the bleak unlandscaped parking areas.
The applicants have never requested a Variance from the Planning Commission for the fence as
part of their new application for Alcohol Beverage Service. The Planning Commission’s action to
approve the fence and impose conditions that essentially legitimize its excessive height,
contrary to existing Planning regulations, is an abuse of discretion and decision-making
authority.

Required Finding
6. That adequate litter receptacles will be provided where appropriate.
Adopted Planning Commission Finding of October 7, 2009

As conditioned, there will be non-flammable trash containers installed proximate to the entrance
of the facility and litter will be removed from the sidewalk and gutter in front of and to twenty
feet beyond the premises.

Inadequacy of Finding

The adopted Planning Commission finding is not consistent with the stated condition. The
adopted findings state that: ... there will be non-flammable trash containers installed proximate
to the entrance of the facility ... The adopted finding states there will be more than one trash
container. However, the condition only requires the applicant to maintain at least one (1) non-
flammable trash can located near the entrance of the store. The adopted condition is
insufficient to ensure that litter and garbage will not be deposited into nearby residential areas. .

Required Finding

7. That where the proposed use is in close proximity to residential uses, and especially to
bedroom windows, it will be limited in hours of operation, or designed or operated, so as to
avoid disruption of residents’ sleep between the hours of ten PM and seven AM.

Adopted Planning Commission Finding of October 7, 2009

The walls and windows of the dwelling are near the store building and parking lot, establishing
the potential for late night sound impacts on residences. Attached conditions are provided to
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ameliorate some of the noise effects, including reduced hours of evening operations and lighting
controls.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate and the adopted Planning Commission
conditions relating to hours of operation do not adequately preclude the generation of noise to
avoid disruption of residents’ sleep between the hours of ten PM and Seven AM.

The adopted Planning Commission condition of October 7, 2009 states that: The business may
be open to the public for business from 7 am to 10 pm daily. Any work outside these hours shall
solely be staff preparation and not open to the public. This adopted Planning Commission
condition is vague and potentially allows for deliveries and other noise generating activities after
10 pm such as cleaning up of the site, graffiti removal, movement of product, power washing of
the parking lot, painting of the building, etc. The term staff preparation is ill-defined and subject
to an open-ended interpretation that defeats the principal purpose of the requirement to avoid
disruption of residents’ sleep between the hours of 10 pm and 7 am. Moreover, the finding in
and of itself indicates an inadequacy in meeting the reduction of noise by stating that: Attached
conditions are provided to ameliorate some of the noise effects. While this statement implies
that some remaining noise effects will remain and will not be mitigated, the findings leave silent
the magnitude of the estimated noise effects. Because the condition is ill-defined and
unenforceable as it relates to staff preparation and will not meet the intent of the Planning
requirement, the Planning Commission erred in adopting the condition.

Section 17.102.210(B}-Special Use Permit Criteria

Required Finding

C. Special Restrictions on Establishments Selling Alcoholic Beverages.
1. No Alcoholic Beverage Sales Commercial Activity shall be located closer than one
*  thousand (1,000) feet to any other Alcoholic Beverage Sales Commercial Activity
except;

a. On-sale retail licenses located in the Central District {defined as within the
boundaries of 1-980 and Brush Street to the west; 27th Street to the north;
Harrison Street/Lake Merritt and the Lake Merritt Channel to the east; and the
Estuary to the south); or
Activity is in conjunction with a Full-Service Restaurant; or

c. Establishments with twenty-five (25) or more full time equivalent (FTE)
employees and a total floor area of twenty thousand (20,000) square feet or
more.

Adopted Planning Commission Finding of October 7, 2009

This proposed location is within 80 feet of a market across the street selling beer and wine. A
Variance has been requested to allow this Alcoholic Beverage Sales Commercial Activity closer
than one thousand (1,000) feet to any other Alcoholic Beverage Sales Activity. This is not an
adverse precedent for other such uses, due to the distinctive historicol association over several
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decades between this facility and this neighborhood, which is not present for many other
Alcoholic Beverage Sales facilfities in West and North Oakland.

This store will provide for an otherwise unmet Alcoholic Beverage Sales need for a population in
the immediate OQakland Community. While beer and wine can be purchased across Alcatraz
Avenue, spirit liquors cannot be purchased anywhere within convenient walking distance unless
restored at this location.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate as it failed to consider the entirety of
the administrative record and its conclusions rely on unsubstantiated assertions that have no
evidentiary basis. Moreover, the Planning Commission's use of a novel and unorthodox planning
theory that uses historical relevance (historical association) as a basis for a Major Variance is an
abuse of discretion and authority. This theory of historical relevance has never been used in the
history of Qakland to justify a Major Variance and is a patent misapplication and
misinterpretation of the requirements of 2 Major Variance.

The adopted Planning Commission finding notes that: This proposed location is within 80 feet of
a market across the street selling beer and wine. A Variance has been requested to alfow this
Alcoholic Beverage Sales Commerciol Activity closer than one thousand (1,000} feet to any other
Alcoholic Beverage Sales Activity. This is not an odverse precedent for other such uses, due to the
distinctive historical association over several decades between this facility and this
neighborhood, which is not present for many other Alcoholic Beverage Sales facilities in West
and North Oakland.

There is nothing in the administrative record that identifies or analyzes any other existing
businesses or sites in Oakland that could qualify under this novel theory of historical relevance.
There is no basis in the administrative record to conclude that other Alcohol Beverage Sales, or
even other undesirable legal nen-conforming land uses, could not fall under this unique theory.
Hence, the Planning Commission's conclusion this would not set a precedent is faulty because it
has no foundation or evidentiary basis whatsoever. The Planning Commission's conclusion is
simply an unsubstantiated assertion. Moreover, the use of West and North Oakland as the
baseline by which to assess whether a precedent may be established is inherently faulty. The
Qakland Planning Code governing variances and the application of the unique and unorthodox
planning theory of historical relevance would apply not only to West and North Oakland, but to
the entire City of Oakland. Therefore, any assessment of a potential precedent must include an
evaluation of businesses city-wide that currently have a Deemed Approved legal nonconforming
and/or lapsed Deemed Approved legal nonconforming status. This would involve not only
Alcohol Beverage Sales, but any other land uses with such Deemed Approved Status.

The adopted Planning Commission finding alludes to distinctive historical associations over
several decades between the former Nic Nak Liquor Store and this North Oakland
neighborhood. However, the facts as noted in the administrative record are that the applicants
had shut down their Alcohol Beverage Sales for at least five years, if not longer, thereby severing
any historical relationships with their customer base and the neighborhood. The applficants
themselves do not live in North Oakland. Rather, the applicants live in the Trestle Glen
neighborhood of Oakland and they also own a vacation home in Clear Lake, California.
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Testimony from supporters of the applicants at the August 5, 2009 public hearing show the vast
majority of the supporters did not identify where they actually reside. Thus, the ability of the
applicant's supporters to accurately testify that the applicants had any specific and unique
historical and ongoing relationship with the East Lorin Neighborhood, the Halcyon
Neighborhood or Beat 11x for that matter is highly suspect. This is because it is unclear whether
the supporters themselves live in North Oakland and participate in North Oakland community
events to the degree they can testify to the applicants' unique ongoing and historical association
and participation in North Oakland leadership, social, and community functions. Nevertheless,
the Planning Commission erroneously assigned the testimony of the applicant's supporters great
‘weight in their decision.

The applicants also claimed to have a list of 300 plus signatures from supporters in the
neighborhood. While the Planning Commission used the list to gauge support for the applicant,
the Planning Commission never verified the authenticity of the signatures and that the
supporters actually resided in North Qakland where the applicants claim to have a historical
association. The administrative record shows that neither the applicants nor their supporters
pointed to any specific historical or existing community organizations within North Oakland,
such as houses of worship, neighborhood associations, business associations, crime prevention
councils, city boards or commissions, educational institutions or youth groups for which the
applicants or their former Nic Nak Liquor Store has historically participated. Moreover, there
was nathing in the administrative record to distinguish such participation as being unigue.
Anecdotally, the Chair of the East Lorin Neighborhood Association, Jeffrey G. lensen, noted for
the administrative record that: | have owned my home several blocks from the Nik Nac Liquor
Store for the past nine years. | have been the Chair of the East Lorin Neighborhood Association
for the past four years of which the Association boundary abuts the Nic Nak Liquor Store. | have
been appointed by the City of Berkeley as @ member of the Ashby Task Force. | have been a
member of the Shattuck Crime Prevention Council for Beat 11-X for the past four years. | have
been active on various community, crime, economic development, city budget and other
functions. | have attended hundreds of community meetings for North Oakland and South
Berkeley. During this time, | had never heard of Mr. Pannell until he re-opened his liguor store.
None of the neighbors | know, with few exceptions, know Mr. Pannell. His self proclamation that
he is a “pillar of the community” and that his liquor store has a distinctive historical association
to the neighborhood is based on sheer fabrication and a romantic notion and has little to no
foundation in the administrative record. However, this type of testimony was ignored by the
Planning Commission in reaching its decision to approve CMVM09-111.

A careful reading of the administrative record reveals there is no real evidentiary basis
supporting the idea of historical association or relevance on the part of the applicants. This idea,
which is totally irrelevant to the approval of a Major Variance, was used inappropriately and
without any legal or historical precedent by the Planning Commission to approve a Major
Variance for Alcoho! Beverage Sales at 6400 Shattuck Avenue. The Planning Commission took
this affirmative action even though the adopted public policy of the City is to limit and
ameliorate nonconforming uses such as Alcohol Beverage Sales. This is a clear abuse of authority
and discretion by the Planning Commission.

The adopted Planning Commission finding states that: This store will provide for an otherwise
unmet Alcoholic Beverage Sales need for a population in the immediate Cakland Community.
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While beer and wine can be purchased across Alcatraz Avenue, spirit liquors cannot be
purchased anywhere within convenient walking distance unless restored at this location. Again,
there is no foundation in the administrative record to support this Planning Commission
conclusion. First, there has been absolutely no discussion or evaluation by the Planning
Commmission as to what constitutes a convenient walking distance. Is one block, one mile, one
census tract, one census block convenient? Secondly, there is no factual or regulatory basis for
asserting that an unmet need must be assessed solely on the basis of accessibility for
pedestrians. Ease of accessibility depends on many factors including, but not limited to, mode of
travel, terrain and the location of other similar facilities in both North Oakland and South
Berkeley. There has been a wholly inadequate evaluation by the Planning Commission of the
existing alcohol outlets within a reasonable distance that are accessible by public transportation,
personal auto, walking, bicycling and other conveyances. We Fight Blight has provided, as part
of the administrative record, an excellent evaluation of the over-concentration of alcohol outlets
within approximately one mile from the Nic Nak site at :
http://wefightblight.blogspot.com/2009/09/nic-nak-liguors-case-for-over.html

We Fight Blight states that: There ore a total of 18 existing off-sale liquor outlets within an
approximately 1 mile radius of Nic Nak. if Nic Nak is granted a Major Variance to peddle liquor it
will make 19.

We chose an approximately 1 mile geographic limitation for our assessment as it takes only 15-
20 minutes to walk one mile, 5-7 minutes to bicycle one mile and 1-2 minutes to drive one mile
{not counting wait times at lights). A one mile gecgraphic boundary gives a reasonably
convenient radius for oll modes of travel and provides a more comprehensive assessment of
over-concentration than does a much smaller census tract.

This assessment does not include the many on-sales liquor outlets such as the Starry Plough, the
White Horse Bar and Inn, Valparaiso, Dorsey's Lockers and Nick's Lounge where disturbances
have included everything from people being drunk in public, to drunken bar fights, shootings,
stabbings and even murders {Dorsey’s Lounge and Nick's Lounge). This assessment also does not
include the liquor stores that have afready been shut down as public nuisances.

At the public hearing of August 5, 2009, Stephen Glaudeman also presented a similar analysis
{though with a different geographic focus of approximately one-half a mile) with a poster board
and entered it into the administrative record. The analysis of We Fight Blight makes it
abundantly clear that there are many other liquor stores that are readily accessible within a
short distance that are meeting the hard liquor needs of the community. The Planning
Commission erred in its decision by disregarding the entirety of the administrative record that
clearly shows there is an over-concentration of liquor outlets within approximately one mile of
6400 Shattuck Avenue and that many of these liquor outlets provide all of the same products
the applicants propose to sell including hard liguor. Consequently, the Planning Commission
conclusion that: spirit liquors cannot be purchased anywhere within convenient walking distance
unless restored at this location is factually incorrect and not substantiated by evidence in the
administrative record.
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SECTION 17.148.050{a)--VARIANCE FINDINGS:

Required Finding

1.

That strict compliance with the specified regulation would result in practical difficulty or
unnecessary hardship inconsistent with the purposes of the zoning regulations, due to unique
physical or topographic circumstances or conditions of design; or as an alternative in the case
of a minor variance, that such strict compliance would preclude an effective design solution
improving livability, operational efficiency or appearance.

Adopted Planning Commission Finding of October 7, 2009

‘Historical Relevance of the 6400 Shattuck Avenue property constitutes a unique physical

circumstance. The facility and activity cannot be moved while retaining these historical
associations, including neighborhood, social and leadership activities. Without a variance the
business may be forced to close, because it is not economically viable to have a convenience
market without alcohol sales in such a site where the building is setback/hidden in a commercial”
row and is in a small building. Preventing an economically viable product mix, including alcoholic
beverages, makes this site unsuitable for the type of commercial which has occupied the site for -
decades. This results in an unnecessary hardship inconsistent with the purposes of zoning
regulations. Rather than protecting the neighborhood, denying the variance could adversely ‘
change the historicol relationships in this part of the neighborhood. |

in addition, the physical aspects of the property are unique: the building is nearly the only i
commerciol building in the adjacent blocks which is set back this much from the commercial
street. The position of other buildings blocks visibility of the building, perhaps reducing its
commercial viability and making it more difficult to sustain commerce on convenience sales
olone; alcoholic beverage sales are needed to offset this condition of design in the existing
commercial structure.

The internal physical aspects of the building are also unique: unlike other alcohol sales focilities, !
o customer cannot walk up to a fiquor shelf and remove a bottle or can. Alcohol must be passed
through protective windows at this location. Thus some potential adverse secondary effects of -
alcoholic beverage service are prevented by the long-existing physical aspects of the building
which are different than many other West and North Oakland liguor services. The lack of history
of criminal behavior associated with the site has been confirmed by consulting Police records;
this unique design may contribute to the unusually low criminal history.

Inadequacy of Planning Commission Finding

The adopted Planning Commission Finding is inadequate in that is inconsistent with the adopted
public policy of the City. The Planning Commission's novel use of historical relevance to justify a
Variance, which is related to unique and extraordinary physical constraints, is a misapplication
of the existing Oakland Planning Ordinance. The use of historical relevance to justify and
approve a Major Variance is an abuse of authority and discretion by the Planning. In addition,
the Planning Commission’s adopted findings are based on a misreading of the administrative
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record and unsubstantiated assertions related to the characterization of the physical aspects of
the property being unique.

As noted in the administrative record, the applicants developed the site approximately 40 years
ago. At various times, they have operated the site as the former Nic Nak Liguor Store. Selling
liquor requires a license from the State Alcohol Beverage Control {ABC). Alcohol Beverage Sales
also requires a Major Conditional Use Permit and a Major Variance if the proposed liquor store
is within 1,000 feet of an existing liquor store.

In recognition of the significant and ongoing quality of life issues liquor stores have created in
Oakland, the City Council enacted changes to the regulations governing off-sale alcohol outlets
(liquor stores not bars/restaurants). The adopted public policy of the City Council relating to
nonconforming Alcohol Beverage Sales is to limit and control the proliferation of such. A
number of stores, including the Nic Nak Liquor Store, were granted a Deemed Approved Status
as a legal non-conforming use. As an existing liquor store, Nic Nak did not meet the new
Planning requirements, particularly since it is located within 1,000 feet of another liquor store, T
and K Market. But because Nic Nak had been in existence prior to the new regulations, it was
grandfathered as long as the applicants operated it without documented nuisance activities and
did not stop the continuous sales of alcohol for 90 days or more.

A stated purpose of the Oakland Planning Code, Chapter 17.114, is to eliminate nonconforming
uses by not allowing them to re-establish once they go out of business or eventually requiring
them to came into conformance with the most current Planning Codes. By their nature,
nonconforming uses are problematic in that they do not meet the most current zoning and
planning regulations.

In 2004, the applicants voluntarily closed Nic Nak Liquors and surrendered their State ABC
liquor license. On April 28, 2004, the City of Oakland notified the applicants by letter that the
City regulations permit legal nonconforming alcohol uses to remain in business if they comply
with the Deemed Approved program, including remaining in the alcohol sales business
continuously without a lapse of 90 days in sales. They were given ten days to appeal the decision
and notified that a Major Conditional Use Permit and Major Variance would be required to re-
open with liguor sales. They never did.

Five years later, in December 2008, the applicants cbtained a new State ABC liquor license and
applied for a Zoning Clearance under the new name of Jo Jo's. The City Planner at that time
erroneously issued an approval and the applicants recpened the liguor store with their new
state liguor license. Several neighbors, including the Chair of the East Lorin Neighborhood
Association, contacted the City and requested they investigate the re-opening of the liquor
store. it was found that the City Zoning Clearance was issued in error and the applicants were
told to cease liquor sales and once again apply for a Major Conditional Use Permit and Major
Variance.

After evaluating the history of the liquor store and the legal requirements for a Variance, the
City Planning Staff on August 5, 2009 recommended to the Planning Commission the Alcohol
Beverage Sales be denied. The August 5, 2009 staff report noted that: The proposed Variance to
the 1,000 foot separation standard in a neighborhood could set a precedent for other alcohol
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sales applications in the area ... Allowing alcohol sales uses to cluster closer than the 1,000 foot
radius could be detrimental to the vitality of an emerging commercial and mixed-node ... Staff
recommends denial of the Major Variance and Conditional Use Permit for Alcoholic Beverage
Soles. The findings required by the Oaktand Planning Code are not fulfilled in this case. Granting
the request would cause an adverse precedent. The liguor store lost its legal status 5 years ago
and community demand has been well-served by other Alcoholic Beverage Sales locations. A
neighboring market already provides beer and wine services to the immediate Shattuck
neighborhood. Several other liguor stores provide services near the edge of the 1,000 foot radius
from this store; and this additional venue for liquor is not necessary. The potential for adverse
secondary effects, such as loitering and littering, would likely increase with another operator in
the future.

The City of Oakland website that provides information to the public and potential applicants
states that: A Variance is permission to depart from the development standards, or setbacks, of
the zoning district. Variances provide the discretion and flexibility to resolve difficulties or
hardships that may be inappropriate where special or extraordinary circumstances occur on the
property. These circumstances do not mean economic hardship; rather, they refer to topographic
or physical attributes of the site that do not aflow for the development standards of the Zoning
District to be applied.

The key here is that under the Oakland Planning Code the Major Variance relates to a
topographic or physical attribute of the site that would not allow for the normal development
standards to be applied--in this case a 1,000 foot separation from another liquor store. There is
nothing in the administrative record that supports a Variance on the basis of a topographic or
physical attribute of the site such as an irregular lot size or configuration, steep topography or
other natural feature such as a rock outcropping.

The City Planning Commission, despite the Planning Staff recommendation for denial of Alcohol
Beverage Sales and opposition by the Shattuck Crime Prevention Council, the East Lorin
Neighborhood Association and several business owners, adopted findings on October 7, 2009 to
approve a Major Variance using a unique planning theory that historical relevance is equivalent
to a unique physical circumstance. The adopted Planning Commission findings state: Historical
refevance of the 6400 Shattuck Avenue property constitutes a unique physical circumstance. The
facility and activity cannot be moved while retaining these historical associations, including
neighborhood, social and leadership activities. In other words, because the applicants had
owned the site for 40 years and testified that they were pillars of the community they should be
allowed to re-open a nonconforming liquor store that had been shuttered for five years. This is
the case even though the City regulations provide that if you are closed for 90 days you lose
your Deemed Approved Status as a legal nonconforming use and a stated purpose ofthe
Oakland Planning Code is to eliminate nonconforming uses.

Essentially, the Planning Commission abused its authority by establishing a new threshold that is
not currently recognized in the Ozakland Planning Ordinance by equating historical relevance to
unigque physical circumstances. The City Planner Il, David Valeska, and the Zoning Manager, Scott
Miller, have both verbally acknowledged to the appellants that there has never been a single
Variance in the history of the City of Oakland that has ever been approved using this unique
planning theory of historical relevance. In fact, the idea of historical relevance appears to be
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erroneously adopted from Section 106 of the National Historic Preservation Act wherein a
structure, which may in and of itself have no redeeming historic characteristics or value, can be
deemed historic due to the association of a famous person in local, state or national history to
the structure. For Major Variances, the key threshold in the Oakland Planning Ordinance is a
unique or extraordinary physical constraint, not a historical association of an individual to the
property.

Even so, as previously noted, the fabrication of historical relevance is based on very thin and
suspect testimony provided by the applicants and their supporters. The findings for approval
paint to distinctive and unique historical associations over several decades between this facility
and this neighborhood. However, the facts as noted in the administrative record are that the
applicants had shut down their Alcohol Beverage Sales for at least 5 years, if not longer, thereby
severing any historical relationships with their customer base and the neighborhood. The
applicants themselves do not live in North Oakland. Rather, the applicants live in the Trestle
Glen neighborhood of Qakiand and they also own a vacation home in Clear Lake, California.
Testimony from supporters of the applicants at the August 5, 2009 public hearing show the vast
majority of the supporters did not identify where they actually reside within Oakland. Thus, the
ability of the applicant's supporters to accurately testify that the applicants had any specific and
unique historical or ongoing relationship with the East Lorin Neighborhood, the Halcyon
Neighborhood, North Oakland or Beat 11x for that matter is highly suspect. This is because it is
unclear whether the supporters themselves live in North Oakland and participate in North
Oakland community events to the degree they can reasonably and accurately testify to the
applicants’ unigue and distinctive historical association with the neighborhood. The Planning
Commission erroneously assigned great weight to this testimony, without determining its
veracity.

A key element here in the Planning Commission's creation of historical relevance as a new
threshold is the characterization of the histerical relationships as somehow being unique or
distinctive. However, there was no evidence or testimony or any description in the adopted
Planning Commission findings identifying why and how the historical relationships of the
applicant to the community were unigue or distinctive. In fact, there are hundreds, if not
thousands of other business owners in the City of Oakland who have a long history of operation
and a more stellar record of community and public participation than do the applicants. While
the use of historical relevance is a clear misapplication of existing City Planning regulations, the
Planning Commission further erred in adopting its findings because it did not have any factual
basis in the administrative record to distinguish the applicants' historical associations as being
unique or distinctive from any other John or Jane Doe operating in the City of Oakland.

The adopted Planning Commission Findings also noted that: ... Without o variance the business
may be forced to close, resuiting in unnecessary hardship inconsistent with the purpose of zoning
regulations. Rather than protecting the neighborhood, denying the Variance could adversely
change the historical relationships of this part of the neighborhood.

In essence the Planning Commission adopted a finding that argues the approval of the Major
Variance is necessary to avoid an economic hardship on behalf of the applicants, which is exactly
what the adopted City policy says is not to be considered in approving a Major Variance. Further
the Planning Commission adopted a finding that argued such hardship would be inconsistent
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with the purpose of zoning regulations. In doing so, the Planning Commission substantially erred
by ignoring another more fundamental purpose of the Oakland Planning Code Section
17.114.010 as it relates to nonconforming uses which is to control, ameliorate, or terminate uses
which do not conform to the zoning regulations. In inappropriately using an economic hardship
as a hasis for supporting a Variance, the Planning Commission further erred in failing to
substantiate whether a hardship would in fact occur and the magnitude of the hardship. There is
no evidence in the administrative record affirmatively demonstrating the applicants could not
profitably operate the convenience aspects of the site without alcohol sales. Furthermore, the
applicants would still retain ownership of the land, which could be put to more dense and
acceptable uses to the community, such as mixed-used retail/commercial, and would still have
the ability to sell or transfer his ABC liquor license. Operation of Alcoho} Beverage Sales was not
shown to be the key suppaorting factor in the historical association of the former Nic Nak liquor
store to the community. The applicant's aileged historical associations, although disputed
herein, could be retained hy operating a convenience use at the site or another approved
economic use, thereby mitigating the alleged economic hardship and the alleged loss of
historical relationships in the community. Meanwhile, it has already been shown that these so
called historical retationships were severed by the applicants when they voluntarily and on their
own accord ceased Alcohol Beverage Sales at 6400 Shattuck Avenue and surrendered their
liguor license.

Another fundamental purpose of the Oakland Planning Code is to protect property values and
ensure that approved uses do not cause nuisances. As noted in the administrative record, there
are already 18 existing liquor outlets within one mile of the former Nic Nak Liquor Store and
there is a demonstrated link between the concentration of liquor outlets and an increase in
crime as noted in many local, national and international peer-reviewed studies that We Fight
Blight submitted as part of the administrative record. Denial of the Major Variance would serve
to protect property values and prevent nuisance activities. Nevertheless, the Planning
Commission erred in not considering the entirety of the administrative record and weighing the
relative purposes of the zoning code.

As required in Section 17.148.050 of the Oakland Planning Code, the finding for a Major
Variance relates specifically to a unique or extraordinary physical or topographic constraints or
conditions of design. The adopted Planning Commission finding states that: ... the physical
aspects of the property are unique: the building is nearly the onfy commercial building in the
adjacent blocks which is set back this much from the commercial street.

Importantly, the administrative record shows the applicants themselves developed the site
approximately 40 years ago. The applicants created the set back with parking at the front of
their site. This condition, to which the Planning Commission refers as a unique physical aspect
(condition of design) was created by the applicants themselves and is not at all related to a
unique physical or topographic constraint. Moreover, the design and site layout are in no way
unique as there are thousands of other commercial lots within the City of Oakland that exhibit
the same characteristics of a building set back on the lot with parking towards the front of the
lot. The applicant’s lot is a standard size and shape and is located on a corner. The applicants
created and implemented a site plan with off-site parking 40 years ago because it was '
considered to be a major competitive advantage to provide off-site pari(ing. Even today, off-site
parking at the front of a commerciai jot is deemed by most business and development models to
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be a competitive advantage even though urban planners may feel that it adversely affects the
streetscape and the pedestrian experience. Moreover, there is nothing that precludes the
applicants from demolishing the existing structure or relocating it to the edge of the sidewalk to
achieve the same exact condition as nearby properties.

The adopted Planning Commission finding states that: The position of other buildings blocks
visibility of the building, perhaps reducing its commercial viability and making it more difficult to
sustain commerce on convenience sales alone; alcoholic beverage sales are needed to offset this
condition of design in the existing commercial structure. As noted in the administrative record,
no analysis or visual assessment has been introduced into the administrative record by anyone
discussing or proving the lack of visibility at this site and its relationship to a potential reduction
of sales. Nor has anyone introduced any evidence in the administrative record identifying the
necessity for alcohol sales to make the site profitable. No evidence has been submitted in the
administrative record showing the operational costs, carrying costs of business or real estate
loans, personnel costs, insurance costs, maintenance or any other costs and/or the projected
revenues for convenience sales or alcohol sales to determine the financial viability of
convenience sales alone. Consequently, the finding adopted by the Planning Commission
concluding that alcoholic beverage sales are needed to offset this condition of design in the
existing commercial structure is without any evidentiary basis and is simply an unsubstantiated
assertion.

As noted in the administrative record, the site at 6400 Shattuck Avenue is located on a corner of
a very busy intersection, Shattuck Avenue and Alcatraz Avenue. Both Shattuck Avenue and
Alcatraz Avenue are major transportation corridors that are traversed by autos, bicyclists,
pedestrians, skaters, and those on public transportation. Both serve as major corridors into and
out of North Oakland and to Highway 24 and 80. The site and building are clearly visibte from all
four corners of the intersection. The only direction the site is not clearly visible is if one is
moving along Shattuck Avenue in a southerly direction from the Berkeley border towards
Temescal. At approximately 65" Street, it is difficult to see the former Nic Nak structure itself
because it is set back further than the adjacent residential structure just to the north. However,
as you approach the intersection of Shattuck and Alcatraz it becomes visible, and in any case,
the pole-mounted sign at Shattuck edge of the property announces the presence of the former
Nic Nak Liquor Store to all passing motorists, pedestrians and bicyclists. The four way
intersection of Shattuck and Alcatraz is controlled by stoplights requiring motorists to stop at
the intersection. This gives an opportunity for pedestrians, bicyclists and motorists and
passengers alike to view the former Nic Nak Liquor Store without hindrance. Nevertheless, the
adopted findings of the Planning Commission never established that the alleged unique external
design features of the existing structure and site layout constituted a unique or extraordinary
physical constraint that precluded the applicants from locating their use 1,000 feet away from
another liquor store as required by the Oakland Planning Code. Consequently, the Planning
Commission abused its authority in approving the Major Variance for Alcohol Beverage Sales.
The adopted Commission finding also notes that: The internal physical aspects of the building
are also unique: unlike other alcohol sales facilities, a customer cannot walk up to a liquor shelf
and remove o bottle or can. Alcohol must be passed through protective windows at this location.
Thus some potential adverse secondary effects of alcoholic beverage service are prevented by
the long-existing physical aspects of the building which are different than many other West and
North Oakland liquor services. The lack of history of criminal behavior associated with the site
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has been confirmed by consulting Police records; this unique design may contribute to the
unusually fow criminal history.

The correlation between lack of history of criminal behavior associated with the site and the
internal physical aspects of the building, which are alleged to be unique, are without foundation.
The adopted Planning Commission finding notes that: The lack of history of criminal behavior
associated with the site has been confirmed by consulting Police records. However, as noted
previously, it is entirely unclear from the administrative record what palice records were
consulted, for what time period they were consulted and what the actual crime statistics
showed. The Planning Commission never disclosed the specific records, but alluded that they
were recent. if in fact the records were recent, and the property had been shut down for five
years without alcchol beverage sales, then it would be reasonable to conclude that there were
no police records because the commercial activity had ceased. However, the lack of criminal
history could not be ascribed to the internal physical aspects of the building because it was
closed. What is unclear in the administrative record is whether the police recards that were
consulted by the Planning Commission also coincided with a time frame during which alcohol
sales were in fact taking place. Even so, crime statistics are subject to a wide variety of
influences and without appropriate statistical analysis, which the Planning Commission failed to
undertake, the conclusion reached by the Planning Commission that this unique design may
contribute to the unusually low criminal history would be inherently suspect. Nevertheless, the
adopted findings of the Planning Commission never established that the alleged unique internal
design features of the existing structure constituted a unigue or extraordinary physical
constraint that precluded the applicants from locating their use 1,000 feet away from another
liquor store as required by the Oakland Planning Code. Consequently, the Planning Commission
abused its authority in approving the Major Variance for Alcohol Beverage Sales.

Required Finding

2. That strict compliance with the regulations would deprive the applicant of privileges enjoyed
by owners of similarly zoned; or as an alternative in the case of a minor variance, that such
strict compliance would preciude an effective design solution fulfilling the basic intent of the
applicant regulation.

Adopted Planning Commission Finding of October 7, 2009

Due to the proximity of the Berkeley city limits on 2 sides, and the proximity of surrounding
residentiol areas, with only a thin strip of commercial zoning along Shattuck Avenue, most sites
are within 1,000 feet of existing alcohol outlets, churches, schools, etc.

Likewise, the nearest commercial street to the east, Telegraph Avenue, already has several
competing liguor service locations in close proximity to each other, so it is not easy for this
applicant to relocate to o nearby neighborhood either. This pluces o burden on the owner of this
6400 Shattuck Avenue figuor license which does not exist in many other parts of the City.
Requiring relocation of this facility and activity would deprive the owner of a privilege enjoyed by
other similar uses, to relate to the neighborhood and customer base historically established.

29



inadequacy of Planning Commission Finding

The adopted Planning Commission finding of October 7, 2009 is inadequate as it does not
consider the entirety of the administrative record and relies on unsubstantiated assertions to
support its conclusions.

The adopted Planning Commission finding states that: Due to the proximity of the Berkeley city
limits on 2 sides, and the proximity of surrounding residential areas, with only a thin strip of
commercial zoning along Shattuck Avenue, most sites are within 1,000 feet of existing alcohol
outlets, churches, schools, etc. The Planning Commission erred in not providing any maps or
graphics supporting this contention. In the administrative record there is no quantification of
the sites that are not within 1,000 feet of existing alcoho! outlets, churches, schools, etc with the
City of Oakland. Thus, the Planning Commission analysis is incomplete in failing to accurately
and factually assess whether there are sufficient sites to which the applicant could relocate.
Moreover, limiting the consideration of potential sites only to Shattuck Avenue is not
appropriate. The neighborhood to which the applicants allege a unique historical association
spans the Oakland-Berkeley border. In fact, the East Lorin Neighborhood Association reflects
this unique neighborhood location. Consequently, because the Planning Commission artificially
limited its analysis to Shattuck Avenue it failed to consider other viable commercial areas along
Telegraph Avenue, Alcatraz Avenue, Adeline Avenue, and Ashby Avenue both within the City of
Oakland and within the City of Berkeley that could potentially support legal Alcohol Beverage
Sales and allow the applicant to retain the alleged historical associations with the neighborhood.

This adopted Planning Commission finding also demonstrates a fundamental and significant
internal inconsistency in the adopted findings of the Planning Commission. In one section of the
adopted findings, the Planning Commission concludes that there are no other liquor stores
within walking distance to the Nic Nak that would provide hard liquor. Yet, in the above finding,
the Planning Commission concludes that there are several competing liquor stores in close
proximity. These internal inconsistencies render direct evidence that the Planning Commission's
appreval of Alcohol Beverage Sales is faulty.

Furthermore, there is no data, analysis or other informaticn in the administrative record
evaluating and demonstrating the applicants would suffer a hardship if they were denied the
Alcohol Beverage Sales at 6400 Shattuck and would need to relocate their liquor sales. No
analysis has been done to identify all existing vacant retail outlets in North Oakland and show
the applicant could not reasonably relocate. Existing regulations governing Major Variances and
the City website specifically note that economic hardship is not a basis for a Major Variance. Yet,
the adopted Planning Commission findings conclude contrary to the stated pclicy and direction
of the City regulations the applicant would suffer an economic hardship. The applicant has not
provided any information to show that he cannot make a reasonable profit from the operation
of a convenience store and has not provided any evidence that denial of the Alcohol Beverage
Sales would create an undue hardship. The applicants would still retain an economic interest in
his liquor license which they could sell and they would still retain ownership of 6400 Shattuck
Avenue which they could operate as a convenience store, or develop as other approvable {and
uses, or could redevelop at a higher density with pedestrian-oriented uses supported by the
North Oakland Community.
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Importantly, the applicant is not being denied any privilege afforded others of a similarly zoned
property. Previously, the Nic Nak Liquor Store was recognized by the City of Oakland as a legal
nonconforming use with a Deemed Approved Status for alcohol beverage sales. The applicants,
like any other property owner with a Deemed Approved Status, enjoyed the benefits of
continued operation as defined in Chapter 17,156 of the Qakland Planning Code. The applicants
voluntarily and on their own accord ceased continuous alcohol beverage sales for greater than
90 days and surrendered their ABC liquor license to the state, thereby allowing their Deemed
Approve Status as a legal nonconforming use to lapse. As with any other similarly zoned
property, the applicants are required to obtain a Major Conditional Use Permit and a Major
Variance for Alcohol Beverage Sales because they are located within 1,000 feet of another liquor
store.

On the other hand, the Oakland Planning Code does not afford an explicit privilege to relate to
the neighborhood and customer base historically established. The ability to relate to a specific
neighborhood and customer base is proscribed, limited and regulated by the police power of the
City and codified in existing regulations, including those related to a Variance. By granting the
application for a Major Variance and adopting the findings asserting a privilege to relate to the
neighborhood and customer base historically established, the Planning Commission has abused
its discretion and decision-making authority. In approving the Variance, the Planning
Commission has granted a privilege to the applicants not afforded to other similarly zoned
properties--namely the ability to operate Alcchol Beverage Sales within 1,000 feet of another
liquor store based on the uncrthodox and highly unusual theory that: Historical Relevance of the
6400 Shattuck Avenue property constitutes a unique physical circumstance. This theory has
never before been used by the City of Oakland to approve a Variance and has no basis in
established planning theory in the United States as it relates to Variances. Consequently and
perversely, the applicants have been afforded by the Planning Commission a privilege not
available to other similarly zoned properties. The Planning Commission has abused its authority
in granting a privilege to the applicants.

Required Finding

3. The variance, if granted, will not adversely affect the character, livability, or appropriate
development of abutting properties or the surrounding area, and will not be detrimental to
the public welfare or contrary to adopted plans or development policy.

Adopted Planning Commission Finding of October 7, 2009

Unlike some other Alcoholic Beverage Service facilities and activities in Oakland, this use at 6400
Shattuck Avenue has historically been part of the character, livability and appropriate
development of the surrounding area, as testified at the public hearing by some neighbors. While
other neighbors dispute this, the balance and weight of testimony is that this applicant has
contributed to the neighborhood, both via this business and by other business and charitable
activities, in a historically unique manner which would be lost if relocated to another area. In
addition, the area of liquor product is a small part of a larger convenience market, without
significant adverse crime, litter, noise or traffic effects as evidenced by many vears of prior
operation.
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Inadequacy of Planning Commission Finding

The adopted Planning Commission finding of October 7, 2009 is inadequate as it fails to take
into account the entirety of the administrative record. As previously noted, the fabrication of
historical relevance is based on very thin and suspect testimony provided by the applicants and
their supporters. The findings for approval point to distinctive and unique historical associations
over several decades between this facility and this neighborhood. However, the facts as noted in
the administrative record are that the applicants had shut down their Alcohol Beverage Sales for
at least five years, if not longer, thereby severing any historical relationships with their customer
base and the neighborhood. The applicants themselves do not live in North Oakland. Rather, the
applicants live in the Trestle Glen neighborhood of Oakland and they also own a vacation home
in Clear Lake, California. Testimony from supporters of the applicants at the August 5, 2009
public hearing show the vast majority of the supporters did not identify where they actually
reside within Oakland. Thus, the ability of the applicant's supporters to accurately testify that
the applicants had any specific and unique historical or ongoing relationship with the East Lorin
Neighborhood, the Halcyon Neighborhood, North Oakland or Beat 11x for that matter is highly
suspect. This is because it is unclear whether the supporters themselves live in North Oakland
and participate in North Oakland community events to the degree they can reasonably and
accurately testify to the applicants’ unique and distinctive historical association with the
neighborhood. The Planning Commission erronecusly assigned great weight to this testimony,
without determining its veracity.

A key element here in the Planning Commission's creation of historical relevance as a new
threshold is the characterization of the historical relationships as somehow being unique or
distinctive. However, there was no evidence or testimony or any description in the adopted
Planning Commission findings identifying why and how the historical relationships of the
applicant to the community were unique or distinctive. In fact, there are hundreds, if not
thousands of other business owners in the City of Oakland who have a long history of operaticn
and a more stellar record of community and public participation than do the applicants. While
the use of historical relevance is a clear misapplication of existing City Planning regulations, the
Planning Commission further erred in adopting its findings because it did not have any factual
basis in the administrative record to distinguish the applicants' historical associations as being
unique or distinctive from any other John or Jane Doe operating in the City of Oakland.

The Planning Commission erred in approving the Major Variance because it faited to take into
account relevant and substantive information showing the over-concentration of Alcohol
Beverage Sales within approximately one mile of the 6400 Shattuck Avenue, disregarded
testimony from appellants regarding personal negative experiences of the adverse effects of
Alcohol Beverage Sales within the community and failed to consider local, national and
internationally peer-reviewed studies demonstrating a causal link between the over-
concentration of Alcohol Beverage Sales and an increase in crime and adverse public heaith
consequences.

Furthermore, the Planning Commission failed to adequately assess the true adverse effects of
the Alcohol Beverage Sales at 6400 Shattuck Avenue by only consulting recent crime statistics
during which Alcohol Beverage Sales were not likely taking place, not disclosing the actual crime
data, and only completing a perfunctory and statistically irrelevant analysis of the data.
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Required Finding

4, That the variance will not constitute a grant of a special privilege inconsistent with the
limitations imposed on similarly zoned properties or inconsistent with the purposes of the
zoning regulations.

Adopted Planning Commission Finding of October 7, 2009

The store at 6400 Shattuck Avenue has a unique history regarding land use entitlements which
does not grant a special privilege to this site, but which does justify special modification of land
use limitations. After losing Deemed Approved legal nonconforming stotus due to owner iliness
and other reasons, in 2004 the right to sell alcohol lapsed and the California Alcoholic Beverage
Control license became inactive. The applicant was re-issued his liquor license from the
Department of Alcoholic Beverage Control. The applicant has applied for this Conditional Use
Permit and Variance to allow Alcoholic Beverage Sales, as required by the Zoning Code. Other
similarly zoned properties do not have the extensive history of previous operation that this site
has, and hence a special privilege would not be evident with the granting of a Variance.

There are very few other Alcoholic Beverage Service locations in North Oakland which have the
continuity over decades of use and the positive secondary effects of this use at 6400 Shattuck
Avenue. Therefore, granting restoration of a facility and activity which has been active in the
neighborhood for decades would not grant a special privilege inconsistent with the purpose of
Zoning regulations, because one purpose of zoning regulations is to preserve equity and protect
neighborhood continuity.

Inadequacy of Planning Commission Finding

The adopted Planning Commission finding is inadequate because it relies on unsubstantiated
assertions to support its conclusion. The adopted Planning Commission finding states: There are
very few other Alcoholic Beverage Service locations in North Oakland which have the continuity
over decades of use and the positive secondary effects of this use at 6400 Shattuck Avenue.
Therefore, granting restoration of a facility and activity which has been active in the
neighborhood for decades would not grant a special privilege inconsistent with the purpose of
z0ning regulations, because one purpose of zoning regulations is to preserve equity and protect
neighborhood continuity.

There is no evidence in the administrative record to support either of these Planning
Commission conclusions. The Planning Commission has not conducted any survey of other liquor
stores or legal nonconforming land uses or of any other Alcoholic Beverage Service locations in
North Oakland to determine if they have a similar history as that which the Planning
Commission has determined makes the former Nic Nak Liquor Store unique. These are simply
conclusions with no foundation.

As already noted above, the Oakland Planning Code does not afford an explicit privilege to relate
to the neighborhood and customer base historically established. The ability to relate to a specific
neighborhood and customer base is proscribed, limited and regulated by the police power of the
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City and codified in existing regulations, including those related to a Variance. By granting the
application for a Major Variance and adopting the findings asserting a privilege to relate to the
neighborhood and customer base historically established, the Planning Commission has abused
its discretion and decision-making authority. This has essentially granted a privilege to the
applicants not afforded to other similarly zoned properties--namely the ability operate within
1,000 feet of another liquor store based on the unorthodox and highly unusual theory that:
Historical Relevance of the 6400 Shattuck Avenue property constitutes a unique physical
circumstance. This theory has never hefore been used by the City of Oakland to approve a
Variance. Consequently and perversely, the applicants have been afforded by the Planning
Commission a privilege not available to other similarly zoned properties.

Required Finding

5. That the elements of the proposal requiring the variance {e.g. elements such as buildings,
walls, fences, driveways, garages and carports, etc.) conform with the regular design review
criteria set forth in the design review procedure at Section 17.136.050.

Adapted Planning Commission Finding of October 7, 2009

With changes described in the conditions of approval, the applicant's facility and activity would
conform to reqular design review criteria and would retain modest-scale and open site area
which has marked this use for several decades, without expansion.

Inadequacy of Planning Commission Finding

As already noted above, the Planning Commission erred in failing to require the applicants to
formally complete Design Review pursuant to Chapter 17.136 Design Review of the Qakland.
Planning Code. Section 17.136.025 specifically notes that: ... a proposaf will be exempt from
design review if it meets each of the provisions set forth below ... the proposal does not require a
conditional use permit or variance, pursuant to Title 17 of the Oakiand Planning code. The
operative words are each of the provisions. The proposed use requires a major conditional use
permit and a major variance, and therefore does not meet the requirements for an exemption
from regular design review. In addition, the proposed use is not considered a small project
design review. The applicant is required to meet the requirements of Section 17.136.040. While$
it may be the "practice” of the Planning Commission not to require existing structures to o
undergo design review, Chapter 17.136 Design Review does not affirmatively exempt existing
structures and Section 17.136.040 provides an exemplary, not exhaustive, list of projects
requiring regular design review. The Planning Commission's failure to require the applicant to
undergo regular design review precluded it from adequately addressing the proposed use as it
relates to location, size, design and operating characteristics including the parking, signage,
fencing and aesthetic and architectural features of the site.

The City Planning Commission erred in its determination pursuant to Sections 15301 and 15303 of
the California Environmental Quality Act that the proposed use for liquor sales is exempt from CEQA
review by failing to adequately address, discuss, and analyze the potential adverse cumulative
effects of approving an additional Alcohol Beverage Sales in a geographic area (one mile from 6400
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10.

11.

Shattuck Avenue) that is already oversaturated with 18 liquor outlets and by falling to assess the
potential adverse effects of such alcohol sales on crime and public health.

The applicants are currently violating existing building codes and blight conditions the resolution of
which are not adequately addressed in the adopted Planning Commission findings for approval. As
noted in the administrative record, sometime between the August 5, 2009 public hearing and the
October 7, 2009 public hearing, the applicants installed new lighting on the front of the store as well
as a new electrical line extending from the service panel to the front of the store. This new electrical
service is located on the south side of the building facing Alcatraz. This work was done without the
benefit of a Building Permit or Planning Commission review even though the applicants were well
aware of the need for City approvals. As well, there is graffiti on the rear wooden fence facing
applicant's building and has been there for months. This is contrary to the City Blight Ordinance. The
Planning Commission failed in its fundamental responsibilities to enforce the Oakland Planning Code
and ensure such work is properly evaluated and permitted.

The October 7, 2009 adopted Planning Commission findings for approval fail to adequately discuss,
analyze and address compliance with the Americans with Disabilities Act. Moreover, the adopted
conditions fail to ensure that the Alcohol Beverage Sales in all aspects will conform to the Americans
with Disabilities Act related to parking, curb cuts, entry rarps, bathroom facilities, counter heights,
aisle widths, etc.
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Appeal of Planning Commission Decision to City Council
Case File No. CMVMO09-111; 6400 Shattuck Avenue (APN 016-1427-024-00)

ATTACHMENT "“C" Supporting Documentation
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September 24, 2009

Mr. David Valeska

Planner 11

City of Oakland Planning Department

RE: Proposed Approval of a Major Variance for Nic Nak Liquors, 6400 Shattuck Avenue, North
Oakland; CVMO09-111 '

We wish to submit the following as part of the administrative record.

We bring your attention to the following articles (see links below and the attached articles, color
copies for the Planning Commissioners) prepared by We Fight Blight, which is dedicated to
eliminating blight in North Oakland and South Berkeley. The interest here of We Fight Blight'is
the link between liquor stores, blight and crime and the oversaturation of liquor stores in North
QOakland and South Berkeley that have caused a significant quality of life issue for neighbors and
residents.

As the Planning Commission prépares to approve a Major Variance for Nic Nak Liquors to _
locate within 1000 feet of another liquor store, we have to wonder whether the City of Oakland
really wants to be a party to a lawsuit defending a property owner's ability to open yet another
liquor store in North Oakland when: (1) North Oakland (and South Berkeley) is already over-
concentrated with liquor stores; (2) it is the stated public policy of the City of Oakland to limit
and control the proliferation of alcohol outlets; (3) the applicant has lost his deemed approved
status as a legal nonconforming use since it is had been out of operation for at least 5 years and
possibly longer; (4) the basis for approval of a Major Variance uses a unique and unprecedented
theory that "historical relevance constitutes a unique physical constraint” when the theory has no
basis in land use law or court decisions, and will the first time the City of Oakland has ever used
the theory to approve a liquor store, let alone any land use through a Major Variance; (5) '
"historical relevance" is a misapplication and misinterpretation of the existing regulations
governing Major Variances; and (5) the overwhelming body of peer reviewed studies the City

" has ignored show a clear nexus between the concentration and density of alcohol outlets and
crime and public health concemns.

While Commissioners Mudge and Boxer led the charge to suggest using this idea of "historical
relevance"”, and do not believe it will set a precedent, it will. The legal findings proposed to
approve this project are wholly inadequate and would never pass muster with the courts since
they fail to bridge the gap between the raw data and the conclusions. Unsubstantiated assertions
are not adequate as findings and would never pass judicial scrutiny.

We invite you to read the following articles as they highlight the concerns of the East Lorin

Neighborhood Association, the Shattuck Crime Prevention Council, residents, neighbors’

and business owners as they relate to the approval of the Nic Nak Liquor Store through a Major
~ Variance. This matter comes back before the Planning Commission at its October Commission

Meeting.




http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-case-for-over.html -
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httb://weﬁ ghtblight.blo gspot.com/2009/09fnic-nak-liquors-community-in.htrﬁl

http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-communit

We strongly urge you to deny CVMO09-111. This project is not good for North Oakland and is
not good for Oakland. .

Sincerely

M,/IA//K/,A%/

Executive Director

We Fight Blight
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_Fight Blight in South Berkeley‘-North Oakland

BLIGHT: The state or result of being blighted or deteriorated; dilapidation; decay; urban blight. Something .
that impairs growth, withers hopes and ambitions, or impedes progress and prosperity. To have a

deleterious effect on; ruin. wefightblight@yahoo.com
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SUNDAY, SEPTEMBER 13, 2009

Nic Nak Liquors---A Liquor Store Coming to Your
Neighborhood Soon

North Oakland and South Berkeley are littered with liquor stores. The
blighting effect of these car-oriented businesses is far and wide--
litter, graffiti, lojtering, boom cars, drug dealing, vandalism, and
even murder. Neighbors living near liquor stores in North Oakland and
South Berkeley have had their quallty of Uife greatly diminished by
: e

i

liquor stores and their patrons. Neighbors have reported drunks
passed out on their lawns, bottles and cans strewn about, cars broken
into and rifled through for change, and fear of alcohol-fueled
disputes that end in viclence, sometimes even in death.

South Berkeley and North Oakland residents have fought hard to
severely limit and shut down several nuisance liquor stores. The
Shattuck Crime Prevention Council has worked diligently to address
crime and nuisance activities that emanate from these outlets, such
as Uptown Market on Shattuck Avenue. There is little doubt that
liquor stores and the ubiquitous mini-markets that sell aicohol are
magnets for problems. Owners and operators have little incentive or
ability to police those patrons who cause significant quality of life
issues in the community because they are fearful of reprisals from
violent drunks and gang members. Moreover, the owners make
significant money selling single serving alcohol and fortified liquors to
these patrons. ' '

Given the problematic nature of liquor stores and mini-markets that
sell alcohol, why on earth would the Qaklanid Planning Commission
bend over backwards to approve a Major Conditional Use Permit and
Variance to allow another liquor store in North Oakland--particularly
when the City's own Planning and Legal Staff were set to recommend
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denial of the alcohol sates? Why? Because of race, gentrification and
an outcry to retain black-owned businesses. Nothing in the
administrative record, testimony from members of the community at
the public hearing; analysis by City Planning and Legatl Staff or
discussion by the City Planning Commission provides a legal or factual
basis to support findings for a Major Conditional Use Permit and
Variance to allow another liquor store.

‘Nic Nak Liquors, which fs located at 6400 Shattuck Avenue on the
comer of Shattuck and Alcatraz is owned by Ashricus Pannell Sr. He
has owned the property for the last forty years and has at times'
operated a convenience and liguor store at that location. In 2004, Mr,
Pannelt of his own accord, shut down his convenience and liquor
store. According to Mr. Pannell, he did so because he was iil. One fact
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is incontrovertible; Mr. Pannell was compietely shut down and out of
the liguor business for at least five years. On April 28, 2004, the City
Planning Department informed Mr. Pannell {the property owner and
business operator) by letter, that because he had shut down for more
than 90 days his permit for liquor sales had been revoked and he
would have to renew his permit. in essence, his Deemed Approved
Status as a legal nonconforming use had lapsed. During the 10-day
appeal period, Mr. Pannell failed to appeal the Planning Department’s
revocation and during the five year period he was shut down failed to
apply for a Major Conditional Use Permit and Variance to continue the
liquor sales. All the while, Mr. Pannell retained his liguor license,
which is governed by State regulation and the Alcohol Beverage
Control. S5everal times he attempted to seli his liquor license, but the
buyers backed out. Most likely because Mr. Pannell had lost his
Deemed Approved Status as a legal noncanforrming use.

In Spring of 2009, Mr. Pannell, using a different business name, JO
Jo's, applied for an over the counter permit from the City of Oakland
Planning Department to re-establish his liquer sales as if it were a
Deemed Approved, legal nonconforming use. City Staff erroneously
then issued Mr. Pannell a permit and he re-opened and began selling
liquor. When residents and neighbors, including the East Lorin
Neighborhood Association and the Shattuck Crime Prevention Council,
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Abandoned/inoperable Vehicles,

Berkeley Anti-Blight Ordinance,

BMC 12.92

BERKELEY BLIGHT PROGRAMS

Berkeley Housing Code

Enforcement

Berkeley Ne1ghborhood Ser\nces

Berkeley Blight/Code

Enforcement

Berketey Abandoned Vehicle

BERKELEY BLIGHT CONTACTS

Berkeley Potice Department 510-

981 5911

Counmlmember Max Anderson
MAnderson@ci.berkeley.ca.us,
510 981-7130

Drug Houses/Drug Dealing 510-
843 2677

Graffm Removal Private
Property 510- 981-2489

Graffiti.Removal Pubhc Property
510 644 6620

Ne:ghborhood Services Liaison
Jim Hynes,
jhynes@ci.berkeley.ca.us, 510-

981 2493

Pubhc Works Customer Service--
Streets, Sidewalks, Sewers,
Litter, Storm Drains, Street
Lights 510-981-6620

Tree Trimming/Planting
Forestry/Parks 510-981-6660

A Beftter Oakland

9/24/2009
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realized that Mr. Panhell was selling liquor, they contacted the City
Pla'nning Department and requested an evaluation of his permit. The
City, under Zoning Administrator Scott Miller, determined the over
the counter permit had been issued in error, rescinded the permit and
requested that Mr. Pannell cease liquor sales and apply for a Major
Conditional Use Permit and a Variance since his Deemed Approved
Status had lapsed and his business is located within 1,000 feet of an
existing liquor store.

What §s critical here §s that the approved public policy of the City
Council is to Itmit the establishment of new liquor stores, prevent
the over saturation of liquor stores in certain areas that already
have an abundance of liquor outlets, and prevent liquor stores
from clustering. '

http:/ /www.abetteroakland.com

The City states that: The prevalence of retail iquor saies is an
important public policy jssue in Oakland. The City Council has
determined that there is an over-concentration of off-sale liquor ‘
facilities and that there has been a great deal of documented
T o . nuisance and other
- public safety
%, problems due to the
! prevalence of retail
5 tiquor outlets and
i the conditions under
which some of these
" stores operate.
i Therefore, the
31 Council has decided
%% to invoke its police
* power to control the
$: manner, extent,
‘ type and other
operational
* characteristics of
 this type of activity
: through the
' Conditional Use
Permit procedure in
* Planning Code
" Section 17.134. All
commercial zones,
require that a use permit be approved prior to allowing retall liquor
sales. This use permit process provides for public notification and
hearing, assessment of extent and nature of liquor sales activity in
relation to other retail sales and the conditions and requirements
within which the sales will occur including type of liquor sold, extent
of floor area devoted to liquor sales, hours of operation, security and
anti-loitering provisions, etc.

The requirements of a Variance are specifically related to topography
and physical constraints and are somewhat difficult to meet. This link

httn-/wefichthlicht blnoennt ~rom /200G DA /nic-nakdianore-ianor-store-comine-ta html 9/24/20009
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Blight in the News

- to the City of Oakland website provides detailed information to
applicants as to what findings an applicant must meet for the City to « Oakland and Caltrans Reach

approve a Variance. Agreement on Maintenance of

) . : Caltrans Right-of-Way
http:/ /www,paklandnet.com/government/ceda/r d/pl i " ) )
. veln . Evisec/panmngzonin Art Installations Fight Blight in San

/Forms/Variance%20findi 0{07-13- . Francisco
* Richmond to Fight Blight
The City website states that: A Variance Is permission to depart from = The Right Way to Fight Blight
the development standards, or setbacks, of the zoning district. » Quotas Spur City Code Citations to

Variances provide the discretion and flexibility to resolve difficulties . ilt?:r: dil:‘gerét (lir;rioll.‘itt::-:ru dogﬁ::‘%

or hardships that may be inappropriate where special or s A Crack in the Broken Window
extraordinary circumstances occur on the property. These ' Theory? '
circumstances do not mean economic hardship; rather, they refer to . EEi?t.:b;: SkT’l'y to Wipe Out Blight in
topographic or physical attributes of tf‘le sft-e tf.vat do not allow for R Qc;llilan d'sr st‘:m "Visual Blight”
the development standards of the Zoning District to be applied. ] Uphetd by Court

i ¢ Oakland Fights Fast Food Restaurants
Accordiné to the City, Variances in circumstances like the Nic Nak ¢ Federal Court Rejects Legal Attacks
Liquor Store are granted only when all four of the following findings Against Oakland Blight Ordinance
can be made:

Unigue Circumstance that is Specific to the Property

The strict compliance with the specified regulation would result in
practical difficulty or unnecessary hardship inconsistent with the
purposes of the zoning requiations, due to unique physical or
topographic circumstances or conditions of design; or as an
alternative in the case of a minor variance, that such strict
compliance would preclude an effective design solution improving
livability, operational efficiency or appearance.

Minimizes the Differences Between Properties in the Same Zoning
District

That strict compliance with the regulations would deprive the
applicant of privileges enjoyed by owners of similarily zoned
property; or as an alternative in the case of a minor variance, that
such strict compliance would preclude an effective design solution
fulfilting the basic intent of the applicable reguiation.

No Adverse impacts to the Neighborhood

That the Variance, if granted, will not adversely affect the
character, livability, or appropriate development of abutting
properties of the surrounding area, and will not be detrimental to
the public welfare or contrary to adopted plans or development

policy.

No Special Privilege

That the Variance will not constitute a grant of special privilege
inconsistent with limitations imposed on similarly zoned properties
or inconsistent with the purposes of the zoning regulations.

The City Planning Staff in their original staff report dated August 5,
2009, recommended denial of the liquor sales, but approval of the
convenience market.

http://www. oaklandnet.com/government/ceda/revised/planningzonin

hitn-//wefiohthlight hlogsnot com/2000/04/nic-nak-lianars-laar-stare-comineo-ta html - Q/24/7000 .


http://www.oaklandnet.com/government/ceda/revised/pignningzonin
http://www.oaklandnet.com/govemment/ceda/rgyfsfd/planninigonin

Fight Blight in South Berkeley-North Oakland: Nic Nak Liquors---A Liquor Store Comin... Page 5 of 38

~ Blog Archive
g/Commission/August-5-2009/item4/6400shattuckl. pdf

* ¥ 2009 (22)
The staff report noted that: The proposed Variance to the 1,000 foot v Sept'ember (5)
separation standard in a neighborhood could set a precedent for Nic Nak Liquors--A Case for Over- )
other alcohol sales applications in the area...Allowing aicohol sales Concentration of ...

uses to cluster closer than the 1,000 foot radius could be detrimentat  Nic Nak Liquors--At What Cost to Our
to the vitality of an emerging commercial and mixed-node....Staff

Youth

Nic Nak Liquors--A Community in
Disagreement '

Nic Nak Liquors---A Liquor Store Coming
to Your Ne...

Update on Coliege Avenue Safeway

August (2)
July (1)
June (1)
May (1)
April (3)
March (3)
February {1)

January (5)
2008 (45)

vy Y YyYVYVYVvYYTY

for Alcoholic Beverage Sales. The findings required by the Oakland
Planning Code are not fulfilled in this case. Granting the request
would cause an adverse precedent. The liguor store lost its legal
status 5 years ago and community demand has been well-served by
other Alcoholic Beverage Sales locations. A neighboring market
already provides beer and wine services to the immediate Shattuck
neighborhood. Several other liquor stores provide services near the
edge of the 1,000 foot radius from this store; and this additional
venue for liquor is not necessary. The potential for adverse secondary
effects, such as loitering and littering, would likely increase with
another operator in the future.

This appeared to an open and shut case for denial. However, the
pubtic hearing turned the tide. Mr. Pannell, who is an elderly African- -
American, brought a legion of supporters to the Planning Commission,
almost all, with a few exceptions were African-American, including
family members, his minister, members of his church, the Black
Chamber of Commerce, and members of the controversial Uhuru
Group. Most, but not all, of his supporters are not residents of the
East Lorin Neighborhood. Those opposing his application to sell liquor
were atmost all white and included members of the East Lorin ~
Neighborhood Association, the Shattuck Crime Prevention Council and
other neighborhood business owners.

In introducing the matter, the City Planner, David Valeska, noted to
the Ptanning Commissioners that.they were likely to hear much
testimony that was irrelevant to the issue at-hand and that they
needed to focus on the legal requirements for meeting a Major
Conditional Use Permit and a Variance.. '

http://wefightblight.blo gsnot.com/2009/ 04/nic-nak-liquors-lhiauor-store-comine-to.html 9/24/2009
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Those opposed to another liquor store testified about the over
saturation of liquor stores in'North Oakland and South Berkeley

TSRS L PR TR

a i I

identifying approximately 19 off-sale liquor outlets within walking
distance or a short drive from the proposed Mic Nak Liquors. The Chair
of the Shattuck Crime Prevention Council testified about the
extensive and sustained efforts the community has taken to make
Beat 11x in North Qakland safer and how detrimental another liquor
store would be. The Chair of the East Lorin Neighborhood Association
noted that the only issue before the Planning Commission was
whether the proposed alcohol sales met the requirements of a
Variance. He also noted that the neighborhood and community was
changing and that additional liquor stores were not what the
community wanted to see. He also pointed out that there had been a
significant community effort to curtail nuisance liquor stores in North
Oakland and South Berkeley.

On the other hand, Mr. Pannell and his legion of supporters did not
provide any factual evidence or any supporting basis as to why his
property-and business should be granted a Variance from the
requirements of the City Ordinances for liquor sales. What he and his
supporters did testify to was Mr. Pannell's life story as a war veteran,
as someone who put himself through college on the Gi 8ill, as an
Alameda County Sheriff, as a responsible business owner, and as

a "pillar of the community”. He also testified that he and his family
had been the single largest African-American property and business
owner in North Qakland. : '

Then, Mr. Pannell and his entourage testified that he was a victim of
City bureaucracy. That the City was somehow out to get him since
they revoked his permit to sei! liquor. He suggested that the
opposition, which was largely white, was racist. He and his entourage
testified that he was a victim of gentrification that was not only
pushing out African-Americans from North Oakland, but actively
working to shut down African-American businesses. He (amented at all
of the convenience stores now owned by those of Middle Eastern
descent and the demise of black-owned businesses. At one point, in_

http://wefightblight.blogspot.com/2009/04/nic-nak-liquors-liquor-store-coming-to.html 9/24/2009
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an attempt to discredit the City Planner assigned to the case, Mr.
Pannell and his entourage even ctaimed that the City Planner, Mr.

Valeska, had been disrespectful to him suggesting that an etderly man

should not be running such a business. In an odd moment, this

accusation elicited a spirited rebuttal from Mr. Valeska denying the

claims and & rebuke from the Planning Commission to the Pannell

supporters not to make this personal. Mr. Pannell also threatened to

sue the City if he was not granted his liquor sales. When queried

about the acceptability of certain conditions such as not.selling

fortified liquors, single servings of atcohol or high octane beer, a

feisty Mr. Pannell demanded that untess all existing liquor stores in

Oakland be held to the same exact conditions it would be unfair to

impose them upon his upstanding business. * S

At one point Mr. Pannell even claimed that he never got the City's

letter revoking his Deemed Approved Status, then upon further

questioning claimed that he did not understand the notice. One has to

wonder how Mr. Pannell, a self proclaimed “piliar of the community",

a former aAlameda County Sheriffs Deputy, and an educated

businessman could not understand a simple notice from the City.

Either he got the notice or he didn't. ’ .

In short, Mr. Pannell and his entourage painted him alternately as

a "pillar of the community™ and as a victim of the City bureaucracy,
racism and gentrification. What is strange is that We Fight Blight,
despite being very active in the North Gakland community for the past
nine years, had never heard of Mr. Pannell until he re-opened his
liquor store in the Spring of 2009 and has never encountered Mr.
Pannell at any community functions.

Several Planning Commissioners, led by the now departed Anne E. -
Mudge, who is an attorney at Cox, Castle, and Nichotson with 20 years
of land use law under her belt
http:/ /www.coxcastle.com/lawyers/bio.cfm’attorneylD=180,
correctly noted that it is the adopted public policy of the City of
Oakland to timit and control liquor stores. Then in a complete
turnaround that was both shocking and surprising, Commissioner
Mudge posited that the findings for a Variance could be made based
on the propasition that Mr. Pannetl was a “pillar of the community”
and the iongevity of his business. What was so strange'about her
position was that the requirements of a Variance do not speak to the
issue of a person’s character or the longevity of their business.
Variances within the context of land use law and the Oakland Planning
Regulations are {imited to unique physical or topographic
circumstances or conditions of design. Commissioner Mudge, nor any
of the other Commissioners, were able to provide any other basis for
meeting the findings of a Variance. in a 4-1 straw vote, the Planning

" Commissioners sent the Planning Staff back to prepare findings and
conditions for approval.

Mr. Panne\ll and his entourage played the community and the City
Planning Commission. It is'very disappointing that someone, such as

http:f/weﬁghf.blight.blogsnot.conﬂ2009/04/nj c-nak-liquors-liguor-store-coming-to.kitml 9/24/2009
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Anne E. Mudge, with such a distinguished career as a land use
attorney could not make the right decision. She coutd not see her way
through the emation and through the irrelevant arguments advanced
by mr. Pannell, failed to do her duty as a Planning Commissioner and
treat Mr. Pannell as any other applicant by denying his application for
a Variance and actually led the charge to approve his application
despite the significant probtems of not being able to make the
appropriate findings to approve a Variance.

The City Planning Staff were left with the unenviable position of

trying to fashion an approval for a project they were recommending
be denied. Obviously, the City Planning Staff has struggled
considerably to rewrite the staff recommendation and make the
appropriate findings as there is littie to no factual underpinnings to
support approval, What the City Planning Commission asked the City
Ptanning Staff to do has no precedent in Oaktand or in land use law to
which we are aware. They are moving into significantly unchartered '
territory.

http: / /www caklandnet. com/government/ceda/revised/planningzonin
g/Commission/September-16-09/Item1/6400shattuckreport. pdf

The staff findings for approval states that: Historical relevance of the
6400 Shattuck Avenue property constitutes a unique physical
circumstance. The facility and activity cannot be moved while
retaining these historical associations, including neighborhood, social
and leadership activities. Without a variance, the business may be '
forced to close, resulting in unecessary hardship inconsistent with
the purpose of the zoning regulations. Rather than protecting the
neighborhood, denying the variance could adversely change the
historical relationships in this part of the neighborhood. In addition,
the physical aspects of the property are unique: the building is nearly
the only commercial building in the adjacent blocks which is set back

this much from the commercial street. The positions of other
buildings blocks visibility of the buiiding, perhaps reducing its

" commercial viability and making it more difficult to sustain sufficient
commerce on convenience sales alone; alcoholic beverage sales may
be needed to offset this condition of design in the existing

http://wefightblight.blogspot.com/2009/04/nic-nak-liquors-liquor-store-coming-to.htmi 9/24/2009


http://v/ww.oaklandnet.copn/govemment/ceda/revised/planningzonin
http://wefightbliKht.bloKspot.com/2009/04/nic-nak-Iiquors-liquor-store-comine-to.html

1

Fight Blight in South Berkeley-North Qakland: Nic Nak Liquors---A Liquor Store Comin... Page 9 of 38

commercial structure.

What is so laughable about this finding is that City Policy explicitly
notes that: A Variance Is permission to depart from the development
standards, or setbacks, of the zoning district. Variances provide the
discretion and flexibility to resolve difficulties or hardships that may
be inappropriate where special or extraordinary circumstances occur
on the property. These circumstances do not mean economic
hardship; rather, they refer to topographic or physical attributes of
the site that do not allow for the development standards of the
Zoning District to be applied. What Pltanning Staff notes is that the
business may be forced to close if it does not have liguor sales--This
would be an economic hardship, not one of topography or physical
attributes. The site is flat and is located at the corner of a major city
intersection. Moreover, the Planning Staffs claim that the business
may close if it does not have liquor sales is an unsubstantiated
assertion not supported by the Administrative Record since Mr.
Pannell and his supporters have not provided any financial data or
business pro-forma to prove this. Morever, if the business failed,
which is unlikely since Mr. Pannet{ has owned the property outright
for many years and his operational and personnel costs appear to be
relatively low as this is a family-owned business, this would be an
economic hardship, not one of topography or physical attributes.

The notion that historical relevance constitutes a unique physical
dreumstance is absurd and turns land use taw on its head. The fact
that some type of store has been in operation at 6400 Shattuck for
some 40 years and that the property owner is a self proclaimed "pilar -
of the community” does not constitute a special or extraordinary
circumstance related to topography or physical attributes. There are
any number of nonconforming legal land uses that have existed for
some time in Oakland with a praprietor that couid claim to be a "pillar
of the community”. That denying the Variance could somehow cause
historic relationships to be severed is preposterous and B )
unsubstantiated by the Administrative Record. Mr. Pannel! himself ' 'E
does not even live in the community, although some of his family

does. He reportedly has a home in Clear Lake California and a

residence in the Trestle Glen neighborhood of Qakland. The majority

of his supporters are not from the East Lorin Neighborhood. His

business has been shut down for five years. Since that time, a wave of

new residents have moved to the East Lorin Neighborhood and to

North Oakland, the majority of whom do not even know Mr. Pannell

and have never even set foot into his shuttered business.

The idea that because the store'is set back from the sidewalk along
Shattuck is somehow a special or extraordinary circumstance related
to topography or physical attributes that somehow makes this
property less viable and, therefore, requires atcohol sales to make it
profitable is not factually supported by the Adminstrative Record.
Remember that this store is located at the cross-roads of Shattuck
Avenue and Alcatraz Avenue. Both Shattuck and Alcatraz Avenue are
major transportation corridors that bring significant traffic into and
(@ rrprpres——e————— |

httns[hwefiohthlicht hlnesnnt com/2000/04/mic-nak-lionors-limar-store-comine-to. html 9/24/2009
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out of North Oakland and Berkeley and to Highway 24 and 580. There
are also AC Transit bus stops on three of the four corners. It is also a
major pedestrian corridar for those walking to BART and a major
bicycle thoroughfare. There is simply no way not to see the Nic Nak
Liquor Store from this major intersection. it is highly visible from
three of the four corners of this intersection. The notion that it is
hidden or blocked by other structures is simply not true given the
major intersection and the pole signage and the signage on the
building. The setback to which the Planning Staff refers pravides off-
street parking. Most retailers and shop owners would view a corner lot
with off-street parking as a competitive advantage, not a topographic
or physical disadvantage. Moreover, the setback is not retated to
topography or a physical attribute of the site, but a choice by the
property owner to develop his site with the setback for parking. Had
Mr. Pannell chosen to do so, he could have developed the property
similar to other historic buitding structures by pulling the building to
the corner. This was a site design choice, not a result of some special
or extraordinary topographic or physical constraint. The lot is of a
standard depth, is flat and is located on a corner. Nothing unusual.

Remember all four of the findings must be made to approve a
Variance. The Planning $taff cannot even reasonably justify the first
finding for Nic Nak because there is no evidence or factual basis to
support findings of approval. There is no extraordinary or unusual
circumstances related to topography or the physical characteristics of
the site.

‘According to the Urban Strategies Council, there are 325 stores in the }
City of Oakland that sell tiquor. With a population of 411,775

residents,that means that there is one liquor store for every 1,267 ’ ‘
people. North Oakfand does not need more liquor stores. Oakland :
does not need more liquor stores. Despite the claims of some Planning |
Commissioners to the contrary, approval of this Major Conditional Use :
Permit and Yariance means that it will set a precedent not only for

North Oakland but the entire City.

Why does the City needlessly encourage such poor decisions that cry
out for lawsuits? This case is ripe not onty for appeal to the City
Council, but may also be subject to litigation in the courts. The staff
findings for approval are at best weak, and have no basis in the
Adminstrative Record. You can thank former Planning Commissoner,
Anne E. Mudge, for this morass. What a departing gift!

Although this matter has been highly cantroversial both in the
community and at the hearing for denial of the liquor sales, the
findings for approval of the Conditional Use Permit and Variance is
scheduled as a consent calendar item for the September 16, 2009
Planning Commission Meeting. Sadly, this effectively eliminates the
pubtic’s abitity to weigh in on the precedent setting nature of this-
approval and the incredibly weak staff findings.

Posted by Fight Blight at 10:45 AM =
Labels: Anne E. Mudge, gentrification, liquor, race

httn/wefiohthlioht hlagsnot. com/2009/04/nic-nak-Hauors-lianar-store-comine-to. htm! 9/24/20309
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Al

56 comments:

ast of Alameda said...
‘phenomenal write up. Standing the precedents of land use on
their head because of external considerations weakens the
eritire system of zoning regutation. This is why peaple are so
wary of the awarding of variances and CUPs,

" September 13, 2009 9:00 PM

withinONEblock said...
well done!

| attended the meeting and was horrified at the OPEN racism
toward both Caucasian and Middle Eastern people exhibited by
the members of the Pannell entourage. It was quite clear their
strategy was to play to "White guilt™ in the hopes that all logic
and LAW would be ignored - and guess what? |t worked.

The mostly White Planners nodded their heads while hatred was
.spewed and bowed to their guilt in voting 4-1,

The TRUTH is that the neighbors DONT want this license to go
through. But, with many Oakland policies, it looks as tho'
cronyism and blatant disregard for the law will once again win
out.

It will be a sad, sad day for the neighborhood, a neighborhood
having worked 5o hard to climb out of it's difficult years, if this

. does pass.

My onty hope is that the new members will see clearly how the
law is being disrespected by even considering approving this
license.

Sigh. So | guess THIS whole debacle is a prime example of why
Oakland isn't the city it *should be!

September 13, 2009 11:40 PM

Anonymous said...

I grew up in this neighliorhood_, my mom, grandmother, an aunt
and uncile remain. The term used by an "East Lorin
Neighborhood Assn. member™ was, "the neighborhood is
changing”, someone else said ™ a neighbarhood that worked so
hard to climb out of its difficulties”. | know as well as anyone
the challenges this neighborhood has faced with blight,
violence and littie to no collective resolve by the neighborhood
in the past to remedy the problems. And although | agree there
should not be yet another liquor store, there or anywhere for
that matter, what | struggle with is the way, middie class

httn-//wafichthlicht h]nugnnf.rnm/?.ﬂﬂé)lM/nic-nak-linnnrg-limmr-s:fnre-cnming-tn.html
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B  caucasians have come to this neighborhood, virtualty taking
advantage of lower and middle class African-Americans’
inability - for whatever the reason to come together and save
their neighborhood, and in essence gentrified it, now stand as
it's saviors. But these who know how to come together, and
stand up to city government, and stand for the néighborhood,
didn't come here to help these already here to do it for
themselves, like "real” good neighbors, friends and caring
citizens of Oakland should do for each other, making all our
lives better where we live. But now come, and underneath it
all, intimate the problems were because African-Americans
lived here. There was no "vested interest”, to help, and now the
interest seems to be to keep African-Americans out of

- the "changed neighborhood”. And that's what's caused a sad
day, long before this issue with Nic-Nac Liguors.

September 14, 2009 7:53 AM

Fight Blight said... _
Thank you Anonymous for your perspective. Gentrification is an
economic phenomena that happens to all residents in an area,
not just to African-Americans and it has the potential to affect
those with lower socio-economic standing the most. The notion
that caucausians are somehow deliberately targeting African-
Americans in North Oakland to impose their will of .
gentrification upon them is unfounded. Rather, the cumulative
actions of many in a free market are what largety drive
gentrification. In North Oakland there is no large-scale targeted
government redevelopment efforts driving these changes. They
are market driven. No one is trying to keep African-Americans
out. In fact, African-Americans who are long-time residents and
property owners have benefited from gentrification just like
any other propény owner thr'ough a rise in property values.
Many older residents, including African-Americans, have
decided to cash in, sell their homes, and take their equity
elsewhere. When their homes go up for sale, they are being
purchased largely by younger families, most often white. These
new residents locate in North Oakland because home prices,
compared to other areas like Rockridge and North Berkeley, are
reasonable and North Oakland is located near some of the best
restaurants and shopping in the East Bay, has great BART access
for commuting and easy connections to the freeways, not to
mention many cuttural and educationat opportunities and i
Berkeley Bowl. The neighborhood institutions that are in place
in North Oakland and South Berketey to deal with crime, drug
dealing, over-saturation of liquor stores, and community
building are open to any and all residents with very few
exceptions. Individual residents have an individual
responsibility to help themselves and their community. In my
humble opinion, they should not rely on someone else to do it.

" The they is us. All too often | hear in public meetings and
community events, “they should do something...the City shoutd

htto://wefightblight blogspot.com/2009/04/nic-nak-liquors-liquor-store-coming-to html 9/24/2009
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do something...” There is no doubt the neighborhood is
changing and will continue to change even in this economic
downturn. Communities and cities are not static. Oakland itself
throughout it's history has seen dramatic changes in its
demographics. In the case of Nic Nak liquors, it is sad that the
public hearing was turned into an us against them, white versus
black, newcomers versus oldtimers, when the real issue is
whether the community really needs and wants another liquor
store. Mr. Pannel{ is no victim here. He is 3 savy businessman
who used all manner and purpose to get something that is not
beneficial to our collective community. Race and gentrification
were, are, and should be irrelevant to the decision of the City
to deny him a permit to sell liquor.

September 14, 2009 B:30 AM

Anonymous said...

As a 38+ year resident of this neighborhood, | am hardly a
newcomer. Nor am | a well off yuppie. Rather, i have been
involved in raising a couple of kids now 35+ and more rtecently
their teen aged cousins. In the past, | have cooperated with
both long term and more recent resiidents to get speed bumps,
prevent junk food rtestaurants, and prevent a senior housing
building which was poorly designed for the site in question. In
each of these and a more recent neighborhood effort to modify
a condo project, biacks and whites were involved. f am
outraged at seeing the effort to control availability of alcohol

" cast as a race and class issue--the empty botties on the lawn

have no such ID. As to who owns which retail enterprise, |
patronise those who stock what | wish to buy.

Septerber 14, 2009 3:15 PM

Patrick said...

Then please direct your outrage at the property owner, Mr.
Pannell; he is the one who cast this as a race and class issue.

September 14, 2009 7;15 PM

Anonymous said...

Nic Nak Ligours "ligour store coming to your neighborhood soon.

Its always been here SO GET OVER IT!HIITHERE {S NO CHANGE IN
OWNERSHIP.} can understand if they where new people but its
SAME PEQPLE for 35 years. | was upset when | heard he was sick
and had to close. | been living here most of my life except
college and | patronize Mr. Pannell. | feel safe there. | send my
kids there to that store. | rather have them go to Nic Naks than
the place across the street, | watched the hearing on T.V. HE
DIDNT RECEIVE THE NOTICE about the whole 90 day ciosing. If
it was certified then it would be different but it wasnt...Dont
you think if he got it he would've done something about it or let
it sit there THINK logical. So you guys are going off a

!

9/24/2009
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technicality??7pathetic. ... .During the hearing his daughter had
around 2B0 signatures from supporters in the immediate area
which means people who live near the store. That means there
are 280 people who doesn't mind or likes going to this liquor
store WHO LIVE IN THE AREA.Since Aug 5 he probably has even
more supporters me included. For the people who think it is
racism. It was the Truth not racism. Like this store is really
going to affect the neighborhood??lets be serious. | am a White
woman and | go there all the time and if you don't like going
there, fine you don't have to, you can go somewhere else. The
reason why i like going there the most is because prices are
affordable. Whats wrong with a family attempting to make a

v tiving. If you know business my guess for the people who oppose
dont, in order to maintain a small footprint business you have
to sale items other than just groceries and ice cream to be
stable business ok now stop and think about it......... ok moving :
on.. Lets say if he decided to sale just groceries and ice cream |
the opposers still wont ge patronize him so what does that telt -t
you.2.? furthermore, you have a retired Alameda County Sheriff :
running the place. Wouldn't you want someone like him to run a '
tiquor store??? Its not like he doesn't know whats going on in the T |
streets. Mr. Pannell been patrolling the streets and fighting '
crime. Most of you guys look at a crime through your window i
and then write about it on blog and yahoo groups. If you want i
to really be heard instead of blogging about it or yahoo groups. !
Find a potice officer in your area flag him down and tell him/or - '
her that there not putting effort job patrolling our streets f
Other than him and other peace officer you probably don't
really know whats going on the streets He seems like a very (
responsible man.| FULLY SUPPORT HIS STORE : ) |

li

September 15, 2009 2:17 AM

Anonymous said...

Look at his place he is NOT pushing alcohol. Do you see a signs
that say 6 pack of beer 5.99...NO!!! or PATRON and YODKA sold
here NO!!! In addition you have to realize this is OAKLAND, NOT
Tracy, Pleasaton, San Leandro, Berkeley. It witl alwéys be
Oakland In this neighborhood there is a lot of low income
housing. | cant imagine this neighborhood not having zero
crimes and Im being realistic you should too. If you want a
home where there is ZERD crime move to a suburb or make an
attempt to kick out low income families out the neighborheod. |
amn ok living here | tike living on Alcatraz Ave. If you dont like it
you can leave. If you want to lower crime push the police to get
the drug dealers off the streets. You guys watch to much T.V.
drug deaiers hanging out in front drinking 40.0z and Hennessy,
NOT AT THIS STORE. In my years of seeing him operate his
business befare the closure. If | was throwing a little get
together i would go some beer and some tequila to make
margaritas. If you ever go inside which you probably don't you
can see that he was not that much liguor when you compare

httn://wefightblieht. blogspot.com/2009/04/nic-nak-Hauors-liquor-store-comine-to.html 9/24/2009
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other stores that has different flavor vodkas etc. Now i got to
go all the way to Alcatel to'get sornething. For the people that
act like they never DRINK Alcohol you guys are a bunch of
Hippocrates. Jumping on this stupid bandwagon acting like
some wannabe playing neighborhood activist | have never seen '
not one hang out around his business or ary drug dealings
around his business. i also never seen OPD(Dakland Police
Department) at his place for any reason. Ask any other store
the that guestion. | don't know the family personally but when |
see them they always smile. In addition his daughter and
grandson live right around the corner so there are not outsiders
to this community. He wants is what is rightfully his.in cldsing_
you peaple are really pathetic... Trying to nip pick at every
little thing, the gate, buliet proof glass and the RV etc. The RV
doesn't hurt anybody and the lady said on the tape who lives
directly next door all her life want the RV to remain there as
well as the fence.hmmmm?7?0h and the fence drive down
Shattuck Ave between Alcatraz and #6th everyone has fences
why he cant have one .its not hurting you is it STOP and
think.....ok moving forward. if owned that business | would

" . want a glass up too so i can feel protected. Think of it like a
concierge service where you ask what you want and the give it
to you. whats wrong with that, i (ike it. { go there to get
potatoes, orange pear appte and other fruits and vegetable for
my house instead of going all the way to Berkeley bowl whats
next complaining about security cameras?? Focus your energy
toward something else like the repavement of the streets or
other liquor stores who do wrong with violations(Nic Nak has
zero violations according to the Aug 5, hearing) Please Stop
wasting his time and your time and go plant a tree or
something... '
| support his store..

September 15, 2009 2:18 AM

Kevin said...

As for most of us looking at crime through windows and then
biogging...interesting that the individual who wrote that was
anonymous. OF COURSE people look at it through windows
(from behind curtains and shades!), Like yourself, they want
anonymity for protection. They could be killed for interfering in
established crime syndicates and their hang-outs (Liquor
Stores). And flagging down cops to tell them they are not
patroliing the streets sufficiently? Where have you been? There
has been an OPD under-staffing issue in Oakland throughout this
decade--since city council established a hiring freeze. After the
freeze, large numbers of older cops retired, with insufficient
numbers of new cops to fill their shoes. Now the situation has
been exacerbated by the budget/economy.

The market is saturated--SATURATED with liquor stores in North
Oakland. We don't need them. For the ones in existence, if we

hi-h\-f/“fnﬁnhfh];rrhf hlnoennt cam/MNNAMNA Inicnal-_lmminre_lianaroctare-cnminc-in html . 0/24/27000
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have o live with themn, we demand accountability. As for new
praposed stores..."NO!" Neighbors need food and dry goods and
other services--not booze. Al's Liquor on West Street was a
horrific crime scene until Oakiand pulled its liquor permit. Now
they sell food and dry goods. No more shootings that I've heard;
the neighborhood there improved. If you want to serve the
community.....fewer liquor stores...more of what we
need....and it ain't booze.

For those panicked that their supply will dry up, be assured:
Pak N' Save is on the edge of N. Qakland on San Pabio. You will
find booze at hatf the cost. |

I'm not against alcohol consumption. | am not against any
particular race. As others have noted, these stores attract o
" crime that threatens the safety and well being of all colors. :

Let’s blend our colors and speak up.

September 15, 2009 9:16 AM

salmonmogse said...

This would be hilarious if it weren't so pathetic, As a former
cop, Mr. Pannell should KNOW that applying the law equally to
everyone is paramount to civilized society! Yet here he is,
trotting out the tired old race card and demanding that he be
exempt from the rules because he's a "pillar of the
community™?! LMAQ! If he really did give a rats ass about the
community, he would know that super-saturating it with liquor
stores is not the way to go. He would understand that the law
applies to EVERYONE, not just the Middie Eastern and white '
peopte that he appears to dislike so much, and the law says NO
NEW LIQUOR QUTLETS W/IN 1000 FEET OF EXISTING. He let his
license lapse when he shut down, so now he does not pass GO,
does not coflect $200. What about that is so hard to
understand? Even if he never got the notice as he "ctaimed”
(yeah right), has that excuse ever stopped the court from
jacking up fees on your traffic tickets? Does the judge care? Nol
You are still responsible and have to pay the consequences. Mr.
Pannell is an ex-cop, he should KNOW this stuff,

| drive by Uptown Market every singte day and no matter what
time of the day or night, what's hanging out in the parking lot?
Thugs and losers. | don't want thugs and losers hanging around
less than five blocks away from my home while they drink up
their courage to go do some crimes.

Mr, Pannell claims to own property all over the blace, has a

retired sheriff's pension and clearly doesn't need the money. So
| have to ask: what's his motivation? Does he just want to thumb
his nose at the neighborhood and laugh -all the way to the bank?

httn-/fweafi crl'lﬂ';“ohf hlnoennt com/2NNG/N4/niconallirmnrelinmnr-ctnra_comino-tn html Q2470009
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And @ the person who posted twice pretending to be two
people: first, you are not fooling anyone, and you really need

" to get a grip on reality.... oh; and a few rudimentary Engtlish
classes woutdn't hurt either, but that's another topic. Second,
telling those of us who rightfully object to Mr. Pannell’s
ridiculous behavior that we can "leave if we don't like it"...
sorry, I'm not going anywhere. I'm invested here, and as such
have.a definitive interest in seeing things improve in my
neighborhood, not worsen. That means t am going to stand up

- when something is not right and I'm going to do something
about it. What Mr. Pannell wants is not legal, it's not just and
not defensible. So, to quote you... "Get over it",

September 15, 2009 10:53 AM

Janathan said..,

So what should with the store? If you had a license that was
worth a lot of money would you give it away?

September 15, 2009 11:59 AM

salmonmoose said...

Of course he shouldn't give it away, no one is telling him to do
that. But to capitalize on his investment in this manner is
deplorable and contradicts the picture he's painted of himself
as.an "old timer” and “pillar of the commumity.” | have no issue
with people making a buck off their property but to paraphrase
Oliver Wendell Holmes, their right to swing their fist ends
where my nose begins. He can't be allowed to take a figurative
dump on this neighborhood with his surplus liquor store and
then sell it and walk away. With that, ali his posturing and
bleating and whining evaporates like.... well, like the fizz out
of a 40-ounce. If he is the “savvy businessman” he claims to be,
let him employ a little out-of-box thinking and create a new
niche for his store that will be a positive influence, not a
negative one. THAT is what a truly good neighbor would do.

September 15, 2009 1;35 PM

Jonathan said...

But | am asking people if they have an idea? What else can you
do with an off-sale liquor license other than just letting it go
and losing his money. He probably does not have money te do
some big time construction renovation. | bet he is not even
making 40 dollars a day on average currently ,especially if you
add the monthly overhead (bills). What could be a new niche for
his store that will be a positive influence on the community
that can generate equal revenue as the alcohol. What can make
a positive influence on the community without making his
family live check to check?

Any ldeas??

httn:/fwefishthlishi hlnesnot.com/2009/04/nic-nak-liouors-liguor-store-cominge-to. htinl 9/24/2009
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September 15, 2009 2:33 PM

salmonmoose said...

He doesn't have 1o “let it go and lose his money.” A state liquor
ticense is not tied to a particular pmberty or address. He could
sell that 1o any buyer who had a properly zoned and city-
permitted location to sell alcohaol, Then, as | said, he could get
creative and figure out some other way to make money at his
location, or he could sell it and maove on,

As previously mentioned, Mr. Parnell is clearty not hurting for
cash. He owns multiple properties and has a county sheriffs
retirement pension. Clearly, he earned that and | don't
begrudge him. But lots of folks who had their 401k's implode in
the last few years would be mighty grateful for that. I'm not
seeing any reason to worry he'll be out on the street any time
soon because he can't seil 40-ouncers to thugs.

September 15, 2009 2:49 PM

Jonathan said.,.

why you would think he would want to sale such a prime
property tike that. You know he is not alone, he has a wife, kids
and a grandson at college. Wouldn't you want to keep it in the
family? Didi't he attempt to aiready sale the license but was
turrred down by the city? Should he build a retirement home or
park with the of money he has left?

September 15 ;13 PM

Dr. S Rockwell said,. ..

It seems Lo me that the majority of you are believing in a
stereotype or idea set up by media rather than the real world.

. Movies and television paint a bad light on small places like this
because it grabs your attention and benefits personal ratings;
for these reasons | can understand where your genuine concems .
and fears are generated. However, what you are failing to
realize is that this is not always the case in life. As is this
particular one. You are baring your “facts” on fiction resulting in
negative propaganda targeting and elderly man and his family.
The history surrounding this store speaks for itself with no to
minimal crime.surrounding. Do not misunderstand me; nho one
persen is innocent. In that statement "NO ONE PERSON is
innocent’(this includes all of us and you) crime arises from the
substance abusers not the substance itseif, and until the
product is made illegat (which it wont be) The best thing to do
would be to handie the abusers. If not they will find another
place to find their substance and bring it home (the
nefghborhood]j. If you want to fix the issue of alcoho! take down
the large companies first. Tell Safe Way, Lucky's, and BevMo to
stop selling. On that note, suppose a shopping center was built
in it's place and a big name grocery store aforementioned is

httD://weﬁghtblight-blos.’.snot.com/2009/04/m'c-nak-liauors-liauor—store-coniing-tn.html T 9/24/2009


http://wefightbliKht.bloEspot.com/2009/04/nic-nak-liauors-iiauor-store-comine-to.htnil

Fight Blight in South Berkeley-North Oakland: Nic Nak Liquors---A Liquor Store Co... Page 19 of 38

built would there be rearly as many complaints? No. But the
store sells liguor so why is this not unacceptabie? What | think
is happening {s that the majority of these new neighbors that .
have moved in have done so with the intent to resale for a
profit and really have NO {0.0000%) concern for the

" neighborhood itseif. This would exptain the lies concerning
‘neighbering safety, and the fear. Others will offer their opinion
as have |, but | will speak no longer on the topic. Just keep in
mind that this whole discussion board/ thread is nothing more
than opinion.

End Result:

1. Stop hiding your true agenda behind local shops regardless of
the kind. )

2.'If you want to stop crime in neighborhoods then stop the
ILLEGAL circumstances that define CRIME. '

3. If you do not like the neighborhood, you brobhbly shouid not
have moved there to begin with, so move out.

4. Take the time to learn the truth of the history of where you
live instead of an ideal set on by other circumstances.

5. Stop using RACE as your excuse for a {oss in court and accept
that'you were wrong. (it only reveals YOUR OWN true hidden
racism)

&. BE HAPPY! You live in a neighborhood with liquor store
owners who have reportediy kept crime out of the
neighborhood for 35 years.

‘7. Stop complaining and reexamine yourself before bashing
athers, and keep in mind that these owners are most likely
more a part of this neighborhcod than yourself.

Peace and love from a non drinker/ non smoker/ non violence
etc. gentleman. .

September 15, 2009 3:34 PM

Vicky B said...

Thugs do not drink 400z.(stereotype} That was so 1990 lol.
Where you get your info from the media? Thugs rather get high
and use swishers and blunt wraps rather than 40oz beer.

September 15, 2009 3:45 PM

Anonymous said...

My neighbor has repeatedly stated that our corner was filled
with prostitutes and drug dealers when she moved into the
neighborhood.

| wonder if part of the reason they are gone is due to the
NikNak being closed for the last 5 years?

) Maybe? or more likely the neighborhood is changing for the
better? Maybe the peopie (of all races and lifestyles)

httne/fwefighthlioht hlngsnat.com/2009/04/nic-nak-licuors-liouor-store-coming-to_html - 9/24/2000
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moving/buying into this neighborhood see it as a place they'd
like to stay for a while, precisely because it is a great
neighborhood.

Regardiess of what happens at this meeting, the neighbors (old
and new) not wanting negative influences easily accessible wilt
prevail. It will only be a matter of time.

September 135, 2009 5:45 PM

Ryan said...

prostitutes? | lived here for 17 years and i have not seen one
Prostitute.Come on, Stop the he say, she say, my neighbor say
lies. | seen d boys(drug deaiers) in front of the wash house but
never a Prostitute haha. stop lying.

September 15, 2009 6:58 PM

salmonmoose said,,.

@ Vicky B

Where do | get my information? Honey, | don't watch TV. My
dirt comes straight from the empty Cdlt 45, Schiitz and Evil Eye
| am atways picking up out of my bushes and front lawn after
the pigs toss them out their car windows. Just cuz they have
the rest of the stuff you call out doesn't mean they don't need
something to wash it atll down with.

September 15, 2009 8:48 PM

- Fight Blight said...
Mr. Pannell would retains his liquor license even if he ioses the
permit to operate at the site. The liquor license is controlled by |
the State of California Alcohol Beverage Control. The location
and manner in which he can sell is governed largely by the local
government through its land use authority. Mr. Pannell would
have several options if the City denied the Major Conditional
Use Permit and Variance to sell atcoho!: (1)he could sell the
tiguor license to another party who would then have to locate
an acceptable site consistent with the zoning requirements (2)
Mr. Panneli could take his liquor license and relocate to
anather location consistent with zoning reguiations and operate
the convenience store at the 6400 Shattuck site; (3) He could
give up his liquor license and redevelop his outdated site with a
higher density, pedestrian friendly building and seek another
type of tenant, possibly creating housing on the top two or
three floors (in this market such a development may not be
feasible). Importantly, the value is largely in the liquor ticense,
but you need an acceptable location to put it into play. Mr.
Panrell has attempted to sell his liquor license several times
only to have the potential buyer back out. We suspect it is
related to the lapse of his Deemed Approved Status at 6400
Shattuck for a nonconforming use and the fact that the buyers

httn://wefightblight.blogspot.com/2009/04/nic-nak-liguors-liauor-store-coming-to.html 9/24/2009
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did not have an acceptable alternative location from which to
sell liquor. Mr. Pannell's claims that he is a responsible business
owner and that he will keep the license in the family rings -
hollow by his past actions to selt the license. Once he gets
approval at the site, we suspect he will sell the license and the
site to a new owner and walk away with the cash. The
Community then ends up with a huge unknown in terms of who
owns and operates the site as a liquor store. It is better not to
a have liquor store there to begin with.

September 15, 2009 10:15 PM

Fight Blight said...

Liquor stores in North Qakland and South Berkeley attract well-
documented problems. Black and White Liguors in South
Berkeley on Adeline has been the subject of numerous nuisance
complaints and the City of Berkeley imposed very strict
conditions on its continued operation. They are lucky to still be
in business. The mini-rmart on the corner of MLK and Ashby
across.from the BART Station was shut down as a public
nuisance by the City of Berkeley. It returned as a mini-mart
only on the condition of no alcohol sales. Stanford Liquors on
the corner of Stanford and Adeline has been well-documented
as a hang out for gang members. The area in front of and down
the street just south of T and K Market on Shattuck Avenue
across from Nic Nak is a known drug dealer hangout with the
attendant loitering. Uptown Market down the street on
Shattuck Avenue has been a plague to the Community for years -
and years--including a major, illegal, gangster rap promotion of
hard liguor right out of the parking lot that required significant
bolice response to quell the disturbance. Dorsey’s Locker, while
not a liquor store, has been a magnet for gang members,
loitering, public drunkenness, gun play, and shootings. East Bay
Liquors on the corner of MLK and 54th has had multiple

. shootings, and a murder, not to mention the various habitual

loiterers and drug dealers. The liquor store on the corner of
59th and Telegraph has had drive-by shootings, loitering from
gangsters housed at the Oakland Housing Authority complex
down the street, and boom cars parked in the neighborhood.

" These are well-documented problems by the Oakland and

Berkeley Police, the Shattuck Crime Prevention Council, the
Berkeley Alcohol Policy Advisory Coalition (BAPAC), numerous
homeowner and neighborhood associations as well as frustrated
citizens tired of the probtems these land uses cause. Peopie of
all color, at! ages, all socio-economic backgrounds, newcomers
as well as old-timers have participated to identify and remedy
these problem liquor outlets. These are not made up and they
are not fiction inspired by too much TV. They are the day to
day reality of North Oakiand and South Berkeley. That is why
many of us are not interested in another liquor store.

we got word late today that Mr. Pannell has requested that the

hitn://wefighthlight. hlngsnot.com/2009/04/nic-nak-licunrs-liauar-store-coming-to_himil
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B  city of Oakland delay the vote to approve his project via a
Consent Calendar item. We suspect Mr. Pannell is unwilling to
live up to the conditions imposed by the City in its approval.
The matter, at the request of the Mr, Pannell, has been
continued to the October 7th Planning Commission Meeting.

September 15, 2009 10:23 PM

Mike said...

“we suspect he will selt the license and the site to a new owner
and walk away with the cash.”

Are you serious. Like | said you need to cut it out with the
Lying,, its getting on my nerves. You suspect this, you suspect
that. WTF!! He said hes going to keep the license and if he
closes he will never sale again cant you trust the man. You
think hes out to get you or something ?

September 15, 2009 11:10 PM

Anonymous said...

- Maybe he should make it a store that §ales marijuana?

September 16, 2009 12:05 AM

Fight Blight said.,.
This post has been removed by the author.

September 1 009 7:32

Fight Blight said...

We have noticed on multiple posts the repeated use of the
word sate or sales when the proper term is sell or sells. Those
using the incorrect term might take note.

Mike if Mr. Pannell wants to put his money where his mouth is
he can propose to the City of Qakland and accept & condition
that-he will never sell the property and it will forever remain in
the hands of his heirs. This can be enforced with a condition
that requires him to restrict the sale by covenant that is '
recorded with the County Recorder and runs with the land
forever and ever. Mr. Pannell is elderly. He wont be in a
position to own or operate the store forever. The Community
cannot rely on his word that he will never selt the property ar
the license or even lease out the store with the license to a
different operator. Moreover, if he transfers the property to his
heirs at some future date, there is no guarantee that those
heirs will be good neighbors. His claims that the property and
the liquor sales will forever be properly managed because he is
an upstanding ex Sheriff ring holiow. The'only way to guarantee
that this property and use as a liquor store do not become a.
nuisance is to deny the Major Conditional Use Permit and
variance. If the City is inclined to approved the Permit and

httn://wefightblight.blogsnot.com/2009/04/nic-nak-liauors-liquor-store-coming-to.html 9/24/2009
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Variance, then the only way to legally guarantee that when it
becomes a nuisance it can be managed and controlled is to
impose robust conditions on its operation. Conditions, some of
which, that Mr. Pannell expressly refused to agree to at the
Public Hearing. The Community cannot rely on Mr. Pannell's
word. That's not how land use approvals work. His word is not
legally binding. Even so, he refuses to accept reasonable
conditions on the use of his property. A Conditional Use Permit
is just that--a permit with conditions because it involves a land
use with the potential to create problems.

As for the site’s use as marijuana sales, we already have an
approved cannabis buyers club just over the border at the
comer of Shattuck and Essex. There is also a cannabis buyer's
club on 5an Pablo and several more in downtown Oakland.
There is also an informal buyers ciub on the corner of Shattuck
and Alcatraz across the street near T and K market--drug
dealers have set up shop. Not likely the community woutd
support more marijuana sales.

tember 16, 2009 7:36 AM

Anonymous said... .

Ok so there is no POSSIBLE way he can make equal revenue like
the alcohol sales. So he has to lose money and family be broke
while we all still have our jobs. We know hes old but we know
his daughter who is a Deputy Probation Officer for 26 years and
here son is going to take over.He has a family people But like

not a business person | don't know business neither peopte on
this blog. Everybody on here acting is like they have
entrepreneur skills. | wark for someone, probably everyone on
here does as well. If these people writing about him knew

about going into retail business they might understand. Its hard -
to'be your own boss. | ask the peapte who has a family owned
business. Do you deal with people like us too?

September 16, 2009 10:57 AM

Ryan said...

See Fight Blight, your tatking about stores that have crime but
THIS STORE DOES NOT HAVE ANY CRIME TO DATE. If the
busfness is ran right which it is your not going to have that type
of problems. You cant forecast crime. Why do the sub woofers
of the car bother you. You don't live next door to nic nak. The
lady he lives directly who lives directly next door wanted the
store to open so what does this tell you? Like { said everyone
who lives in the immediate are for it. {1 house down, two
houses down, three houses down etc.) Dont you think they are
the ones who are going to be effected the most. You don't live
in the immediate area so your not effected if you live 2 to 3

" blocks away its not hurting you. What are you going to say next
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the people who tive next door to him doesn't know any better?
and why do you have to make lies to get people on your side..

September 16, 2009 11:19 AM

GoodNeighbor said...

Sorry, Ryan, but | completely disagree and it is VERY clear that
you don‘t live in the neighborhcod.

| have cleaned the blood of Black men off the sidewalk in front
of my property when there was a dispute, fueled by alcoho!. |
have calied the police many times to report crimes that |
witqessed including breaking and entering, battery, drug
dealing, and prostitution. | daily remove liquor bottles from my
yard, and | DO worry for the young black men in the
neighborhood who are obviously without employment.

{'ve also spoken with many (+50) neighbors within ONE block
who are furious that this family has turned their back on us.
The problem is that Black folks living in the area are afraid to
speak up against this family. (Why? [ don't care to speculate as
don't know them.) .

The Pannells only want to make money.and DO NOT care about
-the neighborhood. If they did, they'd be willing to put '
restrictions on this license including things like future
ownership (it shouild remain +50% Black, IMHO) employment
FOR Black men living nearby, and restrictions on the size of
liquor bottles sold and the hours liquor is availabie.

None of these restrictions would decrease the profitability of
the location, btw.

This sftuation is clearly a case where the physical safety of
many is being sacrificed for the financial success of one

{family).
September 16, 2009 2:03 PM
Mike said...

{ guess the neighborhood would be happy if he is broke and can
not provide for his family in order to make a few neighbor
satisfied. This has been a long standing business with no
problerns to report such as loitering, disturbing the peace,
battery, drug dealing, prostitution and etc

It should be noted that Mr. Pannell has received 300 plus
signatures from the neighbors in the immediate area. Not from
Raymond, Tremont, Whitney, Claremont,or South Berkeley.
Many of the signatures reside on Shattuck and Alcatraz.

September 16, 2009 5:42 PM

Anonymous safd...
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| seen a Ferrari on his lot and | think his wife drive a Srand new
Bentley. THE PANNELLS ONLY WANT$ TO MAKE MONEY AND
NOTHING ELSE... They shouldn't be making money.

September 16, 2009 6;31 PM

GoodNeighbor said...
Mike,

it is NOT a long standing business, as it has been closed for §
years.

The average retail consumer has a 'memory of 2 years, which
means, business wise, it has been dead for 3 years. It will take
a year, minimally, to build back the lost business, if the
demagraphics of the area hadn't changed so dramatically in the
last 5 years. ’

But, as his business stands, it will fail because he has failed to
move with the times. It is basic Darwinian theory, evolve or
die. The problem is that Mr. Pannell refuses to evolve,

If he were willing to bend a bit, there would be developers
lining up to help him make a fortune. The location shoutd be a
mixed use property with retail on the bottom, housing on the
top. Based on my knowledge of rents in the area, it would be
bringing in, minimally $10K/mo in income and having equity in
excess of 51.5M.

B
But don't feel sorry for Mr. Pannel! as he is far from broke being
a long time real estate owner (having muitipie properties), a
great pension, and an obviously educated and successful family.

As | stated before:
This situation is clearly 2 case where the physical safety of
many is being sacrificed for the financial success of one

(family). -

September 16, 2009 6:32 P

Mike said...

How do you know if he has a Great Pension(retired in the 70's}
and he makes good money Good Neighbor. Your acting tike you
his banker and his family has PHD's.You dont know what the
mans funds are. You don't know what the hell is situation.
Maybe he had to reopen so he can pay for a dying Family
member hospital bill, You dont know this family personal life.
you don't know why Stop playing a guessings game about whats
he has, what he is going to do,and why is he doing this?

"If he were willing-to bend a bit, there would be developers
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.

lining up to help him make a fortune. The location should be a
mixed use property with retail on the bottom, housing on the
top. Based on my knowledge of rents in the area, it would be
bringing in, minimally $10K/mo in income and having equity in
excess of 51.5M,"

One way or another developers still need money. Where would
he get the money to build something (ike that and if he had the '
money he would probabty put affordable housing there for
people who need a home. instead of some high rise lavish condo
where only a few can afford to live in. In addition once it was
built he would probabiy have to deal with the same neighbors
complaining; oh its too big, i don't like the windows, i don’t like
the colors of the wall when | pass buy and so on. They put a el
polio loco there and i like Chipotie. To many peopie are
hanging out in the restaurant, Complaints complaints and
complaints Like [ said, [ dont think he is a seil out if you say his
family is so educated. If it was me [ would want to keep it.

September 16, 2009 7:00 PM

Consuelop said..,

| was opposing this place for a while, however after reading this
blog | changed my mind. | atsa watched the hearing on channel
10 KTOP and | know whats going on. | am bothered by the lies
the opposing side is generating. At first | was on the liquor store
hating band wagon. | am ok that it its there now. You keep
saying it was closed for 5 years however, they have 35 years of
running this business under there bett, the opposing side didn’t
tell me that. They also didn't teil me about the 0 violation of
the license and the excelient police record. Really | am so
upset with these false accusations and lies. Why you must do
that just to get people on your side? | am sorry but | cant
participate in the opposition side no longer. ’

September 16, 2009 7:32 PM

Jonathan said..,

| have some ideas. :
1. Bookstore = positive except No money there, His Family
would be broke in that idea. "Sorry Kids | cant afford to send
you to Howard University in Washington D.C. which cost 30k a
year to attend but | own a bookstore and its positive for the
community so you can sit here and get your university
education by reading books at the store. Im sorry | make hardly
ends meat selling books.”
2. Restaurant with a bar = wait.. no alcohot right, gosh darnit.
3. Coffee Shop = over saturation of coffee shops pecple are

" going to complain about that too lol 400z coffees cups,

4.Day care = come on lets be realistic. who is going to want to
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. drop there kids off at that intersection.
3. Marijuana = Peaple are going to complain again about the ‘
over saturation (| guess there is a over saturation of everything
since it is on a very busy street)
6. fast food = people are going to complain about how its not
healthy ’
7.Aquarium shop = Going for broke
8. Smoke shop = People complain about that bringing in the
wrong element. '
9. Pet shop = there is a huge pet shop up the street scratch that
idea
10. BBQ shop = Oh wait its going to bring in the wrong people
too right...
Nothing that will maintain his revenue basicalty.
| feel even if he was to put something different up you still
wont go and patronize him.... why?T77? you tell me..

Any more Ideas? where he doesn't have to a big renovation on
the property and spend a lot of money doing it?

Septempber 16, 2009 8:17 PM

Anonymous said...

- | guess nobody has an explanation for Dr $ Rockell's comment.
S50 it must be TRUE....

ternber 16, 2009 8:57 PM

Anonymous said...

Dr. S. Rockwell's comment was apparently such utter nonsense
it didn't warrant a response.

So very sad to see so many people here so far off topic, not
getting it, or just plain "out there.” It's as if r.hey are gomg out
of their way to be abtuse.

You typically see “justice” embodied as a blindfolded woman
with the scales in one hand and a sword in the other. The
bottom line is just as FightBlight said: There is no legal
justification to give this person & liguor license. it doesn't
matter who he is, what he is, or what history he has. Things
have changed in the five years since he was last open for .
business and unfortunately he didn't keep up. Now he expects a
free pass? Nuh-uh. Moving on.

September 16, 2009 10:39 PM

Anonymous said... ~
He is not asking for a free pass. When he first reopened in April
the gave him authorization to sell liquor. He was selling it for 2
months with no problem. Then people started to complain to
the city. Then the city told him that they made a mistake by

-
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giving him permission to sell. It's not his fault the city are the
ones that made the mistake to begin with. So mr. Pannetl
stocked his store cause city said it was ok 2 months passed. Oh
wait we the city of Oakland made a mistake oops. That's a big
mistake to make. The city is saying it was a mistake instead
people complained about the place re opening,

September 16, 2009 11:27 PM

Anonyrnous said...

It's like you won a 5 million jackpot. You have it For 2 months
you buy a fancy cars, and large luxurious house on the hill.
Then California lottery people say oh we made an error, we
need your 5 million dollars back. So what are you going to do
fight for your 5 million you rightfully won or give it back? are
you going to give back the house, car and the money?l wouldn't

September 16, 2009 11:45 PM

Anonymous said...

If you were in mr Pannell shoes woutd you do the same thing?Be
honest.

September 16, 2009 11:54 PMm_

Fight Blight said... .

When Mr. Pannell submitted his request to the City to open his
liquor store after he was notified about the lapse in his Deemed
Approved 5tatus, he submitted it under the name of Jo Jo's
rather than Nic Nak.

Now why would he do that?

To this day, the sign at the front of the proberty notes Nic Nak.
The only reason he did this is that he wanted the City Planning
Department to think this was a totally different business, one
that had not had its Deemed Approved Status revoked.
Subterfuge.

| invite Mr. Pannell to clear this up and to tell the community
why he submitted a permit under a different name and why he
operates under the name of Nic Nak rather than Jo Jo's when he

~ applied for a permit under Jo Jo's. Can he please come forward

and tell us whether he is doing business as Nic Nak or Jo Jo's? If
he is doing business as Jo Jo's has he fited a fictitious business
name and is he paying local, state and federal taxes under the
name of Jo Jo's? Please step forward and speak to the
community.

The fact that the City made a mistake does not mean that Mr.
Pannell reaps the reward. That is like saying that if the Bank
mistakenly deposited a million dollars in your account you are
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entitled to the million dollars. If you take the million dollars
and spend it you are guilty of theft. The money is not yburs. Mr.
Pannell is in effect stealing from the community since he
misrepresented his business name.

Not only did Mr, Pannel! misrepreient his project to the City,
he expected to profit from it. What does that say about his
_intentions?

So Mr. Pannell, do you wish to step and tell the Community
what your are your intentions?

September 17, 7009 12:33 AM

Mike said... ' ‘

The city of Oakland knew what it was previously according to
the hearing.lts on file. The previous planner knew the original
name and why he changed it. A person cant change the name of
his business without others thinking he is up to something.

Why wont you go to nic nak park on the lot and talk to him, He
will be happy to talk to and explain why he simply wanted to
change the name to his grandsons nick name "jojo's” .

You invite him o talk to the community??? Why wont the
community come to him, instead of being scared to appraach

the man.
September 17, 2009 1:17 AM
Ryan said...

Good Neighbor you said.

"The problem is that Black folks living in the area are afraid to
speak up against this family.” You cant be serious. Wait i
remember,he is drug lord kingpin right? No no no, his family is
in the black mafia and everyone who tatks bad about him he
takes them out? No wait, maybe he just pumps fear into every
black persan hearts in the everywhere. Or maybe Btack folks
know butlshit when they see it.Your acting like he is Frank
Lucas. They know its been there for a long time they go to the
store to buy items from him, they patronize him. '

To the person who said that they own a Bentley and Ferrari do
us a favor and throw your computer out the window. You are an
idiot. He shouldn't make money? Sad how far people are willing
to go to make the family look bad. Whats next they owna
private G4 jet and they have a private island in the Caribbean,
and if he did so what! '
You think he is evil cause he is making money. Stop hating on
the damn family and be about yours. Anyone stopping you from
making your money to feed your family, and if they did would
you just run away or fight? What now, your going to be satisfied
when his family moves into a cardboard box and all ride
bicyctes. Maybe he should turn in whatever he has and buy a
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Q ugty Toyota Prius, that a positive investment right. Will you
then shut up about his tifestyle, YOU DONT KNOW THE MAN
PERSQNALLY, so shut up about his bank account, pension, how
many cars and property he owns. Mr. Pannell is not worried
about your personal lifestyle so stop worrying about his!

Since we all want to pretend we are business professionals or
work for the city planning department
Like the anonymous person said

°If you were in Mr.Pannell shoes would you do the same thing?
Be honest.” '
What would you do if it was you?

September 17, 2009 2.27 AM

Fight Blight said..,

Mike when referring to the fact that Mr. Pannell applied for a
permit under the name of Jo Jo's rather than Nic Nak we are
talking about this past Spring when the City erronepusly issued
him an over the counter per'mit. The Planner at that time was
mislead. It was only after residents brought this error to the
attention of the City did they realize Jo Jo's was Nic Nak. You
are right that a business owner has every right to change their
business name. We are just wonder-ing why Mr. Pannell changed
the business name for purposes of his initial pplication, then
never changed his sign or provided any other indicators that he
is now operating as Jo Jo's.

Normally, it is an applicant with a development or land use
proposal that does outreach to the community not the other
way around. The applicant, such as Mr. Pannell, is asking for
permission to do something that couid affect the community. It
becomes his obligation, and frankly it is in his own best
interest, to reach out to the community. We invite him to do so.

Ryan, please do not personalize your comments by calling
people idiots. If you disagree with their position then argue
against their position, but do not call them names or your posts
will be summarily deteted. That goes for anyone else. We are
hot trying to suppréss opposition, we are just asking you to be
civil and dignified. If you believe someone is misrepresenting
the facts, please by all means correct the record and support
your position, but do not personalize this disagreement.

According to the Oakland land use law governing Major
Variances, Mr. Pannell’s financial status and/or economic
hardship resulting from the denial of 2 Major Variance is
irrelevant. Please stop posting about Mr. Pannell and his
financial situation. Unless you are his accountant, you have
little factual basis to support jrour claims as to the financial
effect on Mr. Pannell.
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would ilke to have a store like Nic Nak with an owner like Mr.
Pannell in East Oakland. Then on the other hand you say you
have never seen anything like this at Nic Nak, which is located
tn North Qakland. You also imply that you attended the public
hearing. If you live in East Oakland, how on earth do you have
enough day to day experience observing the Nic Nak liquors,
particularly since it has been closed for the better part of 5
years? Do you work in North Oakland nearby of stay with family
here? Just asking because your post seems to raise some
questions. How can you speak for neighbors or have more
knowledge of the local situation than neighbors who have lived
in the neighborhood for ten or more years and have witnessed
the problems on a day to day basis?

September 18, 2009 1:57 PM

Fight Blight said...

We appreciate everyone's interest and cormments. The
comments are getting too long. Please move any new comments
to the new post:

http: / /wefightblight. blogspot.com/200%/ 09/ nic-nak-liquors-
community-in.html_

Thank you!

September 18, 2009 2:04 PM
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dealers and the thugs hanging out outside... | live in East .
Oakland where we do have liquor stores on just about every
corner and gangsters just hanging out outside and shooting
happening just about every week but just like Daniel from East
Oakland said 1 would love to have stores like this in my
neighborhood!... Mast of the time | don't even like going into a
liquar store where there are people just hanging out because
all they do is bother you trying to get your number and just
harass you... | have never seen anything like this happen at Nic
Nak. You can’t just assume that because crime happened at
Most liquor stores it’s going to happen at Nic Nak. Nic Nak was
selling tiquor when it firsts open and there were NEVER any
thugs or drug dealers just hanging outside... So everyone really
needs to stop saying that most liquor stores brings this and that
because Nic Nak isn't like most liquor stores!

September 18, 2009 1:17 PM

Anonymous said...

Claudia,

The problem is that the Nik Nak's case was an emotional
appeal, not a legal or relevant reason for a liquor license, If
there weren't 5 other locations to purchase liquor, including 30 )
feet away from the Nik Nak, there might be a case for a ‘need’. ’ ' .
But, the truth is that the neighborhood is already saturated ‘
with liquor outlets and that adding a new one will only serve to
damage the existing businesses.

" And as far as your comment about never having any issues, |
can tell you that is not true. Talk to anyone within a one block
radius and they will tell you the neighborhood *was rampant
with crime. Whether that crime was occurnng on the Nik Nak's
praperty, is irrelevant because Mr. Pannell can't control what
peaple do when they leave his property.

It is a fact that alcohol sales do not contribute to a positive
neighborhood environment. If it did, all those richie-rich peopte
in Elmwood would want one on their corner.

S0 my question to you is what *pasitive results would you
expect from having this liquor license granted? Maybe I'm not
sering clearly. Exptain to me why |, as a neighbor living across
the street from Nik Nak should be desperately desiring for Mr.
Pannell to get his license.

September 18, 2009 1:35 PM

Concerned Neighbor said...
Claudia,

| am a little confused. You say you live in East Qakland and
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If neighbors were to tell you your blue colored house had
loitering and prostitution on the property while you where
inside your house, and personally knew for a fact that no one
has ever done that in front of your house? But neighbors say,
well statistics show that blue houses attract prosiitution and
loitering.

Wauld you believe them? HELL NO

Would you buy that mess?
Don't be naive
September 18, 2009 1:05 AM

Concerned Neighbor said...

So everyone is a liar but Mr. Pannell and his supporters.
Everything those who do not want a liquo_r store say is a lie,
Don't believe your neighbors because they are liars. Clearty you
do not live in this neighborhood and do not know my neighbors

- who are honest and have been working hard to improve this
community. Why can't you accept that many people find liquor
stores problematic. If you cannot argue your case, ‘you just call
everyone a liar. Nice tactic. | see that We Fight Blight has been
attempting to engage you and others in a honest dialogue, only
to be peppered with irrelevant diatribes in which you paint
everyone as liars. Perhaps you should come to North Oakland,
attend a community event, and get to know all the people you
accuse of being liars. Why on earth would so many neighbors
spend so much time out of their busy lives to fight the approval
of another liquor store if they did not have first hand
knowledge of the problems that liquor stores pose. You provide
a point by point rebuttal that failed to even comprehend We )
Fight Blights last response. Perhaps you should go back and re-
read it very carefully. | did and | cannot understand your
rambling response.

September 18, 2009 6:54 AM

Claudia sald...

“ it is to my understanding that many people find ligquor stores to
be problematic, but if you attended the hearing and listened,
you would know that NEVER happened at Mr. Pannell’s store.
The Commissioners said this is a special case that’s why it was a
4-1 vote... Why can’t any of you see what the Commissioners
saw?... They said if this was any other situation it would have.
been denied!...This particular store is not problematic and that
is a fact! Mr. Pannetll ran his store for 35 years+ with NO
PROBLEMS and they saw that was true... Instead of trying to
bring Mr. Pannetl down why don’t you go after the liquor stores
that don’t know how to control what happens on and around
their property? Complain about the stores that do have the drug .
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would be the ane affected the most. Dont you think

71 think people who are in a 300 radius would be affected the
most out instead of someone who lives on 65th, &6th and all
those tittle side streets. If you drive by while the light is green
and driving 25 mph your going to see the store for now more
than 5 seconds. If the tight is red, get a timer out and tell us
how much ]

you spend near the store daily actually seeing stuff or maybe all
of you opposing neighbors just have real-time spying satellites
looking down at the store 24/7.

"As a former Alameda County Deputy Sheriff, the owner has
attermpted to control on-site crime with a security fence,
protective glass wall inside the store, secuﬁty cameras, and
other methods.”

You forgat to add, therefore his methods to control crime
works.

"Realistically, it is neighbors that are most likely to withess and
report the nuisance activity from a liquor store.”

f Honestly, woutd you believe everything a neighbor says. Ok
neighbars report a nuisance they witness, Ok where are the
police reports for this store? Not other stores, this store! Not
one ? :

“in this case, the City Planning Staff report that neighbors have
provided them those reports.”

Again any neighbors can lie about what they seen and make up
a story so they can just get their way with the store. There is
no evidence of crime people say. You cant believe and trust
everyone. If | was to trust everyone including my neighbors |
would be out of money, cheated, stolen from everything else. |
can write 1000 different tetters talking about what | saw there
and how there is so much crime and how much of a nuisance it
is however are my letters true? or did | just write them so city
can change there mind so | can have my way. Anyone can write
an email to the city. I'm just sjmply asking people not to be so
naive.

Why cant you go and get a list report for crime in the past
three to four decades? :

If he is doing a good job the police are not going to be worried
about him causing problems.

DO YOU BELIEVE WHAT EVERY PERSON SAYS TO YOU IS TRUE?
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patrol car is sent out to investigate, there is not likely to be any
write-up of the incident. Furthermore, the store awner has a
strong disincentive not to call the police when there are
nuisance prablems at their store for fear their liquor store will '
be tagged as a nuisance property. It is a common tactic by
liquor stores not to call the police unless they are being robbed
or there is a serious vicient incident. Realistically, it is -
neighbors that are most Llikely to witness and report the
nuisance activity from a liquor store. In this case, the City
Planning Staff report that neighbors have provided them those
reports.

Just because nuisance activities go under-reported by the
neighborhood or under-investigated by the police, doesn't mean
they don't occur and don't affect the quality of life of residents.

September 17, 2009 9:57 PM

Anonymous said..

“Furthermore, the store owner has a strong disincentive not to
call the police when there are nuisance problems at their store -
for fear their liquor store will be tagged as a nuisance property.”

You don't have any evidence of that so its just specufation. Still
lies no evidence, HOW DO YOU KNOW THAT? What is your proof?
or is it just he say, she say, they say?

"It is a common tactic by liquor stores not to call the police
unless they are being robbed or there is a serious violent
incident. "

Again, spec‘:ulation. How do you know this liquor store does
this, The answer is you don't know. Neighbors say they seen
loitering, drug dealers prostitution however they never seen
any cops at the store. If neighbors are so involved in the
community why the never seen one police officer there. How
you are going to see all that stuff and see not one cop. | see
BPD and OPD go up and down Shattuck and Alcatraz all the time
and your trying to tell me they have not stopped once for any °
of those things you say. | thought the neighbors were looking at
this place like if the had surveillance cameras pointed at your
place

For the most part people who live more than one biock away,
the only time you see this place is when you are, walking,

riding and driving by. Thats it. its not like you open the door to -
your house and its across the street or right next door. | forgot,
didn't that lady from the hearing who lived next door for her
entire life was fine with it being open and she likes the store
being there. Replay the tape. | think out of everybady, she
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According to the City of Oakland "Neighbors advise that this
operation prior to 2004 had a reputation for attracting loitering
and other concerns. However, recent police statistics and
reports have not singled out Jo Jo's (former Nic Nak) as a high
crime generator. As a former Alameda County Deputy Sheriff,
the owner has attempted to control on-site crime with a
security fence, protective glass wall inside the store, security
cameras, and other methods. Despite these precautions,
neighbers have complained about crime concerns; this owner
has owned the property for several decades. However, for
much of the past five years, the market has been closed, and
only reopened with limited hours since December 2008. Liquor
sales stopped in April 2009, though a Convenience Market
continued. There may not have been sufficient operational time
for safety issues to become manifest in statistics with the most
recent activity. The applicant's site does not appear to
contribute to alcohol, robbery or narcotics cases at a level
much higher than Rockridge or Montclair shopping districts,
Howewver, neighbors of 6400 Shattuck Avenue give anecdotal
evidence of past loitering and drinking near the site.”

The City is saying two things: (1) the property does not have a
recently demonstrated crime problem any worse than Rockridge
or (flarerhont; and (2) acchrding to neighbors, there is a history
of loitering and drinking and during the past five years when -
the tiquor store was ciosed and/or liquor was only being sold
for approximately 2 months there was not enough time for
prablems to show up in the crime statistics.

Both statements have merit.

. If neighbors are reporting problems, and who better to
understand whether there are problems, there were tikely
_significant enough problems that were affecting their quality of -
life. Our experience is that most people are reluctant to get
involved in community improvement issues unless there is
-something that really bothers them.

The Oakland Planning Department onty evaluated recent crime
statistics. They did not go back 35-40 years. We would not be
surprised if police response records only go back 4-5 years
which is the time period Nic Nak has been out of business.

Activities such as public drunkenness, loitering, drug dealing,
graffiti, and littering are often under-reported to the police by
the community--they ‘are nuisances that may be ignored
because many neighbors do not want to get invoived or think
the police won't respond. Even if a concerned neighbor reports
these nuisance activities, they are likely to go without a police
response. in Oakland, due to the shartage of poljce and some of
the highest violent crime rates in the country, police priorities
have historically not included nuisance.activities. Even if a
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B himself told me he is so sick that the hospital refuses to
perform necessary surgery, .

No disrespect to the family, but | do not want a young kid with
no experience, or respect, running the liquor store.

September 17, 2009 6;27 PM

Mike said... .

Here we go with the lies again. | know Mr. Parnell personally
and he is NOT TERMINALLY ILL and if samething were to
happen, his daughter who is a Alameda County Deputy
Probation Officer for 26 years wiil. | know his grandson he is a
very nice, well mannered, young man {not a kid) with a smile
atways on his face when you see him. This kid you say, is the
son of Mr. Pannell's daughter(Peace Officer). He wont be
running the store because he fs pursuing his own career. The
young man, told me how we wasnt able to accept his internship
at Yahoo inc. because of this store situation . for the famity.
Maybe you think he has no respect because you approach him
with some BS. If you know this youhg man then you know how
respectful he is. if you had a name instead of being anonymous
| can tell if your worth recejving respect or not. ' .

| ask again, please stop with the lies.

. September 17, 2009 7:26 PM

Mike said... .

I forgot to ask, How do you know if he is inexperienced or not.
" Do you have his resume on file. Do you know his age, education, B -
lifestyte and what he likes to do in his spare time?You '
apparently don't have the slightest idea therefore | don't think
you-know if he is experienced or not. ‘
Whats the requirements for him that will make him ,
experienced. Doctorate Degree, Navy Seal Training, and Chief o
of the Oakland Police.

" September 17, 2009 7:43 PMm

Fight Blight said...
Daniet, '

As noted in the blog, Mr. Pannell has owned the property for
forty years and has at times operated a convenience and liquor
store. If you read the blog and the Planning Staff repart
carefully you would picked that up, No one is trying to mislead
you--just read the information. It is all there.

The statement that Mr. Pannell has operated the liquor store
for 15 to 40 years without incident is not correct.

_httn://weﬁzhtb]ight.blqgsnot.coWZOOO/M/nic-nak-_]iuuors-li'aunr-store-mming-m html 9/24/2000
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Again, rather than having your suppporter post a lot of
irrelevant information that is intended to cloud the issue at
hand, Mr. Pannell we invite you to set the recard straight and
past an We Fight Blight. Thank you.

September 17, 2009 7:27 AM
Claudia said...

! am pretty sure Mr. Pannell is not wasting his time reading this
BS that is being said about his store!l.... If any of you really

. 'want to know why he did some things the way he did THEN GO
ASK HIMI!! | know everyone on here that has being talking about
his store knows where it’s at.., If not, just.look for tl:ue “Ferrari
and the new Bentley” in the parking lotl... '

September 17, 2009 10:38 AM

Danfel said...

! just clicked on the link from the sfgate website, | live in East
Oakland where its a iot worse. After reading the introduction
and comments posted by others. Someone said that we was in
business for 35 years without one incident. Compared to other
parts of Oakland you guys in the North have it easy, | know |
knuiv, he has closed for 5 years, so are you going to forget
about the 357 seems like you are forgetting that fact. Seems
like everyone who are opposed to this store has selective
hearing and reading. I live in East Oakland, however if | knew |
had a guy like this in my neighborhood. | would not be mad.
Someone also said he was selling alcohol in the beginning for 2
months. During those 2 months of him selling liquor did you see
a spike in crime. No but, you forecast that its going to happen.
It atso seem like Black people respects him and respects his
business does anybody realize that?. If they respect his-business
which they do, people are not going to hang out there. Trust
me on that From my understanding this place not a New
business, just a change in name, however same owners and
same building. 35 years not including the 5 yvears he was closed.

" | think that's pretty damn good. | think other liquor stores in the
entire county should look at the way he does business. You can
get all technical with the planning terms and use technical.

. words about the matter however . We need to emphasize on
this point, 35 years with no violation or problem with police, |
trust that fact alone.Doesn't that mean something? Instead of
bashing him at least thank Mr. Pannell for having a Excellent
business without problems and hopes he keeps up the good
work in the future .

mber 17, 2009 2:01 P

Anonymous said...
If Mr. Pannell were in good health, I'd support this. But he
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Fight Blight in South Berkeley-North Oakland

BLIGHT: The state or result of being blighted or deteriorated; dilapidation; decay; urban blight. Something
that impairs growth, withers hopes and ambitions, or impedes progress and prosperity. To have a
deleterious effect on; ruin, wefightblight@yahoo.com

WEDNESDAY, SEPTEMBER 16, 200%

Nic Nak Liquors--A Community in Disagreement

"{ Our recent blog about Mr. Pannell's

_ ! ‘efforts to get a Major Conditional Use

) ' Permit and Major Variance to sell liquor .

|- at 6400 Shattuck seems to have ’
H

| generated quite a few of comments.
More than any other We Fight Blight _
; Blog, this post, like Mr. Pannell's ' . OAKLAND BLIGHT ORDIN ANCES
. _ 3 proposal, has garnered quite a bite of ; :
controversy. There are now 50 comments on the original post.

i
i
1 A8
]

Cakland Anti-Blight Ordinance,
OMC B.24

Mr. Pan’r':ell',\for unknown reasons, requested the City continue his

ftem until October 7, 2009. As you may recall, the City had placed OAKLAND ANTI-BLIGHT PROGRAMS

this matter on the Planning Commission's Consent Calendar. However, - Oakland Blighted Properues
the Planning Department has now advised us that based on several Program
requests from the Community, the matter will no longer be placed on _ Oakland Code Enforcement

the Consent Calendar, but will require a full public hearing. This will -

allow the public to welgh in on the proposed conditions and findings Oakland Crime Mapping

of approval, both of which.are inadequate. Several theories have . Oakland Police Abandoned Auto
been advanced as-to why Mr. Pannell requested a continuance : Detail
inctuding the following: (1) Mr. Pannell is unwilling to accept some of = | Public Works Call Center

Program

Report a Blight Problem in
QDakland

OAKLAND BLIGHT CONTACTS

Abandoned/ Inpperable_ Autas on
Private Property 510-777-8538

Abandoned/Inoperable Autos on
Pubtic Streets 510-777-8622 or
510-238-6030 '

Blight on Private Property 510-
238-3381

Drug Houses/Drug Dealing
Hotline 510-238-3784

Graffiti Removal 510-615-5566

tt_\e'City's conditions for approval and is trying to lobby Planm‘ng
Commissioners through ex-parte discussion to remove several of the

conditions; and/or (2) Mr. Pannell is feeling the heat and wants to get - illegal Dumping 510-434-5101
. some space between the media attention and his Planning ' Neighborhood Law Corps 510-238-
Commission vote. There are two new-Commissioners who have not 3601
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indicated where they stand on this matter and their vote will be
cruciat as to whether Mr. Pannell is allowed to peddie liquor in North
Oakland. What we do know is that Mr. Pannell has already begun to
implement several of the conditions that are under consideration for
his permit, thcluding modifying the Nic Nak pole sign and installing
security lighting. Whether these are being done with the approval of
the City and appropriate building and demolition permits is unciear.

Between now and the next Planning Commission Meeting on Gctober
7, We Fight Blight will be posting several follow-up articles that
explore the aver-saturation of problem liquor stores in North Oakland
and deconstructs the unorthodox and highly unusual findings

that "historical relevance equates to a unique or extraordinary
physical condition” necessitating a Major Variance.

We do have to note that when rereading the comments to date, there
seems to be consistent and repeated approach by those who support
Mr. Pannell in his effort to seli liquor. These comments appear to be
written by the same person or by the same small group of people
posting as different members of the community. One of the ideas
presented by these posters is that the author of this blog and those
that support the denial of Mr. Pannell's liquor license are liars. That
we are purposefully and collectively propagating lies about Mr.
Pannell and his business--apparently, if you cannot provide a rational_
argument for your case, then smear the opposition as liars. While We
Fight Blight does not support this liquor stare because of the
1nextrica_ble'link in North Dakland between liquor stores, blight and
crime, we have endeavored to report what is factually correct, what
has been stated by Mr. Pannel! and his supporters, and to make it
clear where we are lending our opinion or our inferences.

Rather than foisting the term liar upon those who argue against Mr.
Pannells ablllty to peddle liquor we would appreciate a more

: civilized diatogue that
avoids personalizing this
disagreement. We felt it
was inappropriate for Mr.
Pannell, at the public
hearing, to suggest and
state that those who
opposed his permit were
rascist, gentrifiers, and
newcomers who were
opposed to biack-owned
businesses. That is simply
not true. Those opposed
to Mr. Pannell’s request
to'sell liquor are
concerned about the over-
saturation of liguor stores
in North Oakland and
South Berkeley, and the

http://wefightblight. blogspot.com/2009/09/nic-nak-liquors-community-in.htm!
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" Qakland Police 510- 77- 3211

Parking Enforcement 510-238-
3099

Shattuck Ne|ghborhood Cnme

Prevention Council 510-764-2077

BERKELEY BLIGHT ORDINANCES

Abandoned/Inoperable Vehicles,
BMC 12.98

Berkeley Anti-Blight Ordmance

BmC 12.92

BERKELEY BLIGHT PROGRAMS

Berkeley Housing Code
Enforcement

Berkeley Nelghborhood Ser\nc 5

Berkeley Blight/Code
Enforcement

Berkeley Abandoned Vehicle
Program

BERKELEY BLIGHT CONTACTS

i
l
I
/

Berkeley Police Department 510-
981 5911

Counmlmember Max Anderson,
maAnderson@ci. berkeley.ca.us,
510-981-7130°

Drug Houses/Drug Dealing 510-
843-2677

Grafﬁti Removal Private
. Property 510-981-2489

Graffiti Removal Public Property

510-644-6620

Neighborhood Services Liaison
Jim Hynes,
jhynes@ci.berkeley.ca.us, 510-

981-2493

Public Works Customer Service--
Streets, Sidewa_nlks, Sewers,
Litter, Storm Drains, Street

Lights 510-981-6620

Tree Trimming/Planting
Forestry/Parks 510-981-6660

A-‘-Better Oaklend

9/24/2009
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fact that, on the whole, liquor stores have been magnets for crime,
titter, graffiti, loitering and drug dealing. This linkage has been
abundantly and consistently documented in North Qakland and South

{  Berkeley by the Oakland and Berkeley Police, the Shattuck Crime
Prevention Council, neighborhood asscciations, the Berkeley Alcohol
Policy Action Network and by those neighbors who suffer daily the
consequences of liguor stores, Those opposing the liquor stare do not
oppose Mr, Pannell. They simply don't want another liquar store
because of the guality of life issues associated with liquor stores. It
has nothing to do with Mr. Pannell as a person and everything to do
with the problems that liquor stores attract.

http:/ /www.abetteroakland.com

We had hoped Mr. Pannell and his supporters would argue the merits ) T
" of his case based on the requirements of Qakland land use regulations .

and law. The laws apply to all equally. Unfortunately, he and his

entourage chose to make this personal by framing this dlsagreernent

over a proposed land use in ways that are irrelevant to the iegal

question at hand which s whether his proposed use of 6400 Shattuck

meet the ﬁndings and requirements of a Major Conditional Use Permit .

and Major Variance. Neither Mr. Pannell nor any of his supporters

have provided any evidence whatsoever to support that his lot suffers

from a unique or extraordinary physical or topographic constraint that

merits an exception to existing land use requirements. Hence the

-City’s legal gymnastics to create some justification to approve this use

as the City Planning Commission directed. in all of the poiits, his ~

'supporteré continue to use irrelevant and extraneous arguments that

frankly have no merit when it comes to judging the validity of his

applicatfon or they attack the posters and this author as being liars.

Please argue the merits of the case, do not smear each other or
personalize this issue. At the end of the day, we ail will continue to
‘live in North Oakiand--at least most of us.

One of the fssues brought up consistently is that somehow the denial
of the Major Conditional Use Permit and Major Variance is going to be
an economic hardship on Mr. Pannell. The fact is that unless Mr.
Pannetl has opened his personal and business accounting books to
anyone, no one knows the fmanctal repercussmns a de_nial ofAliquor

http://weﬁghtblight.blogspot.com/2009/09/nié—nak-liqunrs-connnunity—in.hmll - 9/24/2009
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- - Blight in the News
sates will have on Mr. Pannell. To our knowledge, Mr. Pannell has not :

provided a business plan or business pro-forma that shows he cannot « Oakland and Caltrans Reach.

operate a convenience store without liquor sales profitably. We do’ Agreement on Maintenance of
Caltrans Right-of-Way

-not know if Mr. Pannell has the capital to develop the site for another :
' P P . e Art Installations Fight Blight in San
. use acceptable to the community. What we do know is that Mr. Francisco
Pannell owns a home in Clear Lake and a residence in Trestle Glen ‘e Richmond to Fight Blight

neighborhood of Oakland. We know that he owns the property at 6400 The Right Way to Fight Blight
+ Quotas Spur City Code Citations to

Shattuck and owns a liguor license. We-know that he is a retired Fight Blieht in Fort Lauderdal

. o . ig ght in Fort Lauderdale
Alameda County Sheriff and it is likely that he has a pension from the  Abandoned Cars Litter Oakland
County. We aiso know that he owns a recreational vehicle that is a A Crack in the Broken Window
parked in front of Nic Nak. We also know that he claims his family Theory?
once controlled 30% of all black-owned businesses in North Oakland. * Neighbors Try to Wipe Out Blight in
We have no idea what his current liabilities are and what his balance South B@:-rkeley .
h N Frankly. the di ton abaut s fi ial N » Dakland's Ban on "Visual Blight
sheet shows. Frankly, the discussion about his lnant:la situation is Upheld by Court

totally irrelevant. . & Oakland Fights Fast Food Restaurants
» Federal Court Rejects Legal Attacks
Against Oakland Blight Ordinance

According to the City of Oakland, A Variance {s permission to depart

~ from the development standards, or setbacks, of the zoning district.
Variances provide the discretion and flexibility to.resolve difficulties
or hardships that may be inappropriate where special or
extraordinary circumstances occur on the property. These
circumstances do not meaon economic hardship; rather, they refer to
topographic or physical attributes of the site that do not allow for
the development standards of the Zoning District to be applied.

Note: Economic hardship is not a criteria for approval or denial. It is
irrelevant to the decision at hand. So all of the conjecthre.about his
financial situation is irrelevant. Moreover, it is irrelevant as to
whether Mr. Pannell can make some other viable use of his property.
It is not the Community's responsibility to plan his site and ensure that
he makes a'pruﬁt. A financial investment does not guarantee a profit.
Mmr. Pannell has a fundamental responsibility to show why his project
meets the requirements for a Major Condition Use Permit and
Variance for liquor sales. We believe that he and his supporters have
not met this burden. They have tatked and talked about everything
under the sun to create a distraction from the fundamentat legal
question. That is a good strategy when you have no legal foundation
for your proposed land use. But it is not a basis to approve the project
as the Planning Commission suggests. Their flawed reasoning will only
fnvite legal scrutiny.

Speaking about distractions, Dr. Rockwell has posted that we are

baring the facts based on fiction and that we are making judgements

based on stereotypes and too much TV. Perhaps Mr. Rockwell s

interested in speaking directly with the Shattuck Crime Prevention .

Council or the Berkeley Alcohol Policy Action Network or tﬁe Berkeley

and Oakland Police as to the effect liquor stores have on public health

and blight and crime. This is not TV or fiction, This is the reality of

North Dakland and liquor stores. ’ ' .

Both the City of Oakland and the City of Berkeley have taken rather
drastic action to declare some liquor stores a public nuisance and shut

http://weﬁglitblight.blogspot.com/2009/09/nic-nak-liquors-corﬁmunity-in.html 9/24/2009
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Blog Archive

"them down. We agree that not all liquor stores are nuisances.

However, we are hot interested in additional tiquor stores in our . ¥ 2009 (22)

Community because North Qakland and Scuth Berkeley already have ¥ September (5)

an abundance of liquor stores setling hard liquor and a good number Nic.Nak Liquors--A Case for Over-
of these are problem outlets. The cost of liquor stores goes well - Concentration of ... '

beyond the immediate impact to the nearest neighbors, The whole Nic Nak Ligquors--At What Cost to Our

- . o . Youth
ff
community su . ers. There is & cost to taxpayerf in increased potice (if Nic Nak Liquors--A Communtty in
you can get it in Oakland) and emergency medicat responses for : Disagreement
alcohol re@ated crimes and the devastating effects of alcoholism on, Nic Nak Liquors---A Liquor Store Coming
families. Who shoutd know this more than Mr. Pannell? We find it to Your Ne.,

surprising that a former Alameda County Sheriff and a self-proclaimed ~ Update on College Avenue Safeway

pillar of the African-American community would not know or at least . P August (2)
not seem to understand or care about the concerns neighborhs have > July (1)
about the nuisance activities caused by liquor stores and. the public » June (1)
health damage to the African-American Community in Oakland » May (1) _
caused, in part, by abundantly avaiiable liquor. Clearly, thisis a > April (3) -
‘situation where an individual is expecting that the economic return on > March (3)
his investment is more important than any cost he imposes on the » February (1)
Community. > January (5)
» 2008 (45)

So Mr. Pannell, whb pays the cost and who reaps the profit?’

We invite you, Mr. Pannell, to submit a guest post on We Fight Blight.
We want to hear your story. We will give you an unedited platform to
address our readers and the community. Just send your post to

wefightblight@yahpo.com and we will post it for you.

Posted by Fight Blight at 9:27 PM" Bl
Labels: Anne E. Mudge, crime and blight, Nic Nak nguogs Qakland P . -
Planning Commission, over concentration of liguor stores ‘

25 comments: ' : : . ' ;

Living in the Hood said..

H |
Thank you We Fight Blight for providing information and ' . I;
commentary on this proposal for a liquor store. My partner and : i
| have lived in North Oakland since the mid 1990's. We consider .
ourselves to'be relatively aware of what is going on in ) ) ' ;'
our "hood™. While we have lived here for almost 15 years we ' , ]
have never set foot into the Nick Nac store. We have never : ,'
heard of Mr. Pannell. In fact, we always thought the site was : .
simply used as a parking lot for RVs and other vehictes. We J
would never be enticed into his store since it appears so drab
- and fortified. Much has been said about the need to maintain ' f
the corner cunvemence store in Oakland because it. prowdes : ‘ '
food-security for the disadvantaged. Howeve, while livingin . , "
Narth Oakland we have come to realize that most : R
covenience/liguors stores prey on the poor, disabled, elderly :
and thaose without transportation. Go into just about any _
covenience/liquor store and you can see that the focus and the
money are in sales of alcohel, lotto tickets and cigarettes. The
food they selt not only is overpriced compared to Berkeley

http://wefi ghtbli ght.blogspot.éom/2009/09/nic-nak-liqﬁors-community-iq.html ) : 9/24/2009
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Bowl, but tends to be primarily overprocessed junk food. It is
often argued that we need to let these convenience stores sell
alcohol in order to survive and provide food security for some
Oakland residents. While that argument coutd have merit in
some locations, this argument is baloney in North Cakland.
There is an abundance of public transportation atong
MLK/Adeline, San Pablo, Shattuck, Telegraph, Claremont,
Ashby, and Alcatraz. Not to mention multiple BART stations. We
are btessed with an abundance of nearby grocery stores (some
affordable others not so affordable)--Berkeley Bowl, Safeway,
whole Foods, Andronico’s, Market Hall and Trader Joe’s as well
as farmer's markets in downtown Berkeley, South Berkeley, and
Temescal. There are also muitiple convenience stores in North
Dakland that exist quite profitably without selling alcohol. In
this case, there is a convenience store across the street from
Nic Nak. We continue to wonder why there is such an effort to
site another liguor store with a convenience component given
all the existing food sources. The only thing we can think of is
that Mr. Pannell’s liquor license is not as valuable unless there
is a city approved location to sell liquor. The liquor license.
coupled with the land use entitlement are far more valuabte as
a package than a liquor license with no approved location and
the property with just a covenience store. We don't begrude
Mr. Pannell’s efforts to maximize the value of his property and
liquor license as that is the good old American Way. We just
wonder though who is going to shop at this store and whether
his intention is really to maximize the value with the land use
entitiements and then sell. Maybe Mr. Pannell or one of his
supporters can ctarify this for the North Oakland community?
Thank you.

September 18, 2009 11:49 AM

claudia said...

To the “ANONYMOUS™ writer,

Well as far as | can remember at the hearing many neighbors

went up to speak and said they lived next door, two houses

"down, directly in front of the store, one or two blocks away far

many years even back when it was open and NEVER | repeat

NEVER had any problems... Not once did | hear somecne that

was opposing the store say that wasn't true.. So why now on

this blog all of the sudden people are saying that's a lie??...
'Why didn’t anyone stand up at the hearing and address that?? |

know crime happens around any neighborhood but don’t blame

that crime on Mr. Pannell store... Did you ever think that crime

that happened two blocks away is because of the drug dealers

not the liquor stores. Maybe you just aren’t seeing this store as

a positive thing to the community but many other people do...

The 300+ signatures that were in favor not count for anything?

Do all the supporters they had at the hearing not count?... This ' ¢
store is something positive to a lot of people in your community ’
you just don't want to realize that. They have affordable

http://wéﬁglitblight’.blogspot.com/2009/09/nic-nak-‘liquors—community—in.html _ 9/24/2009
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B prices, it’s a safe environment, they provide work for coltege
students. Maybe you don’t have to worry about the affordable
prices or don't care that a college student has a job to pay for -
his books and tuition but with this economy |'m sure many
people in your neighborhood do care and are grateful for thati

To the "Concerned Neighbor”

Yes, | stay with family fn that area half of the time... They have
lived there for many years back when Nic Nak was open. I'm
going by the facts that were said at the hearing from people
that had been living there for 20-35+ years...

i tember 2009 2:50 P,

Fight Blight said...
Claudia

Much has been stated about the 300 plus signatures that Mmr.
Pannell allegedly obtained in support of his liquor store. We are .
not aware that anyone, including the City of Oakland, has
. verified the authenticity of the signatures as being valid and
that they are actuatty 300 people from the neighborhood or
even North Oakiand who would be most affected by his
proposal to operate a liquor store within 1000 feet of an
- existing liquor store. '

We did note that at the public hearing, Mr. Pannell brought a
large entourage that does not live in North Qakland, although
some of his contigent does. Nevertheless, the approval of a
Major Conditional Use Permit and a Major Variance is not a
beauty contest based on the number of signatures one obtains
from the community. Land use law, which applies to alt _
regardless of race, color, creed, national origin or any other
protected class, requires Mr. Pannell to meet certain legal
findings and requirements before he is granted a Major
Conditional Use Permit and Major Variance,

There is nothing in the administrative record that supports the
position that ‘Mr. Pannell’s lot has a unique or extraordinary
physical or topgraphic constraint that makes the strict
application of the general plan and zoning; requirements . ‘ ,

. burdensome. For the first time in its history, the City of
Oakland propbses to approve this application for a Major
Variance on the basis that historical relevance constitutes a

* unique or extraordinary physical constraint and, therefore,
warrants approval of a Major Variance, This is unchartered legal
territory that is not supported by the administrative record, has
no basis in existing City tand use law and regulation, and has
never been vatidated by the Courts. In other words, the City of

~ Daktand is making a new precedent and essentially creating
new law through an overly broad misinterpretation and
misapplication of the administrative record and the existing

http://wefightblight blogspot.com/2009/09/nic-nak-liquors-community-in. html . 9/24/2009


http://wefightblight.blogspot.com/2009/09/nic-nak-hquors-communitY-in.html

Fight Blight in South Berkeley-North Oakland: Nic Nak Liquors--A Community in Disag... Page 8 of 17

land use regulations governing Major Variances.

Claudia, perhaps you could discuss why you' believe Mr.
Pannell's proposal to peddle tiquor in North Oakland is
consistent with the {aw and policies of the City of Qakland?

September 18, 2009 3:22 PM

Michael said...

Living in the Hood,

"While we have lived here for almost 15 years we have never
set foot into the Nick Nac store.”

Ok, no one is forcing you and your partner to go there. Thats
what ompetition is all about, apparently you rather pay §
dollars to get laundry detergent somewhere else than step foot
inside his store and buy it for 2 dollars.

Parking lot for RV's?

You seen more than one RV on his lot now? Why are people so
bothered by his RV. its his property and vehicie why do you
care?At the hearing they said it is used as a office and is fully .
functional.So again, Why do you care? .

Like that person said he had a ferrari and bentley, Tell Mr,
Pannell to put his new Bentley there in place of the RV. Would
you feel better then?

If extra space was on my property | would put a RV vehicle as

" well.

"Howeve, while living in North Oakland we have come to reatize
that most convenience/liquors stores prey on the poof,
disabled, elderly and those without transportation. Go into just
about any covenience/liquor store and you can see that the
focus and the money are in sales of alcohol, lotto tickets and
cigarettes.”

S0 if | go inside of the store | have to be poor, disabled, eideriy
and without transportation?

What do grocery stores prey on the HUNGRY?

Doe this store preys on the poor, disabled and elderly? )
Again, how do you know if this stores does such things. Another
Assumption. YOU NEVER BEEN INSIDE

One thing that is different about this store in comparison to

other stores is, it has a ice cream parlor in the front area, fruits
and some vegetables why go to Berkeley bowl to get potatoes

for dinner? If you know they. have what you want at better

prices why go all the way to Safeway for it. the keyword . T
is "convenience™.Plus, You never been inside. :

http://weﬁghtbljght.blogqut.corri/2009/09/nic-nak-liquors,-community-in.himl
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"The food they sell not only is overpriced compared to Berkele)f
. Bowl, but tends to be primarily over proceésed junk food. It is
‘often argued that we need to tet these convenience stores sell

alcohol in order to survive and provide food security for some

Qakland residents.” ’

If you never been there how do you know what they have.
(Another speculation}

Have you ever been inside the store to know food is overpriced?
The answer is NO. Again assuming because most liquor stores
are aver priced this one is too, right?

September 18, 2009 4:35 P

Michael said...

Continuing....

"It is often argued that we need to let these convenience stores
sell atcohol in order to survive and provide food security for
some Oakland residents. ~

. You cant make money off grocery sales alone. You have
Overhead (bills) pay employees etc. Think about it, if they are
selling a can of 7up for 80cents how much do you think they

“will make per soda can 15-20cents. When you have groceries

- especially affordable groceries, the profit margin is minimal.
The reason why safeway and other large sfqres like this can
have a cheap products because they buy in bulk(100 cases +) So -
the more cases you buy the cheaper it would be. Manufactures
rather pay for the shipping or detiver cost for one large
shipment than sending cut one case per month. (operations

. management). If he is makfng"around an average of 40 dotlars a

* day, that is a {ot considering only groceries and ice cream sales.
- and the store is open 5 DAYS A WEEK, Average 40 dollars net
per day (not gross ) that is averaging 200 dotlars a week. Four
weeks in a month =800 dollars average per month. Then, the
contraints or overhead are not even calculated yet. Electric Bill
wihiich he has commercial refrigerator systems that have to stay
on thnu out the night 24/7.
Lets éay = §375 a for gas and electric bill
Phone bill = 525 :
' Ok, thats = 4005 already
' Now you have to pay your-employees, which | know he had only
‘one. . . ' :
| dont know, lets say he pays him 150 a week.

"That means after alt the monthly deductions(-$500) he is only
making 250 per month wow!!!! that's a lot of money there.

http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-community-in.html | 9/24/2009
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Any one who studied business finance can account to that. Nic¢
Nak would not make money enough money with just groceries. -
But your case you are the consumers where consumer are §ll
advised about how much things really cost.

September 18, 2009 4:36 PM

GoodNeighbor said... .
- Mike,

Your post just answered why so many of us are against this - his
business is not economically viable, so the only reason for this
pursuit of a license is to sell it.

If he selis it, the safety of the neighborhoed is in jeopardy and
all the pasitive things he offers (Black ownership and
employment for young Black men, for instance) will disappear.

September 18, 2009 5:07 PM

-Mike said...

He said in the hearing that he wouldn't sell and if he was to sell
he woutdn't have no more alcohol sales remember? Plus the
property will remain with the family

September 18, 2009 5:55 PM

Anon)imous said...

"I don't care what he said at thé previous hearing. You said it -
yourself: there's no point in keeping the store unless he's got
the liquor license and the location to go with it.

All yaur other BS is also totally irrelevant. If you start going off
like this at the public hearing, you will be told to sit down and
STFU if you have nothing to contribute that is pertinent to the
issue at hand. Say it with me now, | know it's hard to grasp:

15 IT LEGAL OR NOT FOR HIM TO SELL BOOZE AT THIS STORE?
ASKED AND ANSWERED: NO.

If y'all love liquor stores so much, find him someplace to move
to, in YOUR neighborhood. We're all full up here.

ember 18, 2009 6:29 PM .

Jennifer said...

| am now borderline against it and for jt. Jonathan asked any
{deas for what he can do with the store. '
Are there any PAnother thing { am asking myself is If | was in Mr.
Pannell shoes would do the same thing ? o

http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-community-in.htm] = ‘9/24/2009
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" No one has said anything about that,

I have came to conclusion that if it was me | would Fight. |
think we are all acting [ike we would not defend our setves if it
was us getting attacked by neighbors. Lately, | wentinon a -
Thursday, and | can honestly say It wasn't all that bad. He
greeted me with a smile and asked how can he help me. | must
say his store is very clean. | can now understand why now

" people rather go to Nic Nak than T&K's now. One thing | see at
the store that is really wanting me to change my mind is he has
no alcohol signs in the front.i dont Llike all the signs in the front
of stores. Lately, | see that he put up some nice plants in the
front and a juniper trees on the side which | think is very
cool.There is even a money tree‘inside{l like money because of
how they twist and they are for good luck). Many other stores
have advertisement in the front window however this store
doesn't. ¥f it wasn't for that one liquor store sign above the
building | wouldn't even know they sell alcohol. | think we the
opposed is taking this out of hand. My neighbor next door was
t_el!ihg me about how bad it was, and how there is litter
everywhere however when | went on his lot | did not see
anything. | suggest some people should go and take a look for
yourself, l-t might change you mind. | decided to investigated
‘my self to see what was really going on.The store hours aren't
that bad and he is only open 5 days a week. From my Alcohol
knowledge sale liquor.until 2am of he want to how.ever he -
opens and closes at 10 on Wednesday, Thursday, and Sunday.
‘Friday and Saturdays(you know the im off wark and school tets
party days lol)-are fram 10 to 12 midnight, that is not bad. My
Neighbor told me different telling me they close at 2am, |
looked at his alcohol and he doesnt have much on the shelf in

- comparison to uptown, alcatel and definitely white horse

The anonymous write was saying how its the law and its illegal
however | don't think he is doing something illegal. City told-
him to stop selling so he stop selling. In addition-the store has
been here for a long time. My neighbor said it was a new store
but its not. | admit, | drink with friends from time to time and
there is nothing wrong with that | think TK's and Nic Nak should
be seen as to different types of licensees, One day | wanted to
get some Jack Daniels Whiskey so i went to T&K's thinking they
sell liquor. TEK only sell beer and wine and that's it. | didn't
know that. My neighbor told me they sold Stuff like Whiskey. |
know its not some high classy place but, | feel where they are ' o
coming from. i think we should meet him half way on this.

Its really not that bad of a store you should go check it out.

September 18, 2009 756 PM

Concerned Neighbor said...

Jennifer,

httn://weﬁghtbiight.b]ogspot.éom/2009/09/nic—nak—liquors-comunify-in.html - 9/24/2009
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We understand the instinct to fight. But when what you.are
fighting for is potentially so destructive to the community, you
have to question why you are fighting for it. As We Fight Blight
asked, who profits and who pays the cost? In this case, Mr.
Pannell profits at the expense of the community. All of the
neighbors | know support Mr. Pannell’s right to operate a
convenience store. None of them support his proposal to
operate a liquor store, Whether his store is clean and well run
is not relevant to the primary legal issue. We all have
preferences as to where we shop and why. I, however, do not
support another liquor store since there are already so many in
our community, both in Oakland and Berkeley. By the way, just
for context, how close to Nic Nak do you live and how long have
you lived in the neighborhood? | don't recognize your name.
Thanks. ‘

~ September 18, 2009 %:16 PM

Fight Blight said...
Michael,

We understand that using an RV as an office in the parking lot
of a retail/commerdial outlet is not legat under City
regulations, Hence, the City has proposed a condition requiring
Mr. Pannell to remove the RV. Furthermore, with the RV parked
in the parking lot, it effectively eliminates one of the parking
spaces from use by potential patrons and may inhibit handicap
access/parking. City laws and regulations apply to all equally,
We hope Mr. Pannell would agree to this condition and comply
with the law.

September 18, 2009 9:23 PM

Michael said...

Flight Blight, )

My mistake, | didn't know there was a law for having an RV on

his property. | guess there is a law for pretty much everything.
Has the RV always been there or is this something new in the ’
past § years? '

-

Last time | drove by the place, | saw a 5 to 6 parking spots

including one right in front of the store.

September 18, 2009 11;21 PM

Fight Blight said...
Michael,

Land use laws govern pretty much everything we can do with a

.property, including the number and manner of parking spaces

and handicap spaces. Anyone who opens a business is abligated
to know, understand and comply with the laws governing their

-
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use and development. Mr. Pannell fs a retired Alameda County
Sheriff, a college graduate, an astute businessman that has
controlled 30% of all black-owned businesses in North Oakland. |
find it hard to believe that he does not understand the laws and
policies of the City of Oakland. If he doesn't know, all he has to
do is consult with the City Planning Staff and find out what the
requirements are. Failing to do so indicates that he is not the
responsible owner some are painting him to be.

September 18, 2009 11:35 PM

Ryan said...

Flight Blight, you said he controls 30% of black owned
businesses in North Oakland? Flight Blight what are other those
businesses? Does that 30% count for one tiquor store, therefore
he owns 1 out of 3 black businesses in North Qakland. What are
the other businesses? | would like to know.

September 19. 2009 11:11 AM

Fight Blight satd...
Ryan, '

if you were &t the public hearing, reviewed the meeting
minutes, or the DVD of the meeting you will find that Mr.
Pannell and his supporters claimed that he and his family
controlled 30% of all black-owned businesses in North Oakland.
We are only repeating what Mr. Pannell and his supporters have
stated. We have no specific knowledge of his other business

-enterprises. Frankly, they are irrelevant to the specific legal

question at hand--does his project site have a unique or
extraordinary physical and topographic constraint that

precludes him from meeting the requirements of the zoning

code that a liquor shall not be sited closer than 1000 feet from
another liquor store?

Mr. Pannell and his entourage provided the statement about his
ownership of black-owned businesses as a way to present an
image of a responsible businessman. However, what it also
revealed is that Mr. Pannell is not the victim he and his
entourage claims that he is. As | previously stated, he is an
astute businessman. .

Knowing that he had no legal basis for a8 Major Variance, he
proceeded with the assistance of his famfily, friends, Minister,
the Black Chamber of Commerce and the controversial Uhuru
Group' to present to the Planning Commission that the
opposition were rascists, gentrifiers, and newcomers who were
opoosed to black-owned businesses. He and his supporters

.. provided not a shred of evidence how his proposed sales of

‘alcohol met the findings for a Major Variance, He and his
supporters even went so far as to personaltly attack Mr. David

http://wefightblight blogspot.com/2009/09/nic-nak-liquors-community-in_htm!
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Valeska, the City Planner assigned to this project, and was
admonished by the Planning Commission not to personalize the
matter. Clearly, he had no case to argue so he went on the
attack against his opponents and the City Planner who was
proposing denial of his application--much the same as his
supporters have recently in the comments of this blog by
broadly painting anyone who opposes the liquor store as liars.

We have invited Mr. Pannell an unedited platform to present his
case to the community any misconceptions. 5o far he has not
accepted the invitation, but he has altowed and encouraged his
supporters to continue to paint the opposition as liars by his
own silence. That is unfortunate.

September 19, 2009 11:38 AM

Fight Blight said...
Ryan,

By the way--To provide our readers context, how far from the
Nic Nak site do you live and how long have you lived in the
neighborhood? ’

Thanks

September 19, 2009 11:45 AM

Ryan said..,

Why cant you go to him? You know where he is? He is not
hiding. He probably doesn't even know about his blog or even
has a computer. Go to 6400 shattuck and see him. Oppasing
Neighbors Stop being scared to approach him and go to his
business and talk to him, its so easy to do. Have anyone went to
go talk to the man?You expect an elderly man tb go type about
it? Go

September 19, 2009 12:15 PM

Ryan said..,

8 years and two blocks away how about yourself?

mber 1 9 12:26 P

Ryan said...
Nobody knows your name concerned neighbor and good neighbor

September 19, 2009 1:22 PM

Fight Blight said...
Ryan

As we have noted before, when a property owner or business

9/24/2009
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proposes to develop a pro'perty or create a new use or continue
a use that requires a permit, it ts traditionaily the property or
business that comes to the neighbors-and the community to
present their project and address the concerns of neighbors. In
this way, the property owner can work directly with the
neighbors to creat a project that garners the support of the
neighbors before they go before the City in pubtlic hearings. It s
in the best interest of an applicant to work with the neighbors,
particularly when you propose a controversial land use.

In this case, Mr. Pannell said nothing to the neighbors or
Community, applied for an over the counter perrmt under the
name of Jo Jo's Father than Nic Nak, even thaugh he got a
letter from the City saying he needed to apply for a Major
Conditional Use Permit and Major Variance (both of which
require public hearings), and began selling liquor. When the
neighbors noticed that he began selling liquor and realized that -
the City had erronecusly issued a permit, they contacted the
City and complained. The City carrectly rescinded his Deemed
Apprgved 5tatus.

“If Mr. Pannell had done some outreach to the Community, the
outcore might be different. At least, the Community would
‘have felt that Mr. Pannell was being upfront about his
intentions. While we don't know for certain, it feels as if Mr.
Pannell attempted to get his approvals undér the radar screen -
of the City and the Community.

As we have stated before, we havé offered Mr. Pannell an
unedited platform to clear up any misconceptions the
" Community might have about his proposed land use and to
address the Community directly about why he wants to open a
" liquor store at 6400 Shattuck.

Mr. Pannell has an entourage that includes his immediate ‘
family, his Minister, members of the Black Chamber of
Commerce and the Uhuru

" Group that could assist him in preparing a wntten statement
for the We Fight Blight Blog. Mr. Pannell has a college degree
and is an astute businessman. We certainty don't underestimate
his ability to_prebare a written statement as you do,

Our offer stil stands Mr. Pannell. Please send your post to
wgfightblight@yahoo.com

Thank you. _ - " .

‘September 19, 2009 1:53 PM

Shanda said...

tet's see . _
it's his responsibility to do outreach-to the community, not the

http://wefightbli ght.biogspot.conﬂ2009/09/nic-nak-quuors—community—in.html 9/24/2009
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other way around. | was really offended by him going on and on '
at the hearing about “racist, gentrifying neighbors opposing
black businesses” he did not make himself any new friends by
talking crap like that. personaliy | would never patronize the
store because it doesn't sell anything | want, | want fresh fruit i
go to berkeley bowl. and since he made it very clear how he
feels about his neighbors | would not feel welcome at his place

anyway.

and regardless, it doesn't matter. The question is not whether
he is a good person, runs a clean store or how long he has been
here. The question is whether or not he can legally selt alcohol
at that particular location. | guess we will just have to keep
ramming that point home for those who still seem to have such
a tough time understanding.

| don't want any more iiquor stores in my hood. | took a little
stroll around for maybe an hour or hour and a half and |
counted six mini markets within walking distance of ‘my house
but | probaly missed a few. Not to mention all the cigarette
butts, potato chip bags, used napkins and other trash tossed
araund, which increased in volume the closer | got-to one of the
markets. If anyone within a square mile of Alcatraz and -
Shattuck suddenly get a craving for a Mickey's bigmouth or a
sixpack of Michelob then there are plenty of options, we don't
need more. | don't care if your Mother Teresa | don't want
another place seiling booze six blocks away from my house.

September 19, 2009 1;54 PM

Ryan said... _

So | guess the option to go see him is no, He has to get to a
computer to write something up.its Sad you that refuse to go
see him

September 19, 2009 4:01 PM

GoodNeighbor said...

LOL, no one knows your real name either - "Ryan”, "Jonathan",
and "Mike™

GoodNeighbor (me) and Concerned Neighbor are different
people, btw. '

I HAVE gone to see Mr, P and got the same spiel he gives to
everyone. Then | went to the Planning meeting, because | have
a house a block away and am concerned about what will
happen in our neighborhood.

{'ve yet to hear ONE reason | should support Mr. P's liquor

- ticense ptans. Since you seem to know hirn personally, why
should |, in your-opinion support the sales of liquor in MY

http://wefightblight blogspot.com/2009/09/nic-nak-liquors-community-in.html
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. neighborhood?
September 19, 2009 4:53 PM

Shanda said...

hey Ryan

You seem to have internet. You seem to know everything about
him and his buisness. Why cant he just write something, give it
to you and you put it up for him?

September 19, 2009 5:27 PM

Supportlve Neighbor sald..

The problem this blog has isn't with the liquor store itself, but
with the impression that it will draw an undesirable population.
“If this was not a run-down old store but a new Trader Joe's
opening up {which sells a full assortment of beer, wire and
liquor}, it might face oppasition, but it is unimaginable that it
would be facing this kind of fear. The satient difference here is
that a Trader Joe's is a middle class establishment, Thus, the
-ctass of the store’s owner and expected customers is an integral
part of the judgment linking it to the possibility of crime. But
class alone would not do it. The image of crime pictured here --
~ now be honest with yourself -~ is of groups of young black men
gathering in front of the store. While there may be in fact a
statistical association between liquor stores, young biacks, and
crime in North Oakland, using this association to make a
preemptive judgment against a business is the very definition of
racism and class prejudice. Of course you can frame it in the
language of blight, crime, and quality-of-life ordinances -- but
- that is the very stuff by which prejudice r.ums into
gentrification. -

September 23, 2009 9:2 PM :
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Fight Blight in South Berkeley-North Oakland

BLIGHT: The state or result of being blighted or deteriorated; dilapidation; decay; urban blight. Something
that impairs growth, withers hopes and ambitions, or impedes progress and prosperity. To have a
deleterious effect on; ruin, wefightblight@yahoo.com .

SATURDAY, SEPTEMBER 19, 2009

Nic Nak Liquors--At What Cost to Our Youth

As many of you know, the proposal to open Nic Nak Liguors at 6400
Shattuck Avenue has stirred a tremendous amount of controversy in
North Dakland. Many of those opposed to Mr. Ashrious Pannell's
-proposed liquor store cite an over abundance of existing liquor stores
* H ¥ 5] .

OAKLAND BLIGHT ORDINANCES

Oakland Anti-Blight Ordinance,
OMC 8.24 '

OAKLAND ANTI-BLIGHT PROGRAMS

Oakland Blighted Properties
Program

Oakland Code Enforcement

in North Oakland and the nuisance many have become in terms of
loitering, public drunkenness, litter, graffiti, drug dealing and
violence. They potnt to the many existing liquor store§, ‘such as T and

Oaktand Crime Mapping
Oakland Police Abandoned Auto

K Market which is tess than 80 feet away from Nic Nak, and note that Detail

North Oakland and South Berkeley do not need more liquor stores. ' Public Works Call Center
Those in support of Mr. Pannell's application praise him as a good ' Program '
-businessman and former Alame_da‘County Sheriff that runs a tidy store Report a Blight Problem in N
and will not tolerate any of the problems that typically plague other . ;- Oakiand

liquor stores and convenience markets. .

OAKLAND BLIGHT CONTACTS
Nevertheless, we have raised the question--who profits and who pays )

the cost of another liquor store in our community? Our conclusion is i Al:!andonedllnoperable Autos on
that if Mr. Pannell is granted a Major Variance to locate another P Private Property 510-777-8538
liquor store within 1000 feet of an existing liquor store, he wilt reap * Abandoned/Inoperable Autos on
the profit at the expense of the community. As you will see, the costs Public Streets 510-777-8622 or
"to the Community include our chitdren. . 510-238-6030

o Btight on Private Property 510-

in researching the link between crime and the concentration of liquor 238-3381
stores, we came across a really interesting study, Oakiand on the A Drug Houses/Drug Deating
rocks, Surveying Teens about Alcoho! 'n Oakland. This report was Hottine 510-238-3784

published in 2005 by the Environmental Prevention in Communities

(EPIC) and Alameda County Public Health Department. 3 Graffiti Removal 510-615-3566

* lllegat Dumping 510-434-5101

_The report concludes that Alcohol use among Oakland youth is a Neighbarhood Law Corps 510-238-
serious problem that requires creative environmental prevention 3601 '
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interventions. Oakland youth are significantly influenced by media
messages . and over-concentration of alcohol outlets. There are major
kely to

i

drink more often and binge drink; and White and Hispanic youth drink
more often than Black or Asian youth. The good news is that young
peaple (87%) are aware of the consequences of drinking and driving
and perceive it as dangerous. The difficulty is that underage drinking
Is stiil considered a rite of passage, a lesser evil than drugs and a
social norm. The mixed messages young people recelve about drinking
are prolific. TV, billboards, peers, sports events, movies and possibly
even parental behavior ali contribute to mixed signals. More
environmental prevention efforts are necessary to chatlenge the
media and alcohol industry's dominance over our youth's sensory
environment, Strategies include {imiting access to aicohol, and
providing creative options for healthy youth development.

Drinking Patterns
"+ About 1 in 4 Oakland youth has had a drink in the last 30 da}s.
« Boys drink more often than girts (22% vs. 13%).

« White & Hispanic youth have significantty higher rates of drinking
than Black and Asian youth.

+ Binge 'dririking is a major concern. The majortty (42%) say it takes 5
ar mare drinks to get drunk. :

« On average, 22% of Oakland youth started drinking alcohol before
the age of 11, More than 50% had their first drink by the time they
were 13.

Access to Alcohol .

= Most youth in Oakland report getting their alcohol from a tiquor
store or supermarket (46%), friends or at party(33%), or parents/house
{25%). Many report that relatives/siblings {20%) or older adults (18%)
also play a major role in providing access to alcohol.

Fight Blight in South Berkeley-North Oakland: Nic Nak Liquors--At What Cost to Our Y... Page 2 of 5

Oaktand Police 510-777-3211

Parking Enforcement 510-238-
3099

Shattuck Neighborhood Crime

Prevention Council 510-764-2077

BERKELEY BLIGHT ORDINANCES

Abandoned/lnoperable Vehicles,

BMC 12.98

Berkeley Anti-Blight Ordinance,

BMC 12.92

BERKELEY BLIGHT PROGRAMS

Berkeley Housing Code
Enforcement

Berkeley Neighborhood Services
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. Reasons for drinking

"+ Most youhg people drink because of stress (59%), because it feels
good (57%), or peer pressure (56%}.

« Most say that being aware of the consequences (38%), accidents
(38%) or the stories they have heard (33%)related to alcohol use would
prevent them from drinking at all or too much.

Environmental influences *

. More than 60% of yauth on average have seen alcohol ads on TV or
- magazines and sporting events,

s Youth report most parents (62%) are not comfortable with their -
youth drinking anywhere. '

Consequences of Drinking

« An astonishing 41% have gone for a ride in a car with a drunk driver.
A significantly higher proportion of youth who have had a drink in the
tast 30 days have ridden in a car with a drunk driver (58%), compared
to 34% of non-drinkers. .

Recommendations

The youth at EPIC have pui together these recommendations for local
communities to take into consideration:

« Reduce young people’s access to _alcohol through their parents and
other adults by developing an educational media campaign on
 underage drinking dirécted at adults.

» Reduce young people’s access to alcohol through the retail
environment by requiring strong enforcement of laws against selling
alcohol to minors.

» Provide funding for grassroots youth organizations to take action on
commimity alcohol problems. Support and expand youth programs
that foster youth empowerment and education.

« Limit alcohol ads in the media, especially on radio stations that play
‘popular music. Promote alcohol-free sponsorship at community events,

« Place store liquor.ads away from the clear sight of cﬁildren and
youth. These ads should be at least 4 feet high, and out of windows
and doors to improve visibility into and out of stores.
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+ Raise awareness among government and lawmakers that alcohol use
is a serious probiem. Make it ai_ priority to educate adults and young
peopte about the consequences of drinking.

What is fnteresting about the study is the conclusion that Gakland
youth are significantly influenced by media messages and over-
concentration of alcohol outlets. Additionally, an astonishing 46% of
youth report getting their alcohol from a liquor store or supermarket.
The recommendations inciude limiting access to alcohol and
educating government and lawmakers about the serious préblem of
alcoho! use among Oakiand youth. Despite these type of studies, the
City wants to add to the already overwhelming number of liquor
stores in North Oakland and South Berkeley.

The City of Oakland Planning Staff had proposed approving the
convenience store, but denying Mr. Pannell a Major Variance to
peddle liquor in North Oakland. Then the Planning Commission, led by
the now departed Commissioner Anne E. Mudge, requested the
'Planning Staff return with findings for approval of the alcohot sales,
despite opposition by the East Lorin Neighborhood, the Shattuck

Crime Prevention Council and nearby business owners, This was based

on Mr. Pannell’s portraya! of himself as a victim of the City
bureaucracy, racism, and gentrification. While there is not a shred of
evidence in the administrative record that the property qualifies for a
Major Variance, the Planning Commission is poised to approved this
project and add to the already overwhelming number of liquor stores
in North Oakland and South Berkeley.

Mr. Pannell, we ask again, who pays the cost and who profits? As a
self-proclaimed pillar of the community and a former Sheriff, you of
all people should know the cost to our community and to our youth.

‘Posted by Fight Blight at 8:26 PM B
Labels: Anne E. Mudge, crime and alcohol, Major Variance, Nic Nak

Liquors, Oaklang Planning Commission, problem liguor stores, youth
and alcohot in pakiand
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' Fight Blight in South Berkeley-North Oakland

BLIGHT: The state or result of being blighted or deteriorated; dilapidation; decay; urban blight. Something
that impairs growth, withars hopes and ambitions, or impedes progress and prosperity. To have a

deleterious effect on; ruin. wefightblight@yahoo.com

WEDMNESDAY, SEPTEMBER 23, 2009

of Liquor Outlets in North Oakland/South

_Berkeley

Nic Nak Liquors at 6400 Shattuck Avenue is attempting to obtain a
Major Conditional Use Permit and a Major Variance from the Gakland
Planning Commission for liquor sales. Approval of this land use
activity would create a major and significant precedent in the ability
for liquor stores that have lost their Deemed Approved Status as a
non-conforming legai use 10 re-open in Oakland.

Because the property is [ocated 80 feet away from an existing liquor
store, T and K Market, and continuous liquor sates at Nic Nak ceased
for more than 90 days, the City of Oakland requires Nic Nak to obtain
a Major Variance. A Major Variance relates to a unique or
extraordinary physical or topographic constraint which Nic Nak does
not have. There is nothing in the Administrative Record that currently

. supports approval of another liquor store in North Oakland. Not even - -

if former Commissioner Anne E. Mudge and Commissioner Boxer
fabricate out of thin air the notion that “historic relevance’ is
equivalent to a unigue physical constraint does this mean the courts
will validate their misapplication and misinterpretation of the City
requirements for a Variance. We note this because If the City of
Oakland approves. this tand use, contrary to {ts own adopted pubtic
policy and regulations, it will likely receive judicial scrutiny according
to some neighbors. '

‘North Oakland is already over saturated with liquor stores, many of

" which create significant nuisances for North Oakland neighborhoods.
The City Staff Report, dated August 5, 2009, recommended denying *
Mr. Pannell's proposal to peddle liquor and stated that: This proposed
{ocation [Nic Nak] is within aofeet of a market across the_street

OAKLAND BLIGHT ORDINANCES

Oakland Anti-Blight Ordinance,
OMC 8.24

OAKLAND ANTI-BLIGHT PROGRAMS

Oakland Blighted Properties
Program

Oakland Code Enforcement |

Cakiand Crime Mapping ,

Oakland Police Abandoned Auto
Detail '
Public Works Call Center
Program

Report a Blight Problem in
Qakland ‘

OAKLAND BLIGHT CONTACTS

Abandoned/Inoperabte Autos on
Private Property 510-777-8538

Aﬁandonedllnoperable Autos on
Public Streets 510-777-8622 or
510-238-6030

Blight on Private Property 510-
238-3381

Drug Houses/Drug Dealing - -
Hotline 510-238-3784

Graffiti Removal 510-615-5566
lilegal Dumping 510-434-5101

Neighborhood Law Corps 510-238-
3601 )
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selling beer and wine. A Variance has been requested to allow this
Alcoholic Beverage Sales Commercial Activity closer than one
thousand (1,000) feet to any other Alcoholic Beverage Sales Activity.
This is an gdverse precedent for other such uses. This store will not
provide an unmet Alcoholic Beverage Sales need for a population in
the immediate Oakland Community, since beer and wine can be
purchased across Alcatraz Avenue and spirit liquors can be purchased
at several locations within a 5-minute drive. The store will not serve
as a catalyst for other desirable businesses in the area, such as retail
or restaurant uses; rather, the store is planned to operate like liquor
stores from 40 years ago.

The August 5, 2009 Staff Report also noted that: the Plenning Code
Section 17.09.040 defines: “Alcoholic beverage licenses over
concentrated areas” as "a police beat with crime rates that exceed
the Clty median by twenty percent or more or a census tract in which
the per capita number of on-sale or off-sale retail Alcoholic Beverage
Sales licenses exceeds the Alameda County median” The applicant’s
store is In Police Beat 11-X. In 2008, there were 1,030 crimes In 11-X,
“the City's “over-concentrated areas “threshold was 1,320, Beat 11-X fs
thus appraximately 30% below this threshoid and is thus not over-
concentrated by that standard.

In Census Tract 4005, fn 2008 there were three alcoholic beverage
licenses other than (exempt) full-service restaurants; the applicant’s
store would make 4, not exceeding the standard threshold of 6.
Therefore, this site does not meet the definition of over-
concentrated area defined in Section 17.0%.040.

We submit that the definition of over-concentrated areas using a
threshold that exceeds the median crime rate by 20% or more and/or
a census tract is fundamentally defective in capturing the true blight
and nuisance activities associated with liquor stores. Using crime
rates that exceed the City median by 20% or more is a blunt metric
that'does not accurately target or identify the most specific crimes
associated with liquor stores in a particular community such as North’
Oakland--loitering, littering, vandalism, public drunkenness, driving
while under the influence, etc. It is blunt because it includes all
crimes and then establishes that over-concentration is a threshotd of
20% or more of the City median. The City of Oakland, by most
accepted rﬁeasures, has some of the highest crime rates in the entire
United States. These high crime rates are driven by some of the most
blighted, poverty-stricken, depressed, violent neighborhoods in the
country. To use a threshold that is 20% or more of the median crime
rate of one of the worst crime-plagued cities in the country as a
metric for success results in the unbearable tolerance of an incredibly
high numbsar of nuisance crimes associated with liquor stores within a
palice beat as compared to the vast majority of cities of a comparable
size in the United States. The fact that Beat 11-X is 30% below the
threshold for crime in Oakland is actually a testament to the years of
hard, dedicated and focused work of the Shattuck Crime Prevention
Council, neighborhood assoclations, businesses and the Qakland
Police. Crire that is 30% less than the Oakland median crime rate
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wauld not be tolerated in the vast majority of communities in the
United States. To penalize this hard work with the addition of yét
another liquor store is contrary to the public interest, the stated
public policy of the City, and the health and welfare of the residents
of North Dakland particularly when considering the body of research
and evidence that establishes an incontrovertible link between the
density of alcohol outiets, crime and adverse public health
conseguences.

The analysis by the Oakland Planning Staff in their report and findings
for approval are troubling and highly deficient in that it did not
consider or evaluate any liquor stores in North Oakiand and South
Berkeley, except Nic Nak, for their cumulative contribution to crime,
nuisance activities ang detriments to quality of life and pubtic health.
No assessment was done to map out and show the location of such
liquor stores in North Oakland and South Berkeley. Hence no accurate
baseline was defined as to the adverse effects liquor outlets are
currently having in North Dakland. it is critical, since Nic Nak liguors
is located less than 1/4 a mile away from South Berkeley, that liquor
stores in South Berkeley also be considered. The absence of any
reasonable assessment of the cumulative effects of existing liquor
stores fails to properiy place the approval of Nic Nak liquors in an
appropriate context for decision makers and essentially encourages
them to disregard the over-concentration of liquor outlets in their
decision tree. o

http:/ /www.abettercakland.com

The use of a Census tract, while a relatively standardized and
efficient unit for comparing and measuring changes from one small .
geographic area to another, does not adequately assess the over-
concentration of liquor stores and, in fact, underestimates the
cumulative adverse effects these stores are having on geographically
distinct neighborhoods that are larger than a census tract in North

" Qakland and South B'erkeley. The use of a census tract as a geographic
demarcation for the assessment of effects on a neighborhood or
community is artificial and politicaily expedient with no real scientific
basis or nexus to assess the true public health effects and increases in
crime related to the availability of alcohol. In the case of North
Oakland, census tract 4005 is also artificially constrained by city
boundaries, effectively negating a true assessment of the cumulative
effects and over-concentration of liquor stores in the vicinity of the ’ .

" --proposed Nic Nak Liquor Store which spans the Qakland Berkeley City
boundaries. This is true particutarly in our highly mobile community
where movement of people and alcohol is facilitated by an abundance
of public transportation including AC Transit, BART, personat autos,
bicycles and other conveyance methods. This allows the nuisance : .
effects of alcohol outlets to be dispersed over a relatively wide area
rather quickly such that the use of a census tract to assess over-
concentration of alcohol outlets would fail to adequately capture the
true societal costs of increased crime and public health issues. While
liquor stores are the epicenter and causation of the problem, the

. problems and effects are dispersed throughout a cammunity.
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There is a wide and growing body of evidence nationally and
internationally that shows an incontrovertible link between a
concentration of liquor stores, crime _and public health concerns. One
study in Richmond California, Liquor Stores and Community Health.
prepared by the Pacific Institute,

http: / /www, pacinst.org/reports/measuring_what_matters/issues/liqu
or_store. pdf

notes that: 4 high density of liquor stores can contribute to a variety
of health and safety problems. Studies show that neighborhoods with
higher concentrations of tiquor stores also have higher rates of
alcohol-related hospitalizations, drunk driving accidents, and
pedestrian infuries. A recent study across all Calffornia iip codes
found that neighborhoods with a higher density of liquor stores had
higher numbers of chlidhood accidents, assaults, and child abuse
injuries. Liquor stores become places where social controls are
weaker, increasing the likelihood of criminal and nuisance activities.
A high density of liquor stores is linked to higher levels of crime and
violence. A study conducted in Los Angeles found that each new
liquor store in a neighborhood resulted in 3.4 more assaults per year.
In New Jersey, researchers found that the number of liquor stores
wgs the single most important environmental predictor of why some
neighborhoods have higher crime rates than others—a

stronger predictor than unemployment rate or median household
income. '

The Pacific Institutes Study also noted that: A high density of liquor
stores also contributes to economic and social disintegration. Similar
to power plants and refineries, aicohol outlets represent a form of
{ocally unwanted land use that conflicts with desirable land uses such
as schools, parks, and residences. The over-concentration of liquor
stores incregses the perceived lack of safety and limits walkability in
the community. Moreover, concentrations of liquor stores ina
neighborhood can constrain economic opportunities for current and
new businesses and therefore are both a symptom and accelerator of
economic decline. :

Recognizing the importance of educating decision makers, the
Hermosa Beach Neighborhood Association has compiled a signif:cant

list of research on aicohol outiet densities at

http:/ fwww.hbneighborhood. orglMy%ZOWeb/ 1%20HB%20CrimeNews%

202004%202. htm.

These various national and international peer reviewed studtes
collated by the Hermosa Beach Neighborhood Association conclude or
provide significant evidence that: (1) alcohol availability is related to
violent assaults at the tocal level; (2) alcohol outlet density was the
single most important environmental factor explaining why violent
crime rates are higher in certain parts of the city than in others; (3)
neighborhoods with higher alcohol outlet density have higher rates of
alcohol-related problems than a neighborhood's racial or ethnic
makeup; (4) localities with more alcohol sales had more assaults per
capita; (5) the more off-site alcohol outlets a neighborhood has, the

1
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more likely it is to have more homicides; (6) three northern California
cities with a higher density of alcohol outlets had significantly higher
levels of crime among Mexican American youth; (7) there was more

youth violence in neighborhoods that had more off-site alcohol outiets’

than those that did not; (8) areas with more alcohol outlets
. experience more violent crime; and (9) blocks having more bars had
higher crime rates. ‘

None of this body of incontrovertible evidence was either rev:ewed
evaluated or consulted by the Planmng Staff or the Planning
Cammission in preparing its findings to approve a Major Varance to
allow yet another liquor store in North Oakland even though ft is
readily available on the internet. The approval for the Nic Nak is
moving forward despite significant objections from the Shattuck
Crime Prevention Council, the East Lorin Neighborhodd Association,
and local business owners that an additional liquor store in an already
over-concentrated North Qakland community will increase alcohol
related crimes and public nuisances. In dismissing community
concerns, one Commissioner, Sandra Galvez, even went so far as to
_characterize the predominantly white residents who were objecting
to additional liquor stores as fostering™ institutionalized racism.” The
body of peer-reviewed scientific evidence and the actual experience

- of the Shattuck Crime Prevention Council, the East Lorin

Nelghborhood Association and local business owners in North Oakland .

is diametrically opposed to the personal beliefs and political leanings
of those Planning Commissioners who are loathe to deny the Nic Nak's
application for a Major Variance for fear of opposing a black-owned
business and tooking very un PC no matter how detrimental itis to

- the cornmunity

Since former Commissioner Mudge and existing Commissioner Doug
Boxer led the charge for approving another liquor store.in North
Oakland, and seem to think more liquor stores are a good and positive
* thing to maintain and retain historic associations including '
neighborhood, social and leadership activities , and because -
Commissioner Galvez believes the opposition to another liquor store
in North Oakland somehow is the result of “institutionatized racism",
we decided to show them and others just how many liquor stores and
" other off-sales alcohol outlets there are within an approximately 1
mile radius of the proposed Nic Nak Liquar Store, There are a total of
18 existing off-sale liquor outlets within an approximately 1 mile
radius of Nic Nak -, If Nic Nak is granted a Ma]cr Vananr.e to peddle
liquor it will make 19,

We chose an approximately 1 mile geographic limitation for our
assessment as it Eakes only 15-20 minutes to walk one mile, 5-7
minutes to bicycle one mile and 1-2 minutes to drive one mile {not
counting wait times at lights}). A one mile geographic boundary gives a
reasonably convenient radius for all modes of travel and provides a
more comprehensive assessment of over-concentration than doesa
much smaller census tract.
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This assessment does not inciude the many on-sales liquor outiets

such as the Starry Plough, the White Horse Bar and Inn, Vatparaiso,

Dorsey's Lockers and Nick's Lounge where disturbances have included .
everything from people being drunk in public, to drunken bar fights, ‘ o,
shootings, stabbings and even murders (Dorsey's Lounge and Nick's ‘
Lounge). This assesment also does not include ‘the tiquor stores that  *

have already been shut down as public nuisances.

T and K Market .

6342 Shattuck Avenue, Oakland

Approximately 0.04 miles from Nic Nak.

Sells beer, wine, junk food and processed foods.

Documented problems include: Loitering, drug sales, littering, and

graffiti., Frequented by North Oakland gang members from nearby )

Oakland Housing Authority cormnplex. o : . .

. : o0 ey & Al ST A P St syt

Alcatel )

6363 Shattuck Avenue, Oakland

Approximately 0.04 miles from Nic Nak.

Selis beer, wine, hard liquor, junk food and processed foods.
Documented problems include: None.
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Alban Market

701 60th Street, Oakland

Approximatety 0.45 mites from Nic Nak. )

Sells beer, wine, junk food and processed foods,

Documented problems include: According to the City of Oakland it is
considered a bad liquor store with several minor violations'or at least
one serious violation. Loitering, drug dealing, and public drinking.
Three confirmed sales to underage minors documented by ABC.

Stanford Market .

3400 Adeline-Avenue, Berkeley

Approximately 0.47 miles from Nic Nak.

Sells beer, wine, junk food and processed foods.,

Documented problems inciude: Loitering, public drunkeness, and
littering. Freguented by south Berkeley gang members.
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M.and H Market and Liquor

Adeline Avenue, Berkeley

Approximately 0.47 miles from Nic Nak.

Selis beer, wine, hard liquor, junk food and processed foods.
Documented problems include: Loitering, pubtic drunkeness, littering,
graffiti. Frequented by South Berkeley gang members.

Uptown Market and Liquors

5635 Shattuck Avenue, Oakland

Approximately 0.55 miles from Nic Mak.

Sells beer, wine, hard liquor, junk food and processed foods.,
Documented problems include: Loitering, public drunkennes, drug
dealing, boom cars, unauthorized hip hop promaotion, littering, and
graffiti. Frequented by North Oakland gang members.
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Alcatraz Market
1601 Alcatraz Avenue, Berkeley
Approximately 0.55 miles from Nic Nak.

. Sells beer, wine, junk food and processed foods.
Documented problems include: Loftering, public drunkenness, drug
dealing, littering, and graffiti. Frequented by South Berkeley gang
members.

Williams Liguors

5830 Telegraph Avenue, Oakland

Approximately 0.57 miles from Nic Nak.

Sells beer, wine, hard liquor, junk food and processed foods.
Documented problems include: Loiteﬁng, public drunkenness,
littering, and graffiti. Frequented by North Oakland gang members
from nearby Oakland Housing Authority complex. Drive by shootings at
corner of 58th and Telegraph.

http://weﬁghtblight.blogspot.com/2009/09/nic-na.k-liquors- case-for-over.html , 9/24/2009
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Berkeley Bowl

6363 Shattuck Avenue, Berkeley

Approximately 0.62 miles from Nic Nak,

Sells beer, wine, and full service grocery items,
Documented problems include: Aggressive panhandling.

Biack and White Liquors

3027 Adeline Avenue, Berkeley

Approximately 0.72 miles from Nic Nak.

Selis beer, vfine, hard liquor, junk food and processed foods.
Documented probtems include: Averted declaration of public nuisance
by City of Berkeley Zoning Board 5-4. Public drunkenness, public
urination, defecation and vomitting on nearby residential streets,
litter, and graffiti. Site of violent crimes including recent day-time
pistol whipping and armed robbery of a woman, Currently under
severe operational restrictions. '

http://wefightblight blogspot.com/2009/09/nic-nak-liquors-case-for-over.html 9/24/2009 . - -
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Mand B Liqudrs and Groceries

6310 Market Street, Berkeley

Approximately 0.73 miles from Nic Nak. A

Sells beer, wine, hard liquor, junk food and processed foods.
Documented probiems include: Loitering, littering, graffiti, and public
drunkeness,

~ ASA Liquor Store ‘

- 5909 Market Street, Oakland '_
Approximately D.74 miles from Nic Nak.

Selts beer, wine, hard liquor, junk food and processed foods.

- . Documented probtems include: According to the City of Oakland it is
cqnsidered a bad liquor store with several minor violations or at least
one serious violation. Loitering, littering, graffiti, and publif:
drunkenness.

http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-case-for-over.html

9/24/2009
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Whole Foods

3000 Telegraph Avenue, Berkeley

Approximately 0.79 miles from Nic Nak.

Sells beer, wine, and full service grocery items.

Documented problems include: Attempted alcohol purchases by )

underage UC Berkeley students, and aggressive panhandling. ' . 3

Safeway

6310 Coliege Avenue, Dakland

Approximatety 0.80 miles from Nic Nak. )
Sells beer, wine, hard liquor, and full service grocery items.
Documented problems include: Attempted alcohol purchésgs by
underage UC Berkeley students, and aggressive panhandling.

http://weﬁghtblight.blbgspot.comf2009/09/nic-nak-quuors-case-for-over.hmﬂ 9/24/2009
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King's Market : .
5442 Martin Luther King.Jr. Way, Oakland
Approximately 1.00 miles from Nic Nak. .
Sells beer, wine, junk food and processed foods. -

. _ o

Documented problems include: Graffiti, titter, and minor loitering.

Adeline Liquors and Market
5702 Adeline Avenue, Oakland

Approximately 1.04.miles from Nic Nak,’ _
Sells beer, wine, hard liguor, junk food and processed foods.

Documented problems inctude: According to the City of Oakland it is
considered a bad liquor store with several minor violations or at least .
one serious violation. Loiteiring, public drunkeness, littering, and

graffiti.

http://wefightblight.blogspot.com/2009/09/nic-nak-liquors-case-for-over.html - 9/24/2009
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East Bay Liquors

5350 Martin Luther King Jr. Way, Oakland .

Approximately 1.06 miles from Nic Nak.

Sells beer, wine, hard liquor, cigarrettes, junk food and processed
foods.

Documented problems include: According to the Cit of Oakland it is
considered a bad liquor store with several minor violations or at least
one serious violation. Public drunkenness, loitering, drug sales,
littering, and graffiti. involved in several shootings including a killing
by an Oakland Police Officer. ’

Andronicos

2655 Telegraph Avenue, Berkeley

Approximately 1.18 miles from Hic Nak.

Sells beer, wine, hard liquor, and full service grocery items.
Documented problems include: Attempted alcohol purchases by
underage UC Berkeley students,

| Posted by Fight Blight at 2:05 PM
. Labels: Anne E, Mudge, blight, doug boxer, liquor, liquor stores and
i crime, Litter, Oakland, Oakiand Planning Commission. over
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From: Christopher Waters [chriétopher@GypsySpiritMissi'on.com]
Sent:  Wednesday, July 29, 2009 1:26 AM

To: Shattuck Neighbors Yahoo Group Yahoo Group; EastLorinNeighbors; 65th-Wheeler-Fairview Group Group; NOVA
Yahoo Group Group

Subject: Re: [shattuckneighbors) REMEMBER THERE ARE TWO SIDES TO EVERY STORY. (Jo Jo's Convenient Market )

Neighbors:

Mr. Pannell, his daughter Ms. La Chaux, and her son Joseph (Jo Jo's namesake) are long-time residents of our
community. Joseph is a great guy and a very ambitious and accomplished young man. I want to make it clear that my
opposition to this application for a major variance and major conditional use permit for the liquor sales use has nothing
to do with personalities or neighborly disagreements with Ms. La Chaux. It has everything to do with the fact that our
neighborhood needs another liquor store like it needs a hole in the head.

The facts are simplc: The re-opening of a liquor store at this location Would be in violation of Oakland's Municipal
Code, which states:

-No Alcoholic Beverage Commercial Sales activity shall be located closer than 1,000 feet to any other Alcoholic
Beverage Sales Commercial Activity [Nic Nak/Jo Jo's is within 100 feet of T&K Market which is right across the
street]
-{It] will not contribute to undue prohferatlon of such uses in an area where additional ones would be undesirable
-{It must conform] to the criteria for findings of "Public Convenience and Necessity"

- Any one of these facts, let alone all of them, strongly compel a denial of Mr. Pannell's application for the Major
Variance and Major Conditional Use Permit.

After 90 days of non-operational status, Mr. Pannell lost his grandfathered-in off-sale liquor sales use -- and as Ms. La
Chaux points out, Mr. Pannell's store has been non-operational for over 5 years, since 2004. It appears Mr. Pannell
and Ms. La Chaux are making the argument that they should get to keep the liquor sale use because the city made a
clerical error, which implies that Pannell and his family were naive, innocent victims of a city bureaucracy, unaware
that their application to renew would place their business in contradiction with the law. I know for a fact that this
untrue, because I had this conversation with Mr. Pannell myself, in person, about two years ago when he told me-he
was planning to reopen the liquor store. This was afier Ed Kikumoto and the Alcohol Policy Network effectively
prevented their first attempt to reopen the liquor sales use. I explicitly pomted out to Mr. Pannell that he had lost his
grandfathered-in status and that he would need to put his property to a higher and better use than liquor sales in order
to be compliant with the law. He brushed my comments aside. Furthermore, I and many of our neighbors all have
copies of a letter to Mr. Pannell from the Deputy Director of Oakland's Planning and Zoning Department, dated 28 -
April 2004, informing Mr. Pannell that his grandfathered-in (Deemed Approved/legal non-conforming) liquor sales
activity status had lapsed. Rather than applying at that time (or later, when no longer ill) for a Major Variance and
Major Conditional Use Permit, Mr. Pannell instead waited for a change of staffing at City Hall, changed the name of
the applicant from "Nic Nak Drive In Liquor” to "Jo Jo's Market", and flew under the radar through the City's approval
process. When the City caught its mistake and withdrew its approval of the liquor sales use and demanded an
immediate cease & desist of liquor sales, only then did Mr. Pannell, given no other choice, apply for the Major
Variance and Major Conditional Use Permit that has sparked so much objection from the neighborhood.

Ms. La Chaux suggests that it's okay to have a liquor store across from T&K, because T&K only sells beer & wine. Ho
wever, both are liquor sales uses, which by law cannot be within 1,000 feet of each other. These two liquor stores are d
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ifferent fromm Nomad Cafe in that they have an "off-

sale" use, which means that people can buy alcohol and take it away with them, 'whereas Nomad Cafe has an "on-
sale" use (the beer & wine can only be consumed on premises). At Nomad, this on-sale use also complements a
restaurant use. The only crime or violence we have experienced at Nomad has been perpetrated by non-customers,
some of whose escapades have no doubt been fueled with help from our neighborhood liquor stores.

it's unfortunate that Ms. La Chaux is attempting to deflect the facts by painting a picture of the Nomad Cafe as a crime
magnet for our neighborhood, rather than a model business that has helped make our neighborhood more livable,
walkable, neighbor-friendly, community-oriented and safe. Contrast this with Nic Nak/Jo Jo's, which is an uninviting,
gated, liquor-laden plexiglass gauntlet with a toilet out by the fence and an RV dominating the parking lot. Ibelieve
Pannell's family can -- and must -- do a much better job honoring our nelghborhood with their inheritance than giving
us back an old liquor store with a new name at Shattuck and Alcatraz.

Mr. Pannell's appllcatlon for the Major Variance and Major Condmonal Use Permit will be before the Planning
Commission at City Hall on August 5. It is Item #4 on the agenda, and the meeting starts at 6pm. I encourage
neighbors to come, fill out speaker cards, and have your voices heard, or to at least stand when asked to indicate
whether you support or oppose the approval of the application.

Christopher Waters

: [
On Jul 28, 2009, at 11:11 PM, nsoresident wrote: N !

RECENT ACTIVITY |

' In regards to Jo Jo's Convenient Market located at 6400 Shattuck Avenue. r )
New Members 2]

You have been given false information. I would like to set the record

straight by relating that Mr. Pannell suspended his store operation Visit Your Group T,
business in 2004, due to health issues. He attempted 1o sale his liquor ,
license on three different occasions. Each time the City of Oakland rejected

the applicants. It was stated by one of the opposing members that Mr.

Pannell attempted to sale his liquor license for $ 100,000, which is a lie. Give Back

The fact is each offer was less than $ 20,000. Further, in 2008, ABC Yahoo! for Good ;
(Alcohol Beverage Control) gave Mr. Pannell two options. ABC advised Mr. Get-inspired g
Pannell that within six months either relinquish your ligtior license or re- by a good cause. j
open your business. The state has the authority to decide who can sale .
Alcoholic Beverages not the city. As a result, the family decided to re-open Y! Toolbar !
the family business which has been in business for 30 plus years with no Get it Free! ;

violations or citations. Our business should be viewed as a role model not a
nuisance.
Mr. Pannell received all the proper perrmts from zoning before re-opening
his business. He was given the green light to operate and therefore

. invested a substantial amount of money in inventory to provide products
to the community. After receiving authorization from the state and city the
business was opened on March 14, 2009. We received a warm welcome
from the community who remembered us and a welcome to the
neighborhood from some of the new comers in the neighborhood.
Unfortunately after we began operating our business soon thereafter we
were notified by the City of Ozakland that we were issued our permit by
mistake. This action was not fair after we received the b]essmg of our city
government to continue our operation.
The business across the street named T & K Market has been in existence
for a while; however the management has changed hands on several
occasions. It should be noted, T & K Market does not have a liguor license,
and the only alcoholic beverages they are permitted to sale are beer and
wine. Separate licenses are required for Beer and Wine and Alcohol. We

10/1/2009
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have always considered T & K Market friendly competition. The only other
businesses near our location that have liquor license are Uptown who are
approximately 8 blocks away and Acatel Liquors who is located on .
Telegraph.

In addition, it was brought to our attention that the Nomad Café located at

6500 Shattuck Avenue is opposing the business because they feel alcohol
would bring crime to the neighborhood, so why is the Nomad Café selling -
beer and wing that is alcohol as well. Alcohol bottles from the Nomad Café’
periodically appear at my curb along with other trash that comes directly
from the Nomad Café. Is it within the law to drink in public on the
sidewalk outside the Nomad Café'? NO. In addition, the Nomad Cafe’ has
had numerous incidents of crime in the short time it has been opened. 1t is
a known fact if you consume too many beers and drink too many glasses of
wine you can become intoxicated, depending on your tolerance level. In

regards to crime, the Nomad Café was robbed; this act also endangered the - 7

safety of the customers, which was also televised. In addition, the

undersigned witnessed a laptop taken from one of their customers and also

witnessed an object thrown into the Café's window. All of the above crimes
occurred before the opening of Jo Jo's Market. Ja Jo's Convenient Market
formally known as Nic Nak Liquors, have never had any loitering, drug
activity, soliciting, prostitution, sale of alcohol or tobacco to minors or
violent erimes on the property. That is exactly what we should expect from
someone who was an outstanding honored member of the law enforcement
community. We have always operated a respectful business. Furthermore,

we have attempted to keep our prices affordable; we have off street parking -

and 24-hour surveillance. We offer more products other than alcohol. We
sell hand packed ice cream, slushes, sundries, produce, beverages and a
variety of foods. To add, the undersigned has resided in the community for
more than 30 plus years. Further, the undersigned has worked in the
community for the last 25 years to present. As a Deputy Probation Officer
(peace officer) my job has been to keep our community safe. Many of the
clients on my caseload reside in the immediate community. My goal has
been to change their lifestyles in a positive direction. Based on my
professional experience, many of the crimes occur from street drugs, gang
activity and the lack of employment. Not just because alcoholic beverages
are sold. ‘
It is a shame that new residents of our community have been misinformed
about the activities of the owner of the store. Qur store has always
provided good customer service and inspiration to our community. How
many retail businesses provide positive interaction with our community?
Not many. We also operated the North Oakland Boy's Home on 55th street
for many years, a business that provided counseling, social skills, computer
skills in a nurturing environment for troubled youth. It should be noted,
_this family has contributed to the positive social fiber of this North
Oakland Community for many many years.
If you would like to receive further information, please stop by and visit us,
we will be available to answer any of your questions.
For your information, since we open our business the hours of operation is
the following; closed on Monday and Tuesday, on Wednesday, Thursday
and Sunday 10:00 AM -10:00 PM and Friday and Saturday 10:00 AM -
12:00 AM.
Sinecerely, Lindia La Chaux

Messaqes in this topic (1) Reply (via web post) | Start a new topic

Messages | Files | Photos | Links } Database | Polls | ﬂemb_ers_A! Calendar
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Valeska, David

From: Jeffrey G. Jensen [jeffreygjénsen@yahoo.com]
Sent: Thursday, August 06, 2009 1:05 PM

To: Valeska, David; Miller, Scott

Subject: Nic Nak Liguors

Mr. Valeska/Mr. Miller:

If I heard correctly last night, the Planning Commission closed the public hearing and did not extend the
public hearing or continue it to the next meeting at which the staff findings for a major variance and
conditional use permit will be presented. Consequently, there will be no formal opportunity for the
public to address the legal rationale for the findings or the substance of any additional conditions. Is that
correct? ' '

However, I also heard several Commissioners express an interest in understanding what compromise
might be acceptable to both those in support as well as opposition to the liquor sales. While the
applicant, Mr. Pannell, was given an excessively abundant opportunity to plead his case by the Chair,
including what compromises might be acceptable to him, those in opposition of the liquor sales were not’
given the opportunity to express what conditions would be appropriate for alcohol sales as that was not
part of the staff report. in the spirt of elasticity, as many supporters preached last night and the Planning
Commission seemed 1o support, will those in opposition to the liquor sales be given an opportunity.

We simply want to understand what is procedurally allowable as this matter may be appealed to the City
Council and possibly the courts due to the legal gymnastics the City will have to undertake to

make unorthodox variance findings based on Commissioner Mudge's direction and the precedent this
will set for the City's liquor outlet policy, notwithstanding Commission Mudge and Cox's assertion that

it wont. f
Thank you. ( :

Jeffrey G. Jensen
Chair East Lorin Neighborhood Association

9/28/2009
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Valeska, David

From: Pugh, Pickering, & Park Properties [pcubedproperties@yahoo.com]

Sent:  Thursday, August 06, 2009 11,33 AM

To: Valeska, David

Subject: RE: RE: Nik Nak Liquor License | I

Thanks David for your work on this matter. | attended the meeting last night and was very dismayed at
the name calling and specifically the allegations made towards your professionalism. In the event that
others have not stepped forward, yet, please know that your efforts and contributions in this matter are -

. being appreciated.

Idon't feel the pIanning commission understands either the current demographics nor the speed at which
that partlcular block is changing. Our property, which is 1/2 a block away on Shattuck was recently

valued at +30% what we paid for it three years ago. Much of this appreciation was due to the number of
flips/new owners moving into our neighborhood, and of course our own sweat to spruce up our property.

- WhileI do understand the anger that older tenants may feel, and the concern about loss of Black
businesses that I share as well, I don't feel the emotional appeals have any relevance when the current:
owner has tried to sell the property twice. It is VERY c¢lear to us that this family has no concem for the

neighborhood and are only pursuing this llquor license to sell it. '

As a result, I wonder if it is relevant for the city to investigate any liens/mortgages related to this
property to determine the likelihood that he or his family will sell the property. Transfer to a new owner,
specifically one is less hkeiy to run a tight ship, is completely relevant to the conversation and the

community at large.

We cannot ignore the greater good of the community in the efforts to thank one, dying man for his
" service. :

Thank you again and we'll be at the next meeting to support your findings. ' P

Marie

--- On Fri, 7/31/09, Valeska, David <D Valeska@oakl&nd.gzet.com> wrote:

From: Valeska, David <DValeska(@oaklandnet.com>

Subject: RE: RE: Nik Nak Liguor License-

To: "Pugh, Pickering, & Park Properties” <pcubedproperties@yahoo.com>
Date: Friday, July 31, 2009, 11:43 AM

Staff recommendation for August 5 Planning Commission is to deny liquor, .

Approve convenience market at 6400 Shattuck. Report is on City website.
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From: Pugh, Pickering, & Park Properties [mailto: pcubedproperties@yahoo.com]
Sent: Wednesday, July 29, 2009 $:40 PM ‘

To: Valeska, David

Subject: Fw: RE: Nik Nak Liguor License

Dawvid,
Thanks for your attention on this matter.

Marie

--- On Wed, 7/29/{)9, Brun ner, Jane </Brunner@oaklandnet.com> wrote:

From: Brunner, Jane <JBrunner@oaklandnet.com>

Subject: RE: Nik Nak Liquor License

To: "Pugh, Pickering, & Park Properties” <pcubedpropertles@yahoo com>
Date: Wednesday, July 29, 2009, 3:48 PM

Marie (and Karen)-
Thank you for your email. | have heard from many residents about this issue.

I understand that the Planning Commission will be making a decision on this in early August. To have
your comments on the public record ! urge you to send an email to the Planner, David Valeska at
dvaleska@oaklandnet.com.

Thank you,'

Jane

From: Pugh, Pickering, & Park Properties [mailto: pcubedproperties@yahoo.com]
Sent: Wednesday, July 29, 2009 10:04 AM

To: Brunner, Jane

Subject: Nik Nak Liquor License

9/28/2009
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Jane,

I am writing to add our voices to the thundering crowd of neighbors apposing the Nik Nak
liquor license being reinstated. We own the fourplex on the corner of 63rd and Shattuck and are,
unfortunately, well aware of how liquor in our neighborhood negatively impacts our lives and
the many residences within a five block circumference.

Prior to moving in (ycs we are an owner occupied building), I did not understand the issues
facing lower income neighborhoods. The FACT is much of the crime and drug activity in our
beautiful city is fueled by smali corner liquor stores.

The last three years have bcen a much needed wake-up call and have given us empathy and
understanding through so many experiences. [ have personally

..cleaned a pool of blood off the sidewalk on Shattuck, after a drunk group of men beat up an

other man
...called 911 for one of my tenants who was so shaken by a drunk man trying to force hlmself
. mto her apartment that she could not dial the phone
...been faced with multiple drunk neighbors knockmg on my door late at night, asking for money
"o go to Highland Hospital to visit my cousin”
...called 911 multiple times for others who were asking for help from aggressive strangers that
were threatening their safety
...called 911 repeatedly because our neighbor was being beaten by her drunk/high boyfriend
...daily removed trash and litter, including all sizes of hard liquor bottles from my front garden

So in considering whether to reinstate this license, please consider what it will do to a
neighborhood already suffering under the pain of poverty, drugs, and FIVE other liquor stores
within walking distance. We really can't afford more fuel being added to the gang, drug, and
crime related issues in our neighborhood. _ )

Sincerely
Marie Watts (& Karen Bosko)
601 63rd Street

And tenants

Lois Porter
Angela Porter
Tara Shakeshaft
Sean Jubb
Micheal Brown
Diana Koulechova

9/28/2009
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 Valeska, David

From: Pugh, Pickering, & Park Properties [pcubedproperties@yahoo.com]
Sent:  Monday, August 24, 2009 9:15 PM

To: Valeska, David

Subject: Nik Nack - requested restrictions

" Hi David,

I've compiled a number of recommendations to restrict the Nik Nack license, as the neighborhood is not
happy and would like as many restrictions placed on this business as allowed by the planning commission.

Many of these recommendations were based on the arguments provided by the Pannell family including the
issues of Black ownership in Oakland and the difficulty many young Black males have in finding decent
employment. As the neighborhood obviously doesn't need or want additional ligour sales, the other

suggestions restrict the volume, the hours liquor is available, the minimum size sold, the neighborhood'
safety, and the ability for the llcense to be sold.

Please consider the following restrictions:

1. The sales of liquor on the property be restricted to the current square foot allocated and never to exceed
this square footage, no matter any changes to the configuration or total store size.

2. That the liquor license require Black ownership exceeding 50%.

3. That the percentage of liquor sales not exceed 33% of total sales

4, That there be no liquor sales after 10pm Mon-Sat night and no liquor sales after 5pm on Sunday

5. That a minimum of 50% of managerial hours be attributed to Black males between the ages of 21-:7’;0.i
6. No single shot / airline serving size hard liquor sales or 4l0 0Z. Beer sales. |

7. Security cameras installed that the poltce are permitted to check at any time. All recorded images, w1th
time stamps must be heid for longer than 6 months.

8. In the event crime increases, as reported by both the NCPC and police records, more than 20% for any 6
month period for the 3 blocks surrounding Nik Nack, the license will be revoked. :

9. 4% of sales or 10% of profits, be donated to the Bushrbd community park to provide after school sports
activities for teens.

10. Any change of ownership, outside the Pannell family, requires the liquor license be renegotiated as if it
were a new license,

Sincerely tooking forward to when this issue will be resolved,

Marie

8/25/2009
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Valeska, David

~ From: Jeffrey G. Jensen [jeffreygiensen@yahoo.com)

Sent:  Wednesday, August 26, 2009 5:11 AM B
To: Valeska, David; Miller, Scott ‘
Cc: Don Link; Guita Boostani; Stephen Glaudemans; Ed Kikumoto; Chrlstopher Waters; lan Martin;

Chia Hamilton; Jeffrey Jensen
Subject: RE: Nic Nak Liquors, CVM08-11; Proposed Conditions of Approval

Mr. Valeska and Mr. Miller:"

Attached, please find a list of conditions that I am requesting be included in the conditional approval for
liquor sales at 6400 Shattuck Avenue, Oakland, CVM09-11 (I also support the conditions already
identified by the Planning Staff for operation of a convenience market and they should be incorporated

herein).

The conditions are intended to ensure that Mr. Panell and any subsequent permittee/property
owner/operator/lessee is held accountable to maintaining the property and its use free from crime, blight,
and public nuisances. My experience in North Oakland and South Berkeley as a former member of the
Shattuck Crime Prevention Council and as the Chair of the East Lorin Neighborhood Association is that
liquor stores are magnets for crime, loitering, public drunkeness, drug dealing, graffiti, litter and other
nuisances, Once the use is permitied and becomes a nuisance, it takes an extreme amount of effort on
behalf of the City and the neighborhood to gain control.

The conditions noted in the attached, are reasaonable and appropriate for this type of use. I believe you
can make the appropriate findings to support such conditions as it is the stated public policy of the City.
of Oakland to limit and control alcohol outlets such that they do not become public nuisances. There

~ 'need not be a demonstrated past history of problems to impose conditions on such alcohol sales. The
notion of a conditional use permit is that such uses are already recognized through zoning and general
plan policies to be potentially detrimental to the community and therefore are subject to condltlons to
ensure .compatibility with adjacem land uses and nelghborhood expectations.

If you have any questions about the conditions I am requestmg, please feel free to contact me at 510-
290-1444. There may be other residents who separately submit their desired conditions. Thank you.

Jeffrey G. Jensen

--- On Mon, 8/10/09, Valeska, David <DValeska@oaklandnet.com> wrote:

From: Valeska, David <DValeska@oaklandnet.com>

Subject: RE: Nic Nak Liquors

To: "Jeffrey G. Jensen" <_]effreyg]ensen@yahoo com>, "Miller, Scott”
<SMiller@oaklandnet.com> _

Date: Monday, August 10, 2009, 11:37 AM

Jeffrey, please e-mait us in the next week or two with suggestions from

Yourself and neighbors for conditions for Jodo's/NikNak at 6400 Shattuck.
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Typical conditions used on other alcoholic beverage sales permits are listed

Below, which is not an exhaustive list of all possible conditions but rather

Indicative of standard conditions/best management practices. These would

Be added to the draft you saw for Aug. 5 Planning Commission {conditions

1 to 21, including those jointly applicable to convenience market and/or

Alcohaolic beverage use). This list will be edited through the end of August

As we discuss this more and is not final.

22,

Conformance with State Department of Alcoholic Beverage Control regulations

Ongoing.

This use shall conform to all provisions of the State ABC license. The state license and state
conditions shall be posted along with these Conditional Use Permit conditions in a place visible
to the public. This usé shall also conform to all State Retail Operating Standards, Section
25612.5 of the Business and Professions Code and local Performance Standards, Section 15210,
where applicable including any future changes in the above regulations. The intent of these
standards is to reduce nuisance, litter, loitering, and crime associated with alcohol outlets. The
City Conditions of Approval shall be forwarded to the Department of Alcoholic Beverage

Control.

{

23. Compliance with City of Oakland special regulations for Alcoholic Beverage Sales
Commercial Activities. .

Ongoing.

Unless waived by the Zoning Manager, within 30 days of the date of decision, at least one sign
(one square foot maximum) shall be posted and maintained in a legible condition at each public
entrance to the building prohibiting littering and loitering. Required signage prohibiting open
containers and drinking in public shall also be maintained in legible condition near each public
entrance to the store. The “No Open Container” signs are available from the cashier located on
the second floor of 250 Frank H. Ogawa Plaza. ‘

b. Ongoing.

8/26/2009
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The applicant/property owners shall clear the sidewalks adjacent to their property of all "Street
Furniture" including mattresses, crates, pads, and other items for sitting or laying on by loiterers
on a daily basis. :

24, Inclusion of conditions in State Department of Alcoholic Beverage Control license.
Prior to signing of State Department of Alcoholic Beverage Control zoning affidavit.

The applicant shall submit a letter to staff signed by the applicant addressed to the State
Department of Alcoholic Beverage Control stipulating that they wish to include conditions
number 14, 15, 16, 17, 18, 21, 22, 23 and 24 in the conditions of their ABC license. The

Oakland Planning Commission may, after notice and hearing, revoke this Conditional Use .
Permit if the applicant fails to include the above conditions in the"ABC license.

8/26/2009
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A. Safety
Surveillance

To provide for adequate security and safety of employees and patrons and prevent
nuisance activities, the permittee/property owner/operator shall: (1} Install wall
length surveillance mirrors on the back wall perpendicular to the aisles/shelving
that will provide clear visibility down the aisles from any location in the store; (2}
Place the cash register near the entrance, or in a location that will allow maximum
visibility of the sidewalk and surrounding property; and (3) Ensure that all interior
shelving and displays will be no higher than 4.5 feet and that all shelving be
installed perpendicular to the front of the premises so that someone looking into
the interior from the sidewalk will be able to see down the a|sles between the

shelving. -
Site Security

. To provide for adequate safety and security of employees and patrons and prevent
nuisance activities, the permittee/property owner/operator shall ensure that: (1) A
licensed, uniformed guard is provided-from 4:00 P.M. until closing; (2) A floor safe

“is provided and used as a cash drop; (3) Surveillance cameras are provided for all
areas not visually controlied by an employee from the cash register; (4} Video
records be maintained for a minimum of 72 hours before re-use and be shared with
law enforcement upon request; (5) Surveillance cameras be capable of producing
a retrievable image on film, tape or digitally that can be made a permanent record
and that can be enlarged through projection or other means. Cameras meeting the
requirements of this section shall be maintained in proper working order at all times
and shall be subject to periodic inspection; and (5) Fixed metal security bars and
screening that obstruct the clear view in and out of the premises are not installed

or permitted.
Lighting

To provide for the adequate security and safety of the employees and patrons and
prevent nuisance activities, the permittee/property owner/operator shall: (1) Install
lighting fixtures that will harmonize with the building design to light the sidewalk
and front of the premises during the hours of darkness the business is open, (2)
Provide exterior lighting of the premises and parking area at a level sufficient to
recognize the features of persons at any point on the property. Lighting shall be
designed so as not to produce glare, light pollution or illuminate nearby residential
properties; and (3) Provide sufficient interior lighting so that a law enforcement
officer can clearly see all areas of the interior of the premises — espeCIaIIy the cash

register area.
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Windows and Doors

To provide for the adequate security and safety of the employees and patrons, the
permittee/property owner/operator shail: (1) have or install doublewide clear glass
doors to allow visibility into the store at all times from the sidewalk, and the street:
(2) Ensure that any and all signage not cumuiatively exceed 10% of the window
and door space and not be placed in a manner that obstructs the clear view of law
enforcement from the sidewalk and street into the store and the area where the .

- cash register is located; (3) Keep windows and doors (whether open or closed)
clear of any visuat obstructions including, but not limited to advertising, signage,
advertising displays, chip/product racks, refrigeration equipment, cardboard, trash,
wire/mesh security bars, reflective coatings, or othér opaque materials; and (4)
Install sufficient windows in all walls that look out onto all publicly accessible areas
under the contro} of the permittee/property owner/operator, e.g. parking areas,
driveways, and sidewalks.

B. Access and Site Control
IngreslegreSs

To ensure efficient and safe ingress and egress to the property, and prevent
stacking and conflicts at the adjacent intersection of Alcatraz Avenue and Shattuck
Avenue, and blocking of the bus stop on Alcatraz Avenue, the permittee/property
owner/operator shall: (1) Place a barrier around the parking lot to control vehicular
traffic ; (2) Submit a plan, to be reviewed and approved by the Director of Pianning,
for the safe and efficient ingress/egress and parking, including placement of
entrances, exits, fencing/barriers, landscaping, and lighting that directs the flow of
individuals coming and going from the store. Vehicular ingress/egress shall be .
designed as one way and prohibit left hand turns across traffic either to enter or
exit the parking area; and (3) Remove and prohibit the parking and use as an
Office of any RV's or trailers onsite and limit onsite parking only to patrons and
employees. : '

. Site Control

To ensure sufficient site control and enhance site security, the permittee/property

“owner/operator shall: (1) Close and lock the gate to the parking Iot from closing
time until the store opens the following day; (2) Provide landscaping, lighting,
signage and fencing in a manner that expresses the store's ownership and control
of the property; and (3) provide a comprehensive and coordinated site plan, to be
reviewed and approved by the Director of Planning, that identifies all landscaping,
lighting, signage, fencing and any other improvements required herein.
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C. Maintenance
Sidewalk and Gutter Maintenance

To minimize blight and littering, the permittee/property owner/operator shall: (1)
Maintain the cleanliness of the sidewalk and gutter in front of the premises and
twenty feet beyond the boundaries of the premises at all times the business is
open free from litter, debris, and weeds and provide for twice daily removal of such
material; and (2) Remove graffiti from the aforementioned location within 24 hours.

Building and Site Maintenance

To minimize blight associated with the building operation, the permittee/property;
owner/operator shall: (1) Paint the building when exterior paint has substantially'
worn off, is peeling or substantially faded; (2) Keep the property clean and free of
accumulations including weeds or other vegetation, rank growth, rubbish, junk,
garbage, litter, debris, and flyers or circulars and provide for daily removal of such
material; (3) Maintain exterior stairs, the roof, foundations, walls, fences, signs,
retaining walls, driveways, walkways and any other improvements which are f
substantlaily broken, deteriorated, or defaced, and shall replace windows whlch
are missing or broken; (4) Remove all graffiti w;thln 24 hours; and (5) Install and
maintain at least two, non-flammable trash can located near the entrance of the
store and in the parking lot and provide for daily removal of {rash.

D. Minimizing Loitering and Nuisance Activities
Site Furniture, ATM, Arcade Games

Td minimize unnecessary loitering and nuisance activities, the permittee/property
owner/operator shall not: (1) Provide or operate an exterior or interior payphone;
(2) Provide or operate an ATM machine; (3) Provide or allow any benches,
-portable seats, milk crates, mattresses or any other “street furniture” that
encourages loitering outside the store; and (4) Provide or operate any arcade or
-digital games. :

Nuisance Controls

.To minimize unnecessary loitering and nuisance activities, the permittee/property
owner/foperator shali: (1) Limit the hours of operation from 9AM to SPM, seven
days a week or more restrictive as determined by the Planning Director; (2) Ensure
that the owner, manager, and all employees or volunteers of the establishment
police the premises, public rights of way, parking areas, and in front of adjacent

3 .
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properties every hour to prevent loitering - persons hanging around the store with
no apparent purpose for more than 10 minutes shall be asked to leave.
Reasonable steps shall be taken by the permittee/property owner/operator to
prevent loitering; (3) Maintain a log book/diary to record the date and time of all
calls made to the Police Department and the ensuing response and provide a copy
of said logs to the Planning Director every 3 months; and (4) Prohibit the
consumption of any alcoholic beverages onsite.

Signage

To minimize unnecessary loitering and nuisance activities, the permittee/property
owner/operator shall: (1) Post at least two signs in legible condition at each public
entrance to the building prohibiting littering, loitering, and public drinking; and (2)
Prominently post, inside the establishment, one sign (8x11 inch minimum) stating,
"We ID everyone under 30 years of age for alcoho! sales.”; and (3) Ensure that all
signs are easily readable by all patrons and written in English as well as the
predominant language of the facility's clientele.

Training -

To minimize nuisance activities, every permittee/property owner/ operator i
(manager, clerks, and volunteers) shall: (1) Be required to attend certified '
Responsible Beverage Server (RBS) training prior to selling or serving alcohol.
Recertification is required every two years; (2) Attend any city sponsored Model
Store training at least once a year, (3) Provide evidence of attending RBS training
‘and Model Store Training to the Planning Director on an annual basis from the
date the first training is taken; (4) Ensure that only those clerks 21 years and older
are allowed to sell alcohol; and (5) Comply with all city, state, and federal
regulations, ordinances, and statutes in the operation, management, mamtenance
of convenience and off-site liquor sales.

E. Signage

To minimize blight related from existing and future signage, the permittee/property -
owner/ operator shall: (1) Not allow sandwich boards and freestanding displays
outside of the premises (building), including, but not limited to being attached to
any fencing, posted in the parking lot, plfaced on the sidewalk or otherwise placed
in any public right of way; (2) Maintain or provide only one sign with the store’s
name on each side of the building that faces the street. Ali other exterior signs
attached to the building shall be removed; (3) Ensure that no reference to alcoholic
beverages or an alcoholic beverage brand name be part of the name of the store,
e.g., XYZ Liquors; (4) Ensure that sub-signs (beer, wine, groceries, deli, ATM,
cash checking, etc.) collectively be less than 50% of the size of the type used for
the business name on the sign; (5) Ensure no protruding signs or tower signs are

4
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installed; (6) Ensure removal of the existing billboard along the northern property
boundary and extinguishment of the lease arrangement for said billboard within 60
days of issuance of this conditional use permit and provide written verification to
the Planning Director; and (7) Submit for review and approval to the Planning
Director, a sign program, including the removal of existing signage and the
‘placement, size, color and design of any new or replacement signage.

F. Sale of Alcohol and Tobacco

To minimize the adverse health effects of alcohol and tobacco sales to minors, the
permittee/property owner/operator shall ensure: (1) No tobacco and alcohol
advertising is placed at a child’s view height or near grocery products particularly
attractive to or frequently purchased by children; (2) No tobacco and alcohol
advertising within the store is intentionally placed to be visible from outside the
premises; (3) The footprint of the display of alcohol is less than 15% of the total
floor space. The other 85% of the floor space shall be for the sale of groceries and

- convenience items. The sale of pre-packages snacks soft drinks and tobacco
products does not constitute “groceries.”There shali be a clear demarcation
between alcoho! and tobacco products and grocery items. Any increase above
15% of floor space dedicated to alcohol sales shall be subject to review and
approval by the Planning Commission; (4) All tobacco products are kept behind the
counter; (5) All alcoholic beverages are in the visual sight of clerk at all times; (6)
All overstock of alcoholic beverages and other products are kept in a storage |
facility or back room out of the public view; (7) Alcoholic and non-alcoholic ,’

beverages do not share the same refrigeration unit; (8) Adult magazines and "

videos are kept out of plain view of minors.

G. Alcohol Packaging and Sales

To minimize the illegal consumption of alcohol in public, minimize public health
hazards and deter public drunkenness, the permittee/property owner/operator shall
ensure that: (1) Ali grocery bags, including single item bags be branded with the
stores name and address; (2) There be no self-service sales of distilled spirits. The
display of distilled spirits shall be behind the sales counter and accessible only to
employees; (3) Products used for consuming or mixing alcoholic beverages such
as cups, glasses, ice, and mixers only be sold in prepackaged quantities; (4) All
single containers of any beverage (including, but not limited to, milk, soda, juice,
water or an alcoholic beverage) be sold either not bagged or bagged in clear
plastic bags such that law enforcement officers can readily identify the contents
without removing the container from the bag; (5) Single sales of beer, malt liquor,
fortified wine regardiess of container size, and single shot sized bottles of distilled
spirits, also known as “flights” are not sold; and (6) No display or sale of aicoholic
beverages be made from an ice tube. An "ice tub” is a vessel filled with iced that
displays single servings of any alcoholic beverages for customer self service.

5
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H. ADA Compliance

The permittee/property owner/operator shali comply with all provisions of the
Americans with Disabilities Act (ADA} accessibility standards including, but not
‘limited to: (1) Shelving height shall be a maximum of 4.5 feet high and spaced a
minimum of 36 inches apart with a minimum turning area at each end of the aisles
of 60 inches; (2)The entrance and doorway shall be clear of obstructions at all
times e.g., floor displays, overstock, newspaper racks, etc.; and (3) Sufficient
handicap parking be provided.

I. Incorporation Into Lease

The permittee/property owner shall incorporate all conditions of approval into the
terms of any lease or rental agreement between the property owner and the
business owner/operator.

The permittee/property owner shall agree that its successors in interest, assigns,
heirs, lessees and transferees shall be bound by all obligations on the property
owner and they shall attach and incorporate all conditions into any lease entered into
with any future operator of a business that selis alcoholic beveragés at the property,
and the lease or rental agreement shall contain a prohibition on illegal and nuisance
activity at the property. Copies of such lease or rental agreements shall be provided
to the Planning Director within 30 days upon written request. _

J. Conditions of Operation shall be recorded with the County Assessor’s Office

The permittee/property ownerfoperator shall ensure that all conditions of approval
restricting or limiting land use (e.g., removal of a grandfathered use), are to be
recorded with the County Assessor’s Office to run with the land within 30 days of
issuance of this conditional use permit and evidence of recordation provided to the
Planning Director within 60 days of issuance of this conditional use permit. '

K. Locai Conditions of Approval Added to ABC Operating Conditions

The permittee/property owner/operator shall insure that the business owner/ABC
Licensee shall submit a letter to the local zoning department signed by the Business
Owner and addressed to the ABC stipulating that the Business Owner wishes to
include those Conditions of Approval that fall within the ABC’s authority to regulate
the sale of alcohol on the Business Owner's ABC license.
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From: Jeffrey G. Jensen [jeffreygjensen@yahoo.com]
Sent:  Tuesday, September 15, 2008 12:55 PM
To: Valeska, David

Cc: Milter, Scott; Cohen, Walter; Brunner, Jane; Wald, Zachary; michaelcolbruno@clearchannel.com;
Blake Huntsman@seiu1021.0rg; sgalvez@phi.org; dboxer@gmail.com; mzayasmart@sf.wrtdesign.com;
VienV.Truong@gmail.com; VinceGibbs.opc@gmail.com; Brooks, Desley; De La Fuente Ignacio; Kernighan, Pat;
Nadel, Nancy; Quan, Jean; Reid, Larry

Subject: RE: Nic Nak Liquors, CVYM09-11; Propesed Conditions of Approval

Mssrs: Valeska, Miller and Cohen

Thank you for your staff report and findings for approvmg an Major Conditional Use Permit and Major Variance for
the above noted project, Nic Nak Liquors.

I would like the following comments and questions entered into the Administrative Record for the above noted project. -

. I would like to inquire as to whether the City of Oakland has ever issued.an approval for a Major Variance for any type
of project based on the proposition that "historical relevance constitutes a unique physical circumstance"? If it has, can
I please get a copy of the staff report and the findingss for those projects? Is the City Planning Department aware of any
published court cases that are binding on the City of Oakland that permits, justifies or otherwise compels a City to use
or equate the longevity of a business and the social/political ties of the property owner to the community to a unique or
extraordmary topographic or phystcal circumstance? :

Can you please provide me the specific regulations governing the appeal to the City Council and the associated fees.
Can a City Councilman appeal the Planning Commission's decision or must a member of the public do so? Can the fees
be waived for an appeal?

Am 1 to understand correctly from your prior email that the fee to appeal to City Council would bee $1,000? If that is
s0, I would like to submit my protest over the fee and understand what is required to request a fee waiver, if any. If this
fee is the correct fee and there is no fee waiver possible, the City should be aware that its fee requlrement violates the
-statutory right of appeal to the elected body under Public Resources Code Section 21151(c) by imposingjunreasonable
and onerous filing fees and by imposing unreasonable an onerous documentanon requirements.

I would like to a get a copy of the DVD or video for the public h'earing he]d on August 5, 2009 for the above noted
projjct. Where and how can a get a copy of that DVD? Is it possible to get a copy of that video prior to the next
agendized Planning Comlmssmn Meeting?

Also, I would like to point out that due to the highly controversial nature of this project and the highly unusual and

unorthodox findings for approval of a Major Variance, this neigborhood matter has gained significant public attention
“in the following media outlets:

hgp:/{'www.sfgate.com/cgi-biﬂ/blogs/inoakland/detz{il?blogid=123&ent11 id=47556
http://wefightbli g.ht.b]ogspot.com/20b9/04/nic—nak-]iquors-]iquor-store-comin g-to.html]

http:// wwaabettcroakland.com/

http://stbay.fwix.com/source/Fi ght+B1ight+in+South+Berkeley-North+Oakland

10/1/2009
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Sincerely,

Jeffrey G. Jensen -
Chair, East Lorin Neighborhood Association

--- On Fri, 9/11/09, Valeska, David <and DValeska@oaklandnet, com> wrote:

From: Valeska, David <DValeska@oaklandnet.com>

Subject: RE: Nic Nak Liquors, CVM09-11; Proposed Conditions of Approval
To: "Jeffrey G. Jensen" <jeffreygjensen@yahoo.com>

Date: Friday, September 11, 2009, 2:47 PM

Jeffrey, here is the Friday 2:40 pm repdrt to the Planning Commission.

They have your extensive condition suggestions and can append these to the
Action if they wish; however, our own draft included just standard alcohol and
Convenience market conditions (which address many of the same issues) plus

- Targeted conditions like the fence, billboard etc.

'l
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From: Jeffrey G. Jensen [mailto:jeffreygjensen@yahoo. com]

Sent: Friday, September 11, 2009 2:02 PM

To: Valeska, David -

Subject: RE: Nic Nak Liguors, CvM09-11; Proposed Conditions of Approval

Okay. Thank you.

--- On Fri, 9/11/09, Valeska, David <D Valeska@oaklandnet.com> wrote:

From: Valeska, David <DValeska@oak!andnet.com>

Subject: RE: Nic Nak quuors CVMO09-11; Proposed Conditions of Approval
To: "Jeffrey G. Jensen" <jeffreygjensen@yahoo.com>

Date: Friday, September 11, 2009, 1:17 PM

Jeffrey, it would be a good use of your time to attend and be prepared to

Address conditions if the Commission asks for it. The applicant may ask

" 10/1/2009
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To have it pulled from the consent agenda too.

From: Jeffrey G. Jensen [mailto:jeffreygjensen@yahoo.com)

Sent: Friday, September 11, 2009 12:31 PM

Fo: Valeska, David

Subject: RE: Nic Nak Liquors, CVM05-11; Proposed Conditions of Approval

Thanks David,
Yes, I would appreciate the findings and conditions of approval when they are ready.

Does Staff have any sense whether the Planning Commission may pull this from the consent calendar? Frankly, I am
not interested in attending if the item will simply be voted on consent. However, if thcre is a strong likelihood that it
will be pulled I would attend. Thanks :

Jeffrey G. Jensen

--- On Fri, 9/11/09, Valeska, David <DValeska@oaklandnet.com> wrote:

From: Valeska, David <DValeska@oaklandnet.com>

Subject: RE: Nic Nak Liquors, CVM09-11; Proposed Conditions of Approval

To: "Jeffrey G. Jensen" <Jeffreygjensen@yahoo com> ,

Date: Friday, September 11, 2009, 7:55 AM h

Jeffrey, staff no longer has a separate recommendation; we have written findings for a
Nominated Planning Commission action to approve. The findings will be released today,

Remind me and we will e-mail you a copy (10 new conditions tco). _ \
The consent calendar reflects that the general public hearing has been concluded. The

Commission may take the item off consent in order to discuss findings and conditions

and may even allow the public to comment. (They have your e-mails).

10/1/2009
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See you at the meeting!

From: Jeffrey G. Jensen [mailto:jeffreygjensen@yahoo.com]

Sent: Thursday, September 10, 2009 6 20 PM

To: Valeska, David

Subject: RE:"Nic Nak Liquors, CVMO09-11; Proposed Conditions of Approval

Hi David,
I was looking for the Staff Re¢commendation and could not find it online. Can you please send me a copy? |

Also, why is this matter for the consent calendar. It was rather contentious from the pubic perspective, réq’uires unusual
findings for a variance, and may involve conditions that the applicant does not wish to adhere to? Since this is a
consent calendar item will there be a public comment period? T

Thank you,

Jeffrey 3. Jensen

- On Wed, 8/26/09, Valeska, David <D Valeska@oaklandnet.com> wrote:

N

From: Valeska, David <DValeska@oaklandnet com>

Subject: RE: Nic Nak Liquors, CYVM09-11; Proposed Condmons of Approval
To: "Jeffrey G. Jensen" <_]effrcygjensen@yahoo com>

.| Date: Wednesday, August 26, 2009, 1:01 PM

P |

hanks Jeffrey, got it. See you Sept. 16 at 6 pm Planning Commission!

From: Jeffrey G. Jensen [mailto:jeffreygjensen@yahoo.com]
Sent: Wednesday, August 26, 2009 11:55 AM

To: Valeska, David
Cc: Don Link; Stephen Glaudemans; Guita Boostani; Ian Martin ; Christopher Waters; Ed Kikumoto; Chia Hamilton

Subject: RE: Nic Nak Liquors, CVMO0S-11; Proposed Conditions of Approval

10/1/2009


mailto:jeffreygjensen@yahoo.com
mailto:DValeska@oaklandnet.com
mailto:DValeska@oaklandnet.com
mailto:jeffreygjensen@yahoo.com
mailto:jeffreygjensen@yahoo.com

I'GEU < VLWL

David, et.al try this version. It has been saved with greater woi‘d'co'mpatibility Please let me know if you have any
sroblems. The other document had an ending with docx rather than doc. This comes from the most recent Word
versions. Thank you. '

Jeffrey G. Jensen
--- On Wed, 8/26/09, Valeska, David <D Valeska@oaklandnet.com> wrote:

From: Valeska, David <DValeska@oaklandnet.com>

Subject: RE: Nic Nak Liquors, CYM09-11; Proposed Conditions of Approval
To: “Jeffrey G. Jensen" <Jeffreyg]ensen@yahoo com>

Date: Wednesday, August 26, 2009, 9:56 AM

Thanks, Jeffrey, for your e-mail. My computer wouid not let the attachment open, so
Please fax it to me at (510)238-4730 and call me at 238-2075 just before you fax so

| can intercept it at the group fax here at City Hall.

September 16 at 6 pm is the current Planning Commission agenda time.

From: Jeffrey G. Jensen [mailto:jeffreygiensen@yahoo.com]

Sent: Wednesday, August 26, 2009 9:11 AM -

To: Valeska, David ; Miller, Scott

Cc: Don Link; GUIta Boostani; Stephen Glaudemans; Ed Kikumoto; Christopher Waters; Ian Martin ; Chia Hamilton; Jeffrey Jensen

Subject: RE: Nic Nak Liquors, CVM09-11; Proposed Conditions of Approval

Mr, Valeska and Mr. Miilcr:

Attached, please find a list of conditions that I amm requesting be included in the conditional approval for liquor sales at
6400 Shattuck Avenue, Oakland , CYMO09-11 (1 also support the conditions already identified by the Planning Staff
for operation of a convenience market and they should be incorporated herein). ,

_“The conditions are intended to ensure that Mr. Panell and any subsequent permittee/property owner/operator/lessee is
held accountable to maintaining the property and its use free from crime, blight, and public nuisances. My experience
in North Oakland and South Berkeley as a former member of the Shattuck Crime Prevention Council and as the Chair
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of the East Lorin Neighborhood Association is that liquor stores are magnets for crime, loitering, public drunkeness,
drug dealing, graffiti, litter and other nuisances. Once the use is permitted and becomes a nuisance, it takes an extreme
amount of effort on behalf of the City and the neighborhood to gain control.

The conditions noted in the attached, are reasaonable and appropriate for this type of use. I believe you can make the
appropriate findings to support such conditions as it is the stated public policy of the City of Oakland to limit and
control alcohol outlets such that they do not become public nuisances. There need not be a demonstrated past history of
problems to impose conditions on such alcohol sales. The notion of a conditional use permit is that such uses are
already recognized through zoning and general plan policies to be potentially detrimental to the community and
therefore are subject to conditions to ensure compatibility with adjacent land uses and neighborhood expectations.

If you have any questions about the conditions I am requesting, please feel free to contact me at 510-290-1444. There
may be other residents who separately submit their desired conditions. Thank you.

Jeffrey G Jensen

--- On Mon, 8/10/09, Valeska, David <D Valeska@oaklandnet.com> wrote:

From: Valeska, David <DValeska@oaklandnet.com>

Subject: RE: Nic Nak Liquors

To: "Jeffrey G. Jensen” <jeffreygjensen@yahoo.com>, " Milier, Scott " <SMlller@oak1andnct com>
Date: Monday, August 10, 2009, 11:37 AM

Jeffrey, please e-mail us in the next week or two with suggestions from

Yourself and neighbors for conditions for JoJo's/NikNak at 6400 Shattuck.

Typicél conditions used on other alcoholic beverage sales permits are listed
Below, which is not an exhaustive list of all possible conditions but,father
Indicative of standard conditions/best rﬁanagement practices. These would
Be added to the draft you saw for Aug. 5 Planning Commission (conditions
1 to 21, including those jointly applicablelto coﬁvenience market and/or
Alcoholic beverage use). This list will bé edited through the end of August

As we discuss this more and is not final.

10/1/2009
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22.

24.

|
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Conformance with State Department of Alcoholic Beverage Control regulations

- Ongoing.

This use shall conform to all provisions of the State ABC license. The state license and state conditions shall be
posted along with these Conditional Use Permit conditions in a place visible to the public. This use shall also
conform to all State Retail Operating Standards, Section 25612.5 of the Business and Professions Code and
local Performance Standards, Section 15210, where apphcable including any future changes in the above
regulations. The intent. of these standards is to reduce nuisance, litter, loitering, and crime associated with
alcohol outlets. The City Conditions of Approval shall be forwarded to the Department of Alcoholic Beverage
Control.

23. Compliance with City of Oakland special regulatlons for Alcoholic Beverage Sales Commerclal
Activities. ‘

Ongoing.

Unless waived by the Zoning Manager, within 30 days of the date of demsxon at least one sign {one square foot
maximum) shall be posted and maintained in a legible condition at each public entrance to the building
prohibiting littering and loitering. Required signage prohibiting open containers and drinking in public shall

‘'also be maintained in legible condition near each public entrance to the store. The ‘No Open Container” signs

are available from the cashier located on the second floor of 250 Frank H. Ogawa Plaza.

b. Ongoing,

The applicant/propérty owners shall clear the sidewalks adjacent to their property of all "Street Furniture”
including mattresses, crates, pads, and other items for sitting or laying on by loiterers on a daily basis.

4

Inclusion of conditions in State Department of Alcoholic Beverage Control license.
Prior to signing of State Department of Alcoholic Beverage Control zoning affidavit.

The applicant shall submit a letter to staff signed by the applicant addressed to the State Department of
Alcoholic Beverage Control stipulating that they wish to include conditions number 14, 15, 16, 17, 18, 21, 22,
23 and 24 in the conditions of their ABC license. The Oakland Planning Commission may, after notice and
hearing, revoke this Conditional Use Permit if the applicant fails to include the above condmons in the ABC
license.

10/1/2009
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Oakland City Planning Commission _STAFF REPORT
Case File Number CMVM09-111 - ) October 7, 2009

Location: 6400 SHATTUCK AVENUE (APN 016-1427-024-00)
Proposal: To provide alcoholic beverage service and a convenience market

Contact Person/Phone Number:  Ashrious and Verniece Pannell, (510)292-7200
Owner: Ashrious and Verniece Pannell
Case File Number: CVM09-111
Planning Permits Required: . Major Conditional Use Permit and Variances to allow Alcoholic
Beverage Sales Activities at an existing commercial building,
within 1,000 feet of another Alcoholic Beverage Sales activity
and other specified facilities; and operation of a Convenience
: Market .
General Plan: Neighborhood Center Commercial -

Zoning: C-10 Local Retail Commercial .
Environmental Determination: Exempt, Section 15301 of the State CEQA Guidelines, Exterior
changes to existing facility; Section 15303, Conversion of Small
Structures; Additional citation: Section 15183 of the State CEQA
Guidelines: Projects consistent with a community plan, general
plan or zoning .
Historic Status: Not Potential Designated Historic Property ’
Service Delivery District: 2 : ‘ :
City Council Distriet: 1 i :
Project Status: This item was heard at the public hearing of August 5, 2009.
. After the public hearing was closed, the Planning Commission
discussed the application and recommended, by a 4-1 straw vore,
that both the Conditional Use Permits and Variance be
approved. The item was continued so that staff could return
Findings and Conditions of Approval in support of the
Conditional Use Permits and the Variance for the operation of a
convenience market with alcoholic beverage sales.
Finality of Decision: Appealable to City Council
For Further Information: Contact David Valeska - at (510) 238-2075 or

dvaleska@oaklandnet.com

SUMMARY

This Major Conditional Use Permit and Variance application involves the request of the owners of an
expired Deemed Approved legal nonconforming Alcoholic Beverage Sales and Convenience Market at
6400 Shattuck Avenue, at the corner of Alcatraz Avenue, to re-establish the sale of alcohol. On August
5, 2009 the Planning Commission expressed intent to adopt findings to approve the Variance and
Conditional Use Permit for Alcoholic Beverage Sales, and Conditional Use Permit for Convenience
Market with conditions by taking a non-binding “Straw™ vote'to bring back findings for and conditions of
approval, which are Attachments A and B to this report. Additional background is set forth in the
attached August 5, 2009 staff report (Attachment C). The September 16, 2009 hearing was renoticed for
October 7, 2009, at the request of the applicant. The Commission is not bound by the earlier Straw vote
and can vote to approve or deny the application.

#3
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PROJECT DESCRIPTION

JoJa’s Market was formerly known as NicNak Liquors. The applicant proposes to utilize approximately
400 square feet for Alcoholic Beverage sales area within an existing commercial building of
approximately 1,200 square feet. The 5,200 square foot level site contains a 40-year-old one-story, 11-
foot tall, 27° by 44’ building. The approximately 2,600 square foot fenced parking lot can park 8
vehicles, accessed through existing 17-foot wide gates on Shattuck Avenue and on Alcatraz Avenue.
Neighboring uses are both commercial and residential, with residential immediately abutting,

- UPDATED ANALYSIS

Two new members of the Planning Commission and Chair Colbruno were provided copies of the record
and a video DVD recording of the August 5 Commission meeting. The City Attorney’s Office advises
that all members present may vote if they either attended the ‘August 5° meeting or reviewed the
record/DVD of the August 5 meeting, unless they recuse themselves for any other reasons.

On August 5, 2009 the Commission heard from over two dozen neighbors and other interested parties,
both for and against the request. The Commission directed staff, by a 4 to 1 straw vote, to bring back
approval findings and conditions for both the Alcoholic Beverage Sales and Convenience Market.
Attachment A to this report includes these modified findings, drafted based on Commissioner discussion
at the hearing. Additional conditions are also attached, including standard conditions for Alcoholic
Beverage Service as well as voluntary offerings by the applicant regarding the existing billboard and not
to sell small “airline” botties in the store. Additional correspondence from neighbors and other interested
parties since the August 5, 2009 public hearing are attached. Many neighbors continue to be concerned
about a possible Alcoholic Beverage Sales operation at this location. Supporters continue to believe this
is a good use for the site. All written correspondence received by close of business on Wednesday,
September 30™ has been attached to this report (Attachment D).

Commissioners noted at the August 5" meeting that, while the Major CUP and Variance would be new,
the extensive history of this use (sale of alcohol) at this property is a basis for Variance findings, as
distinguished from new applicants for Aicoholic Beverage Sales. As required by Variance findings, this
is a unique property because of historical associations of the business to the neighborhood and because of -
the unusually geographically constrained trade area, limiting the applicant’s ability to relocate the
-alcoholic beverage service to another site within the trade area. Also, this will not be a new Alcoholic
Beverage Control (ABC) license issued because the existing license was merely reissued and the total
number of ABC licenses in Oakland will not increase.

In light of the Commissioners’ comments, staff also has reviewed the Environmental Determination for
the project and determined it is exempt for the following reasons:

Sections 15301 and 15303 of the Californian Environmental Quality Act (CEQA) Guidelines exempt

. from CEQA review small existing or new commercial facilities, respectively, where the building is less
than 2,500 square feet in area. The building at 6400 Shattuck Avenue is approximately 1,200 square feet,
and has not increased in 4 decades. The aléoholic beverage use and sales area is unchanging at less than
half of this floor area and has not produced measurable physical or other environmental effects, thus
being exempt from further CEQA review,
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RECOMMENDATION (Pursuant. to August 5% Commission straw vote):

1. Affirm staff’s environmental determination,
2. Approve the Major Conditional Use Permit and Variance for
! Alcoholic Beverage Sales, and the Major Conditional Use Permit for
' Convenience Market, at 6400 Shattuck Avenue based on ﬁndmgs and
subject to the attached conditions.

Commission Options: The Planning Commission could also vote on any of the -options discussed under
the ALTERNATIVES Section of the August 5% Staff Report (Pages 7 and 8 of Attachment C)
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Walter G Cohen CEDA Dlrcctor
Commumty ‘& Economic Devclopment Agency

Attachments:
A. Findings for Approval of the Convenience Market and
- Alcoholic Beverage Sales (pursuant to Com:mssmn direction on August 5, 2009)
‘Condmons of Approval .
Ongmal August 5, 2009 Staff Report (mcludmg Fmdmgs & Condmons of Approval)
- 'Applicant and Nelghbor Corréspondénce
‘Submitted After August 5, 2009 Public Hearing (up to Sept. 30™)
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ATTACHNIENT A.: FINDINGS

FINDINGS FOR APPROVAL (CONVENIENCE MARKET) | .

This proposal meets the required ﬁndmgs under Sections 17.134.050, General Use Permit Criteria, and
17.102.210(A)&(B) Special Use Permit Criteria, as set forth below. Required findings are shown in bold
type; explanations as to why these findings can be made are in normal type.

Section 17.134.050 (Genéral Use Permit Criteria):

A. That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropriate development of
abutting properties and the surrounding neighborhood, with consideration to be given to
harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities;
to harmful effect, if any, upon desirable neighborhood character; to the generation of traffic
and the capacity of surrounding streets; and to any other relevant impact of the development.

An attractive and properly managed convenience market could satisfy a community need which does
not affect livability of the surrounding neighborhood, and is operated in a scale which is compatible
with neighborhood character. The Market provides food, household items and similar small
purchases for neighbors, many of whom are inclined to walk to the facility rather than drive to a
larger market.

B. That the location, design, and site 'planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant. '

An attractive and properly managed convenience markct’s availability of food and household 1tems
enhances the convenience and functional living envxronment

. C. That the proposed development will enhance the successful operation of the surrounding area
in its basic community functions, or will provnde an essential service to the commumty or
region.

f

The Convenience Market’s display floor includes some Permitted Activities of General Food Sales

and General Retail Sales, (food and household items), thus having similar effects, except offered in a

small convenience format which requires a2 Conditional Use Permit. Such products are essential to a
© community.

" D. That the proposal conforms to all applicable design review criteria set forth in the design
- review procedure at Section 17.136.070.

The building at 6400 Shattuck Avenue is existing, with a facade covered with non-historical
matetials which do little to enhance the surrounding commercial and residential area. The fortified
appearance of the site reflects obsolete design standards which do not reflect the ongoing
reinvestment in the neighborhood by private property owners. Any approval should be conditioned
on enhancing the fencing and landscaping of the store to appear more like a traditional
neighborhood market. Staff has recommended several conditions to enhance the aesthetics of the
site. '
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E.

That the proposal conforms in all significant respects with the Oakland General Plar and
with any other applicable plan or development control map which has been adopted by the
City Council."

The General Plan allows for approval of convenience markets. The General Plan allows for
businesses that will not cause undue nuisance activity. The Neighborhood Center Commercial land
use category envisions a wide range of retail, restaurant and specialty stores along with promoting
mixed-use developments. An attractive and well-managed commercial operation at this location
will conform to the Genera! Plan.

Section 17.102.210 (A) - Special Use Permit Criteria:

1.

That the proposal will not contribute to undue proliferation of such uses in a area where
additional ones would be undesirable, with consideration to be given to the area’s function
and character, problems of crime and loitering, and traffic problems and capacity.

Such convenience markets, properly managed, do not tend to provide the same types of loitering
and other problems as do stores which primarily sell alcohol. The neighborhood has sufficient
capacity to support this small market without causing undue traffic or other problems.

That the proposal will not adversely affect ad]acent or nearby churches, temples or
synagogues; public or parochial, or private elementary, junior high, or high schools; public
parks or recreation centers; or public or parochial playgrounds

The facility is approximately 960 feet from a community park/former school site on Shattuck
Avenue and is unlikely to adversely affect it. Likewise, houses of worship are likely too distant to
experience effects.” This facility design has built-in sound attenuation characteristics within the

structure. Staff believes that the convenience market use will protect nearby uses from adverse’

effects.

That the proposal will not interfere with the movement of people along an important
pedestrian street,

¢
I

The facility parking lot provides two sites of entrance, on Shattuck and Alcatraz Avenues, spaced

.apart, minimizes the crowd management issues of the building tenant. The building entry doqs not

impede pedestrian corridors. Aesthetic improvements are recommended in conditions to enhance
the pedestrian character of the site.

That the proposed development will be of an architectural and visual quality and character,
which harmonizes with, or where appropriate enkances the surrounding area.

The building is existing and the fagade is plain with unfeatured walls and windows, with litile
landscaping and a fenced paved lot, doing little to enhance or harmonize with the area. Retrofitting
and improvement to fencing, signs and site landscaping are necessary, and have been
recommended in conditions of approval. :

That the design Wwill avoid unduly lafge or obtrusive signs, bleak unlandscaped parking
areas, and an averall garish impression. '

Existing signage is legal nonconforming and exceeds the minimum allowed by code and necessary
to identify a small commercial use. One sign facing residential areas might not be approved if filed

Page 6
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today. No change in signs is proposed by the applicant. No additional parking areas would be built
and the existing parking, while giving a plain appearance, provides sufficient parking spaces for
this use. Either use should require retrofitting of the parking lot with a lower fence, trimmed at the
corner, additional landscaping and other enhancements to remove the bleak view. Staff has also
recommended a condition of approval regarding modifications to the freestanding pole sign to
allow it to better fit with the neighborhood character,

6. That adeguate htter receptacles will be provided where appropriate.

As conditioned, there will be non-flammable trash containers installed proximate to the entrance of
the facility and litter will be removed from the sidewalk and gutter in front of and to twenty feet
-beyond the premises. _ N

7.  That where the proposed use is in close proximity to residential uses, and especially to
bedroom windows, it will be limited in hours of operation, or designed or operated, so as to
avoid disruption of residents’ sleep between the hours of ten PM and seven AM.

The walls and windows of the dwellings are near the store building and parking lot, establishing
the potential for late night sound impacts on residences. .Attached conditions are provided to
ameliorate some of the noise effects, mcludmg reduced hours of evenmg operatlons and lighting
contIols

FINDINGS FOR APPROVAL (ALCOHOLIC BEVERAGE SERVICE)

This proposal meets the required findings under the Oakland Planning Code. Required findings are_
shown in bold type; explanatlons as to why these findings can be made are in norma! type. )

Section -17.134.050_(&1_1cra1 Use Permit Criteria):

A. That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropriate development of
abutting properties and the surrounding neighborhood, with consideration to be given to
harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities;

. to harmful effect, if any, upon desirable neighborhood character; to the generation of traffic
and the capacity of surrounding streets; and to any other relevant impact of the development.

An attractive and proper]y managed Alcoholic Beverage Sales operation could satisfy a community
need which does not affect livability of the surrounding neighborhood, and is operated in a scale
which is compatible with neighborhood character. The store provides convenient purchases for
neighbors, many of whom are inclined to walk to the facility rather than drive to a larger store. Staff
has recommended several conditions to mitigate any potential negative effects of alcohol sales.

B. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as

attractive as the nature of the use and its location and setting warrant,

An attractive and properly managed Alcoholic Beverage Sales operation promotes availability of
iterns and enhances the convenience and functional living environment of its customers.

C. That.the proposed ,de\"elopment will enhance the successful operation of the surrcunding area



Oakland City Planning Commission ' October 7, 2009
Case File Number CMVM09-111 Page 8

in its basic community functions, or will provide an essential service to the community or
region.

The small scale Alcoholic Beverage Service functions, which fill less than 1/3 of the floor area of the
store, efficiently service a community’s alcoholic beverage needs, including home use, hospitality or
celebrations. This facility would have less traffic, noise and light than if offered in a larger alcohol
format, such as a full-size liquor store or drug store. '

D. That the proposal conforms to all applicable design revnew criteria set forth in the design
review procedure at Section 17.136.070.

The building at 6400 Shattuck Avenue is existing, with a fagade covered with non-historical
materials which do little to enhance the surrounding commercial and residential area. The fortified
appearance of the site reflects obsolete design standards which do not reflect the -ongoing
reinvestment in the neighborhood by private property owners. Any approval should be conditioned
on enhancing the fencing and landscaping of the store to appear more like a traditional

* neighborhood market. Staff has recommended several conditions to enhance the aesthetics of the
site. '

E. That the proposal conforms in all significant respects with the Oakland General Plan and with
any other applicable plan or development control map which has been adopted by the City
Council.

The General Plan allows for approval of Alcoholic Beverage Sales uses by Conditional Use Permit
and in this case, Variance. The General Plan allows for businesses that will not cause undue nuisance
activity. The Neighborhood Center Commercial land use category envisions a wide range of retail,
restaurant and specialty stores along with promoting mixed-use developments. An attractive and
well-managed commercial operation at this location will conform to the General Plan.

Section 17.102.210 {A) - Special Use Permit Criteria:

!

1.  That the proposal will not contribute to undue proliferation of such uses in a area where
additional ones would be undesirable, with consideration to be given to the area’s functlon
and character, problems of crime and loitering, and traffic problems and capacity. :

t

Such an Alcoholic Beverage Sales Activity, managed like this one has been for decades, does not
tend to provide the same types of loitering and other problems as do many other small markets with
Alcoholic Beverage Sales. City crime statistics for recent months show that overall crime rates
near the applicant’s store are similar to commercial areas elsewhere in the City which do not have
an image as crime locations, such as Rockridge, Temescal and Montclair. The neighborhood
streets have sufficient capacity to support this smali facility without causing undue traffic or other
problems.

2.  That the proposal will not adversely affect adjacent or né_arby' churches, temples or
synagogues; public or parochial, or private elementary, junior high, or high schools; public
parks or recreation centers; or public or parochial playgrounds

The facility is approximately 960 feet from a community park/former school site on Shattuck
Avenue and is unlikely to adversely affect it. Likewise, houses of worship are likely too distant to
experience effects. This facility design has built-in sound attenuation characteristics within the
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structure. Staff beheves that the convenience market use w1ll protect nearby uses from adverse
effects.

3. That the proposal will not interfere with the movement of people along an important
pedestrian street.

The facility parking lot provides two sites of entrance, on Shattuck and Alcatraz Avenues, spaced
apart, minimizes the crowd management issues of the building tenant. The building entry does not
impede pedestrian corridors. Aesthetic improvements are recommended in conditions to enhancc
the pedestrian character of the site.

4. That the proposed development will be of an architectural and visual quality and character,
‘which harmonizes with, or where appropriate enhances the surrounding area.

The 1969 building’s fagade is plain with unfeatured walls and windows, with little landscaping and
a fenced paved lot, doing little to enhance or harmonize with the area. Retrofitting and
improvement to fencing, signs and interior fortifications are necessary, and have been
recommended in the Conditions of Approva] -

5. That the design will avoid unduly large or obtrusive mgns, bleak unlandscaped parking
areas, and an overall garish impression.

Existing signage is. legal nonconforming and exceeds the minimum allowed by code. No change
in signs is proposed by the applicant, except to make good faith efforts to remove the legal
nonconforming billboard within the next 6 months. Staff recommends the attached Conditions of -
Approval to require modification of the freestanding pole sign and introduction and/or maintenance
of certain signs required state law regarding alcohol sales and consumption. (
: 7 ) |
. ) I o
No additional parking areas would be built and the existing parking, while giving a plain
appearance, provides sufficient parking spaces for this use. Either use should require retrofitting of
the parking lot with a lower fence, trimmed at the comner, additional landscaping and other
enhancements to remove the bleak view. '

6. That adequate litter receptacles will be provided where appropriate. ' I
As conditioned, there will be non-flammable trash containers installed proximate to the entrance of
the facility and litter will be removed from the sidewalk and gutter in front of and to twenty feet
beyond the premises.

7. That where the proposed use is in close proximity to residential uses, and especially to
bedroom windows, it will be limited in hours of operation, or designed or operated, so as to
avoid disruption of residents’ sleep between the hours of ten PM and seven AM.

The walls and windows of the dwellings are near the store building and parking lot, establishing
the potential for late night sound impacts on residences. Attached conditions are provided to.
ameliorate some of the noise effects, including redirced hours of evening operations and lighting
controls.

Section 17.102.210(B) - Special Use Permit Criteria

. Finding C.1.below is satisfied with the proposal only by granting a Variance:
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C. Special Restrictions on Establishments Selling Alcoholic Beverages.

1..  No Alcoholic Beverage Sales Commercial Activity shall be located closer than one
thousand (1,000) feet to any other Alcoholic Beverage Sales Commercial Activity
except;

a. On-sale retail licenses located in the Central District (defined as within the
boundaries of I-980 and Brush Street to the west; 27" Street to the north;
Harrison Street/Lake Merritt and the Lake Merritt Channel to the east; and the
Estuary to the south); or

b. Activity is in conjunction with a Fuli-Service Restaurant; or

¢. Establishments with twenty-five (25) or more full time equivalent (FTE)
employees and a total floor area of twenty thousand (20,000) square feet or more.

This proposed location is within 80 feet of a market across the street selling beer and wine. A
Variance has been requested to allow this Alcoholic Beverage Sales Commercial Activity closer
than one thousand (1,000) feet to any other Alcoholic Beverage Sales Activity. This is not an
adverse precedent for other such uses, due to the distinctive historical association over several
decades between this facility and this neighborhood, which is not present for many other Alcoholic
Beverage Sales facilities in West and North Oakland.

This store will provide for an otherwise unmet Alcoholic Beverage Sales need for a population in the
immediate Oakland Community. While beer and wine can be purchased across Alcatraz Avenue,
spirit liquors cannot be purchased anywhere within convenient walking distance unless restored at
this location. '

SECTION 17.148.050(2a)}—VARIANCE FINDINGS:

All the follpwing findings below are satisfied with the proposal:

1. That strict compliance with the specified regulation would result in practical difficulty or
unnecessary hardship inconsistent with the purposes of the zoning regulations, due to unique
physical or topographic circumstances or conditions of design; or as an alternative in the case
of a minor variance, that such strict compliance would preclude an effective design solution
improving livability, operational efficiency or appearance.

Historical relevance of the 6400 Shattuck Avenue property constitutes a unique physical circumstance,
The facility and activity cannot be moved while retaining these historical associations, including
neighborhood, social and leadership activities. Without a variance the business may be forced to close,
because it is not economically viable to have a convenience market without alcohol sales in such a site
where the building is setback/hidden in a commercial row and is in a small building. Preventing an
economically viable product mix, including alcoholic beverages, makes this site unsuitable for the type
of commercial which has occupied the site for decades. This results in an unnecessary hardship
inconsistent with the purposes of zoning regulations. Rather than protecting the neighborhood, denying
the variance could adversely change the historical relationships in this part of the neighborhood.

In addition, the physical aspects of the property are unique: the building is nearly the only
commercial building in the adjacent blocks which is set back this much from the commercial street.
The positions of other buildings blocks visibility of the building, perhaps reducing its commercial
viability and making it more difficult to sustain sufficient commerce on convenience sales alone;

I
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alcoholic beverage sales are needed to offset this condition of design in the existing commercial
structure. . '
The internal physical aspects, of the building are also unique: unlike other alcohol sales facilities, a
customer cannot walk up to a liquor shelf and remove a bottle or can. Alcoho! must be passed
through protective windows at this location. Thus some potential adverse secondary effects of
alcoholic beverage service are prevented by the long-existing physical aspects of the building which
are different than many other West and North Oakland liquor services. The lack of a history of
criminal behavior associated with the site has been confirmed by consulting Police records; this
unique design may contribute to the unusually low criminal history.

2. That strict compliance with the regulations would deprive the applicant of privileges enjoyed by

' owners of similarly zoned property; or as an alternative in the case of a minor variance, that such

strict compliance would preclude an effective design solution fulﬁllmg the basic intent of the
applicable regulation,

- Due to the proximity of the Berkeley city limits on 2 sides, and the proximity of surrounding Oakland
residential areas, with only a thin strip of commercial zoning along Shatiuck Avenue, most sites are
within 1,000 feet of existing alcohol outlets, churches, schools, etc.

Likewise, the nearest commercial street to the east, Telegraph Avenue, aiready has several
competing liquor service locations in close proximity to each other, so it is not easy for this
applicant to relocate to a nearby neighborhood either. This places a burden on the owner of this
6400 Shattuck Avenue liquor license which does not exist in many other parts of the City. Requiring
relocation of this facility and activity would deprive the owner of a privilege enjoyed by other similar
uses, to relate to the neighborhood and customer base historically established.

3. The variance, if granted, will not adversely affect the character, livability, or appropriate
development of abutting properties or the surrounding area, and will not be detrimental to the
public welfare or contrary to adopted plans or development policy. |

J

Unlike some other Alcoholic Beverage Service facilities and activities in Oakland, this use at 6400
Shattuck Avenue has historically been a part of the character, livability and appropriate development of
the surrounding area, as testified at the public hearing by some neighbors. While other neighbors
dispute this, the balance and weight of testimony is that this applicant has contributed to the
neighborhood, both via this business and by other business and charitable activities, in a historically
unique manner which would be lost if relocated to another area. In addition, the area of liquor product
is a small part of a larger convenience market, without significant adverse crime, litter, noise or traffic
effects as evidenced by many years of prior operation.

4. That the variance will not constitute a grant of a special privilege inconsistent with the limitations
imposed on similarly zoned properties or inconsistent with the purposes of zoning regulations.

_The store at 6400 Shattuck Avenue has a unique history regarding land use entitlements which does
not grant a special privilege to this site, but which does justify special modification of land use
limitations. After losing Deemed Approved legal nonconforming status due to owner illness and
other reasons, in 2004 the right to sell alcohol lapsed and the California Alcoholic Beverage Control
license became inactive. The applicant was re-issued his liquor license from the Department of
Alcoholic Beverage Control. The applicant has applied for this Conditional Use Permit and Variance
to allow Alcoholic Beverage Sales, as required by the Zoning Code. Other similarly zoned properties
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do not have the extensive history of previous operation that this site has, and hence a special
privilege would not be evident with the granting of the Varance.

There are very few other Alcoholic Beverage Service locations in North QOakland which have the
continuity over decades of use and the positive secondary effects of this use at 6400 Shattuck Avenue,
Therefore, granting restoration of a facility and activity which has been active in the neighborhood for
decades would not grant a special privilege inconsistent with the purpose of zoning regulations, because
one purpose of zoning regulations is to preserve equity and protect neighborhood continuity.

3. That the elements of the proposal requiring the variance (e.g. elements such as buildings, walls,
fences, driveways, garages and carports, etc.) conform with the regular des:gn review criteria

set forth in the design review procedure at Section 17.136.050.

With changes as described in the conditions of approval, the applicant’s facility and activity would
conform to regular design review criteria and would retain the modest-scale and open site area which

has marked this use for several decades, without expansion.
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ATTACHMENT B: CONDITIONS OF APPROVAL
STANDARD CONDITIONS:

1. Approved Use,
Ongoing.
a. The project shall be constructed and operated in accordance with the authorized use as
described in this letter and the plans dated May, 2009 and submitted May 11, 2009 and as
amended by the following conditions. Any additional uses or facilities other than those approved
with this permit, as described in the project description and the approved plans, will require a
separate application and .approval. Any deviation from the approved drawings, Conditions of
Approval or use shall required prior written approval from the Director of Clty Planning or
designee.
b. This action by the City Planning Commission (“thjs Approval™) includes the approval set
forth as follows: A Convenience Market, plus any lawful permitted use in the C-10 Local Retail
Zoning District for this facility type, with hours from 6 am to 10 pm.
C. This approval includes sales area of alcoholic beverage products in less than 33% (thirty-
three percent) of the store floor area, or 400 (four hundred)} square feet, whichever is lesser,
with the remaining floor area for convenience market items such as packaged food and sundries,
and for office and storage areas.

2. Effective Date, Expiration, Extensions and Extingnishment
- Ongoing.
Unless a different termmanon date is prescribed, this Approval shall expire two calendar years
from the approval date, unless within such period all necessary permits have been issued, or
authorized. activities have commenced in the case of a permit not involving construction or
alteration. Upon written request and payment of appropriate fees submitted no later than the
expiration date of this permit, the Director of City Planning or designee may grant a one-year
extension of this date, with additional extensions subject to approval by the approving body.
y Expiration of any valid building permit for this project may invalidate this approval if the said
extension period has also expired. .

3. Scopeof This Approval; Major and Minor Changes
Ongomg
‘The project is approved pursuant to the Planning Code only. Minor changes to approved plans may
be approved administratively by the Director of City Planning or designee. Major changes to the
approved plans shall be reviewed by the Director of City Planning or designee to determine whether
such changes require submittal and approval of a revision to the approved project by the approving
body ora new, completely independent permit.

4. Conformance with Other Requirements. :

Prior to issuance of a demolition, grading, P-job or other construction related permit.

a. The project applicant shall comply with all other applicable federal, state, regional and/or

local codes, requirements, regulations, and guidelines, including but not limited to those imposed

by the City’s Building Services Division, the City’s Fire Marshall, and the City’s Public Works

Agency.

b The applicant shall submit approved plans for project-specific needs related to fire protection
including, but not limited to automatic extinguishing systems, water supply improvements and

hydrants, fire department access and vegetation management for preventing fires and soil

erosion.



Oakland City Planning Commission October 7, 2009
Case File Number CMVM09-111 Page 14

5. Conformance to Approved Plans; Modification of Conditions or Revocation
Ongoing.
a. Site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance shall be :
abated within 60-90 days of approval, unless an earlier date is specified elsewhere.
b. The City Planning Department reserves the right at any time during construction, to require
certification by a licensed professional that the as-built project conforms to all applicable zoning
requirements, including but not limited to approved maximum heights and minimum setbacks.
Failure to construct the project in accordance with approved plans may result in remedial
reconstruction, permit revocation, permit modification or other corrective action.
¢. Violation of any term, Conditions or praject description relating to the Approvals is
unlawful, prohibited and a violation of the Oakland Municipal Code. The City of Oakland
reserves the right to initiate civil and/or criminal enforcement and /or abatement proceedings, or
after notice and public hearing, to revoke the Approvals or alter these Conditions if it is found
that there is violation of any of the Conditions, or the provisions of the Planning Code or
Municipal Code, or the project operates as or causes a public nuisance. This provision is not
intended to, nor does it, limit in any manner whatsoever the ability of the City to take appropriate -
enforcement Actions. The project applicant shall be responsible for paying fees in accordance
with the City’s Master Fee Schedule for inspections conducted by the City or a City-designated
third-party to investigate alieged violations of the Conditions of Approval.

6. Signed Copy of the Conditions
With submittal of a demolition, grading and building permu.
- A copy of the approval letter and Conditions shall be signed by the property owner and submitted
with each set of permit plans submitted for this project.

7. Indemnification
Ongoing
a. To the maximum extent permitted by law, the applicant shall defend (with counsel
acceptable to the City), indemnify, and hold harmiess the City of Qakland, the Oakland C1ty
Council, the City of Oakiand Redevelopment Agency, the Oakland City Planning Comrmssxon
and their respective agents, officers, and employees (hereafter collectively called the City) from
any liability, damages, claim, judgment, loss (direct or indirect) action, causes of actlon or
proceeding (including legal- costs, attorney’s fees, expert witness or consultant fees, 4C1ty
Attorney or staff time, expenses or costs) (collectively called “Action”) against the City to attack,
set aside, void or annul, (1) an approval by the City relating to a development-related application
or subdivision or (2) implementation of an approved development-related project. The project
applicant shall reimburse the City for its reasonable legal costs and attorneys fees.

b. Within ten (10) calendar days of the filing an} Action as specified in subsection A above, the
project applicant shall execute a Letter Agreement with the City, acceptable to the Office of the
City Attorney, which memorializes the above obligations These obligations shall survive
termination, extinguishment or invalidation of the approval. Failure to timely execute the Letter
Agreement does not relieve the project applicant of any of the obligations contained in this
condition or other requirements, or other conditions of approval that may be imposed by the City.

8. Compliance with Conditions of Approval
Ongoing ' :
The project applicant shall be responsible for compliance with the recommendations in any
submitted and approved technical report and all the Conditions of Approval and all applicable
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adoptcd mitigation measures set forth below at its sole cost and expense, and subject to review
and approval of the City of Oakland. :

9. Severability

Ongoing

Approval of the project would not have been granted but for the apphcablhty and validity of each

‘ and every one of the specified conditions and if any one or more of such conditions is found to
be invalid by a court of competent jurisdiction this Approval would not have been granted
without requiring other valid conditions consistent with achieving the same purpose and intent of
such Approval.

10. Job Site Plans
Ongoing throughout demolition, grading, and/or consrructmn
At least one (1) copy of the approved plans, along with the Approval Letter and Condltmns of
Approval shall be available for review at the job site at all times.

11. Recycling Space Allocation Requirements
Prior to issuance of a building permit
The design, location and maintenance of recycling collection and storage areas must substantially -
comply with the provision of the Oakland City Planning Commission “Guidelines for the
Development and Evaluation of Recycling Collection and Storage Areas”, Policy 100-28.
Pursuant to Section 17.118.020 of the Oakland Planning Code, this condition shall apply to new
commercial and industrial development that requires a building permit. A minimur of two cubic
feet of storage and collection area shall be provided for each dwelling unit and for each 1 000
square feet of commercial space.
Ongoing.
'No deviation shall be made from the approved drawings or conditions of approval that alters the -
project’s siting, height, exterior appearance, and/or required new landscaping without prior written
approval from the Oakland Planning & Zonmg Department

'

12. Construction Practices
During construction. 'l
All work shall apply the “Best Management Practlces” (BMPs) for the construction xndustxy,
including BMPs for dust, erosion and sedimentation abatement per Section 15.04 of the Oaldand
Municipal Code, as well as all specific constructlon-related conditions of approval attached to
this project.

13. Days/Hours of Construction Operation (Fence Modifications)
" Ongoing throughout demolition, gradiug and/or construction.
The project applicant shall require construction contractors to hmlt standard construction
activities as follows: (
a) Construction activities are limited to between 7:00 AM and 7:00 PM Monday through
Friday, except that pile driving and/or other extreme noise generating activities greater
than 90 dBA shall be limited to between 8:00 AM and 4:00 PM Monday through Friday.

b) Any construction activity proposed to occur outside of the standard hours of 7:00 AM to
7:00 PM Monday through Friday for special activities (such as concrete pouring which
may require more continuous amounts of time) shall be evaluated on a case by case
bagis, with criteria including the proximity of residential uses and a consideration of
residents’ preferences for whether the activity is acceptable if the overall duration of
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construction is shortened and such construction activities shall only be allowed with the

prior written authorization of the Building Services Division.

c) Construction activity shall not occur on Saturdays, with the following possible
exceptions:

i) Prior to the building being enclosed, requests for Saturday construction for special
activities (such as concrete pouring which may require more continuous amounts of
time), shall be evaluated on a case by case basis, with criteria including the proximity of
residential uses and a consideration of residents’ preferences for whether the activity is
acceptable if the overall duration of construction is shortened. Such construction
activities shall only be allowed on Saturdays with the prior written authorization of the
Building Services Division. -

iiy After the building is enclosed, requests for Saturday construction activities shall

only be allowed on Saturdays with the prior written authorization of the Building

Services Division, and only then within the interior of the building with the doors and
~windows closed.

d) No extreme noise generating activities (greater than 90 dBA) shall be allowed on
Saturdays, with no exceptions.

e) No construction shall take place on Sundays or Federal holidays.
f) Construction activities include but are not limited to: truck idling, moving equipment

(including trucks, elevators, etc.) or materials, deliveries and construction meetings held
on-sife in a non-enclosed area.

SPECIFIC PROJECT CONDITIONS

14.

Hours.
Ongoing.
The business may be open to the public for business from 7 am to 10 pm daily. Any work out51de
these hours shail solely be staff preparation and not open to the public.

15, Security.

16.

Ongaing

The applicant/property owner shall continue to keep windows clear of visual obstructions
including, but not limited to signage beyond 20% window coverage, any advertising displays,
product racks, refrigerated equipment, cardboard, trash, wire mesh/security bars, reflective coatings,
or other materials. Mote that this is more restrictive than the state regulations related to signage.

Convenience Market Management

Ongoing

Lighting shall be maintained providing enough illumination to identify loiterers standing in front of
the store and in the parking lot. Such iliumination shall remain lit during all hours of darkness when

the business is open.

Ongoing ‘
The licensees/property owners shall clear the gutter and sidewalks twenty feet beyond the property
lines along these streets of litter twice daily or as needed to control litter (sweep or mechanically

Page 16
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. clean weekly). The licensee shall clean the sidewalk with steam or equivalent measures once per .
month,
c. Ongoing.

Graffiti shall be removed from the premises within 72 hours (3 days) of apphcatJon

d. Ongoing.
No pay phones are penmtted outside the building,

e. Ongoing.
The owner, manager, and employees of this establishment shall ma.ke appropriate efforts to
discourage loitering from the premises including calling the police to ask that they remove loiterers
who refuse to leave. Persons hanging around the exterior of the establishment with no apparent
business for more than ten minutes shall be asked to leave. Techniques discussed in the manual’
entitled "Loitering: Business.and Community Based Solutions” may be used and are recommended
by the Alcoholic Beverage Action Team.

17.Trash and litter
/. Prior to commencement of use and ongoing.
The applicant/property owner shall install and maintain at least one (1), non-flammable trash can
located near the entrance of the store. Said trash receptacle shall be emptied as needed to avoid
overflow and/or adverse odors.

-18.Crowd Contro]!Anti-Loitéring Plan
Prior to commencement of use and ongoing
A crowd control/anti-loitering plan shall be reviewed and approved by the Zoning Manager prior
to occupancy. The applicant shall provide staff on duty from 6:00 pm until closing on days when
the business is open to the public.. Staff shall patrol the interior and exterior as necessary to
achieve crowd control and to deter nuisance, loitering and crime.

19.Limitations on Merchandise and Sales _
Prior to commencement of use and ongoing : ' -
A} The applicant will not cook or sell on-site produced barbeque or other items under the City
code definition 17.09 of “fast food” unless a separate and additional conditional use permit is
approved. The existing barbeque units shall be removed.
B) The applicant may sell-otherwise applicable “convenience market” items including packaged
food and non-alcoholic beverages, sundries, household items, newspapers etc. as well as any of
the permitted activities under Section 17.36 of the City Zoning Code for the C-10 Zonmg District
and an area of alcoholic beverage sales as outlined in Condition No 1.

20. Sign Modifications
Within 60 Days of Approval '
The existing pole sign at the corner of Shattuck and Alcatraz sha]l be modified to be no taller
than 10 feet in helght with landscaping added at its base to the satisfaction of the Zoning
Manager.

21. Project Modifications
With Timelines as specified within

This approval is contingent on modifications to the existing facility, with applicable permits:
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1} The existing 6 foot tall metal fence at the penmeter shall be modified within 60 days of
partial or full project approval, as follows:
a) to be within the property boundary in any area where an encroachment into the right of
way may occur, and _
b) at the comer of Shattuck and Alcatraz Avenues, to provide an inset parallel to the side
street property line in the fence two (2) feet back from the corner point along Alcatraz
Avenue, along that portion into which the existing gates do not open, with landscaping
added outside of the inset; and

2) Within one (1) vear of partial or full project approval, the applicant/property owner
shall applv for and obtain small project design review approval for a modification to
the project that may include 1 or more of the following elements: a) alteration of the
storefront to increase the floor area to accommodate an additional zong C-10 use such
as general food sales (including fruit, produce, and/or fresh meat), a limited service

restaurant and café, b) modification of the interior to alter or remove the partition to

expand/enhance the customer sales area,
3) Removal of the two portable barbeques and the motorhome from the parking lot within 30

days of partial or full project approval.
4) The applicant has voluntarily agreed to make reasonable good faith efforts to remove the
existing freestanding billboard by March 31, 2010 at his own expense, with any required
permits, unless time is extended by the Zoning Manager for cause up to an additional 90
(ninety) days. The applicant shall provide the Zoning Manager written documentation of
such good faith efforts.

|

. SPECIFIC CONDITIONS RELATED TO ALCOHOL SALES

22, Conformance with State Department of Alcoholic Beverage Control regulations

Ongoing, ' i
This use shall conform to all provisions of the State ABC license. The state license and state
conditions shall be posted along with these Conditional Use Permit conditions in a place visible to
the public. This use shall also conform to all State Retail Operating Standards, Section 25612.5 of
the Business and Professions Code and local Performance Standards, Section 15210, where
applicable including any future changes in the above regulations. The intent of these standards is to
reduce nuisance, litter, loitering, and crime associated with alcohol outlets. The City Conditions of
Approval shall be forwarded to the Department of Alcoholic Beverage Control, :

23. Compliance with City of Oakland special regulations for Alcoholic Beverage Sales
Commercial Activities.

a. Ongoing.
Unless waived by the Zoning Manager within 30 days of the date of decision, at least one sign (one
square foot maximumy) shall be posted and maintained in a legible condition at each public entrance
to the building prohibiting littering and loitering. Required signage prohibiting open containers and
drinking in public shall also be maintained in legible condition near each public entrance to the
- store. The “No Open Container” signs are available from the cashier located on the second floor of
250 Frank H. Ogawa Plaza.

b. Ongoing. ; .
The applicant/property owners shall clear the sidewalks adjacent to their property of all "Street
Furniture” including mattresses, crates, pads, and other items for sitting or laying on by loiterers on
a daily basis.

4
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24, ApplicantVanuntary Agreements to Modify Project

Ongoing ~

The applicant has voluntarily agreed to modify the project description for City and State

- Alcoholic Beverage Control permits to eliminate sales of small “airline bottles™ of spirit liquors
and mixed drinks under 4 ounces.

25. Inclusion of conditions in State Department of Aicoholic Beverage Control license.
Prior to signing of State Department of Alcoholic Beverage Control zoning affidavit,
The applicant shall submit a letter to staff signed by the applicant addressed to the State
Department of Alcoholic Beverage Control stipulating that they wish to include conditions
number 14, 15, 16, 17, 18, 21, 22, 23 and 24 in the conditions of their ABC license. The
Qakland Plannmg Commission may, after notice and hearing, revoke this Condltlonal Use Permit
if the applicant fails to include the above conditions in the ABC license.

APPROVED BY: City Planning Commlssmn (date) (vote)
"City Council :



¥ Oukland City Planning Commission MINUTES

Michael Colbruno, Chair '

C. Blake Huntsman, Vice Chair : October 7, 2009
Doug Boxer Regular Meeting
Sandra E. Gdlvez

Vince Gibbs

Vien Truong
Madeleine Zayas-Mart

ROLL CALL Present: Galvez, Gibbs, Boxer, Truong, Colbruno,
Huntsman arrived at 6:40pm
Excused: Zayas-Mart
Staff: Joann Pavlinec, Devan Reiff, Mike Rivera, David
Valeska, Aubrey Rose, Eric Angstadt, Scott Miller, Daria
Edgerly, Mark Wald, Carolyn Ortler

WELCOME BY THE CHAIR
COMMISSION BUSINESS

Agenda Discussion The Commission may hear item #4 before item #3.
Director’s Report  Status Report on the 2009 Mills Act Contract Application Selection

Joann Pavlinec presented Director’s report.

Committee Reports

Commission Matters Commission Election of Officers

For further information on any case listed on this agenda, please contact the
case planner indicated for that item. For further information on Historic Status,
please contact the Oakland Cultural Heritage Survey at 510-238-6879. For other
questions or general information on the Oakland City Planning Commission,
please contact the Community and Economic Development Agency, Planning
and Zoning Division, at 510-238-3941.

é)This meeting is wheelchair accessible. To request materials in alternative formats, or to request an ASL
interpreter, or assistive listening devise, please call the Planning Department at 510-238-3941 or TDD 510-238-

3254 at least three working days before the meeting. Please refrain from wearing scented products to this meeting
so attendees who may experience chemical sensitivities may attend. Thank you.

——— —
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Speakers: Sanjiv Handa
As a scoping session for an EIR, no vote was taken.

This item will come back to the Planning Commission.

2. Location: 316 14th Street (APN 008-0625-047-00)
Proposal: To operate a bar in the Central Business District until 2:00am, Monday
through Saturday.
Applicant: Jamal Perry
Owner: Unsuk Perry
Contact Person/Phone Jamal Perry
Telephone Number: (510Q) 719-8175
Case File Number: CM09-163

Major Conditional Use Permit to allow Alcoholic Beverage Sales
Activity at an existing commercial building,.
Central Business District
CBD-P Central Business District Pedestrian Retail Commercial Zone
Exempt, Section 15301 of the State CEQA Guidelines:
Existing Facilities;
Section 15183 of the State CEQA Guidelines:
Projects consistent with a General plan, Community Plan, or Zoning
Not a Potential Designated Historic Property (PDHP); r
‘Survey Rating: Ed3, Minor Importance ‘
Service Delivery District: Metro

City Council District: 2

Planning Permits Required:

General Plan:
Zoning:
Environmental Determination:

Historic Status:

Date Filed: 07/17/09 : |
Action to be Taken: Decision based on staff report
Finality of Decision: Appealable to City Council

Contact case Planner Mike Rivera, at (510) 238-6417 or by email at |

mrivera@oaklandnet.com

For further information:

Mike Rivera presented staff report.

Speakers: Jamal Perry applicant, Serena Martin, Diana Wu, Jen-Mei Wu, Liz Wei Ing, Richard Wright,
Soo Na Puck, Sottolin Weng, Namie Shin, Lesliec Mah.

Motton to affirm staff’s environmental determination approve the major conditional use permit subject to
the attached findings and conditions Boxer, Gibbs seconded.

Action on the Matter

4 ayes (Gibbs, Boxer, Huntsman, Colbruno) 1 noes (Truong) 1 abstention (Galvez)

6400 Shattuck Avenue (APN 016-14i7-024—00)

3, Locatjon:
Proposal: To provide off-site consumption sales for alcoholic beverages ina
Convenience Store
Applicant; Ashrious and Verniece Pannell (JoJo’s Market, former NikNak)
Owners; Ashrious and Verniece Pannell T

Contact Person/Phone Number: Ashrious Pannell

(510) 836-0409 .

Case File Number: CMV09-0111 (continued on ﬁage 4)
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| (continued from page 3) Major Conditional Use Permits and Variance to allow Alcoholic
Planning Permits Required: Beverage Service Activities at a an existing commercial building, 11 am
to 12 am, within 1,000 feet of another alcoholic beverage service activity
and other specified facilities, Section 15303, New construction or
Conversion of Small structures, and operation of a Convenience Market
.General Plan: Neighborhood Center Commercial
Zoning: C-10 Local Retail Comnmercial Zone _

Environmental Determination: Exempt, Section 15301 of the State CEQA Guidelines; Modification of
of Existing Facilities, Section 15183, Projects consistent with a general
plan, community plan, or zoning

Historic Status: Not PDHP/Historic
Service Delivery District: 2
City Council District: 1
Project Status:  This item was heard at the public hearing of August 5, 2009. Afier the
public hearing was closed, the Planning Commission discussed the
application and recommended, by a 4-1 straw vote that both the
Conditional Use Permits and Variance be approved. The item was
continued so that staff could return Findings and Conditions of Approval
in support of the Conditional Use Permits and the Variance for the
operation of a convenience market with alcoholic beverage sales.
For further information: Contact case planner David Valeska, at (510) 238-2075 or dvaleska
(@oaklandnet.com ‘

Commissioner Gibbs, Colbruno, and Truong all stated that they received and viewed the DVD of the
August 5 Planning Commission meeting. Scott Miller gave a brief history of this case and reported that
staff was removing the condition of approval related to the billboard (21.4) from the recommended
conditions. .

David Valeska presented staff report.

Speakers: Clinton Killian the applicant’s attorney, Don Link, Christopher Waters, Robert Brokl, Laurie
Polster, Vivian Kleima, Alfred Cross, Sanjiv Handa.

Motien to affirm staff’s environmental determination and approve the major conditional use permit and
variance for alcoholic beverage sales and the major conditional use permit for convenience market at
6400 Shattuck Ave based on the findings and subject to the attached conditions, with a modification to
condition 20 regarding the pole sign from 60 days to 90 days, with a request from applicant an extension
may be provided for 90 additional days, Gibbs, seconded Galvez.

Action on the Matter

4 ayes (Galvez, Gibbs, Boxer, Huntsman) 1 noes-(Colbruno) 1 abstention (Truong)
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Oakland City Planning Commission STAFF REPORT

Case Flle Number CYM09-111

"August S, 2009

Case File Number:
Planning Permits Required:

Location: 6400 SHATTUCK AVENUE (APN 016-1427-024-00)
Proposal: To provide alcoholic beverage service and a convenience market
Contact Person/Phone Number: Ashrious and Verniece Pannell, (510)292-7200
Owner: Ashrious and Verniece Pannel

CVM09-111

Major Conditional Use Permit and Variances to. allow Alcoholic
Beverage Sales Activities at an existing commercial building, 11
am to 12 am, within 1,000 feet of another Aicoholic Beverage
Sales activity and'other specified facilities; and operation of a

Convenience Market
General Plan: Neighborhood Center Commercial

Zoning: C-10 Local Retail Commercial
Envnronmental Determmat:on: Exemipt, Section 15301 of the State CEQA Guidelines, Exterior
: changes to existing facility; Section 15303, Conversion of Small
Structures; Additional citation: Section 15183 of the State CEQA
Guidelines: Projects consistent with a community plan, general
plan or zoning, Section 15270, Projects which are disapproved
- Historic Status: Not Potential Designated Historic Property
Service Delivery District: 2
~ City Council District: 1
Staff Recommendation: Deny Variances and ‘Conditional Use Permit for Alcoholic
Beverage Sales; Approve Conditional Use Permit for
B . . Convenience Market with conditions.
Finality of Decision: Appealable to City Council : .
For Further Information: Contact David Valeska at (510) 238-2075 = or

dva]eska@oald andnet.com :
SUMMARY _ ‘ _ i

~ This Ma_]or Conditional Use Permit and Variance application involves the request of the owners of an
expired Deemed Approved legal nonconformmg Alcoholic Beverage Sales and Convenience Market at
6400 Shattuck - Avenue, at the comer of Alcatraz Avenue, to restore approval of these uses. 'Staff
recommends denial of Variance and Conditional Use Permit for Aicoholic Beverage Sales, and approval of
Condltlonal Use Permit for Convenience Market with conditions.

PROJECT DESCRIPTION

JoJo’s Market was formerly known as NicNak Liquors.. The applicant proposes to operate an
approximately 400 square . foot "Alcoholic Beverage operation within an existing building of
approximately 1,200 square feet. No construction is planned, the facility is already built. Photographs
show approximately 1,000 bottles of liquor on display, plus a cooler with beer and wine. The applicant
has posted a sign that no alcohol is being sold at this time. The appl;cant said he has been complying
with staff’s cease-and-desist order regarding Alcoholic Beverage Sales since receiving the City’s May 2,
2009 letter. The 800 square foot remaining floor area is used to sell snacks, non-alcoholic beverages and
other Convenience Market items, and as vestibule and dormant. food service area (former ice cream
cooler). The facility is closed Monday and Tuesday, open at 10:00 AM other days, closing at 10 pm
except Friday and Saturday with closing at 12 midnight. The two portable barbeque units stored on-site
are subject to a requirement for a Conditional Use Permit for Fast Food service, which has not been filed,
and will be removed from the project site. e

i
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PROPERTY DESCRIPTION

The 5,200 square foot (1/8 acre) level site contains a 40-year-old one-story, 11-foot tall, 27° by 44° -
building. The approximatety 2,600 square foot fenced parking lot can park 8 vehicles, accessed through
existing 17-foot gates on Shattuck Avenue and on Alcatraz Avenuve. Neighboring uses are both
commercial and residential, with residential immediately abutting.

BACKGROUND

The facility was built by the applicant’s family approximately 40 years ago as a market and for most of
that time operated with Alcoholic Beverage Sales. City regulations permit legal nonconforming alcohol
uses to remain in business if they comply with the “Deemed Approved” program, including remaining in
the alcohol sales business continuously without a lapsé of 90 days in sales.

In 2004, the owner closed the facility (NicNak) and later surrendered the State Alcoholic Beverage
Control License. On April 28, 2004 staff sent the property owner and business operator a letter putting
them on notice that the property’s Deemed Approved (legal, nonconforming) Status had lapsed, that they
had ten days to appeal the decision and that a CUP and/or Variance would be needed to resume the sale
of alcoholic beverages at the property. No appeal was filed. :

In December 2008, the owner obtained a new State Alcoholic Beverage Control license and (by staff
etror) & City Zoning Clearance and then the store proceeded to reopen. The reopened liquor store
operated sporadically for approximately 5 months and the retail market remains open at various times.
‘Based upon concerns raised by community members about resumption of alcohol sales after the long
period of closure, staff reviewed the situation and determined that the property had been (erroneously)
shown on the City’s “Deemed Approved” list as a legal nonconforming use, but, as stated above, had in
fact had been closed for over 4 years and had lapsed in “Deemed Approved” status. Therefore, on May
2, 2009, the City Zoning Division sent a letter -to the owners, Mr. and Ms. Pannell, that the Zoning
Clearance issuance was an error and was therefore rescinded and the owners couid either appeal that
determination within 10 days or they would need to apply for a Major Conditional Use Permit. and
Variance. (The State-issued Alcoholic Beverage Control license remains in effect). On May 11, 2009,
these applications were filed and no appeal was taken. Therefore, the applicant has waived his rights to
contest the City’s determination that the Deemed Approved (legal, nonconforming) status has lapsed and
there is no legal right to sell alcohol at that location. The only issues before the Commission are whether
the applicant has met the requlred findings for a new Alcoholic Beverage Sales Actwlty and
Convenience Market. :

The applicant’s property includes a commercial billboard which provides additional revenue to the site.
The billboard is not subject of this application and may continue, Two portable barbeque units in the .
parking lot would constitute Fast Food; no application for this use is submitted and the barbeque units
would not be allowed to operate.

Nearby -land uses include automotive (muffler, auto glass, smog check), general food sales (pizza café)
and personal care (hair/nail salon) commercial activities; and one- and two-story residential structures of
generally pre-WWII vintage. A market selling beer and wine is across the street. A church is one block
south on Shattuck Avenue. A charter school and park area are approxxmately 950 feet west on Shattuck
Avenue.

Staff has received e-mails (attached) and verbal statements that over a dozen East Lorin and Shattuck
area neighbors are very concerned about past and future occupancy by an Alcoholic Beverage Sales



QOakland City Planning Commission ' August 5, 2009
Case File Number CYM09-111 Page 4

Activity. They view it as inconsistent with recent private investments in housing upkeep in surrounding
residential areas. Staff met with eight of these neighbors at their request. There are also several
neighborhood residents in support of the Alcoholic Beverage Sales Activity.

GENERAL PLAN ANALYSIS

This project is located in the Neighborhood Center General Plan Land Use Classification, under the
General Plan Land Use and Transportation Element (LUTE). One intent of this classification is to
identify, create, maintain and enhance commercial and residential structures in this area with good access
to transportation and other services. Typical uses include “a mix of retail...office...eating and drinking
places, personal and business services... " Excerpts from LUTE include: '

Policy 1/C1.2. Retaining Existing Business. Existing businesses and jobs within Oakland which are
consistent with the long-range objectives of this Plan should, whenever possible, be retained,

Staff riotes that a return of the Alcoholic Beverage Sales Activity after years of absence is not an
“existing business.” ArConvenience Market not serving alcohol would accomplish the same benefit
without nelghborhood concerns.

Policy 1/C3.2. Enhancing Business Districts. Retain and enhance clusters of similar types of
commercial enterprises as the nucleus of distinctive business districts... :

A liquor operation is not similar to other commercial enterprises in this district. In contrast, a
Convenience Market without alcohol could fulfill this Policy, being a typical neighborhood use.

Policy 1/C3.4. Strengthen Vitality. The vitality of existing neighborhood mixed use and community
commercial areas should be strengthened and preserved.

Staff notes that the Alcoholic Beverage Sales Activity is not a “similar type of enterprise” to other -
businesses in the 5000-6000 blocks of Shattuck Avenue. The applicant’s actlvrty is not consistent with a
“distinctive business district,” nor would it “strengthen and preserve” an emerging distinctive
neighborhood, such as Temescal, Dimond or Laurel d:str:cts A Convenience Market could be benef' cial
without alcohol

Pages 220 and 221 of LUTE discuss North Oakland revitalization as follows:

Community Character and-Identity. Preservation of character and strengthening community identity
are key objectives for North Oaklanders....Participants also suggested that enforcement of existing
regulations be strengthened to combat blight and deterioration of the community’s image.

Staff comment: some neighbors state that a liquor store does not contribute to emerging community
character and identity in North Oakland. A Convenience Market is neutral on this issue.

Commercial Revitalization. Some locations need commercial revitalization. Vacant and underutilized
commercial properties, and activities that are incompatible with neighborhood shopping, such as auto
repair and derelict signs/fencing, detract from the local business climate along certain corridors. Some
ne:ghborhoods such as Golden Gate, lack goods and services for residents.

Staff comment: the applicant’s store is the only facility in the immediate 1000-foot-radius area which
sells hard 'liquor products. The existing market across the street selis beer and wine. However, some
neighbors believe other services (e.g. cafes, retail stores) are more important for their neighborhood and a



Qakland City Planning Commission | _August 5, 2009
Case File Number CVM09-111 o : -~ 7 Page 5

better fit for this address. A Conveniénce Market not selling alcohol could fnlﬁil this General Plan
LUTE objective. : : ,

Staff review of these policies confirms that, on the whole, additional alcohol service uses in this North
Oakland area do not conform with City land use policies. Existing business districts should be better
supported, and neighborhood experiences enhanced without Alcoholic Beverage Sales from a second
location in this immediate neighborhood.

ZONING ANALYSIS

The project is located in the C-10 Local Retail Commercial Zoning District, consistent with the
Neighborhood Center General Plan Land Use Element (LUTE) designation. In order to allow the selling of
alcoholic beverages at this location, the regular Conditional Use Permit findings per Section 17.134.050 and
special findings for Alcoholic Beverage Sales Commercial Activities per Section 17.102.210 must be made,

as well as approval of a Major Varlance because the site is within 1,000 feet of another Alcoholic Beverage
Sales Activity.

Planning Code Section 17.09.040 defines: “Aicoholic beverage license overconcentrated areas” as “‘a
police beat with crime rates that exceed the City median by twenty percent or more or a census tract in
which the per capita number of on-sale or off-sale retail Alcoholic Beverage Sales licenses exceeds the
Alameda County median.” The applicant’s store is in Police Beat 11-X. In 2008, there were 1,030 crimes
in 11x;the City’s “overconcentrated areas” threshold was 1,320. Beat 11-X is thus apprommately 30%
below this threshold and is thus not overconcentrated by that standard.

In Census Tract 4005, in 2008 there were 3 alcoholic beverage licenses other than (exempt) full-service
restaurants; the applicant’s store would make 4, not exceeding the standard threshold of 6. Therefore, this
site does not meet the definition of overconcentrated area defined in Section 17.09.040. Section
17.102.210(3) requires an activity that is located in an overconcentrated area to make a “Public
Convenience -or Necessity” finding; since the area is not overconcentrated no “Public’ Convemence or’
Necessity” findings are required for this proposal.

On February 1, 2000, the Oakland City Council passed Resolution No. 75490 establishing a “no net -
increase” policy in the number of alcoholic beverage sales commercial activities in Oakland
neighborhoods to protect the health, safety and welfare of residents. The applicant has obtained a
previously approved Oakland liquor ficense for this use, so no new licenses will result.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines list projects which are categorically exempt
from environmental review. Section 15301 exempts exterior changes to an existing facility and Section

" 15303 exempts conversion -of small structures.  This project involves minimal exterior changes to the
building. Therefore, this project is considered categorically exempt from the provisions of CEQA pursuant
to Sections 15301 and 15303 of the State CEQA guidelines. In ‘addition, Section 15183 applies as this
activity, subject to revised Conditional Use Permit approval, is consistent with a Community Plan, General
Plan, or Zoning. In addition, Section 15270 covers projects which are disapproved.

KEY ISSUES AND IMPACTS

The application presents issues of petential to set precedent, safety/crime control, noise contral
commumly service and community vitality.

Potential to Set Precedent
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Section 17.102.210 of the Planning Code requires that alcohol sales uses be separated by at least 1,000
feet, except for uses in the Central District and Hegenberger areas, and for full-service restaurants which
are not on designated streets. The purpose of the separation requirement is to avoid the blighting adverse
effects of concentrated alcohol sales uses such as: loitering, public intoxication, trash/debris and similar
results of customers abusing alcohol. In Oakland, the Alcoholic Beverage Action Team (ABAT) Police
procedure for control of alcohol sales uses was established in order to limit adverse effects. -

The proposed Variance to the 1,000 foot separation standard in a neighborhood could set a precedent for
other alcohol sales applications-in the area, Variance exceptions to this Ordinance could accumulate or
cluster in an area, changing the character of the commercial district and affecting the nearby residential
areas. Allowing alcohol sales uses to cluster closer than the 1,000 foot radius could be detrimental to the
vitality of an emerging neighborhood commercial and mixed-use node.

Safety/Crime Control

Neighbors advise that this operation prior to 2004 had a reputation for attracting loitering and other
concerns. However, recent police statistics and reports have not singled out JoJo’s (former NicNak) as a
high crime generator. As a former Alameda County Deputy Sheriff, the owner has attempted to control
on-site crime with a security fence, protective glass wall inside the store, security cameras and other
methods. Despite these precautions, neighbors have complained about crime concerns; this owner has
owned the property for several decades--However, for much of the past five years, the market has been
closed, and only reopened with limited hours since December 2008. Liquor sales stopped in April 2009,
though a Convenience Market continued. "There may not have been sufficient operatlonal time for safety
issues to become manifest in statistics with the most recent activity. . E
The applicant's site does not appear to contribute to alcohol, robbery or narcotics cases at a level m'uch
higher than Rockridge or Montclair shopping districts. However, neighbors of 6400 Shattuck Avenue
give anecdotal evidence of past loitering and drinking near the site. Attachment G contains ::Ttme
Statistics.

Section 17.102.210(B)4(b) evaluates Alcoholic Beverage Sales uses based on overconcentration of

crimes. For the area near 6400 Shattuck Avenue, the Police Beat 11-X had approximately 30% fe}war :
crimes in 2008 than the threshold limit for overconcentration of 1,320 crimes. . In addition, the threshold

for police calls is 10,904, while Police Beat 11-X had 6,389 calls, again over 1/3 below the threshold.

The requested Variance and the findings would allow the applicant to reopen within 1,000 feet of another

liquor operation.

Noise Control

Residential uses are close to the market and any excessive noise would affect residents. Late night
vehicle and customer noise may especially disturb neighbors. -

Noise management and design of the facility must address potential impacts on the neighboring residents.
However, with compliance with attached conditions, the proposed activity should be able to maintain the
City’s maximum noise standard of 55 CNEL/decibels across the property line, approximately the level of -
a loud radio. Conditions requires such noise control, and adopted codes prohibit noise levels above City
standards.



Oakland City Planmng Commtsswn ' | August 3, 2009
Case File Number CVM09-111 ‘ ' _ 7 Page 7

Community Service . o

Presently the neighborhood is served for liquor by the “White Horse” store at 66" Strect and Telegraph -
Avenue; Alcatel at Alcatraz Street and Telegraph Avenue; as well as at the Safeway Store in Oakland
and Berkeley Bowl in Berkeley, and other stores, all within a 5 minute drive from 6400 Shattuck Avenue.
T)’s Market, a store selling beer and wine, is directly across Alcatraz from this site. It is unlikely that
alcohol sales from 6400 Shattuck-(JoJo’s Market) is serving an unmet need in the vicinity.’

The following summary focuses on the applicant’s and neighbors’ alternative points of view.

The applicant believes this use has been a part of the community for decades, serving a need for residents
to conveniently obtain these products, particularly a range of liquors, elsewhere within walking distance.
The applicant says it is for community service that he wants to retain Alcoholic Beverage Sales in
approximately one-third the floor space of the convenience market.

Neighbors respond that there is a market across Alcatraz which serves beer and wine in a traditional
neighborhood format, making alcoholic beverage service at JoJo’s unnecessary, except for strong liquor.
They believe that liquor stores slightly more distant provide a better opportunity to meet community
needs without the negative impacts of this liquor store for residential neighbors.

Staff comments are in the attached findings. The market is not proposing to offer a wide sefection of fine
wines. A Conditional Use Permit runs with the land and transfers to future property buyers. A future
owner, or the current owner, might want to expand liquor service from the smaller level of the past,

* potentially increasing the effects of this use for neighbors. Expansion of size would require further l
Planning Commission approvals,- : '

Cominunity Vitality [
North Oakland is one of the “renaissance” neighborhoods in the City, with new mvestment in housmg
and businesses.” Neighbors have suggested that the applicant’s liquor operation would be a hindrance to
- 'this developing community vitality, being a use and business plan from an earlier era. The applicant
submits that a well-run liquor store and Convenience Market would better retain community vitality than
a potential vacancy. :
! ‘ ' .
Neighbors comment that a different use of the C-10 Zoning District would better enhance community
vitality. The C-10 District allows General Food Sales, Convenience Sales and Service, General Retail
Sales, General Personal Service, Medical Service, Consultative and Financial Service and other permitted
uses; and by Conditional Use Permit, Consumer Laundry, Plant Nursery and other uses. Neighbors
believe merchandise stores, cafes, ‘offices, hair or nail salons etc. might better represent the needs of the
-neighborhood.  Staff notes in reply that this commercial district, with its older buildings, distance from' -
- freeway frontage and limited parking may not attract the types 6f businesses neighbors mention, and that
an existing businéss such as JoJo’s could pr0v1de some Convemence Market semces limited by this
Conditional Use Permit to omit alcohol.

/

ALTERNATIVES .

The applicant’s objective is to have a viable business to operate, and in the future, to sell. A future owner
may want to expand liquor sales. The community’s objective is that the store contribute to, rather than
impede, the ongoing revitalization of the neighborhood. There are altematives which address these
objectives in greater or lesser proportions: -

1) Restore Activity to Pre-2005 Condition
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The applicant.asks the right to sell liquor of all types, and operate a convenience market,
unimpeded by any alterations from the pre-2005 store format. The applicant is familiar with this
business and would have low business costs. Unless limited by conditions, a future owner might
expand the currently limited floorspace dedicated to liquor, increasing effects. The neighborhood
responds that allowing restoration (or expansion) of the activity does not address their issues.

2) Limit but Do th Prohibit Liquor Sales, Allow Convenience Market .

This option would address some neighborhood concerns, with minimal impact on the applicant.
One operational change that could be memorialized in conditions would be to limit amounts and
types of alcohol sold; within limits of the State ABC license. For instance, airline-style
minibottles, single cans of beer etc., small wine bottles might be banned or voluntarily withheld.
There is a difference between a wine bar where customers take a bottle home for dinner, vs. the
type of liquor store where loitering and drinking from bagged single servings takes place, often
early in the morning or in the middie of the night. Since the facility is not open in the mornings,
this feature might be retained in project conditions, to prevent potential loitering during these
hours. Other conditions may limit late night hours or limit expansions by future owners.

3) Deny the Application Except for Convenience Sales, Divert Tenancy Opportunity to Other
Permitted C-10 Zone Land Use (Staff Recommendation)
The neighborhood’s concerns will not be fully addressed unless liquor sales cease. Some
neighbors note that the limited liquor area in the market (under 15% of floor area for distilled
spirits) might be increased by a subsequent owner, so the current impacts of the store may
understate the potential long term impact of approving alcoholic beverage sales. The
Convenience Market might be allowed to continue without liquor; and combined with billboard
revenue, the site would continue to provide business revenue. The owner might also substitute a
café, retail store or other use for the past uses. The issued State ABC liquor license might be
sold to another Oakland business in a more suitable location, preserving the owner’s investment
to a limited degree. :
: , o |
4) Deny both the Alcoholic Beverage Sales and the Convenience Market. A
: f
The neighborhood’s concerns for loitering and crime may extend to the Convenience Market as
well. However, staff finds that a weil-run Convenience Market could produce a net beneficial
effect, balancing customer service with other concemns and avoiding a potential vacancy. !

CONCLUSION

Staff distinguishes between ramifications of and impacts from the Major Variance and Conditional Use
Permit for Alcoholic Beverage Sales, which is opposed by marny in the neighborhood, from a Conditional
Use Permit to allow a Convenience Market at 6400 Shattuck Avenue,

Staff recommends denial of the Major Variance and Conditional Use Permit for Alcoholic Beverage
Sales. The findings required by the Oakland Planning Code are not fulfilled in this case. Granting the
request would cause an adverse precedent. The liquor store lost its legal status 5 years ago and
community demand has been well-served by other Alcoholic Beverage Sales locations. A neighboring
market already provides beer and wine services to the immediate Shattuck neighborhood. Several other
liquor stores provide services near the edge of the 1000 foot radius from this store; and this additional
venue for liquor is not necessary. The potential for adverse secondary effects, such as loitering and
littering, would likely increase with another operator in the future.
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With appropriate conditions requiring des_ign modifications and prohibiting alcohol sales, this project
will meet all of the Use Permit Criteria for a Convenience Market pursuant to Section 17.134.050 and
" other Sections listed, which are attached herein and are hereby incorporated into this report.

RECOMMENDATION: 1. Affirm staff’s environmental determination.
2. Deny the Major Conditional Use Permit and Variances for Alcoholic
Beverage Sales, and approve with conditions the Major Conditional
Use Permit for Convenience Market, at 6400 Shattuck Avenue based
on findings and 'subject to the attached conditions,

Prepared by
Approved by: - %
SCOTT MILLER

David Valeska Planner Il
Zoning Manager

Apprdved for forwarding to the
City Planning Commission:

JWalter Cohen, CEDA Director - :
E Conununity & Economic Development Agency

Attachments:

A Findings for Approval (Convenience Market) and for Demal ‘ .

(Alcoholic Beverage Sales)

B. Conditions for Approval (Convenience Market)

C. Applicant Plans & Photographs

D. Applicant Statement and Operations Plan

E. Neighbor Letters & E-mails

F. City Letters to Applicant (April 2004 and May 2009 Lapsing Letters
G

Crime Statistics

*
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ATTACHMENT A. FINDINGS FOR APPROVAL (CONVENIENCE
MARKET)
This proposal meets the required ﬁndihgs under Sections 17.134.050, General Use Permit Criteria, and
17.102.210{A)&(B) Special Use Permit Criteria, as set forth below. Required findings are shown in bold
type; explanations as to why these findings can be made are in normal type.

Section 17.134.050 (General Use Permit Criteria):

A. That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropriate development of
abutting properties and the surrounding neighborhood, with consideration to be given to
harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities;
to harmful effect, if any, upon desirable neighborhood character; to the generation of traffic
and the capacity of surrounding streets; and to any other relevant impact of the development.

An attractive and properly managed convenience market could satisfy a community need which does
not affect livability of the surrounding neighborhood, and is operated in a scale which is compatible
with neighborhood character. The Market provides food, household items and similar small
purchases for neighbors, many of whom are inclined to walk to the facility rather than drive to a
larger market.

- B. That the location, design, and site planning of the proposed development will provide a
convenient and functional Living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant.

An attractive and properly managed convenience market’s avallabxhty of food and househo]d items
enhances the convenience and functional living environment.

C. That the proposed development will enhance the successful operation of the surrounding area
in its basic community functlons, or will provide an essential service to the community or
region.

- ’
The Convenience Market’s functions (food and household items) are closer to the Permitted
Activities of General Food Sales and General Retail Sales, except offered in a small convenience
format which requires a Conditional Use Permit. Such products are essential to a community.

D. That the proposal conforms to all applicable design review criteria set forth in the design
review procedure at Section 17.136.070.

The building at 6400 Shattuck Avenue is existing, with a facade covered with non-historica)
materials which do little to enhance the surrounding commercial and residential area. The fortified
appearance of the site reflects obsolete design standards which do not reflect the ongoing
reinvestment in the neighborhood by private property owners. Any approval should be conditioned
on enhancing the fencing, landscaping and interior fortifications of the store to appear more like a
traditional neighborhood market. Staff has recommended several conditions to enhance the
aesthetics of the site. '
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"E. That the proposal conforms in all significant respects with the Oakland General Plan and
with any other applicable plan or development control map which has been adopted by the
City Council.

The General Plan allows for approval of convenience markets. The General Plan allows for
businesses that will not cause undue nuisance activity. The Neighborhood Center Commercial Iand
use category envisions a wide range of retail, restaurant and specialty stores along with promoting
mixed-use developments. An attractive and well-managed commercial operation at this location
will conform to the General Plan.

Section 17.102.210 (A) - Special Use Permit Criteria:

1. That the proposal will not contribute to undue proliferation of such uses in a area where
additional ones would be undesirable, with consideration to-be given to the area’s function
and character, problems of crime and loitering, and traffic problems and capacity.

- Such convenience markets, absent alcohol, do not tend to provide the same types of loitering and
other problems’ as do small markets with alcohol. The neighborhood has sufficient ¢apacity to
support this small ma_rkct without causing undue traffic or other problems. .

2. That the proposal will not adversely affect adjacent or nearby churches, temples or
synagogues; public or parochial, or private elementary, junior high, or high schools; public -
parks or recreation centers; or public or parochial playgrounds

The facility is approximately 960 feet from a community park/former school site on Shattuck
Avenue and is unlikely to adversely affect it. Likewise, houses of worship are likely too distant to-
experience effects. This facility design has built-in sound attenuation -characteristics within the
structure, Staff believes that the convenience market use will protect nea.rby uses from adverse
effects.

3.  That the proposal will not interfere Wlth the movement of people along an meortant'
pedestrlan street. '

The facility parking lot provides two sites of entrance, on Shattuck and Alcatraz Avenues, spaced
apart, minimizes the crowd management issues of the building tenant. The building entry does not
impede pedestrian corridors. Aesthetic 1mprovcrncnts are recommended in conditions to enhance
the pedestrian charactcr of the site. . :

4.  That the proposed development will be of an architectural and visual quality and character,
which harmonizes with, or where appropriate enhances the surrounding area.

. ) ~ C
The building is existing and the fagade is plain with unfeatured walls and windows, with little
) - landscaping and a fenced paved lot, doing little to enhance or harmonize with the area. Retrofitting .

and improvement to fencing, signs and interior fortifications are necessary, and have been
recommended in conditions of approval.

5.  That the design will avoid unduly large or obtrusive signs, bleak unlandscaped parking
areas, ahd an overall garish impressiqn.

Existing signage is legal nonconforming and exceeds the minimum allowed by code and necéssary
to identify a small commercial use. One sign facing residential areas might not be approved if filed
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today. No change in signs is proposed by the applicant. No additional parking areas would be built
and the existing parking, while giving a plain appearance, provides sufficient parking spaces for
this use. Either use should require retrofitting of the parking lot with a lower fence, trimmed at the
comner, additional landscaping and other enhancements to remove the bleak view. Staff has also
recommended a condition of approval regarding modifications to the freestanding pole sign to
allow it to better fit withthe neighborhood character,

6. That adequate litter receptacles will be provided where appropriate.

Asg conditioned,