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TO: Office ofthe City Administrator 
ATTN: Deborah Edgerly 
FROM: Audree V. Jones Taylor 
DATE: April 22, 2008 
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RE: Resolution Authorizing the City Administrator to Execute (1) The Third 
Supplemental Agreement to the Lease between the Port and the City and (2) the 
First Amendment to the Sublease between the City and Oakland Golf LLC, 
which Both Set Forth the Following Modifications Regarding the Operation of 
Metropolitan Golf Links: Five Years of Rent Relief in the Projected Amount of 
$1 Million, Resulting in a Loss of Anticipated Revenue to the Golf Enterprise 
Fund of Approximately $500,000 over the Five Year Period and Other Changes to 
the Sublease Including Deletion of Real Property to Accommodate the Bay Trail, 
Hiring, Rent Credits, Use of Facilities by the City, Navigational Aides, and 
Administrative Dates ofthe Sublease 

SUMMARY 

Oakland Golf, LLC (a Limited Liability Company formed by Northern Califomia golf course 
operator CourseCo, Inc., "Oakland Golf) entered into a sublease with the City ofOakland in 
2001 for the operation and management ofthe Metropolitan Golf Links. Oakland Golf has 
requested a temporary reduction in its rent for sublease years 6 through 10 in order to continue 
the economic viability ofthe enterprise. Staff from the City and Port have developed two 
documents: (1) the "Third Supplemental Agreement to the Lease between the Port ofOakland 
and City ofOakland and (2) the "First Amendment to the Sublease and Operating Agreement 
between the City ofOakland and Oakland Golf, LLC." These documents set forth the proposed 
modifications to the Lease and Sublease that will provide approximately $1 million in rent relief 
to Oakland Golf over the next five years, as well as other changes. Rent from Oakland Golf is 
split between the City and the Port, and therefore, the impact to the City's Golf Enterprise Fund 
(3200) will be approximately $100,000 per year over five years, with the Port experiencing an 
equal revenue reduction. 

Staff have submitted a Council Resolution for approval that describes the proposed amendments 
to the Lease and Sublease. The proposed amendments contain the following modifications: 

• Reduction ofthe minimum rent paid by Oakland Golf to the City and Port by 50% for 
the next five years. 

• A provision that allows the City to use Metropolitan Golf Links for golf tournaments 
twice each year and allows the City to use the Club House for a maximum of twelve 
(12) times each year at no cost to the City. 
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• A restatement of Oakland Golfs obligation to actively recruit Oakland residents for 
Oakland Golf employment as monitored by the City's Contract Compliance Division. 

• A realignment of the effective dates in the Sublease such that increases in Minimum 
Rent shall be effective July I of each year. 

• A provision for a "Non-Disturbance Clause" for the new Cal Berkeley practice 
facility, which ensures that the license agreement between the Regents of the 
University of Califomia and Oakland Golf LLC shall be assumed by the City of 
Oakland or the new subleasee, in the event that the sublease between the City and 
Oakland Golf is terminated. 

• A provision that allows for use ofthe new Cal Berkeley practice facility for City of 
Oakland youth golf programs as performed by Metropolitan Golf Links or agreed 
upon operator. 

• A deletion of a portion ofthe land in order to accommodate the proposed Bay Trail. 
• Acknowledgement of the Federal Aviation Administration's right to enter upon the 

leased premises to erect, install, maintain and operate airport navigational aids. 
• Deletion of the "EBMUD Reclaimed Water Credit" section of the Sublease, which 

provided certain rent reductions based on the cost of obtaining irrigation water. 
• Deletion ofthe "CIP (Capital Improvement Project) Rent Credit" section ofthe Sublease 

and reduction of gross revenue contributed to CIP fund by Metropolitan Golf 

FISCAL IMPACT 

The proposed Rent Relief period would result in reduced revenue to the City's Golf Enterprise 
Fund (3200) of approximately $500,000 over the five year period. There is no negative impact to 
the City of Oakland's General Purpose Fund. The loss in revenue will impact the amount of 
funding available for Metropolitan Golf capital projects. 

Under the current agreement, it is anticipated that Oakland Golf LLC will pay annual rent of 
approximately $430,000 in calendar year 2008, which is based oh a combination of Minimum 
Rent, Percentage Rent (which includes: green fees, pull carts, power golf carts, and range, food 
and beverage sales, retail sales, and services — pro shop, instruction, equipment rentals, pay 
phones, newspaper racks, and other operations), and allowable Rent Credits. This rent is divided 
between the Port of Oakland and City of Oakland, such that the City's share would be $216,000 
in calendar year 2008. The proposed amendment would reduce the City's share of rent by 
approximately $92,000 in calendar year 2008. Over the proposed 60 month period the City of 
Oakland rent share would be reduced from a current projected amount of $1,159,203 to roughly 
$676,147 (please see table below). These projections are based on previous years' revenue 
figures, a 2.5% Consumer Price Index (CPI) increase, and the deletion ofthe CIP and Reclaimed 
Water Credits. 
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RENT 

Calendar 
Year 

2008 
2009 
2010 
2011 
2012 

TOTAL 

PROJECTION - METRO 

Total Rent 
Per 
Current 
Sublease 
(Projected) 

431,776 
454,334 
465,692 
477,335 
489,268 

2,318,405 

City's 
Share of 
Current 
Sublease 
Rent 
(Projected) 

215,888 
227,167 
232,846 
238,668 
244,634 

1,159,203 

POLITAN GOLF SUBLEASE 

Total 
Rent Per 
Proposed 
Sublease 
247,977 
265,939 
272,588 
279,403 
286,388 

1,352,295 

City's 
Share of 
Proposed 
Sublease 
Rent 
(50%) 

123,988 
132,970 
136,294 
139,701 
143,194 
676,147 

Projected 
Loss, to -
City's 
(Fund 
3200)^ :: 

91,900 
94,197 
96,552 

,98,967 . 
101,440 

:. 483^056,. 
* based on prior year revenues, Z.SVo CPI increase and deletion of CIP and reclaimed water credit. 

The Sublease amendment includes a "windfall provision" stating that in the event that Rent Relief 
provided to Oakland Golf exceeds $1.35 million within this sixty month period. Section 4(A) ofthe 
First Amendment will have no further force and effect. 

BACKGROUND 

The Lew F, Galbraith Golf Course was an I8-hole course constructed in 1966 on Port property 
adjacent to the Oakland Intemational Airport, over a clay covered landfill. The golf facility was 
leased to the City ofOakland and operated by the Office of Parks & Recreation for many years 
before it was subleased by a private operator. In 1994, the Port needed to utilize the golf course 
property to dispose of dredged material from the deepening ofOakland shipping channels. The 
golf course was closed in 1994 so that the dredged material could be placed on the site, and the 
course remained closed for almost 10 years until the new Metropolitan Golf Links construction 
was complete. 

As part of a Request for Proposals (RFP) process and after substantial negotiations, Oakland 
Golf, LLC (a Limited Liability Company formed by Northern Califomia golf course operator 
CourseCo, Inc.,) was selected to design, develop, construct and operate Metropolitan Golf Links 
pursuant to the terms and conditions of a Sublease and Operating Agreement. Approximately 
$ 14 million was invested into renovating and improving the course - $9.5 million from Oakland 
Golf, and an additional $4.5 million from the Port and City. , 

The Sublease with Oakland Golf was negotiated from 1999-2001, and was executed in August 
2001. The term ofthe Sublease is 25 years, with three five-year extensions at the option of 
Oakland Golf CourseCo, Inc. operates and manages 12 other golf courses in Califomia. 
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KEY ISSUES AND IMPACTS 

Oakland Golf overestimated the number of golf rounds that would be played when it prepared its 
proposal to design, develop, construct and operate the Metropolitan Golf Links. Its proposal was 
based on its prediction that golf rounds would grow to 70,000 rounds annually within the first 
five years. In fact, the number of rounds played annually at Metropolitan Golf Links has only 
grown to 56,000 rounds, and is not expected to grow significantly in the next five years. 

The original Sublease states that Minimum Rent (split equally between the City and Port) 
increases every year. The table below shows how much revenue (including Percentage Rent) 
Oakland Golf has paid to the City and Port since the course opened. 

Calendar Year 
Rental Revenue 
(split between City 

&Portj 

2003 

66,664 * 

2004 

211,302 

2005 

354,140 

2006 

359,984 

2007 

375,631 

*Concessionairepaid reduced rent in years 1 and 2 due to higher than anticipated 
construction costs. 

There are many reasons for Metropolitan Golf Links underperforming its expectations. In the 
past decade, 108 new holes of golf have been added in Alameda County alone - all in public golf 
courses. During this same time period, Contra Costa County also added an additional 90 holes of 
public golf courses. In addition, the greater Bay Area has a very competitive "daily fee" golf 
market, in which premium golf courses discount their fees heavily through last-minute intemet 
specials. Thus golfers who might normally play at lower fee municipal courses such as 
Metropolitan Golf Links occasionally travel to play "luxury" rounds. For these reasons, 
Metropolitan Golf Links has not experienced the revenue that it had hoped when it negotiated the 
Sublease with the City. 

In 2006, Oakland Golf hired the firm Economic Research Associates (ERA) to undertake an 
evaluation of its Sublease terms. The ERA report concluded that the completion ofthe 
Metropolitan Golf Links coincided with the "unanticipated sharp downturn in the Bay Area golf 
market" due to the expansion of golf supply in the Bay Area, a weakened economy (due to 9/11) 
and the unanticipated reduction in golf demand due to changing consumer recreational 
preferences. As a result "the financial burden ofthe major capital investment at Metropolitan 
Golf Links has undermined the economic viability ofOakland Golfs investment." 

The President of CourseCo (Tom Isaak) then met with City (Office of Parks and Recreation) and 
Port staff to discuss restructuring the Sublease. City and Port staff met and developed a Sublease 
amendment, which has been accepted by Oakland Golf, and includes the following changes: 
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• Establishment of a five year rent "Relief Period," after which time the Sublease shall 
revert to the original rent terms, including recapture of annual increases in the 
Minimum Rent. 
o During the Relief Period, Minimum Rent shall be reduced by 50% (the "Relief 

Minimum Rent"). 
o During the Relief Period, Percentage Rent shall not be calculated based on the 

Relief Minimum Rent. 
• The date for the annual adjustment ofthe Minimum Rent shall be moved from May 

1̂* to July P* (to coincide with the City's and Port's fiscal year). 
• Elimination of rent credit for Capital Improvement Program Fund (the "CIP fund"). 

Currently, Oakland Golf deposits 4% percent of its gross revenues into an interest 
bearing trust account, and then takes one-half of this contribution as a credit against 
Minimum Rent. During the Relief Period, the mandated contribution by Oakland 
Golf to the Metropolitan CIP Fund will be reduced from 4% to 2% of gross revenue 
with no credit against Minimum Rent. For the balance ofthe sublease term, the CIP 
Fund contribution shall be 3% of gross revenue and shall no longer be counted as 
credit against the "Minimum Rent." With this change, Minimum Rent payable to the 
City will be an amount certain rather than subject to reduction based on Oakland 
Golfs credits to the CIP frind. 

• Restatement of obligation to actively recmit diverse Oakland residents for Oakland Golf 
employment as monitored by the Contract Compliance Division. 

• A provision that allows the City to use the golf course twice annually for golf 
tournaments, and use of the clubhouse 12 times per year for events. Revenue 
generated from City events under this provision shall accrue to City. 

• A provision for a "Non-Disturbance Clause" for the new Cal Berkeley practice 
facility, which ensures that the license agreement shall not be terminated in the event 
that the sublease between the City and Oakland Golf is terminated. 

• A provision that allows for use ofthe new Cal Berkeley practice facility for City of 
Oakland youth golf programs as performed by Metropolitan Golf Links or agreed 
upon operator. 

• Deletion of EBMUD Reclaimed Water Credit section of sublease, which provided 
certain rent reductions based on the cost of obtaining irrigation water. 

Staff calculates that the loss to the City of Oakland's Golf Fund will not exceed $500,000 over 
the five-year Relief Period. The total rent relief to Oakland Golf will be approximately $1 
million over the Relief Period. 

If rent relief is not granted to Oakland Golf, the company states that it will need to further reduce 
expenses, by reducing maintenance levels and laying off additional staff (some staff lay-offs 
have already occurred). Such reductions may result in Oakland Golf violating certain terms of 
the Sublease, including mandatory staffing and maintenance standards. 
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In addition to the rent reduction-related changes, the Port of Oakland sought to amend the Lease 
and Sublease to delete a portion ofthe leased premises in order to efficiently accommodate the 
proposed Bay Trail. The Bay Trail is a planned pedestrian and bicycle access trail along the 
edge ofthe San Francisco Bay. The area needed for the Bay Trail connection is approximately 
10,000 square feet, and will not impact play at Metropolitan. 

The Port also sought to amend the Lease and Sublease to formally acknowledge that the Federal 
Aviation Administration ("FAA") has the right to enter upon the Leased Premises to erect, install, 
maintain and operate airport navigational aids. The FAA plans to construct and operate (or fund the 
constmction and operation of) an instrument landing system ("ILS") and medium-density approach 
lighting system and runway alignment indicator lights ("MALSR"), which will allow precision 
flight approaches by aircraft to Runway 27 Left at the Airport. As currently planned, the ILS will 
not be located on the Leased Premises, whereas the MALSR will be located on the Leased 
Premises. The Port requests that the City agree that it, or Oakland Golf LLC, as the case may be, 
shall be required to adjust its operations, at no cost to the Port or the FAA, to accommodate the 
erection, installation, maintenance and operation of airport navigational aids on the Leased 
Premises, including but not limited to, the proposed ILS and MALSR. 

SUSTAINABLE OPPORTUNITIES 

Economic: Over 40% of Metropolitan Golf Link's employees are Oakland residents. 
Metropolitan Golf Links creates sales tax revenue through green fees, cart rental, food and 
beverage and by drawing visitors to Oakland who might also make purchases at other nearby 
businesses. 

Environmental: Metropolitan Golf Links is a fully-certified Audubon Intemational Cooperative 
Sanctuary. CourseCo is the first golf management firm to receive the Govemors award for 
economic and environmental leadership for sustainable practices. 

Social Equity: The Metropolitan Golf Link's Oakland Turfgrass Education Initiative (OTEI) is a 
nonprofit that exposes 80-100 Oakland youth each year to turfgrass management with the 
objective of helping youth create career paths into industries not currently offered to urban 
youth. In addition. Metropolitan Golf Link's Junior Golf Program offers free golf equipment and 
lessons to children ages 6-17. 

DISABILITY AND SENIOR CITIZEN ACCESS 

Metropolitan Golf Links conforms to the requirements ofthe Americans with Disabilities Act, 
the Older American Act, and other applicable laws, including having an ADA accessible golf 
cart available on site. 
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RECOMMENDATION AND RATIONALE 

Staff recommends that Council approve the resolution to amend Oakland Golf's Sublease to 
operate the Metropolitan Golf Links, providing them with Reduced Minimum Rent for a five-
year time period, providing alternative compensation to the City over the remainder ofthe lease 
term in retum for the temporarily reduced rent and other changes as set forth above. 

ACTION REQUESTED OF THE CITY COUNCIL 

Staff requests that Council adopt a resolution to authorize the City Administrator to execute the 
First Amendment to Oakland Golfs Sublease to operate the Metropolitan Golf Links, providing 
it with Reduced Minimum Rent for the five-year time period and all other changes as set forth 
above. 

Respectfully submitted. 

lUdree V. Jones 
Director, Office of Parks & Recreation 

Prepared by: 
Deborah Spaulding, Administrative & Fiscal Manager 

APPROVED AND FORWARDED TO THE 
LIFE ENRICHMENT COMMITTEE: 

TRATOR 

Attachments: 
A. First Amendment to Sublease and Operating Agreement between City ofOakland and Oakland Golf 

LLC 
B. Third Supplemental Agreement to Amended and Restated Galbraith Golf Course Lease 
C. Sublease and Operating Agreement between City ofOakland and Oakland Golf LLC 
D. Amended and Restated Galbraith Golf Course Lease 
E. Explanatory Table: Summary of changes to Sublease 
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FIRST AMENDMENT 
TO SUBLEASE AND OPERATING AGREEMENT 

THIS FIRST AMENDMENT, dated for reference purposes as of 
2008, is by and between the City of Oakland, a municipal corporation, acting by and through its 
City Council ('City") and Oakland Golf, LLC("Oakland Golf). 

RECITALS 

A. The Port of Oakland ("Port") is the lessor and City is the lessee under the 
Amended and Restated Galbraith Golf Course Lease dated March 16, 1999, as amended by 
the First Supplemental Agreement and Second Supplemental Agreement (collectively, the 
"Lease"), which sets forth the terms of leasing the real property (Premises). 

B. City subleased the Premises, with Port's consent, to Oakland Golf pursuant to 
the Sublease and Operating Agreement, dated August 24, 2001 ("Sublease") for the purpose of 
developing and operating a public golf course ("Course"). 

C. Metropolitan Golf Links (name change from Galbraith), managed and operated 
by Oakland Golf, is the 18-hole regulation public golf course developed on the Premises. 

D. At the request of Oakland Golf, staff from the City and Port developed this 
amendment that would provide partial rent relief to Oakland Golf in the amount of approximately 
$1 million over five years. 

E. Without rent relief, Oakland Golf would be forced to reduce costs, which would 
lower maintenance standards at the Course. 

F. Oakland Golf and the Regents of the University of California entered into an 
agreement through which DC Berkeley's Campus Intercollegiate Athletics Department (DC 
Berkeley) has constructed on a portion of the Course a new short-game practice facility, putting 
green, security fencing, and additional driving-range netting, for the exclusive use by DC 
Berkeley students, employees and guests during certain periods. 

G. The Bay Trail is planned to provide pedestrian and bicycle access along the 
edge of the San Francisco Bay (the "Bay Trail"). 

H. A portion of the proposed Bay Trail in the vicinity of the Course requires 
approximately 10,000 square feet of land which is a portion of the premises currently subleased 
by the City to Oakland Golf 

I. City, with Port's consent, and Oakland Golf desire to amend the current 
Sublease to delete certain portions of land from the Sublease. The Parties desire to delete a 
portion of the land constituting the Subleased Premises from the Sublease in order to efficiently 
accommodate the proposed Bay Trail; and 
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J. City and Oakland Golf, with Port's consent, desire to amend additional sections 
of the current Sublease as specifically set forth below, including hiring, use of the Course by 
the City, use of the new UC Berkeley short-game practice facility, installation of new FAA 
lighting, rent credits, and the administrative dates of the Sublease. 

NOW THEREFORE, in consideration of their mutual promises, the parties agree as 
follows: 

1. Subleased Premises. In reliance on Port's agreement and responsibility to bear all 
costs as described in the succeeding paragraph, City and Oakland Golf agree to modify the 
Subleased Premises by deleting approximately 10,000 square feet, as described on Exhibit A-1 
and depicted on Exhibit A-2 (both attached hereto and incorporated herein by reference) from the 
Subleased Premises (the "Deleted Premises"). 

Pursuant to the Third Supplemental Agreement to the Amended and Restated 
Lease, (Lease) dated , 2008 the Port agrees to bear all costs incurred to delete and 
remove certain land from the Subleased Premises, including but not limited to, costs of fencing 
between the Course and the Bay Trail and re-landscaping the Course adjacent to the Deleted 
Premises. Pursuant to the Third Supplemental Agreement to the Lease, the Port also agrees to 
be solely responsible for all costs incurred to improve the Deleted Premises, and agrees that 
neither City nor Oakland Golf will be required to share in the cost of developing or maintaining the 
Bay Trail on the Deleted Premises. 

The modifications to the rental provisions in Section 6 of the current Sublease have 
not been modified due to the deletion of the Deleted Premises. 

2. Water. Section 3(d) of the current Sublease authorizes Oakland Golf to take rent 
credits against costs of obtaining irrigation water, as per the Sublease Exhibit L "Reclaimed Water 
Agreemenf. Oakland Golf represented to City that it exercised the right to terminate the 
Reclaimed Water Agreement on behalf of City effective March 4, 2008. 

Oakland Golf and City agree that commencing the first day of the month following 
the Effective Date of this First Amendment, Section 3(d) and Section 22 of the current Sublease 
shall be deleted in their entirety. 

3. Golf Tournament Facilities. Section 3(e) of the current Sublease is amended by 
adding the following to the end of the section: 

Oakland Golf hereby agrees to allow City to use the Course at no 
cost for golf tournaments to be conducted by or under the auspices of City 
twice each year. Oakland Golf also agrees that City shall have the right to 
use the Club House at no cost to City for a maximum of twelve (12) times 
each year. City and Oakland Golf shall cooperate and make reasonable 
efforts to designate, and mutually agree upon, the dates of such uses by 
City." 
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4. Minimum Rent. 

(a) Section 6(a) of the current Sublease is amended by the following: For a sixty 
(60) month period, Minimum Rent shall be reduced to fifty percent (50%) of the Minimum Rent 
otherwise payable pursuant to Section 6(a) of the Sublease (the "Relief Minimum Renf). The 
sixty month period shall commence on the first day of the month following the Effective Date of 
this First Amendment (the "Relief Period"). Upon the expiration of the Relief Period, the Minimum 
Rent shall be the amount payable pursuant to Section 6(a) of the current Sublease. Upon the 
expiration of the Relief Period, this Section 4(a) of this First Amendment is void and will have no 
force and effect. 

(b) Section 6(a)(v) of the current Sublease is amended to change the date for 
calculating the increase Minimum Rent. The new date, pursuant to the First Amendment is July 
1, 2008, and July 1 for the years thereafter. 

(c) If at any time during the five years of the Relief Period, Oakland Golf realizes a 
minimum of $1.35 million in savings, Section 4(a) of this First Amendment is void and shall have 
no further force and effect and Section 6 of the current Sublease will govern Oakland Golfs 
Minimum Rent. 

5. Percentage Rent. 

Section 6 (a) of the current Sublease is amended by the following: to provide that 
during the Relief Period, references to "Minimum Rent" for purposes of calculation and payment of 
Percentage Rent shall mean Minimum Rent without reference to Section 4(a) of this First 
Amendment 

6. FAA's ILS/MALSR Lights. Section 3 of the Sublease is hereby amended by 
adding the following subsection t): 

Oakland Golf hereby acknowledges and agrees that the Federal Aviation 
Administration ("FAA") has the right to enter upon the Subleased Premises 
to erect, install, maintain and operate airport navigational aids. Oakland 
Golf further acknowledges that the FAA plans to construct and operate (or 
fund the construction and operation of) an instrument landing system 
("ILS") and medium-density approach lighting system and runway 
alignment indicator lights ("MALSR"), which will allow precision flight 
approaches by aircraft to Runway 27 Left at the Airport. As currently 
planned, the ILS will not be located on the Subleased Premises, whereas 
the MALSR will be located on the Subleased Premises. Oakland Golf 
agrees that it shall be required to adjust its operations, at no cost to Port, 
City or FAA, to accommodate the erection, installation, maintenance and 
operation of airport navigational aids on the Subleased Premises, including 
but not limited to, the proposed ILS and MALSR." 

7. CIP Fund. Section 14 of the current Sublease is amended by adding the 
following: 

(a) During the Relief Period, the percentage of Gross Revenues for each year required to 
be contributed to the CIP Fund, pursuant to Section 14(a) of the current Sublease, shall be 
reduced from four percent (4%) to two percent (2%). 
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(b) Upon the expiration of the Relief Period and for the remaining term of the 
Sublease thereafter, the percentage of Gross Revenue required to be contributed to the CIP Fund 
shall be three percent (3%). 

(c) In the event that Oakland Golf exercises one or more of its options to extend 
the term of the Sublease, as provided in Section 4(a) of the current Sublease, the percentage of 
Gross Revenue required to be contributed to the CIP Fund during any option period shall be four 
percent (4%). 

(d) Section 14(b) of the current Sublease, which provides that one-half of the 
contribution to the CIP fund shall be credited against rent due is deleted in its entirety. 

8. Hiring and Recruitment 

Section 3 (p) of the current Sublease is amended by adding the following: 
(iv) In the recruitment or hiring and retention of employees or subcontractors, 

Oakland Golf shall undertake non-discriminatory and equal outreach efforts that include outreach 
to minorities and women and all other segments of Oakland's businesses and communities. 

9. License Agreement for UC Berkeley New Short-Game Practice Facility 

Section 5 (b) (i) of the current Sublease is amended by adding the following: 
(a) Regarding the Agreement between the Regents of the University of California 

as Licensee and Oakland Golf as Licensor for the construction and use of the Short-Game 
Practice Facility (the "License"), the Regents are subject to Section 6 herein, and to all other 
provisions of the Lease and this Amendment applicable to Oakland Golf In the event the 
underlying Sublease is suspended, terminated or otherwise for any reason deemed invalid or 
unenforceable at any time prior to the scheduled expiration of the Sublease, so long as 
Licensee is not then in default pursuant to the License (beyond the expiration of any cure 
period, after notice), and City remains Lessee under the Amended and Restated Galbraith Golf 
Course Lease and amendments thereto, the License shall not be barred, terminated, cut off, or 
foreclosed, nor will the rights of Licensee be disturbed, and City shall assume Licensor's 
position including Licensor's rights and liabilities, responsibilities and obligations, as though City 
was the original Licensor. Licensee shall attorn to City, provided that City shall assume the 
obligations of Licensor hereunder. 

(b) City shall have use of the new short-game practice facility for youth program 
instruction as offered by Metropolitan Golf Links except during the times when the facility is used 
for Cal Berkeley Team practices, as defined in the Agreement. 

10. Effective Date. The Effective Date of this First Amendment shall be 

11. All capitalized terms used herein and not defined shall have the meaning ascribed 
to such terms in the Sublease. 

12. The modifications of the current Sublease are contained herein. All other sections 
of the current Sublease not modified or deleted herein are valid and continue to have full force 
and effect. 



Attachment A 

IN WITNESS WHEREOF, the parties hereto have caused these presents to be 
executed as of the day and year first above written. 

CITY OF OAKLAND, a municipal cor­
poration, acting by and through its 
City Council, 

Dated: By:_ 
Title: 

Approved as to form and 
legality this _ day of 

., 2008. 

City Attorney 

Dated: 

Dated: 

This First Amendment 
is approved by the Port. 

By:, 
Executive Director 
of the Port of Oakland 

OAKLAND GOLF LLC 

By:. 
Title: 

Approved as to form and 
Legality this _ day of 

. 2008. 

Port Attorney 

Port Ordinance No. _ 

P.A.# 
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EXHIBIT A-1 

Legal Description of Deleted Premises 

(Legal description is currently being developed by Port staff and will be complete prior 
to First Amendment being recorded.) 

m i l d ,r l 
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EXHIBIT A-2 

Plat of Deleted Premises 
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OFFICIAL BUSINESS 
DOCUMENT REQUIRED TO BE RECORDED UNDER GOVERNMENT 
CODE SECTION 37393, AND ENTITLED TO FREE RECORDATION 
UNDER GOVERNMENT CODE SECTION 27383 

RECORDED ON BEHALF OF AND 
WHEN RECORDED RETURN TO: 

David L. Alexander 
Port Attorney 
Port of Oakland 
530 Water Street, 4th Fl. 
Oakland, CA 9*1607 

DUPLICATE ORIGINAL 
(For Recording) 

F l R S T 

A M E N D M E N T 

(Lease of Real Premises 
Located in City of Oakland, 

County of Alameda) 

Between 

CITYOFOAKLAND 

And 

OAKLAND GOLF, LLC 

Dated 

2008 
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THIRD SUPPLEMENTAL AGREEMENT 
TO AMENDED AND RESTATED LEASE 

(Galbraith Golf Course) 

THIS THIRD SUPPLEMENTAL AGREEMENT, dated for reference purposes as of 
, 2008 is by and between the City of Oakland, a municipal corporation. 

acting by and through its City Council (the "City") and the City of Oakland, a municipal 
corporation acting by and through its Board of Port Commissioners (the "Port"). 

RECITALS 

WHEREAS, the Port is the lessor and the City Is the lessee under that certain Amended 
and Restated Galbraith Golf Course Lease dated as of March 16, 1999 as amended by the First 
Supplemental Agreement and Second Supplemental Agreement (collectively, the "Lease"); and 

WHEREAS, the City has subleased the Leased Premises with the Port's consent to 
Oakland Golf LLC ("Oakland Golf") for the purpose of developing and operating a public golf 
course (the "Course"); and 

WHEREAS, the City and Port desire to amend the Lease to delete a portion of the land 
constituting the Leased Premises from the Lease in order to efficiently accommodate the 
proposed Bay Trail; and 

WHEREAS, the Bay Trail is planned to provide pedestrian and bicycle access along the 
edge of the San Francisco Bay (the "Bay Trail"); and 

WHEREAS, the portion of the proposed Bay Trail in the vicinity of the Course requires 
approximately 10,000 square feet of land which is currently leased by the Port to the City and 
subleased by the City to Oakland Golf; and 

WHEREAS, the City and Port desire to amend certain additional provisions of the 
Lease. 

NOW THEREFORE, the parties hereto agree as follows: 

1. Leased Premises. The Port hereby agrees to bear all costs incurred to delete 
certain land from the Leased Premises, including but not limited to, costs of fencing between the 
Course and the Bay Trail and relandscaping the Course adjacent to the Deleted Premises (as 
hereafter defined). The Port also agrees to be solely responsible for all costs incurred to improve 
the Deleted Premises, and agrees that neither the City nor Oakland Golf will be required to share 
in the cost of developing or maintaining the Bay Trail on the Deleted Premises. 

In reliance upon the Port's agreement and responsibility to bear all costs as 
described in the preceding paragraph, the City and the Port hereby agree to modify the Leased 
Premises by deleting approximately 10,000 square feet, as described on Exhibit A-1 and depicted 

n n n IF-) 



Attachment B 

on Exhibit A-2 (both attached hereto and incorporated herein by this reference) from the Leased 
Premises (the "Deleted Premises"). 

2. Rent Pursuant to Golf Course Agreement. Section 3.1 of the Lease is hereby 
amended by modifying the last sentence of that section to provide that any payment required to 
be made by the Port to the City pursuant to the Lease that remains due and unpaid for thirty (30) 
days after it becomes due and payable shall be subject to the delinquency charge set forth in said 
sentence. 

3. FAA's ILS/MALSR Lights. 

"The City hereby acknowledges and agrees that the Federal 
Aviation Administration (the "FAA") has the right to enter upon the Leased 
Premises to erect, install, maintain and operate airport navigational aids. 
The City further acknowledges that the FAA plans to construct and operate 
(or fund the construction and operation of) an instrument landing system 
("ILS") and medium-density approach lighting system and runway 
alignment indicator lights ("MALSR"), which will allow precision flight 
approaches by aircraft to Runway 27 Left at the Airport. As currently 
planned, the ILS will not be located on the Leased Premises, whereas the 
MALSR will be located on the Leased Premises. The City agrees that it, or 
its sublessee as the case may be, shall be required to adjust its operations 
at the course, at no cost to the Port or the FAA, to accommodate the 
erection, installation, maintenance and operation of airport navigational aids 
on the Leased Premises, including but not limited to, the proposed ILS and 
MALSR." 

4. Effective Date. The Effective Date of this Third Supplemental Agreement shall be 

5. All capitalized terms used herein and not defined shall have the meaning ascribed 
to such terms in the Lease. 

6. The modifications to the original Lease are as contained herein. All other 
provisions of the original Lease not modified herein are valid and continue to be in full force and 
effect. 

7. In all other respects, said Lease is hereby ratified and affirmed. 

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed 
as of the day and year first above written. 
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Dated: 

CITY OF OAKLAND, a municipal cor­
poration, acting by and through its 
City Council, 

By: 
Title: 

Approved as to form and 
legality this _ day of 

. 2008. 

City Attorney 

Dated: 

Dated: By: 

CITY OF OAKLAND, a municipal cor­
poration, acting by and through its 
Board of Port Commissioners, 

Executive Director 

Approved as to form and 
Legality this _ day of 

., 2008. 

Port Attorney 

Port Ordinance No. _ 

P.A. # 
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SUBLEASE AJVD OPERATING AGREEMENT 

FORMER LEW F. GALBRAITH GOLF COURSE 

This Sublease and Operating Agreement ("Sublease") is entered into this day of 

_ , 2001 by and between THE CITY-OF O.MCL.ANJD, a Municipal corporation ("Primary 
Lessee" or "City") and Oakland Golf LLC ("Sub Lessee," or "Oakland Golf). 

RECITALS 
WTIEREAS, the Port of Oaldand ("Port") is ouTier of that certain parcel or parcels of land 

("Land") formerly known as the Lew F. Galbraith Golf Course, located in Oaldand, Califomia, and 
described more specifically in Exhibit "A" Propert̂ ^ Description, and improvements located thereon, and 
all easements, covenants, water rights, and other appurtenant rights (collectively, "Appurtenances"); and 

\\TtIEREAS, the Cit>' is the Primary Lessee, of the Land, as shown in the Lease Agreement 
("Exhibit "B" Amended And Restated Lease, dated March 16, 1999, and the First and Second 
Amendments to the Amended and Restated Lease - collectively "the Lease Agreement"); and 

WHEREAS, the Land contains a former municipal landfill, on which the original Lew F. 
Galbraith Golf Course was built in the early 1960s; and 

VN'HEREAS, The Cit>' and Port agreed to close the golf course to permit the Port to use the land 
for a landfill to facilitate the Port's harbor improvements and entered into an agreement to close the ^olf 
course, and pursuant to such agreement the golf course was closed in 1994 and the land was used to 
accommodate the placement of approximately 1.2 million cubic yards of dredged material; and 

WHEREAS, The Port agreed to close the landfill on the golf course in an appropriate manner to 
faciHtate the building of a new golf course on the land and to build a first class golf course on the land, 
and the Port is in the process of closing the landfill in compliance with an approved landfill closiu-e plan, 
and it is the Port's responsibility' to implement the landfill closure plan and deliver the site in a condition 
to pemiit the building of a first class municipal golf course; and 

MTIEREAS, the Port has retained a golf course architecture firm, Johnny Miller Design Ltd., 
("JMD") to design a new golf course on the Land; and 

WTiEREAS, the Cit>' and the Port deshe to have a new municipal daily fee golf course 
constructed on the site of the former Lew F. Galbraith Golf Course in accordance with the course layout 
and plan designed by JMD and new facilities constmcted to support the'improved golf course; and 

MTTEREAS, the Cit>' and the Port have completed the selection process of obtaining a golf 
course developer - operator to substantially fund, construct' and operate^ the new Golf Course and all 
required related facilities based upon the proposals submitted by such developers including Developer; 
and , 

"WHEREAS, Oakland Golf is an experienced developer and operator of golf facilities in the San 
Francisco Bay area; and 

1 
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and 

WHEREAS, Cit)' desires to sublease Premises to Oakland Golf on certain terms and conditions; 

WHEREAS, Cit}' is acting in reliance upon the obligations of Developer hereunder; and 

WHEREAS, the Cit>' and Oakland Golf, with the Port's approval, have executed a Funding and 
Development Agreement, attached hereto as Exhibit ^-C" Fundine and Development Agreement 
("Development Agreement"); and 

WHEREAS, Oakland Golf is acting in reliance upon the obligations of the Port to prepare and 
deliver the Subleased Premises in accordance with the Site Delivery Specifications set forth in Exhibit 
"D" to the Oakland Golf Course Project Funding and Development Agreement. 

NOW, THEREFORE, the parties desire to enter into this Sublease and Operatmg Agreement 
("Sublease") on the terms and conditions set forth below. 

1. SUB LEASED PREMISES 

Cit>' hereby subleases to Oakland Golf and Oakland Golf hereby subleases from City, for the term 
and upon the terms and conditions set forth in this Sublease, the following "Subleased Premises:" 

a) Real Prov>crt>'. The surface of the Land described in Exhibit "A", consisting of the real 
propeny together witb the Appurtenances. The Land so subleased, together with the 
Appurtenances and improvements constructed on the Land pursuant to the Development 
Agreemem and Sublease, is collectively referred to as.the "Subleased Premises". 

b) Water Rights. All of City's water rights, riparian rights, appropriation rights, water allocations, 
and water stock appurtenant to the Land except as otherwise provided for herein. 

2. USE OF SUB LEASED PREMISES 

a) Use, Oakland Golf shall fund and- construct the Golf Course on the Subleased Premises in 
accordance with the Sublease and the Development Agreement attached as Exhibit "C" and shall 
othervv'ise operate and use the Subleased Premises for the operation of a high quality, municipal 
daily fee golf:Course and other activities customarily associated with or incidental to the operation 
of a daily fee golf course, including without limitation, sale or rental of golf-related merchandise 
at a golf merchandise shop, furnishing of lessons by a golf professional(s), rental of golf carts, • 
operation of a practice (driving) range, conducting and promoting golf totimaments, sales of food 
and beverages, including liquor sales, and banquet activities. Oaldand Golf shall not use the 
Subleased Premises for any unlawful purpose and shall comply with all valid laws, rules and 
regulations applicable to the Subleased Premises or the businesses conducted on the Subleased 
Premises, and the requirements ofthe Lease Agreement. 

b) Oakland Golfs Ri^bt to Control Business Operations. Subject only to the limitations 
contained in this Sublease, the Lease Agreement, and the Development Agreement, Oaldand Golf 
shall have the exclusive right and authorit>' to operate and manage the Subleased Premises as 
Oakland Golf deems appropriate. In accordance with the above referenced agreements and 
without limiting the foregoing, Oakland Golf shall have the right to implement all policies and 
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procedures and to perform any act deemed necessan,' or desirable for the operation and 
management ofthe Subleased Premises; 

i) Except for the provisions regarding Oakland resident green fees on weekdays, contained 
in Section 3 o, Oakland Golf shall have the right to determine all green fees, cart fees, 
practice (driving) range fees and all other charges associated with the operation of the 
Subleased Premises; (Weekdays are considered to be Monday, Tuesday, Wednesday and • 
Thursday that are not Holidays. Holidays shall be considered to be those days listed on 
Exhibit "K". Recognized Holidavs attached hereto. In the event a Recognized Holiday falls 

• on a Tuesday, tlie preceding Monday shall then, for purposes of establishing green fees, be 
considered a holiday as well.) 

ii) Except as otherwise expressly provided by this Sublease, Oakland Golf shall have the 

right to determine all personnel requirements, recruitment schedules and compensation levels 
and shall employ, ttain, promote, discharge and supen.'ise all personnel performing services 
in and about the Subleased Premises. 

iii) Oakland Golf shall utilize its local and regional marketing and sales resources for the 
benefit ofthe Subleased Premises, and shall designate the Subleased Premises as available for 
tournament play, ttansient play and local play in Oakland Golfs promotional materials. 

c) Annual Plan. In connection with Oakland Golfs operation and managemem of the Subleased 
Premises, Oaldand Golf shall, on or before the opening of the Golf Course and on or before the 
first day of each subsequent Sublease Year, submit to Cit}' and Pon an annual plan for operation 
ofthe Golf Course and shall include a sales and marketing plan, with the outline of such elements 
as shown in Exhibit "D" .Annual Sales and Marketme Plan for the Subleased Premises. The ^ 
initial Markefing Plan shall at a minimtmi contain the elements set forth in Exhibit "G-I". City | ^ 
and Port shall have the right lo comment upon and make suggestions with respect to said sales P 
and marketing plan; provided, however, while Oaldand Golf shall consider all of Cit}' and Port's 
suggestions and comments, Oakland Golf shall not be obligated to implement the City or Port's 
suggestions in the sales and marketing plan. 

d) City's Representative. City's representative is the Director of Parks and Recreation who is 
authorized, on behalf of the Cit>', to administer this Sublease and monitor Oakland Golfs 
compliance with the terms hereof Unless otlierwise notified by Cit}' tlirough its City Manager, 

• Oakland Golf shall deal exclusively by and through the Director of Parks & Recreation or his or 
her designee and shall have the right to rely upon decisions rendered by the Director of Parks & 
Recreation who shall be deemed to be the Cit}''s authorized representative. Oaldand Golf shall 
consider in good faith the requests and recommendations ofthe Director of Parks & Recreation to 
increase play and revenue or to enhance maintenance and operation ofthe Golf Course. 

(i) Operational Memoranda Of Understanding. The Parties acknowledge that not all 
operational considerations can be accurately predicted and memorialized in this Sublease. 
Accordingly, the Parties through their respective representatives, may frorn time to time execute 
side letters or a Memorandum Of Understanding to ensure proper operation ofthe Golf Course, 
tournaments, special events, charitable functions, and similar activities. 
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e) Port's Representative. Port's representative is the Deputy Executive Director of the Port who is 
authorized to administer this Sublease on behalf of the Port and monitor Oakland Golfs 
compliance with the terms hereof Unless otherwise notified by Port, Oakland Golf shall deal 
exclusively by and through the Deputy Executive Director ofthe Fort or his or her designee and 
shall have the right to rely upon decisions rendered by the Deputy Executive Director ofthe Port 
who shall be deemed to be the Port's authorized representative. 

3. LIMITATIONS. 

In addition to the limitations required by the Lease Agreement and Development Agreement, Oakland 
Golfs rights under Section 2 are subject to the following: 

a) FAA Regulations and Rules. Oakland Golf shall abide by all FAA Regulations and Rules in 
regard to the Runway Protection Zone, aircraft navigational aids and all other Federal Statues or 
Regulations as described in the Development Agreement or otherwise applicable to the Subleased 
Premises. 

b) Prohibition on Non-Golf Uses. Oakland Golf shall not further develop the Subleased Premises, 
for uses which are not primarily devoted to or in direct support of golfing. 

c) Days of Operation. The Subleased Premises, will be open to the public for golf course play on a 
from at least &eLwn until at least dusk ever}' day of the year. Exceptions for opening may be 

. granted by the Citj' during renovation or ŵ hen other capital improvements dictate closing, 
adverse weather conditions and the limitations imposed by tournaments or upon written requesi 
by C>ak!and Golf for any reason approved by the City. 

d) . Water. Oakland Golf shall be responsible for all costs of water for the Premises. Oakland Golf 
shall pay for the costs ofthe EBMUD Water Agreement for reclaimed water as required by the 
EBMUD Reclaimed Water Agreement (Exhibit "L"). However to the extent that Oakland Golf is 
unable to use the required amounts of reclaimed water that it is required to pay for under the 
EBMUD Reclaimed Water Agreement, Oakland Golf may credit such amounts against the rent 
due under this Sublease, subject to the total rent credit cap as provided for in this Section. 

Oakland Golf shall use its reasonable best efforts to explore for, test for, obtam the 
permits for, construct and operate a ground water well to obtain water suitable for irrigation ofthe 
roughs and fairways ofthe golf course. Cit}' shall advance up to the first One Hundred Thousand 
Dollars (S100,000) for the cost incurred by Oaldand Golf in connection therewith. Oakland Golf 
shall keep City fully appraised of all efforts in connection therewith including, but not limited to, 
•the results of smdies, testing and/or projections of the feasibility and quality of installing and 
operating such well. At such time as the City and/or Oakland Golf reasonably determine that it is 
not financially feasible to continue the attempt to- locate, obtain permits for and successfully 
construct the well such continued effort shall be discontinued and neither the City nor Oakland 
Golf shall be obligated to pay any further costs or expenses inconnection therewith. 

Sublessee shall be entitled to a credit against the rent payable hereunder for the Cost of 
Irrigation Water paid by Sublessee each year in excess ofthe "Base Amoimt" as specified herein. 
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The "Base Amount" shall mean the sum of sixt}'-five thousand dollars ($65,000.00) increased by 
the percentage increase m the per acre foot charge for potable water charged by EBMUD fi-om 
the date the golf course is first opened for full time public play through the date of computation. 
The term "Cost of Irrigation Water" in an}' given year shall mean the sum ofthe cost of potable 
water, reclaimed water or any other water purchased from EBMUD or any other water purveyor 
plus the "Well Water Costs". The term "Well Water Costs" shall mean the stmi ofthe annual 
pumping costs, maintenance costs and amortization costs (of amounts paid by Oakland Golf 
excluding amounts reimbursed by City in connection with advance or reimbursement of the 
SI00,000 described above) as reasonably determined in accordance with normal accotmting 
practices, in coimection v.'ith the initial construction or subsequent maintenance, reconstruction 
and operation ofthe well (including associated facilities). 

All rent credits provided for in this Section and elsewhere in this Sublease shall be 
capped for each year in a total amount not to exceed the following percentages of the total rent 
due for each such year as follows: 

(1) year I ofthe Sublease - seventy-five percent (75%) 

(2) year 2 ofthe Sublease - thirt}'-seven and one-half percent (37.5%) 

(3) year 3 ofthe Sublease - thirt}' percent (30%) 

(4) years 4-10 ofthe Sublease - twent}- percent (20%) 

(5) years 11-15 ofthe Sublease - fifteen percent (15%) 

(6) years 15 -25 (and an}' option years) - ten percent (10%) 

Rent credits available under this section shall not be cumulative and shall not carr}' over from year to 

year. The rent credit available for each sublease year shall be calculated independently for each such year 

ofthe Sublease. 

e) Golf Tournament Facilities. Oaldand Golf shall provide suitable facilities for golf toiunaments 
and other similar events. 

f) Appointment and Qualifications of General Manager. Oakland Golf shall appomt as General 
Manager one of the following: (i) a Class A member of the PGA; (ii) a Class A member of the 
LPGA; (iii) a person who has a minimum of three years operating experience at a similar golf 
course; or (iv) a certified golf coiu"se superintendent who is member ofthe GCSAA. 

g) Appointment and Ooalifications of Grounds Superintendent. Oakland Golf shall appomt as 
grounds superintendent a person who is a member ofthe GCSAA and who has a minimum of five 
years experience in tuif grass management at a similar golf course, or equivalent experience. 

h) .lunior Golf. Oakland Golf shall provide for junior golf programs and junior discounts during 
off-peak hours, includmg but not limited to the possible affiliation with the First Tee Program. 

i) Use bv Non-Profit Organizations. Oakland Golf shall, on a space available basis, pro\'ide 
meeting space in the clubhouse for Oaldand-based non-profit organizations at a discounted rate. 
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j) The NCGA Golf Club. Oakland Golf aclmowledges that there is, in existence the NCGA golf 
club which was previously associated with the former Lew F. Galbraith Golf Course. Oaldand 
Golf further acknowledges the importance of this NCGA club to the patronage of the course and 
to City. Accordingly, Oakland Golf will cooperate with the Director of Parks & Recreation to 
accommodate the tournament needs of this club to die extent commercially practical as follows: 

i) On twelve weekends per year, a full field (144 players) will be accommodated for a 
shotgun tournament. The NCGA club will be responsible for filling the field and making all 
tournament arrangements with the Oakland Golf Oakland Golf may charge a premium for 
golf merchandise shop merchandise, prizes, and food and beverage. 

k) Integrated Pest Management and Chemical Applications Management Program. Oaldand 
Golf will develop and submit for approval by the Cit}''s Department of Parks and Recreation an 
Integrated Pest Management ("IPM") program and a Chemical Applications Management 
Program ("CHAMP") to comply with the goal of minimizing the use of chemicals on the 
Property. 

1) Environmental Sustainabilitv/Green Buildings. Any improvements constructed on the 
Subleased Premises shall be designed to comply with the standards for Environmental 
Sustainability/Green Buildings - and Lessee shall attempt to meet, at least, th'e minimum LEED 
Certified Rating for Construction and Architectural Design in effect al the time of the 
improvement design. 

m) OuaUt^' Control. City may establish a Oualily Control Program to monitor Lessee's compiiaiict; 

with the requirements of this Sublease concernirig quality of goif course maiiUenance and 
services. The fonn and content of the Qualit}' Control Inspections is generally contained in 
Exhibit "E" Monthly Inspection Form. After the construction Js complete and prior to the 
Subleased Premises opening for play, the Director of Parks & Recreation, or iiis designee will 
meet with Oaldand Golf and the inspection form will be modified to reflect the specifics ofthe 
Golf Course operation. Quaht}' Control inspections may be made as frequently as monthly and 
copies ofthe inspection reports will be delivered to Oakland Golf The inspections shall be made 
by a qualified independent third part}' who is acceptable to both the City and Oakland Golf The 
Director of Parks and Recreation will monitor Oakland Golfs performance using the above 

inspection reports for identifying deficiencies before the level of performance becomes 

unsatisfactor}'. The Director of Parks & Recreation or his designee may meet monthly with 
Oakland Golf to review all aspects of the Golf Course's operation. The Qualit}' Conttol Program 
inspections will include, but are not limited to: 

i) Condition of the Golf Course, including but not limited to fairways, greens, roughs, and 
tees. The basis for tliis portion of the review is contained in the Maintenance Standards in 
Exhibit "F" Maintenance Standards 

ii) Condition ofthe maintenance facility. 

iii) Condition of the clubhouse, grounds and enttance. 
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n) Oaldand Resident Fee Limits. Oakland Golf shall limit the greens fees charged to all Oakland 
residents on weelcdays, as defined in Section 2 b) i) above. The greens fee limits applicable to 
Oakland residents shall be determined by a survey of weekday green fees charged at Bay Area 
eolf courses of comparable qualit}'. The survey shall be conducted at least every five years and 
shall include a wide sampling of publicly owned municipal and privately owned daily fee 
cotu'scs. The pricing for resident and non-residents shall be shown. Exhibit "M" provides an 
example of such a sun'ey and includes a list of the initial courses to be included in the survey. 
The average of the weekday prices, excluding the liighest green fee and lowest green fee, plus 
15% will establish the maximum green fees to be charged for weekday play to Oakland residents. 
No more frequentiy than annually, the list of courses designated on Exhibit "M" may be changed 
upon the approval of both parties. Either part}' making a request for a change in the list shall 
make such request in writing and shall include such information as is reasonably necessary to 
support a conclusion that the course being added is comparable or the course being deleted is no 
longer comparable. The parties shall be guided by the standard of reasonableness in determining 
which courses, if any, shall be added or deleted. 

o) Conflict of Interest 

i) Oakland Golf certifies that no member of, or delegate to the Congress ofthe United States 
shall be permitted to share or take part in this Sublease or in any benefit arising therefrom. 

ii) Oaldand Golf certifies that no member, officer, or employee ofthe Cit}' or its designees or 
agents, and no other public official ofthe Cit}' who exercises any functions or responsibihties 
with respect to the programs or projects covered by this Agreement, shall have any interest, 
direct or indirect in this Agreement, or in its proceeds during his/her tenure or for one year 
thereafter. 

iii) Oakland Golf shall immediately notif}' the City of any real or possible conflict of mterest 

between work performed for the City and for other clients served by Oakland Golf 

iv) Oaldand Golf warrants and represents, to the best of its present loiowledge, that no public 
official or employee of Cit}' or Port who has been involved in the making of this Sublease, or 
who is a member of a Cit}' or Port board or commission which has been involved in the 
making of this Sublease whether in an advisor}' or decision-making capacit}', has or will 
receive a direct or indirect financial interest in this Sublease in violation ofthe rules 
contained in Califomia Government Code Section 1090 et seq., pertaining to conflicts of 
interest in public conttacting. Oaldand Golf shall exercise due diligence to ensure that no 
such official will receive such an interest. 

v) Oakland Golf further warrants and represents, to the best of its present knowledge and 
excepting any written disclosures as to these matter already made by Oakland Golf to Cit}', 
that (1) no public official of City or Port who has participated in decision-making concerning 
this Sublease or has used his or her official position to mfluence decisions regarding this 
Sublease, has an economic interest in Oakland Golf or this Agreement, and (2) this Sublease 
will not have a direct or indirect financial effect on.said official, the official's spouse or 
dependent children, or any ofthe official's economic interests. For purposes of this 
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paragraph, an official is deemed to have an "economic inieresf in any (a) for-profit business 
entity in which the official has a direct or indirect investment worth $1,000 or more, (b) any 
real property in which the official has a direct or indirect mterest worth $ 1,000 or more, (c) 
any for-profit business entit}^ in which the official is a director, officer, partner, trustee, 
employee or manager, or (d) any source of income or donors of gifts to the official (including 
nonprofit entities) if the income or value ofthe gift totaled more than $250 the previous year. 
Oakland Golf agrees to promptly disclose to Cit}' in writing any information it may receive 
concerning any such potential conflict of interest. Oaldand Golfs attention is directed to the 
conflict of interest rules applicable to govemmental decision-making contained in the 
Political Reform Act (Califomia Govemment Code Section 87100 et seq.) and its 
implementing regulations (Califomia Code of Regulations, Title 2, Section 18700 et seq.). 

vi) Oakland Golf understands that in some cases Oakland Golf or persons associated with 
Oakland Golf may be deemed a "city officer" or "public official" for purposes ofthe conflict 
of interest provisions of Govemment Code Section 1090 and/or the Political Reform Act. 
Oakland Golf fiuther miderstands that, as a public officer or official, Oakland Goif or persons 
associated with Oakland Golf may be disqualified from future Cit}' contracts to the extent that 
Oakland Golf is involved in any aspect ofthe making of that future contract (including 
preparuig plans and specifications or performing design wotk or feasibility studies for that 
conttact) through its work under this Sublease. 

vii) Oakland Golf shall incorporate or cause to be incorporated into all subcontracts for work 
to be performed under this Sublease a provision goveming conflict of interest in substantially 
the form as that set forth in this section. 

vi'ii) No AVaivcr: >Jr.!hing herein is intended to, nor does waive, any applicable federal, state or 

local conflict of interest law or regulation 

ix) Remedies and Sanctions: In addition to the rights and remedies otherwise available to the 
Cit}' under this Sublease and under federal and state law, Oakland Golf imderstands and 
agrees that, if the Cily reasonably determines that Oakland Golf has failed to make a good 
faith effort to avoid an improper conflict of interest situation or is responsible for the conflict 
situation, the Cit}' may (1) suspend payments under this Sublease, (2) terminate this Sublease, 
(3) require reimbursement by Oakland Golf to the Cit}' of any amounts disbursed under this 
Sublease. In addition, the Cily may suspend payments or terminate this Sublease whether or 
not Oakland Golf is responsible for the conflict of interest situation, 

p) Equal Employment Practices. Oaldand Golf shall not discriminate or pemiit discrimination against 

any person or group of persons in any maimer prohibited by federal, state or local laws. During the 

performance of this Sublease, Oakland Goif agrees as follows: 

i) O^and Golf and Oakland Golfs subcontractors, if any, shall not discriminate against any 

employee or applicant for employment because of gender, sexual preference, race, creed, color, 
national origin, Acquired-Immune Deficiency Syndrome (AJDS), AIDS-Related Complex 
(ARC) or disability. This nondiscrimination policy shall include, but not be limited to, the • 
following: employment, upgrading, failure to promote, demotion or transfer, recruitment 
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advertising, layoffs, termination, rates of pay or other fomis of compensation, and selection for 
training, including apprenticeship. 

ii) Oakland Golf and Oakland Golfs Subcontractors shall state m all solicitations or 
advertisements for employees placed by or on behalf of Oakland Golf that all qualified 
applicants will receive consideration for employment v âthout regard to gender, sexual 
preference, race, creed, color, national origin, Acquhed-hnmune Deficiency Syndrome (AIDS), 
AIDS-Related Complex (ARC) or disabilit}'. 

iii) If applicable, Oakland Golf will send to each labor union or representative of workers with 
whom Oaldand Golf has a collective bargaining agreement or contract or understanding, a notice 
ad\'ising the labor union or workers' representative ofOakland Golfs commitments imder this 
nondiscrimination clause and shall post copies ofthe notice in conspicuous places available to 
employees and applicants for employment. 

q) Living Wage Requirements. 

i) This Sublease is subject to the Living Wage Ordinance of Chapter 2.28 ofthe Oakland 
Municipal Code and its implementing regulations. The Ordinance requires among other 
things, submission ofthe Declaration of Compliance attached and incorporated herein as 
Exhibit "N" and made part of this Sublease, and, imless specific exemptions apply or a 
waiver is granted, that Oakland Golf provide the following to its employees who perform 
ser\'ices under or related to this Sublease: 

(A) Minimum compensation - Said employees shall be paid an initial hourly wage rate of 
S8.65 with health benefits or S9.95 without health benefits. These initial rates shall be 
upwardly adjusted each year no later than April I in proportion to the increase at the 
immediately preceding December 31 over the year earlier level ofthe Ba}' Region 
Consumer Price Index as published by the Bureau of Labor Statistics, U.S. 
Department of Labor. 

(B) Health benefits - Said full-time and part-time employees paid at the lower living 
wage rate shall be provided health benefits of at least S1.25 per hour. Oakland Golf 
shall provide proof that health benefits are in effect for those employees no later than 
30 days after execution ofthe conttact or receipt of Cit}' financial assistance. 

(C) Compensated days off- Said employees shall be entitled to twelve compensated days 
off per year for sick leave, vacation or personal necessit}' at the employee's request, 
and ten uncompensated days off per year for sick leave. Employees shall accme one 
compensated day off per month of full time emplo}'ment. Part-time employees shall 
accme compensated days off in increments proportional to that accmed by full-time 
employees. The employees shall be eligible to use accmed days off after the first six 
months of emplo}'meni or consistent with company policy, whichever is sooner. Paid 
holidays, consistent with established employer policy, may be counted toward 
provision ofthe required 12 compensated days off Ten uncompensated days off 
shall be made available, as needed, for personal or immediate,family illness after the 
employee has exhausted his or her accmed compensated days off for that year. 
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(D) Federal Eamed Income Credit (EIC) - Oakland Golf shall inform said employees 
who earn less than $12.00 per hour that he or she may be eligible for EIC and shall 
provide forms to apply for advance EIC pa}Tnents to eligible employees. 

(E) Oakland Golf shall provide to all employees and to the Office of Contract 
Compliance, written notice of its obligation to eligible employees under the City's 
Living Wage requirements. Said notice shall be posted prominently in communal 
areas ofthe work site(s) and shall include the above-referenced information. 

(F) Oakland Golf shall provide all written notices and forms required above in English, 
Spanish or other languages spoken by a significant number of employees within 30 
days of employment under this Sublease. 

(2) Reporting - Oakland Golf shall maintain a listing of the name, address, hire date, 
occupation classification, rate of pay and benefits for each of its employees. Oakland 
Golf shall provide a copy of said list to the Office of Contract Compliance, on a quarteriy 
basis, by March 31, June 30, September 30 and December 31 for the applicable 
compliance period. Oakland Golf shall maintain employee payroll and related records for 
a period of four (4) years alter expiration ofthe compliance period. 

(3) Oakland Golf shall requue subcontractors that provide sen'ices tmder or related to tliis 
Sublease to comply with the above Living Wage.provisions. Oaldand Golf shall mclude 
the above-referenced sections'in its subconfracts. Copies of said subcontracts shall be 
submitted to the Office of Contract Compliance. 

r) Oakland Apprenticeship Workforce Development Partnership System Program. 

The Oatdahd Apprenticeship Workforce Development Partnership System Program shall apply to 
all v*'ork perfomied under the terms of this Sublease and Oaldand Golf shall require all 
subcontracts entered into by Oaldand Golf to require compliance with the requirements ofthe 
program explicitiy in the terms of each such agreement. 

s) Employment Resources Development Program. 

Oakland Golf shall cooperate with the Port's Employment Resources Development Program as 
required and specified in Section 14 of the Lease Agreement. 

4. TERM 4.(lu(o> 

a) Commencement of Term. The Term of this Sublease shall commence on the date hereof and 
shall continue for twenty five (25) years from the first day that the golf course is opened for play 
following completion of the Constmction as provided for in the Development Agreement, and 
Sub Lessee shall be entitied to three five (5) year extensions at the option of Oaldand Goif Each 
such extension option shall be exercised by providing written notice to the Cit}' and the Port not 
less than six (6) months prior to the expiration of the then existing temi (including option 
periods), If Oaldand Golf does not give notice of exercising any such option at least (I) two (2) 
years prior to the expiration ofthe initial twenty-five year term with respect to the fust option and 
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(II) one (1) year prior to the expiration ofthe temi with respect to the second or third options, the 
Cit}' may, by written notice to Oakland Golf, elect to extend the term as follows: 

i) With respect to the first option, the Cit}' may extend the term of the Agreement for a 
period not to exceed eighteen (18) months beyond the date the term was otherwise to end. 
However, the Cit}' may not extend the term beyond the dale the term was otherwise to end if 
notice is given by Oakland Golf that it elects not to exercise the option more than eighteen 
(18) months before the date the term was otherwise to end, and in no case may the Cit}' 
extend the lemi to a date that is more than eighteen (18) months after the date that Oaldand 
Golf gives notice to the Cit}' that it elects not to exercise the option. 

ii) With respect to the second or third option, the Cit}' may extend the term of the 
Agreement for a period not to exceed six (6) months beyond the date the term was otherwise 
to end. However, the Cit}' may not extend the term beyond the date the term was otherwise to 
end if notice is given by Oaldand Golf tiiat it elects not to exercise the option more than 
twelve (12) months before the date the term was otheru'ise to end, and in no casemay the 
City extend the temi to a date that is more than twelve (12) months after the date that 
Oakland Golf gives notice to the Cit}' that it elects not to exercise the option. 

Failure to timely exercise any option period a provided for herein shall forfeit the right to exercise 
an}' other option period. 

b) Surrender Upon Sublease Expiration or Termination. Upon the expiration or earlier 
termmation of this Sublease, Oakland Golf shall return the Subleased Premises to Cit}' in its then 
existing condition. Cit}' shall have the right to purchase any Personal Propert}' owned by Oakland 
Golf at a price equal to the fair market value on a going concem basis. 

c) Sublease Year Defined. The term "Sublease Year" means each twelve month period beginning 
on the Commencement Date each year durmg the Term and terminating on the calendar date one 
day before the Commencement Date of the followmg calendar year. The Sublease Y'ear may be 
changed by written agreement of the Parties. Each Sublease Year will constimte a separate 
accounting period for the purpose of computing percentage rent. Gross Revenue (as defined 
below) for any Sublease Year shall not be carried forward or backward, into any other Sublease 
Year. If this Sublease is terminated prior to the end of a Sublease Year, Minimum Rent and 
Percentage Rent shall be subject to pro-ration. 

d) Termination of Development Agreement. In the event the Development Agreement is 

terminated before commencement of constmction, either Oakland Golf or Cit}' may terminate this 
Sublease by written notice to the other part}'. 

5. ASSIGNMENT. 

Except as othen\'tse provided below, Oakland Golf shall not assign this Sublease or the rights and 
entiticment granted hereunder, or sublet all or any portion ofthe Subleased Premises without the prior 
written consent of Cit}' and Port, which consent shall not be unreasonably withheld. Cit}' and Port 
have undergone a lengthy process to secure an operator with the qualifications, expertise and capacity 
to operate a municipal golf course in a manner.which will reflect well upon the Cit}' of Oaldand. City 
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and Port expect to have the same or a greater level of competence in any assignee. Oakland Golf 
shall notify Cit}' and Pon of any proposed assignment or subletting at least ninety (90) days prior to 
the proposed effective date of such assignment or subletting. In the event that any such assignment, 
other than for the purpose of obtaining debt and/or cquit}' financing, is approved by Cit}' and Port, 
Cit)' shall, after execution of the approved assignment or sublease, release Oaldand Golf from liability 
for fumre obligations under this Sublease. 

a) Oakland Golf shall have the right to assign Oakland Golfs interest in this Sublease to any 
individual corporation, parinership or other entit}' which conttols, is controlled by or is under 
common control with Oakland Golf ("Oakland Golfs Affiliate") so iong as the financial security 
provided by such Oakland Golfs Affiliate is not less than that provided by Oaldand Golf 
Oakland Golf prior to any such assignment shall provide proof of such continuing financial 
securit}' to City and Port for Cit}''s and Port's review and approval. In case of such assignment, 
any Oakland Golfs Affiliate shall assume in writing all of Oaldand Golfs obhgations under tiiis 
Sublease, 

b) Oakland Golf shall be pemiitted to enter into subleases or concession agreements for the 
operation ofthe golf merchandise shop, food and beverage sen-'ices and other related activities at 
the Subleased Premises and such subleases and/or concession agreements shall not be considered 
assignments for purposes of this Section. However, any such-sublease or concession agreement 
shall be subject to review and approval by the Cit}', which approval shall not be uiueasonably 
withheld. The Cit}' shall be paid as required by this agreement for amounts due to the Cit}' from 
Oaldand Golf based on the gross sales regardless of the provisions of any such sublease or 
concession agreement. 

c) OaWand Golf shall be pemiitted lo assign fnis Sublease in comiection with obtaining debt and/or 
cquit}' financing upon the approval ofthe Cit}' and Port., which approval shall not be unreasonably 
withheld. Such assignment shall entitle the provider of the debt and/or equity financing to 
become the Sub Lessee hereunder or to assign Sub Lessee's interest to a third party in connection 

with enforcement of its rights under loan and/or equit}' instmments executed by Oakland Golf or 
Oakland Golfs Affiliate, so long as arrangements are made which are reasonably satisfactor}' to 
the Cit}' and Port for operation of the golf course by an experienced golf course operator with at 
least five (5) years successful experience in golf course management satisfactor}' to the Cit}' and' 
Port and to secure the timely and complete fulfilhnent of all of Oaldand Golfs duties and 

obligations under the terms ofthe Sublease including, but not limited to the payment of rent and 
all other amounts due under the Sublease. The assignment shall provide that no settlement or 
compromise of claims between Oakland Golf and the lender shall be valid if it in any way impairs 
the Cit}''s rights to collect rents or otlier payments due or past due under the Sublease without the 
prior written consent of the City. In connection with such assignment, City agrees to execute a 
"four-party" agreement acceptable to the Cit}' entitling the provider of the debt and/or equity 
financing, notice of any default under this Sublease, an opportunity to cure the default, the right 
to a new sublease on the same terms and conditions as this Sublease with an operator acceptable 
to the City and Port in the event the sublease is terminated or rejected in bankruptcy. However, no 
such new Sublease shall unpair the City's right to'Collect current or past due rent or other 
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amounts due under the Sublease and such new sublease will provide for the payment of amounts 
past due or owing under the Sublease on terms and conditions acceptable to the Cit}'. 

The Cit}' , the Port and Oakland Golf have approved the form of a "four party" agreement 
attached hereto as Exhibit "Q". 

d) The Cit}' shall not withhold its approval (pursuant to subparagraph (c) above) of an assignment of 
this Sublease and/or the Development Agreement to secure a loan which is secured by a first 
priorit}' Leasehold Mortgage and/or Leasehold Deed of Trust together with other customar}' 
assignments and securit}' documents ("First Mortgage"). In the event Oaldand Golf requests 
approval of any further assignment this Sublease and/or the Development Agreement to secure an 
additional loan (i.e., in addition to the loan secured by the First Mortgage), Cit}' shall not be 
obligated to approve such additional Leasehold Mortgage and/or Leasehold Deed of Trust if, 
when taken together with the existing First Mortgage, the aggregate principle amoimt of both 
loans at the closing of the second loan ttansaction (including any additional amounts to be 
disbursed to Borrower after such closing pursuant lo such loan documents) exceeds the greater of 
(i) seventy-five percent (75%) ofthe appraised fair market value ofOakland golfs leasehold 
interest in the premises, or (ii) a sum equal to the average net operating income of Lessee for the 
three complete sublease years preceding the loan closing (or the number of complete sublease 
years of operations, if less than three) multiphed by eight (8). 

6. RENT. 

In consideration of Cit}' executing this Sublease and granting the rights provided in this Sublease, 
Oakland Golf shall pay to City (as directed b}' Cit)') annual rent in an amount that will be the greater 
of either (i) the Minimum Rent (as defined m Section 6 a) below), or (ii) a rent based upon 
percentages of Gross Revenue as set forth in Section 6 b) below. 

City hereby appoints the Port to act as the agent of the City for the receipt of rent (as is 
specified in the Lease Agreement between City and Port) until such time as the City directs 
Oakland Golf otherwise. 

a) Minimum Rent. Oaldand Golf shall pay to Cit}' as minimum rent ("Minimum Rent") the 
following amounts (which shall be payable monthly on the first day. of each month during the 
Term): 

i) For the first twelve (12) months following the Commencement Date (Year I), $8,333.33 

per Month ($100,000 per Year) 

ii) For the thirteenth (13) month through the twenty-fourth (24) month (Year 2), $25,000.00 

per Month ($300,000 per Year) 

iii) For the twenty-fifth (25) month through the tiurt}'-sixth (36) month (Year 3), $33,333.33 
per Month ($400,000 per Year) 

iv) For the thirty-seventh (37) .month through the fony-eighth (48) month f^'ear 4) 

$41,666.66 per Month ($500,000 per Year) 
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v) For the forty-ninth (49) month through the end of the Term including any exercised 
option period (Years 5 - 40) the Minimum Rent shall be the greater of $500,000 increased 
annually by the CP] or 80% of the average annual rent paid for the three preceding Sublease 
Years. Such Minimum Rent shall be proportioned over the twelve month period of each 
Sublease year and paid in equal monthly installments. 

b) Percentage Rent. In any Sublease Year, from Years Three (3) through Forty (40), in which the 
amount of percentage rent set forth below ("Percentage Rent"), exceeds the Minimum Rent for 
such Sublease Year specified in Section 6 a) Oakland Golf shall pay Percentage Rent to City as 
follows: 

i) Oakland Golf shall pay Cit}' a percentage rent on all golf related activities includmg, but 

not limited to Green Fees, Pull Carts and Power Golf Cars, and Range as specified hereinafter 
below ("Golf). 

ii) In addition, Oakland Golf shall pay City 4% of all Gross Revenue from Golf 
instruction, food and beverage sales and ancillary services (such as banquets, 
facility rentals, etc.) ("F&B") and 4.0% of all Gross Revenue from retail sales and 
sep /̂ices. including without limitation the operation and sales of the golf professional's 
shop, golf instruction, rentals of equipment, pay telephones, newspaper racks and 
any other income derived from the operation of the Subleased Premises 
("Merchandise"). 

iii) The Percentage Rent shall be in lieu of and not in addition to the Minimum Rent 
when the amount of Percentage Rent that would be due exceeds the smoum of 
Mininr̂ um Rent that would otherwise be due under the terms of this Sublease. 

Percentage Rent Table by Y^ears 

Year s 

Golf (Inchides 

Green Fees, Carts 

Cars & Range) 

F & B 

Merciiandise 

1-2 

0% 

0% 

0% 

3 - 5 

15% 

4% 

4% 

6 - 1 0 

• 17.5% 

4% 

4%> 

1 1 - 1 5 

20.0%, 

4% 

4%, 

16 -20 

22.5% 

4% 

4% 

2 1 - 2 5 

25.0% 

4% 

4% 

26-40 

27.5% 

4% 

4% 

c) Late Payment Fee and Interest. If Cit}' receives any payment from Sub Lessee later than ten 
(SO) days from the due date, Sub Lessee shall pay Cit}' on demand as a Late Payment Fee five per cent 
(5%) of such overdue amount, limited, however, to the maximum amount allowed by law. In addition to 
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such Late Payment Fee, any amount owing and unpaid later than ten (10) days from the due date shall 
bear interest at the rate often percent (10%) per armum during the period such payment is ovt-ing and 
unpaid. The provisions of this subparagraph shall not apply to an}' good faith failure ofOakland Golf to 
pay rent ultimately determined to be payable under Section 9 b) or other-good faith disputes concerning 
payments hereunder. 

7. GROSS RE\T! :NUE. 

For purposes of calculating Percentage Rent, "Gross Revenue" shall mean all money received by 
Sublessee or the monetary value of all other consideration received by Sub Lessee in lieu of monetary 
pa}'ment as a result of the sales of goods or the provision of services on the Subleased Premises (as" 
described in Section 6 b) above), but shall nol include: 

a) Cash refunds or credits allowed on returns by customers; 

b) Sales taxes, excise taxes, gross receipts taxes, admissions taxes, use taxes and other similar taxes 
now or later imposed upon the sale of food, beverages, merchandise or sen'ices and paid by 
Oakland Golf to die appropriate taxing authorit}', whether added to or included in the selling 
price; 

c) The actual uncollectible amount of any check or bank draft received by Oaldand Golf as payment 
for goods or sen'ices and returned to Oaldand Golf from a customer's bank as bemg uncollectible 
(conunonly "non-sufficient funds" checks); 

d) The acmal tmcollectible amount of any charge or credit account (commonly "bad debts") incurred 
by Oakland Golf for the sale of merchandise or services; 

e) The actual uncollectible amount of any sale of merchandise or sen'ices for which Oakland Golf 
accepted a credit card; 

f) Receipts in the fomi of refunds from or the value of merchandise, supplies or equipment returned 

to shippers, suppliers or manufacturers; 

g) The amount of any cash, quantit}' discounts, or rebates received from sellers, suppliers or 

manufacmrers; 

h) The amount of any gramities paid or given by customers to or for employees of Oakland Golf; 

i) Receipts from the sales of uniforms or clothing required to be worn by employees; 

j) Amounts attributed to meals served or provided to employees ofOakland Golf; 

k) The amount of any sales of merchandise discounted to employees; 

1) Receipts from the sale of waste or scrap materials resulting from Oaldand Golfs operations; 

m) The amount of any cash receipt from Oakland Golfs operation of an advance resen'ation system 
for or on behalf of any other golf facilit}'. 

i) It is the intention of Cit}' and Oakland Golf that any affinit}' program' and/or reservation 
system implemented by Oaldand Golf and affecting the Subleased Premises will have the 
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result of increasing the overall revenues at the Subleased Premises and will not resuU in the 
diversion of revenues from the Subleased Premises. 

ii) hi addition to Cit}' and Port's right to audit Oakland Golfs books and records as provided 

in Section 9 b) below, City and Port shall have the right to audit the implementation of any 
affinit}' program or advance reservation system to insure that no such diversion of revenues 
has occurred. 

o) Complementary rounds of golf consistent with industry practice. 

8. REPORTtNG AND PAYTVTENT OF PERCENTAGE RENT. 

a) Oakland Golf shall calculate and pay Percentage Rent, if any, on a quarterly basis. Within thirty 
(30) days after the end of each quarter of a Sublease Year, Oakland Golf will submit to City and 
Port a statement signed by Oakland Golf or a person authorized by Oakland Golf showing in 
reasonable detail the amount and types of Gross Revenue for the prior Quarter. In addition, 
Oakland Golf shall remit to City (in the manner provided for the payment of rent), if appropriate, 
the amount by which Percentage Rent for the quarter exceeds the Minimum Rent. Once the 
Commencement Date has been determined, the City and Oakland Golf shall agree upon the dates 
for the end of each quarter. 

b) Within sixt}' (60) days after the end of each Sublease Year, Oaldand Golf shall submit to City and 
Port a statement signed by Oakland Golf or a person authorized b}' Oakland Golf showing in 
reasonable detail the amount and t}pes of Gross Revenue for the prior Sublease Year and the 
amount of the Percentage Rent due. IT the Percentage Rent for such Sublease Year exceeds the 
Percentage Rent relating to such Sublease Year previously paid by Oakland Golf, Oakland Golf 
shall pay such deficiency to City (in the manner provided for the pa\'ment of rent) along with 
such statement. If the Percentage Rent for such Sublease Year is less than the amount previously 
paid by Oakland Golf, City shall, at City's option, either (a) remit to Oakland Golf a check in an 
amount equal to such difference, or (b) grant Oaldand Golf a credit agamst the payment of 
Minimum Rent and/or Percentage Rent next coming due. 

9. MAINTENANCE AND EXAMINATION OF RECORDS. 

a) Oakland Golfs Maintenance of Records. Oakland Golf shall maintain, at its principal offices, 
its financial records pertaining to Gross Revenue from the operation of the Subleased Prenuses 
for a period of two (2) years after the conclusion of any Sublease Year. Such records shall be 
maintained in the county of Alameda, Marin, Sonoma, Napa, Conti-a Costa, San Francisco, or 
-Santa Clara. Oakland Golf shall maintain interna! conti-ols on the receipt and recording of Gross 
Revenue and other operational, financial and accounting controls as are approved by Cit}' and 
Port. Such conti-ol will include an elecnonic cash register with an auditable daily tape, daily 
reconciliation of cash deposit and sales, is.suance of wTinen dated receipts to each golfer, a daily 
activity report listing the number and specific type of golf rounds', total collections, and a 

- monthly suiumar>'. Further, all financial records penaining to Gross Revenue from the operation 
of the Subleased Premises shall, upon at least three (3) business days' prior written request from 

^ This Green Fee Report must show each type of rate by month, day and period of day. 
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Cit}' or Pon to Oakland Golf, be open and available to Cit}' and Port and Cit}' and Port's 
representatives for an examination and audit at all reasonable times during business hours. City 
and Port shall be entitied at any time withm tiA'o (2) years after the conclusion of a Sublease Year 
to question the sufficiency of any rent payments or the accuracy of the report furnished by 
Oaldand Golf 

b) Citv and Port's Right to Audit. Cit}' and Port ma}' audit Oakland Golfs accounting procedures, 
internal controls, and financial systems insofar as they pertain to Gross Revenue. Any such audit 
will be undertaken at reasonable times and in accordance with generally accepted auditing 
standards. Oakland Golf shall cooperate fully with any such audit. If any audit reveals any 
underpayment of Percentage Rent due Cit}', Cit}' (or Port as Cit}''s agent) shall give written notice 
thereof lo Oakland Golf If the parties are unable to come to an agreement upon the amount of 
Percentage Rent due to the Cit}', the rnatter shall be resolved through arbitration under the 
jurisdiction and pursuant lo the rules ofthe American Arbitration Association for the Arbifration 
of Commercial Disputes. Oakland Golf shall pay any amount owing to City within thirty (30) 
days after the amount owing is determined in accordance with the foregoing. If Oakland Golf 
fails lo make such pa}'ment within thiriy (30) days, Oakland Golf shall pay interest thereon at the 
average prime rate listed in the Wall Street Journal for that period, plus five percent; all interest to 
be compounded monthly, accruing monthly from the date of the notice. 

10. TAXES. 

a) Real Property' Taxes. From and after the Commencement Date, Oakland Golf shall pay all real 
property taxes assessed against the Subleased Premises prior to delinquency (except in the case of 
contests of such taxation made in good faith). Upon final determination ofthe real propert}' tax 
liabilit}' after a tax contest, Oakland Golf shall promptiy pay the amount of real property taxes 
owed. 

b) Definition of Real Property Taxes. The term "real propert}' taxes" as used herein means any 
fee, license fee, commercial rental tax, possessory interest tax, assessment, penalt}' or tax Imposed 
by any taxing authority against the Subleased Premises. 

c) Other Taxes. Oakland Golf shall pay all other taxes, license fees or other govemmental charges 
assessed or hnposed on the Personal Propert}' owned by Oakland Golf located on the Subleased 
Premises or upon the business operations ofOakland Golf conducted on the Subleased Premises. 
Oakland Golf may credit against the rent due hereunder, the amoimt of any tax imposed by the 
City where twent}'-f]ye (25) percent or more of the aggregate taxes payable by the persons or 
businesses upon whom the tax is imposed are lessees ofthe City. 

11. UTILITIES. 

Oaldand Golf shall pay before delinquency all charges for utilities utilized by Oakland Golf, 
includmg but not limited to, water, electricit}', gas, heating, cooling, CATV, waste and storm water 
discharge, and telephone. 

12. PRORATION OF EXPENSES. 
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a) As of the Commencement Date and the expiration or sooner termination of the term of this 
Sublease, Cit}' and Oakland Golf shall prorate the items described on Exhibit "O". 

b) At least ten (10) days prior to the Commencement Date, Cit}' shall deliver to Oakland Goif a 
tentative statement of pro-rations setting forth a preliminar}' detemunation of all items to be 
prorated in the First Sublease Year and supported by all detail reasonably necessary to make such 
determination. Prior to the Commencement Date, City and Oakland Golf shall agree on the 
acmal amount to be prorated. 

13. CONSTRUCTION AND INITIAL CAPITAL IMPROAnEMENTS. 

a) Construction of Golf Course. Oakland Golf shall perform the Construction to the Subleased 
Premises contemplated by the description on Exhibit "G-2". and further defined in the 
Development Agreement (attached as Exhibit "C"). The Construction will include the items set 
forth in the Proposal and Development Agreement, includmg without limitation: 

i) construction ofthe Course, 

ii) construction ofthe practice range and practice area, 

iii) construction of a clubhouse, 

i\') construction of a maintenance facilit}', and 

v) construction of all required and related facilities, including but not limited to parking, 

entr}', signage, securit}' fencing, border landscaping, sidcwallcs and road improvements if 

required. 

All constraction shall be performed in accordance with the plans and specifications approved by 
the City and Port. Any changes or modifications to the plans and specifications shall be subject to 
approval by the City and Port, svhich approval will not be ui\rea5onably withheld or delayed. 

b) • Cit^' and Port Obligation. The City through a deposit in an account by the Port will provide 
funds to be used towards the costs of the Construction as provided for in the Development 
Agreement. These funds may be withdrawn from the account by Oakland Golf for the purposes 
specified in the Development Agreement including funding hard construction costs for 
construction in accordance with the plans and specifications approved by the Cit}'. Oakland Golf 
may draw down on the deposited funds for hard construction costs at a rate not to exceed Oakland 
Golf's expenditure of its own fimds for hard construction costs; i.e., the deposited fimds may not 
be drawn for more than one-half the incurred hard construction costs. The funds deposited in the 
account are the sole contribution to be made by the City and Port for the costs ofthe construction 
ofthe golf course improvements contemplated by the Development Agreement. 

c) Completion. City recognizes that in order to complete the Constmction, Oakland Golf must not 
only complete construction of the improvements, but also must permit the golf course and 
practice area to "grow-in" in accordance with usual and customary golf course industr}' practice 
in order to attain the qualities ascribed lo a golf course characterized as a high qualit}' golf course. 
Only at such time as, in Oakland Golfs reasonable determination, will improvements have been 
completed and the golf course is ready for play by the public will the Construction be considered 
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complete for purposes of this Sublease. Oakland Golf aclmowledges that it has been advised that 
the Golf Course is expected to be completed, ready for play and opened to the public by 

• September I, 2002. 

d) Ownership of Improvements: No Liens. During the Term, all improvements shall be the 
propert}' ofOakland Golf All improvements shall become the property of Cit}' upon termination 
of this Sublease unless otherwise agreed by Cit}' in writing. Oakland Golf shall not have the right 
to create or permit the creation of any lien attaching to City's interest in the Subleased Premises as 
a result of any construction of an}' improvements. 

14. ESTABLISHMENT OF CAPITAL I M P R 0 \ T ! : M E N T FUND. 

Beginning with the commencement of the second Sublease Year (month thirteen), the Parties will 
establish a Capital Improvement Program and Fund ("CIP Fund"). The purpose ofthe CIP Fund will 
be to refurbish and improve (and not to maintain) the Golf Course and to pay for certain capital 
expenses and costs of the golf course as agreed by Cit}' and Oakland Golf Such CIP Fund shall be 
held as an interest bearing trust account approved by the Cit}' with Oakland Golf as the Trustee for 
the City. 

a) Percentage Contributions. Oakland Golf will deposit into the fund the percentage of Gross 

Revenue for each Sublease Year during the term as follows: 

i) Years 1 - 2, None; 

ii) Years 3 - 4 , two percent (2%); 

iii) Years 5 - 25, four percent (4%); 

iv) During the option terms, four percent (4%). 

b) Rent Credit. One-half of such amount deposited by Oaldand Golf shall be credited agamst the 

rent otherwise payable hereunder. 

c) CIP Fund Limits. A\Tien the total in the CIP Fund reaches Five Hundred Thousand Dollars 
(S500,000), as adjusted annually for increases in the Consiuner Price Index on January first of 
each year tiiat this Sublease is in effect, or such greater amoimt as is required for the five-year 
capital improvement program approved by the Parties, Oakland Golf may elect not to make any 
further deposits until the CIP Fund is reduced to below the amount of Five Hundred Thousand 
Dollars ($500,000) or the amount required for the approved five-year capital improvement plan 
whichever is greater. WTien the amount in the CIP Fund falls below Five Hundred Thousand 
Dollars ($500,000) or the amount required for the approved five-year capital improvement plan 
whichever is greater, deposits into the CIP Fund account by Oaldand Golf will resume tmtil the 
total again reaches Five Himdred Thousand Dollars ($500,000) or such greater amount as is 
required by the five-year capital improvement program approved by the parties. 

If, prior to or during the last five years of the term of the Sublease (excluding the option 
periods), Oakland Golf notifies Cit}' that ii relinquishes its rights to exercise the option periods 
provided for herein, then during the last five years ofthe term or such shorter portion ofthe last 
five years ofthe temi as remains, the aggregate amount deposited in the CIP Fund for such period 
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shall not exceed one-half of the amount of CIP Funds spent during the preceding ten (10) (as each 
such previous amount spent is increased by the consumer price index from the date such amount 
was spent through the date of calculation under this Paragraph) prorated by the portion of the five 
year period remaining.. 

d) CLP Fund Budget and Expenditures. Oaldand Golf will prepare a five-year capital 
improvement program and budget ("CIP Budget") for major capital improvements, refurbishment 
and enhancements for the Subleased Premises, based on the estimated life of capital 
improvements and costs of replacement, repah or refurbishment. Expendittires from the CIP 
Fund may be made only for capital improvement projects costing more than S5,000 and approved 
by Cit}'. The CIP Budget shall be updated and submitted aimualiy to the City for its approval. 
The City shall not unreasonably witltliold or delay it approval, Sub Lessee shall be entitled to be 
reimbursed from the CIP Fund for any expense incurred by Sub Lessee prior to the accumulation 
of funds for such expenses in the CIP Fund if, and to the extent, that,such expenses otherwise 
meet the provisions of this Section 14 and would have been appropriate to be approved for 
inclusion in the CIP Budget if there had been sufficient fimds in the CIP Fimd at the time such 
expendimres were made. Commencing with the fiftli (5'̂ ) Sublease Year, Oakland Golf may 
reimburse itself from the CIP fund for fifty percent (50%o) of the costs for leasing or purchase of 
maintenance equipment required for maintenance of the golf course. Unspent CIP Fimds 
remaining at the conclusion ofthe Sublease will remain with the Subleased Premises and, at the 
direction ofthe Cit}', be ttansferred to the Cit}' or its delegee, 

e) Other Capital Improvement Projects and Expenses. Apart from tiie Constioiction and apart 
from caphal improvements authorized pursuant to this Sublease, Oakland Golf will have iiic 
right, subject to City's approval and consent, which will not be unreasonably withheld or delayed, 
to constmct, at Oakland Golfs sole cost, such alterations, additions and improvements to the 
Subleased Premises that Oaldand Golf deems necessarj' and appropriate. 

15. MAINTENANCE ANT) REPAIRS. 

a) Oakland Golfs Obligations. Subject to the express obligations of tiie City and the Port 
hereunder and under the Development Agreement and the Lease Agreement, Oakland Golf shall, 
al its sole cost, maintain and repair the Subleased Premises and keep the Subleased Premises in 
good order and condition and shall at al! times comply with the maintenance standards set forth in 
Exhibit "F". Oakland Golf shall keep and maintam the Subleased Premises in compliance with 
all Laws during the Sublease Term. 

b) City's Environmental Indemnities. Cit}' shall defend, indemnif}', and hold Oakland Golf and its 
successors and assigns hereunder and under the Development Agreement and their owners, 
officers, directors, shareholders and employees harmless from and against any claims, demands, 
administrative actions, litigation, liabilities, losses (excluding lost profits) investigative costs, 
response costs, remediation costs and penalties, including costs of legal proceedmgs and 
reasonable attomey's fees, that Oakland Goif may incur as a consequence ofthe existence of any 
Hazardous Materials existing on or about the Premises and/or Land (including the Existing Cover 
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Material as defined in the Development Agreement) prior to the execution of this Sublease, 
including but not limited to the exacerbation of any Hazardous Materials existing on the 
Subleased Premises prior to Oakland Golfs taking possession ofthe Subleased Premises pursuant 
to the Sublease. "Exacerbation" shall mean any increase in the amount of existing contamination, 
any expansion of the boundaries of existing contamination, and/or any increase in the costs or 
remediation or removal of existing contamination. The provisions of this Section are 
independent and severable from the provisions herein and shall survive termination of this 
Sublease. 

c) Oakland GoIPs Environmental Indemnities. Oakland Golf shall defend, indemnify', and hold 
City and Port and their council members, board members, officers, agents, and employees 
harmless from and against any claims, demands, adminisfrative actions, Htigation, liabilities, 
losses (excluding lost profits), investigative costs, response costs, remediation costs and penalties, 
including costs of legal proceedings and reasonable attorney's fees, tltat Cit}' or Port may incur as 
a consequence of the release of any Hazardous Materials onto or from the Subleased Premises by 
or on behalf of Oaldand Golf The provisions of this Section are independent and severable from 
the provisions herem and shall sun'ive termination of this Sublease. 

d) Hazardous Materials. From and following execution of this Sublease, neither Oakland Golf, 
nor any Agent ofOakland Golf, nor any authorized user, occupant, or sub-lessee ofthe Subleased 
Premises shall use the Subleased Premises or allow the Subleased Premises to be used for the 
generation, manufacture, storage, disposal, or release of Hazardous Materials. 

e) LandfdI. Oaldand Golf acknowledges that, prior to the execution of this Sublease, it has been 
afforded the opportunity lo conduct any additional studies or tests, mcluding soils analysis and 
hazardous materials mvestigation, which Oakland Golf deems appropriate in connection with the 
Subleased Premises. Oakland Golf has been provided the opportunit}' lo review copies of the 
reports and/or documents listed on Exhibit "H" attached hereto. Oakland Golf shall promptly 
provide to Cit}' and Port copies of all tests, smdies, reports and investigations prepared by or on 
behalf of Oakland Golf with respect to tiie envhonmental or other physical condition of the 
Subleased Premises, Oakland Golf aclmowledges the existence ofthe closed Landfill. Oakland 
Golf shall have no obligations with respect to the Landfill, except to construct and operate the 
golf course and other improvements subleased to Oakland Golf within the performance standards 
expressly and specifically set forth in this Sublease. Provided, however, Oakland Golf shall 
exercise due care to avoid penetrating the Cap without perrmssion from the City and Port, 

16. CITY'S COOPER\TION. 

a) City recognizes and acknowledges that Oakland Golf will benefit from the assistance and 
cooperation of Cit}' in order to properly perform and fulfill Oaldand Golfs covenants and 
obligations under this Sublease. Therefore, Cit}' agrees that the Cit}' shall provide assistance lo 
Oakland Golf to help Oakland Golf seciue the permits or licenses that are required in order for 
Oakland Golf to fulfill its obligations under this Sublease. Cit}' further agrees it shall designate a 
specific officer or agent having appropriate experience and authority whose responsibility it is io 
work with Oaldand Golf in assisting Oakland Golf in obtaining such permits and /or licenses. 
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17. INSURANCE. 

a) Oakland Golf shall maintam the following types of insurance coverage relating to the Subleased 
Premises and Oaldand Golfs operation of the Subleased Premises at ail times throughout the 
Sublease Term: 

b) Liabiiitv Insurance, Oaldand Golf shall maintain, at Oakland Golfs sole expense, a policy or 
policies of comprehensive general liability insurance, with coverage of nol less than five million 
dollars ($5,000,000.00) combined single limit for bodily injiuy and property damage. City and 
Port shall be named as an additional insureds on such policy. Oakland Golfs liabilit}' insurance 
shall comply with the requirements of Exhibit "I" and with the requirements of the Lease 
Agreement with regard to comprehensive General or Commercial Liability Insurance (Exhibit 
"B") All references to "Contractor" in such Exhibit will be deemed references to Oakland Golf 

c) Worker'.s Compensation and Employer's Liability' Insurance. Oaldand Golf shall maintain, 
at Oakland Golf sole expense, a policy or policies of worker's compensation and employer's 
Liabilitj' Insurance in compliance \̂ 'ith applicable Califomia law and the Lease Agreement 
(Exhibit "B"). Oakland Golfs worker's compensation insurance shall comply with Exhibit'T". 

d) Fire Insurance, Oakland Golf shall maintain, at Oakland Golfs sole expense, a standard form 
policy or policies of fire and extended coverage insurance on the Subleased Premises, including 
the clubhouse and related buildings and all Personal Property, fumishings and equipment at the 
Subleased Premises with coverage limits not less than ninety percent (90%) of the full 
replacement cost of the Subleased Premises. Oaldand Golf shall also maintain insurance 

. coverage on, or otherwise assume financial liabilit}' for. the Personal Propert}' and the fumishings 
aiid equipment ou'ned by Oaldand Golf Oakland golf shall comply with the requirements ofthe 
Lease Agreement relating to such insurance and the required notifications lo the Port (Exhibh 
"B"), 

e) General Provisions, Oakland Golf shall make diligent efforts to assure that the policies of 
insurance to be maintained by it shall not be subject to cancellation except upon at least ten (10) 
days' wTitten notice to City and Port or such other requirements regarding notice and cancellation 
as are provided for in the Lease Agreement, whichever is greater (Exhibit "B"). At City or Port's 
request, Oakland Golf shall submit to the requesting party a certificate of coverage and proof of 
payment of premiums. Any insurance required to be carried under this Sublease may be included 
as part of any blanket or other policy or policies of insurance, subject to such blanket policy or 
other policy meeting the requirements ofthe provisions of this Sublease. 

18. INDEMNITY!' 

a) Oakland GoIPs Indem^it^', Oakland Golf shall indemnify', protect, defend and hold City and 
Port, their council members, board members, officers, agents, and employees harmless from al! 
claims, demands, causes of action and habilit}- resulting from injury to persons or damage to 
property sustained on or about the Subleased Premises and arising from Oakland Golfs 
operations or as a proximate result ofthe acts or omissions ofOakland Golf or its employees or 
agents. This foregoing indemnity does not apply, however, to any such liabilit}' for which Cit}' is 
responsible pursuant to section 15 b) or as may be the resuh of the direct and proximate 
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negligence or willful misconduct of City or Port, or City or Port's employees or agents. 
Additionally, Oakland Golf shall Indemnif}' and hold harmless the Port as requfred in the Lease 
Agreement Section 14 (Exhibit "B") 

b) Cir\''s IndemnitA'. Cit}' shall indemnify, protect, defend and hold harmless Oakland Golf and its 
owners, officers, directors, shareholders and employees from and against any and all claims, 
demands, causes of action and liabilit}' resulting from injury to persons or damage to propert}' 
sustained on or about the Subleased Premises and arising from Cit}''s operations or as a proximate 
result of tiie acts or omissions of Cit}' or its employees or agents. This foregoing indenmit}' does 
not apply, however, to any such liabilit}' for which Oaldand Golf is responsible piusuant to 
section 15 c) or as may be the result ofthe direct and proximate negligence or willful misconduct 
ofOakland Golf or Oakland Golfs employees or agents. 

19. DAMAGE AND RESTORATION. 

a) Total Destruction, If the Subleased Premises should be totally destroyed (i.e., damage in excess 
of partial destruction as defined in Section 19 b), through no fault ofOakland Golf, by fue or 
other casualt}' or a force majeure occurrence, Oakland Golf shall have the option, to be exercised 
in writing within one-hundred and eight}' (180) days of such destmction, to either (i) terminate 
this Sublease in which event, except as expressly provided herem, the parties shall have no 
further obligations hereunder or (ii) elect to repair and restore the Subleased Premises and 
thereafter diligentl}' pursue such restoration to completion. 

b) Partial Destruction. If the Subleased Premises should be partially damaged by fire or other 
casualt}' or a force majeure event, then Oaldand Golf shall restore the buildings, improvements 
and Personal Propert}' in a good and workmanlike manner to a condition as good as or better than 
the condition in which the buildings, improvements and Personal Properiy existed prior to theh 

--.damage or destmction. It is imderstood and agreed that Oaldand Golf shall have no obligation to 
repair or restore any portion of the Subleased Premises if Oaldand Golf has maintained the 
amount of insurance required to be maintained by this Sublease and, tiirough no fault of Oakland 
Golf, the insurance proceeds are not available to fully restore the same, unless such partial 
damage is the fault ofOakland Golf For purposes of this Sublease, the term "partially damaged" 
means (a) damage to the extent of one third or less of the value of the buildings, improvements 
and Personal Propert}' at the Subleased Premises or (b) damage to the extent that no more than 
nine holes on the golf course at the Subleased Premises are rendered unplayable. If Oakland Golf 
has maintained the amount of insurance required to be maintained by this Sublease and the 
insurance proceeds available to Oakland Golf are not sufficient to fully restore the Subleased 
Premises, then Oakland Golf may terminate this Sublease upon written notice to City m which 
event the parties, except as otherwise provided for in the Sublease, shall have no further liability 
under the Sublease for obligations accruing after the effective date of such termination. In' 
addition, notiA'ithstanding anything in this Section lo the confrar}', if, as a result of the partial 
destruction ofthe Subleased Premises, Oakland Golf, through no fault of Oaldand Golf, is tmable 
to make economically productive use of the Subleased Premises and, in Oaldand Golfs 
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reasonable determination, the full and complete restoration ofthe Subleased Premises will take m 
excess of one hundred eight}' (180) days, then Oakland Golf may, upon written notice to City 
within sixt}' (60) days after the partial destruction occurs, terminate this Sublease, in which event 
the parties shall have no further duties under the Sublease for obligations accming after the 
effective date of such termination, 

c) Rental Abatement and Term Extension. If, through no fault of Oakland Golf, Oaldand Golf is 
unable to make full and productive economic use of the Subleased Premises during repair, 
reconstruction or replacement as provided for in this Section, Oakland Golfs rental obhgations 
under Section 6 shaU be abated in proportion to the reduction in the Gross Revenue of the 
Subleased Premises attributable to such repair, reconstruction or replacement unril such time as 
Oakland Golf is able to fully make use ofthe Subleased Premises again. If rent is entirely abated 
pursuant lo this Section, then the Sublease term shall be extended for a period equivalent to the 
length of time required to restore the Subleased Premises and make them available lo Oakland 
Golf for Oakland Golfs use pursuant to this Section. If rent is only partially abated pursuant to 
this section, then the Term of this Sublease shall not be extended except as agreed by the City and 
Oakland Golf The City and Oakland Golf agree to make a reasonable accommodation in the 
length of the Term should such partial abatement occur. If agreement on extending the Term 
cannot be reached, this issue shall be subject to arbitration as provided for in this agreement m 
Section 9 b). 

d) Application of Insurance Proceed*; Upon Termination, If, after the partial or total destruction 
ofthe Subleased Premises, this Sublease is terminated pursuant to the provisions of this Section , 
then all insurance proceeds made available on account of such destruction shall first be paid to 
Oakland Golf to reimburse Oaldand Golf for the proportioned cost of any and all improvements 
made to the Subleased Premises by Oakland Golf through the expenditure of its own fiinds prior 
to such destruction until such time as Oakland Golf has received fiill reimbursement for all such 
costs and; second, to City until such time as City has' received full reimbursement for the ftmds 
contributed by the Civy and Port and for any diminishment in the value of the Subleased Premises 
as it existed as ofthe first day of the Sublease Term. The balance, if any, shall be paid to Oakland 
Golf 

e) Use of CIP Fund, In the event of a total or partial destruction of the Subleased Premises in 
accordance with subparagraphs a) and/or b) above, and if the insurance proceeds, through no fault 
of Oakland Golf, are not sufficient to pay for the cost of repair in coimection with such 
dcsfruction , Oakland Golf may.use the funds in the CIP Fund for such purposes. In addition, 
upon Oakland Golf's written request and Cit}''s reasonable approval, the amount payable into the 
CIP Fund following any such repair or restoration ofthe Subleased Premises may be increased lo 
a percentage of Gross Revenue not exceeding ten percent (10%«) for the period of time requested 
by Oakland Golf and reasonably approved by Cit}' lo pay for the cost of such repair-and 
restoration ofthe Subleased Premises not covered by insurance. 

20. EMINENT DOMAIN. 
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a) Total Taking. If at any tune during the Sublease Term, use of all or a material portion of the 
Subleased Premises shall be taken by condemnation or by right of eminent domain, this Sublease 
shall terminate on the date of such taking. Any rental payments already made or due and owing 
shall be apportioned as of the date of the taldng. For purposes of this Section, a "Material • 
Portion" shall be deemed to have been taken if the remaining portion would reasonably be 
expected to result in a reduction in Gross Revenue of more than 20% from the preceding Sublease 
Year. 

b) Partial Taking, In the event that use of less than a material portion ofthe Subleased Premises is 
taken b}' condemnation or by right of eminent domain, this Sublease shall not terminate, but the 
Minimum Rent due during the remainder ofthe Sublease term shall be reduced as ofthe date of 
such partial taking in a proportion to the reduction in the Gross Revenues of the Subleased 
Premises attributable to such partial taldng. 

c) Condemnation Award. If there is a taking by right of eminent domain, the award shall be 
proportioned amongst the Port, Cit}' and Oakland Golf in proportion to the interests of each in the 
Subleased Premises as determined in the eminent domain proceedings. 

d) Eminent Domain. For purposes of this Sublease, the provisions set forth in subparagraph a), b) 
and c) above shall only apply if the right of eminent domain is exercised by an agency other than 
Cit}', (or any other agency which is confrolled by the City), Any condemnation or eminent 
domain proceeding initiated by the Cit}', (or any other agenc}' under the control of the Cit}'), 
which has tiie effect of taking all or a Material Portion of the Sublease Premises, shall be 
govemed by this subparagraph d), hi such event, Oaldand Golf shall be entitled to be paid the 
greater of (i) the amount to which Oaldand Golf would be entitied tmder subparagraph c) above, 
or (ii) the amount to which Oakland Golf would be entitied under apphcable law for breach of its 
Sublease (with the eminent domam proceeding, for these purposes, being treated as a breach of 

• the Sublease by the Cit}'). 

21. REPRESENTATIONS, V '̂ARRANTIES ANT) CO\^NANTS. 

a) Power and Authorit\'. Cit}' represents and warrants that it has the requisite right, power, legal 
capacit}' and authorit}' to enter into this Sublease and to fully perform each and all of its 
obligations under this Sublease. Oaldand Golf represents and warrants that it has the, requisite 
right, power, legal capacit}' and authority lo enter into this Sublease and to fully perform each and 
all of its obligations under this Sublease. 

b) No Conflict. City represents and warrants that neither this Sublease nor the consummation ofthe 
transactions contemplated by this Sublease will result in a breach of or constimte a default under 
any other agreement, commitment or obligation lo which City or the Subleased Premises is 
bound, nor will it violate any law, rule, regulation, restriction, judicial or administrative order, 
iudgment or decree applicable to Cit}' or the Subleased Premises. Oakland Golf represents and 
warrants that neither this Sublease nor the consurrmiation of the'transactions conieihplated by this 
Sublease will result in a breach of or constitute a default under any other agreement, commitment 
or obligation to which Oaldand Golf is bound, nor will it \'iolate any law, rule, regulation, 
restriction, judicial or administrative order, judgment or decree applicable to Oakland Golf 
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c) Encumbrances. Cit}' shall not (i) grant any easements, rights of way, licenses or other similar 
rights, or (ii) consent lo the Subleased.Premises being included as part of an assessment disti-lct, 
without obtaining Oakland Golfs prior written consent, which consent shall be granted or 
withheld in Oakland Golfs sole discretion. 

d) Title to Premises: Separate Legal Parcel. City represents and warrants tiiat it has good and 
marketable leasehold interest in the Subleased Premises, free and clear of all moneiar}' liens and 
encumbrances. Cit}' covenants to perform all of its obligations under the Lease Agreement and to 
maintain the Lease Agreement in full force and effect during the full term of this Sublease and 
any extensions thereof City furdier represents and warrants that the Subleased Premises 
constitutes a separate legal parcel of real property and complies with all subdivision laws ofthe 
State of Califomia. 

e) Utilities. Cit}' represents and warrants that (i) all water, sewer, gas, elecfric, telephone and 
dramage facilities and all other utilities (collectively, "Utilities") for the intended use and 
operation ofthe Subleased Premises have access across public propert}' or have valid easements 
or rights of way to the boundary lines of the Subleased Premises; and (ii) die Utilities are 
connected to the Subleased Premises pursuant to valid permits. Oaldand Golf acknowledges and 
agrees that there are certam regulations of the State of Cahfomia goveming the use of potable 
water for irrigation and mamtenance of golf courses' In the event that during a water shortage 
emergency or as a result of regulator}' actions by otiiers, alternate sources of irrigation water or 
reductions in water consumption are ordered, City shall not be deemed in default hereof 

f) Zoning: Licenses and Easements. Cit}' represents and warrants that (i) the use ofthe Subleased 
Premises as a golf course and related activities, including the sale of food and alcoholic 
beverages, complies with the designated zoning of Ihe Subleased Premises; (ii) there is vehicular 
and nedesti-ian ingress to and egress from, the Subleased Premises at all access points anticipated 
to be used with the exception of Eden Road with regard to which the Cit}' and Oakland Golf agree 
that they will cooperate in obtaining the necessar}' right of access requfred to sen'ice the planned 
maintenance facility; and (iii) there are adequate easements benefiting the Subleased Premises to 
accommodate water nm-off and drainage from the Subleased Premises, includmg without 
limitation easements for the use of water lines, pipes, ditches, drainage channels or other drainage 
facilities which are located outside of the Subleased Premises and are connected to any storm 
drain or other water nm-off facility located within the Subleased Premises. 

g) No Third Party Rights Other Than Lessor. Cit}' represents and warrants that, except as noted 
in the Lease Agreement, Development Agreement, Water Documents, and the Title Documents 
provided to Oakland Golf, no third party has any right or interest in the Subleased Premises that 
would interfere with Oakland Golfs use and operation ofthe Subleased Premises. 

h) No Hazardous Materials. City represents and warrants that there has been no production, 
generation, tteatment, collection, disposal, discharge or storage on the Subleased Premises or m 
any groundwater or aquifer below the surface ofthe Subleased Premises by City, or to City's best 
knowledge by any prior owner or occupant ofthe Subleased Premises or any other person, of any 
hazardous or toxic substance, material or waste in violation of any applicable federal, state or 
local environmental laws, ordinances, resfrictions, licenses or regulations,, including, but not 
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limited to, tiie Federal Water Pollution ConUol Act (33 U.S.C. §1251 et seq.). Resource 
Conscn'ation and Recover}' Act (42 U.S.C. §6901 et seq.k Safe Drinking Water Act (42 U.S.C. 
§3000(0 et seq.). Toxic Substances Cbnti-ol Act (15 U.S.C. §2601 et scg.). Clean Ah Act (42 
U.S.C. §7401 el seq.). Comprehensive Environmental Response, Compensation and Liabilit}' Act 
(42 U.S.C. §9601 et seq.). and other similar statutes ofthe State of Califomia or the County of 
Alameda which has not been disclosed by the Cit}' to Oaldand Golf Cily has not received notice 
from any govemmental agency or other third part}' regarding the existence of an}' hazardous or 
toxic substance, material, or waste on the Subleased Premises or in the improvements thereon or 
Ttquiring the vemovM, ckav\-\i'p, or lem&diatiou of any cnYiYonraemal condition relating to the 
Subleased Prenuses. Cit}' represents and Warrants that the Subleased Premises is not subject lo 
any enforcement action by any govemmental agency regarding the environmental condition of 
the Subleased Premises and that the Subleased Premises has not been assigned an identification 
number nor is the Subleased Premises subject of an environmental report by the State of 
Califomia or any of its subdivisions. Cit}' further represents and warrants that there are no 
underground or above-ground storage tanks, other than those used for water, located on the 
Subleased Premises. As used herein, tiie terms "toxic" or "hazardous" wastes, substances or 
materials shall include, without limitation, all those so designated and all those in any way 
regulated by any of the above-cited laws or regulations, or any other environmental or other 
similar laws or regulations. 

i) Labor Matters. Cit}' represents and warrants that Cit}' has no collective bargahting agreement 
which prevents execution of and performance tmder this Sublease. Cit)̂  further represents and 
Warrants that there have been no demands for collective bargaining b}' any imion or labor 
organization or other organization of Cit}''s employees and no arbifration proceedfrigs are pending 
or to Cit}''s loiowledge threatened against or affecting Cit}' with regard to the Subleased Premises. 

j) - Termination of Contracts. Cit}' has terminated, effective prior to the Commencement Dale, all 
contracts and agreements relating to the Subleased Premises, other than the Port of Oaldand 
Lease Agreement and the Water Agreements with EBMUD, which confracts shall continue m 
effect with Oakland Golf performing the obligations thereunder relating to the period, and first 
arising, after tiie Commencement Date. 

k) No Litigation or Reassessment. Cit}' represents and warrants that there is no claim, action, 
litigation, arbitration, or other proceeding pending or, to the best of City's knowledge, threatened 
against Cit}' which relates to the Subleased Premises or the transaction contemplated hereby or 
which could result in the imposition of the lien against the Subleased Premises. If Cit}' receives 
notice of any such claim, iitigation or proceeding prior to the Commencement Date, Cit}' shall 
promptiy notify Oakland Golf of the same in writing. In addition, Cit}' represents and warrants 
that Cit}' has no knowledge of any proposed reassessment ofthe Subleased Premises by the local 
taxing agencies and has no knowledge that there is an}' pending or tiircatened special assessment 
district or other action which would increase real properiy taxes' or assessments against the 
Subleased Premises. 

1) No Violations of Law. Cit}' represents and acknowledges that neither the Subleased Premises 
nOr City is in violation of, and City has not received any notice of violation of, any law, 
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ordinance, regulation, order or requirement applicable to the Subleased Premises including, 
without limitation, requhements imposed under any recorded covenants, conditions, restrictions, 
easements or other rights affecting the Subleased Premises. If City receives such a notice at any 
time, either prior to or after the Commencement Date, City shall immediately notify Oaldand 
Golf in writing, 

22. EBMUD AGREEMENT - RECLAIMED WATER RIGHTS 

Cit}' and Oakland Golf understand that there is available to the Subleased Premises reclaimed 
water pursuant to an Agreement with EBMUD. City and Oaldand Goif understand that, because ofthe 
capped nature of the Land, reclaimed water has limited or no use for operation of the golf course. City 
and Oakland Golf agree tiiat City may attempt lo terminate or substantially modify (by reducing the 
obligations of City and Oakland Golf thereunder) the Agreement with EBMUD regarding such reclaimed 
water. To the extent that reclaimed water remains available to the Prermses pursuant to the EBMUD 
Agreement or through modifications of the EBMUD Agreement, Oaldand Golf may make use of the 
reclaimed water at its own expense (including the costs of such reclaimed water as Oakland Golf does 
use), subject to the provisions of Section 3(d) concerning rent credits in respect of such costs and 
expenses. However City retams the right to terminate or modify (by reducing the obligations of City and 
Oakland Golf thereunder) the agreement with EBMUD al any time. 

23. CORRECT AND COMPLETE DOCUMENTATION. 

All of the Documents delivered by City to Oakland Golf in connection with this Sublease are 
true, correct and complete. 

a) No Omissions or Misstatements. All of the representations and warranties contained in this 
Section are time and correct on the date hereof, and no representation by Cit}' or Oaldand Golf or 
in any.statement or exhibit required to be fumished hereunder misstates, omits or shall misstate or 
omit, a fact necessary' to make the statement thereon not misleading. Immediately upon 
discovering any fact which would render any representation or warrant}' in this Sublease imtrue, 
incorrect or misleading in any respect. City or Oakland Golf, as the case may be, shall 
immediately notify the other in wTiting. 

24. NON-DISTURBANCE AND ATTORNMENT AGREEMENT. 

The obligations of City and Oakland Golf hereunder and tmder the Development Agreement are 
conditioned upon the execution, deliver}', and acknowledgment of the Non-Disturbance and 
Attornment Agreement and the Four-Pariy Agreement (attached hereto as Exhibits "P" and "Q" 
respectively) by City, Port and Oakland Golf, the execution, dehvcr}' and acknowledgment of this 
Sublease and the Development Agreement by the Port, and the approvals of the Oakland City Council 
and Board of Port Commissioners. 

25. BREACH AND DEFAULT. 

The following conditions will constitute a breach of this Sublease and a default thereunder: 
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i) If Oakland Golf fails to pay rent or fulfill any other monetar,' obligation of Oakland Golf 
to City, and Oaldand Golf fails to cure such monetar}' default within fifteen (15) days after 
written notice from Cit}' (or Port as Cit}''s agent) to Oakland Golf of such monetary defauh. 

ii) Notwithstanding Section 2 b) to the contrar}', should Oakland Golf breach its obligations 
to maintain the Subleased Premises in accordance with the standards set forth in Exhibit F. 
and (i) Oakland Golf fails to cure such default within fifteen (15) days after written notice 
from City, and (ii) as a result of such breach Cit}' determines in its reasonable discretion thai 
there is an imminent threat to the greens, fairway and trees, and that such threat js due to the 
gross negligence of Oakland Golf, City shall have the unconditional right to enter the 
Subleased Premises, operate and maintain the Golf Facilities in accordance with the 
Standards in Exhibit "F" and lo recover the expenses thereof against Oakland Golf 

iii) If Oakland Golf fails lo perform or breaches any of its duties or obligations under the 
Development Agreement and does nol cure the failure or breach as provided for in the 
Development Agreement. 

26. REMEDIES. 

a) If any ofthe conditions identified in Section 25 above should occur and the party in default does 

not cure the default within the period provided for herein, the non-defaulting part}' may elect 

i) to terminate this Sublease immediately and seek all remedies as provided below, or under 
laŵ  and equity; 

ii) in the case of Cit}' only, to maintain Oaldand Golfs right to possession and seek all 
remedies as provided under law and equit}' (including, without limitation, the right to collect 
Minimum Rent and other sums as they become due hereunder); or 

iii) pursue any other right or remedy now or hereafter available to Cit}' hereunder or at law or 
in equit}' including, but not limited to, the Cit}''s taking immediate possession of the 
Subleased Premises for the purpose of operating the golf course. 

b) If City exercises its remedy set forth m clause a) above, City shall be entitied lo recover fi-om 
Oakland Golf 

i) the worth at the time of the award of the tmpaid Minmium Rent and Percentage Rent 
which had been eamed or was payable at the time of termination; 

• ii) the worth at the time ofthe award ofthe amount by which the impaid Minimum Rent and 
Percentage Rent which City would have eamed after termination until the time ofthe award 
exceeds the amount of such rental loss that could have been reasonably avoided; 

iii) the worth at the time ofthe award ofthe amount by which the unpaid Mmimum Rent and 
Percentage Rent which Oakland Golf would have paid for the balance of the Term after the 
time of award exceeds the amount of such rental loss that could have been reasonably 
avoided; and 

i\) any other amount necessar}' to compensate Cit}' for all detriment proximately caused by 
Oakland Golfs failure to perfomi its obligations under the Sublease. As used in subparts (i) • 
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and (ii) above, the "worth at the time of the award" is computed by allowing interest on 
unpaid amounts at the rate of ten percent (10%) per atmum. As used in subparagraph (in) 
above, the "worth at the time of the award" is computed by discounting such amount at the 
discount rate of the Federal Reserve Bank of San Francisco at the time of the award, plus one 
percent (1%). 

c) If Oakland Golfs default is one that causes the integrity of the improvements located on the 
Subleased Premises to be in imminent danger, then, upon the expiration of Oakland Golfs cure 
period set forth in Section 25 above, City shall have the right to enter the Subleased Premises at 
any time and make such repairs as are necessar}' to prevent injur}' lo the Subleased Premises. 

d) If either part}' at any time by reason of the other party's default pays any sum or does any act that 
requires payment of any sum, the sum paid by the non-defaultmg party shall be immediately due 
and owing by the defaulting part}' to the non-defaultmg party at the time the sum is paid, and if 
paid at a later date shall bear interest at the rate often percenl (10%) per atmum from the date the 
sum is paid by the non-defaulting party until the non-defaulting party is rehnbursed by the 
defaulting party. 

e) No remedy or election hereunder or at law or in equity shall be deemed exclusive, but shall,, 
wherever possible, be cumulative with all other remedies or elections. 

27. QUIET ENJO\TVIENT. 

Subject only to the terms of this Sublease and the Lease Agreement, City shall secure to Oakland 
Golf the quiet and peaceful enjos'ment of the Subleased Premises and the sole and exclusive 
possession of the Subleased Premises without objection or interference from Cit}' or any party 
claiming under Cit}'. 

a) Entire Agreement. This Sublease contains all of tiie agreements of the Parties with respect to 
the matters covered by this Sublease, and no prior agreements, oral or written, or understandings 
or representations of any namre whatsoever pertaining to any such matters shall be effective for 
any purpose unless expressly incorporated in the provisions of this Sublease. The provisions of 
this Sublease shall not be amended or altered except by an agreement in writing signed by both of 
the parties. 

b) Waiver. • Waiver by either Cit}' or Oakland Golf of any breach by the other of any covenant, 
condition or obligation contained in this Sublease or failure by either City or Oakland Golf to 
exercise any right of remedy in respect of any such breach shall not constimte a waiver of any 
such breach or of any subsequent breach of any covenant, condition or obligation, nor bar any 
right or remedy of Cit}' or Oakland Golf in respect of any such subsequent breach. 

c) Memorandum of Sublease. Concurrentiy with the execution of this Sublease, City and Oakland 
Golf agree to execute and deliver a short form memorandum of this Sublease in the form of 
Exhibit "J" hereto which Oaldand Golf shall record iri the Official Records of the County of 
Alameda, Slate of Califomia. The parties further agree, however, that the memorandum shall in 

30 
N:\C\COURl\Lg\docs\w-sublease 

file://N:/C/COURl/Lg/docs/w-sublease


no way be deemed or interpreted to amend, change, defme, explain or add lo the provisions of 
this Sublease. 

d) Time is of the Essence. Time is ofthe essence with respect lo the performance or observance of 
each ofthe obligations, covenants and agreements imder this Sublease. 

e) Brokers. Cit}' and Oakland Golf represent to each otiier that they are not obligated to any broker 
or finders in connection with this Sublease and each party agrees to defend, indemnify and hold 
the other harmless from any claim, suit or demand made upon the other by any'person, firm or 
corporation for brokerage fees or commissions or other similar compensation with respect to this 
Sublease. 

f) Notices and Addresses. All notices, demands, requests or replies provided for or permitted by 
this Sublease shall be in writing and may be delivered by any one ofthe following methods: (i) by 
personal deliver}' with receipt acloiowledged in writing; (ii) by deposit with the United States 
Postal Sen'ice as certified or registered mail, retum receipt requested, postage prepaid lo the 
addresses stated below; or (iii) by deposit with an overnight express delivery service with receipt 
acknowledged in writing. Notice deposited with the United Slates Postal Service in the manner 
described above shall be deemed effective three (iv) business days after deposit with the Postal 
Seivice. Notice by overnight express delivery sen'ice shall be deemed effective one (1) business 
day after deposit with the express deliver}' service. Notice by personal dehver}' shall be deemed 
effective at the time of personal deliver)'. Notice also may be given by means of elecfronic 
facsimile nansmission ("fax"); provided, however, that in order for a fax notice to be deemed 
effective, the part}' giving notice by fax shall pro\'ide a "hard copy" ofthe faxed notice thereafter 
to the other part}' pursuant to one of the three (3) methods of "hard copy" deliver}' specified m 
this Secrion. 

For purposes of notice, demand, request, reply or payment, the address of Cit}' shall be; 

Cit}'of Oaldand 
Atm.: Cit}' Manager 
I Frank H. Ogawa Plaza, 3''' Floor 
Oakland CA 94612 
Fax: (510)577-3340 

The address of Port shall be: 

With copies to: 

Port ofOakland 
Attn: Deput}' Executive Dfrector 
530 Water Sfreet 
Oakland, CA 94607 

One Frank H. Ogawa Plaza 
Oakland, CA 94612 
Atm: Cit}' Attomey 
Fax:(510)238-6500 

530 Water Sfreet 
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Oakland, CA 94607 
Atta: Port Attomey 

The address of Oaldand Golf shall be: 
Oakland Golf, LLC 
Attn; Tom Isaak, President 
PO Box 1019 
Petaluma, CA 94953 

Each party shall have the right to designate a different address within the United States of 
America by the giving of notice In conformity with this Section. 

g) Governing Law: Partial Invalidity'. This Sublease and the rights and liabilities of the parties to 
the Sublease shall be govemed by the laws ofthe Stale of Califomia. If any term or provision of 
this Sublease or application ofthe Sublease lo any person or circimistance shall to any extent be 
invalid or unenforceable, the remainder of this Sublease, or the application of such term or 
provision to persons or circumstances other than those as lo which it is invalid or unenforceable, 
shall not be affected by such invalidit}' or unenforceability, and each term and provision of this 
Sublease shall be valid and be enforced to the fullest extent permitted by law. 

h) Leasehold Mortgages. Oaldand Golf shall have the right, at any time, to subject all or a portion 
of Oakland Golfs leasehold interest under this Sublease to one or more mortgages, deeds of tmsl 
or like instmments ("Leasehold Mortgages"), with dry's, consent, which consent shall not be 
unreasonably withheld or delayed. At Oaldand Golfs request, Cit}' .shall, at the time City gives 
any notice, demand or other comniunlcation to Oaldand Goif under this Sublease, give a copy of 
such notice, dernarid, or olher communication to each leasehold mortgagee under a Leasehold 
Mortgage at any address which has been previously designated by such leasehold mortgagee by 
written notice to City. Cit}' shall reasonably cooperate with Oakland Golf in connection with 
Oakland Golfs efforts to obtain one or more Leasehold Mortgages and shall, among other things, 
execute such documents. as are usual and customary in connection with the granting of a 
Leasehold Mortgage such as documents allowing the leasehold mortgagee to cure defaults by 
Oakland Golf and documents defining the relationship between a leasehold mortgagee and City 
after the foreclosure of a Leasehold Mongage, subject to the terms, conditions, and limitations 
contained in Section 5 of the Sublease relating to debt and/or equity financing. 

i) Holding Over. If Oakland Golf does not vacate the Subleased Premises upon the expiration or 
earlier termination of the Sublease, Cit}' shall have the option, in its sole discretion, lo freat 
Oakland Golfs occupancy ofthe Subleased Premises as a "month-to-month" tenancy, subject to 
all the terms of this Sublease. 

j) Estoppel Certificates. Upon City's or Oakland Golfs written request, the other party shall 
execute, acknowledge and deliver to the requesting party and for the benefit of others specified by 
the requesting party, an estoppel certificate (i) certifying that none of the terms or provisions of 
this Sublease have changed (or if they have been changed, stating how they have been changed); 
that this Sublease has not been cancelled or terminated; the last date of payment of the Minimum 
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Rent and other charges and the time period covered by such payments; and that the other part}' is 
not, to the best ofthe certifying pariy's knowledge, in default under this Sublease (or, if the other 
party is claimed to be in default, slating why) and (ii) such other provisions as may be customary 
in connection with the circumstances of the request for the estoppel certificate. Such party shall 
deliver such statement to the requesting party within ten (10) days after the requesting party's 
request. An}' such statement may be given b}' the requesting part}' to any prospective purchaser 
or encumbrancer of City or Oakland Golfs interest in this Sublease. 

k) Captions. Captions in this Sublease are included for convenience only and are not lo be taken 
into consideration in any constmction or interpretation of this Sublease or any of its provisions. 

I) Exhibits. The Exhibits referred to below and attached lo this Sublease are incorporated hereui as 

if set forth in full: 

Exhibit "A" Pronerrv Description 

Exhibit "B" Amended And Restated Lease, dated as March 16, 1999, and the First .Amendment 

to the Amended and Restated Lease, dated July , 2000 

Exhibit "C" Funding and Development Agreement 

Exhibit "D" Elements ofthe Armual Sales and Marketing Plan 

Exhibit "E" Monthly hispection Form 

Exhibit "F" Maintenance Standards 

Exhibit "G-l" Marketing Plan Elements 

Exhibit ^'G-2'' Description of Constmction Elements 

Exhibit "H" List of Environmental Reports 

Exhibit "F' Insurance Requirements 

Exhibit "J" Memorandum of Lease 

Exhibit "K" Holiday List 

Exhibit "L" EBMUD Agreement 

Exhibit "M" Golf Course Survev 

Exhibit "N" Living Wage Declaration 

Exhibit "O" Prorations 

Exhibit "P" Non-Dismrbance Agreement 

Exhibit "Q" Four-Part\' Agreement 

m) Further Assurances. Cit}' and Oakland Golf agree that at any time or from time to time after the 
execution of this Sublease, they shall, upon request ofthe other, execute and deliver such further 
documents and do such further acts and things as ma}' be reasonable requested in order to ftilly 
effect the purpose of this Sublease. 
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n) No Joint Venture. Nothing contained in this Sublease shall be deemed or constmed by the 
Parties hereto or by any third party as creating the relationship of principal and agent, a 
parmerslup or joint ventures between Cit}' and Oakland Golf It is understood and agreed that 
neither any provisions contained in this Sublease nor any acts of Cit}' or Oakland Golf shall be 
deemed to create any relationship between Cit}' and Oakland Golf other than the relationship of 
landlord and tenant. 

o) Reasonable Approvals. V*^enever the approval or consent (or other similar words or phrases) of 
the City, Port or Oakland Golf is required hereunder, such approval or consent shall not be 
unreasonably withheld or delayed. Where the consent or approval of the Cit}', Port or Oaldand 
Golf is required, such consent or approval shall be deemed given if written notice requesting such 
consent is provided to the entity required to give the consent or approval in the manner requfred 
hereunder and with tiie following legend prominently appearing on the first page of such request 
and if the part}' receiving the request fails to give written notice withholding or deferring its 
approval or consent within fifteen (15) days following receipt of such request for consent or 
approval: 

THIS NOTICE IS GIVEN PURSUANT TO THAT CERTAIN "SUBLEASE 
AND OPERAT\NG AGREEMENT BETWEEN THE CITY OF OAKLAND 
AND OAKLAND GOLF. LLC". FAILURE TO RESPOND WITHIN 
FIFTEEN (151 DAYS OF RECEIPT OF THIS NOTICE SHALL 
CONSITUTE CONSENT OR APPROVAL TO THE MATTER HEREIN 
REQUESTED. 

However, such notice provision and time limit shall not apply to any requested 

amendment hereto or any request or matter except under circumstance? where this Sublcust 

expressly provides for or requires approval or consent (or other similar words or phrases) ofthe 

City, Port or Oakland Golf 

CM WTTNESS WHEREOF, this Sublease has been executed as ofthe date first set forth above. 

CITY OF OAKLAND, 

a Municipal corporation 

By: 

Print Name: 

Titie: 

Attest: 

, City Clerk 

34 
N:\C\COURl\Lg\docs\w-sublease 

file://N:/C/COURl/Lg/docs/w-sublease


Approved as to form and Legality 

, Cit}' Attomey 

"Oakland Golf 

Oaldand Golf, LLC a Califomia limited liabilit}' company 

By: 

Print Name: 

Titie: 

This Agreement is approved, accepted and (to the extent ofthe terms, covenants, conditions and other 

provisions applicable lo the Port) agreed to by the Port. 

By: 

Executive Director ofthe Port ofOakland 

Approved as to form and Legalit}': 

Port Attomey 
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AMENDED AND RESTATED 
GALBRAITH GOLF COURSE 

LEASE 

THIS AMENDED AND RESTATED LEASE, dared March 16, 199 9, by and 
between the CITY OF OAKLAITO a municipal corporation, acting by and 
through its Board of Port Commissioners (herein called the "Port" 
or "Lessor") , and the CITY OF OAKLAND, a municipal corporation, 
acting by and through its City Council [herein called the "City" 
or "Le-ssee'M , 

W I T N E S S E T H 

WHERJEAS, the hereinafter described real property (herein 
called the "Leased Preiriises") , owned by the. City and under the 
control and jurisdiction of the Port, was acquired for the purpose 
of protecting the approaches to the runways at Metropolitan 
Oakland International Airport; and 

WHER£IAS, the Port leased the Leased Premises to the Ciry for 
a .50-year term commencing July 1, 1965, and pursuant to said 
lease, as amended, (herein called the "Original Lease") the Port 
provided for construction of a golf course, known as the Lew .F. 
Galbraith Municipal Golf Course, and the City thereafter operated 
and managed the golf course; and 

WHEREAS, in order to implement the Oakland Harbor Deepening 
Project, which is critical to maintain the viability of the Port 
of Oakland as one of the major economic resources of Oakland and 
the East Bay Region, the Port required an upland dredge material 
disposal site; and 

WHEREAS, the parties determined that through the use of the 
Leased Premises as a dredged material disposal site, a new and 
first-class golf course could be developed on the Leased Premises 
which would serve the Oakland community far into the next century; 
and 

WHEREIAS, the Port and the City agreed to terminate the 
Original Lease, pursuant ' to that certain Lease Termination 
Agreement dated as of July 26, 19 94 (the ''Lease Termination 
Agreement'') , so that the Port could use the Lew , F. Galbraith 

LEASE OF GALBRAITH GOLF COORSE 
BY PORT OF OAKLAND TO CITY OF OAKLAND - 1 -



Municipal Golf Course as a dredged material disposal site for the 
Oakland Harbor Deepening Project; and 

WHEREAS, the Porr and the City entered into that certain 
Lease dated as of July 26, 19 94 (the ''Prior Lease") pursuant to 
which the parties agreed to terms and conditions to become 
effective on the effecrive date of .the Lease Termination 
Agreement, and that the term of the Prior Lease would commence 
upon the date that the Port completes "construction of a new golf 
course (herein called the "Course") and delivers possession of the" 
Course to the City, following the completion of the Port's use of 
the Lew F. Galbraith Municipal' Golf Course as a dredged material 
disposal site; and 

WHEREAS, the use of the Leased Premises as and for a new golf 
course is compatible and not inconsistent with the said purpose 
for which the Leased Premises was acquired; and 

WHEREAS, the Port and the City desire to amend and restate 
the Prior Lease in its entirety to provide for a new process for 
the design, construction and operation of- the Course; and 

. WHEREAS, the agreements hereinafter set forth are .for the 
better promotion of -commerce and navigation and the development of 
the Port of Oakland and the Metropolitan Oakland International 
Airport; 

NOW, THEREFOREr the parties hereto agree as follows: 

1. Lease of Course: The Port does by these presents lease-
-and demise unto- the-City and the City does by these presents lease 
hire and take from the Port the Leased Premises', located in • the 
City of Oakland, in Alameda County, State of California, more 
particularly described in Exhibit "A" attached hereto and miade a 
p-art hereof. - . ' 

The boundaries of the Leased Premises may be modified• 
in accordance with Section 4 hereof. 

2. Effective Date; Term: 

(a) Effective Date: This Lease shall'become effective 
when it is fully-executed by the parties, but in no event earlier 
than 30" days from and after final approval of the Port and the 
City ordinances authorizing this Lease. 
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(b) Term: The term of this lease (herein called "che 
"Term") shall be .six"cy-six (66) years. The Term shall commence 
.upon the dat:e of rhe Porr' s delivery ro the City of possession of 
che Course. The dare of the Port's delivery of possession shall 
be (1) the earlier of (a) thimy (30) calendar days afrer the 
City's receipt of the Port's wrirten notice of. tender of 
possession to the City and (b) the date the City takes possession 
of the Course or (2) -such earlier or later date that the Porr and 
City mutually agree upon in writ:ing signed by • each of them. The 
Port and the City agree upon the request of the other promptly to 
execute a recordable document setting forth the date of 
commencement of the Term which either partzy may record. The Port 
agrees to give written notice of tender of possession to the City, 
and rhe City agrees to accept possession, ' when the improvements 
for the Course are substantially complete and operational, subject 
only to completion of customary punch-list items in the ordinary 
course-

The Port in cooperation with the U.S.. Army Corps 
of Engineers has completed the 4 2' Oakland Harbor Dredging 
Project, including the deposit of dredged material in the Leased 

•'Premises. The-—-Port-•-• agrees reasonably and in good faith to-
Gomol-ete:-dryin-g of-dredged • material in- the Leased Premise's and to' 
p:rovide-v.'f-or--the -construction of--- the improvements- - f-or--the- Course-
after the dredged material drying process is complete. as herein 
provided. When- the improvements axe"' substantially complete -the 
P.ort...,shali .-.tender- possession of - the-^Course -to-the City. 

It is the intention of the Port and the City that 
within 7 years after the Lease Term.ination Date, as defined in the 
Lease Termination Agreement, the Port will tender possession of 
the Course to the City. This 7-year period is herein called the 
"Interruption Period." The Interruption Period shall be extended 
by [six months] in order for the City and the Port to select an 
entity to design, build and operate the Course as hereafter 
provided. In the event that said operator has not been selected 
by [June 1, 1999,,] "the City and the. Port agree that the 
Interruption Period shall be extended by the number .of days 
between [June 1, 1999] and the date said operator is selected. In 

""'addition, the Interruption Period-may be extended if the Port is 
unable to deliver possession of- the Course within the Interruption 
Period for other, reasons {̂ 'Other Delays") . Each such Other Delays 
extension shall be for a period of 3 months. The Port shall 
provide the City, before commencement of any Other Delays 
extension, a detailed statement of the reasons that an Other 
Delays extension is required. If the Port and the City are" unable 
to agree whether an Other Delays extension .is required for reasons 
beyond the Port's control, within 30 days after the Port provides 
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to the Ciry its detailed statement of reasons, the City may give 
the Port wri'C'cen ne'e ice of intenrion to commence an Arbitration 
proceeding (as Arbirrarion is defined in Paragraph 2 6 hereof). 
The City shall " commence Arbitration under the AAJ\ Rules within 30 
days after rhe City's receipt of the Port's written notice of 
tender of possession. If the City fails to commence Arbitratlion 
within 30 calendar days after receiving the Port's statement of 
reasons, the Other Delays exiiension shall be deemed to be required 
for reasons beyond the Port's control. It shall not be necessary 
for a determ.ination that an Other Delays extension is required for 
reasons beyond the control of the Port that the Port pay premium 
contract rates in order to expedite construction of the 
improvements, to complete the placement and/or drying of dredged 
material on the Leased Premises, or to accomplish other actions 
necessary to complete the improvements. The ordinary negligence 
of the Port shall be considered beyond the control of the Port. 
Delays caused by the City shall be considered beyond the control 
of the Port. 

3. Rental: 

3.1 Rent Pursuant to Golf Course Agreements.: The. 
iSi-,.ty--and-̂ '-fche.:...£o.r.t---.int-end--to-'-̂ jointly- approve--one-cr--mo-re--ag2?eemients^ 

• £,or-^.=the--de-sign-'-con'Struction and operation--of the-'Course (the ^'Golf 

Course Agreements-"). ^he Port and the City agree to share'.equally 
all revenue derived under the Golf Course- Agreements (the " "Gdlf 
Course Revenue") . Tfche--'Port----̂ hâ l-l--̂ coll-'ect---'̂ ald-'---Gcl̂ f-'-'Coux-se------Pvevenu'e-
deri-ved'^-.-'Under.-^the--Go-if""Course --Agreemen-ts-^and'- -shall- -forward- fifty-

p-ercent (50%) •of-----̂ ueh----]?e venue--•--to---t-he--"-City ••--••within-••••3-G----days of-' 
r?e.ceipt • ,by..-the..-,Port*. Any payment required to be made by the Port 
• to the City under this Lease that remains due and unpaid under the 
terms of this Lease for a period of ten (10) days after it becomes, 
due and payable shall be subject to a delinquency charge for 
violation of this Lease and as liquidated damages, of 10% interest 
per annum on such delinquent payment for each day from the date 
such payment became due and payable until payment has been 
received by the City. 

3.2 Rent Upon Expiration or Termination of Golf 
Course Aq-reement: (a) The City and the Port anticipate that the 
•Golf Course Agreements pursuant to which Contractor (as hereafter 
defined) is selected will provide that the Contractor will 
operate the Golf Course pursuant to an operating agreement 
between the City and the Contractor (the ''Operating Agreement"). 
It is anticipated that the term of Operating Agreement will be 

significantly less than the Term of this Lease. Therefore, the 
City and the Port desire to provide for'-payment of rent by the 
City- to the Port upon the expiration ' or earlier termination of 
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the Oosrating Agreemeni: as follows : The City shall pay to the 
Port as renr for rhe Leased Premises, a monthly amount of 35,000 
(t:he "Base Rent") throughout: nhe remaining term of this Lease 
adjusted by rhe percencage increase in rhe CPI between the firsr 
July 1 after the Term commences to the July 1 immediarelv 
preceding the expirarion or rermination of the Operating 
Agreement. Thereafter the Base Rent effective each subsequent 
July 1 of the • Term .shall be the Base Rent effective the 
immediately preceding June 30 adjusted by the percentage increase 
in the CPI between the lasr CPI reported before the immediately 
preceding July I and the last CPI reported before the July 1 in 
question. In addition to the Base Rent, the City shall pay to the 
Port an additional annuel rent if and to the extent an amount 
equal to Fifty Percent (50%) of the annual Net Revenues realized 
from ttie Golf Course Operations (as that term is defined in 
subsection 3(b)(2) below) during a City fiscal year exceeds the 
Base Rent paid :Cor such fiscal year. The amount of such excess, 
if any, shall be referred to as the "Percentage Rent." For 
example, if the Net Revenues in a fiscal year is 5250,000, 50% of 
the Net Revenues would be 5125,000. The extent to which 5125,000 
exceeds the annual Base Rent paid (assuming no CPI increases) is 
565,000- Therefore, the City would pay the Port an additional 
Percentage Rent of $65,000. On the other hand, if the Net 
Revenues for a fiscal year were $110,000, 50% of rhe Net Revenues-
would be 355,000- The extent to which $55,000 exceeds the.annual 
Base Rent is zero. Therefore, under this scenario, the City pays 
no additional Percentage Rent to the Port. For purposes of this 
Lease, and except as the Lease may otherwise provide, the 
following definitions shall govern: 

(1) "Net Revenues" means an amount equal to the 
difference between (i) .the total amount of fees, charges, rents 
and any other revenues- collected by the City during a fiscal year 
from the • Golf Course Operations conducted within the Leased 
Premises ("Gross Revenues") and (ii) the total amount of Capital 
Expenditures and other Deductible Items for the Leased- Premises 
during the same fiscal year. Gross Revenues shall mean the gross 
receipts of the City from the operation of the Course, and without 
limiting the generality of the foregoing, shall include receipts 
from the sale of food, beverages, goods and merchandise and all 
fees and charges for the use of the Course, and the provision of 
all services and facilities upon the Course, including vending 
miachines. The term Gross Revenues shall also include the fair' 
market value of any consideration received by the City in addition 
to or in lieu of cash for any of the foregoing and the proper 
amount of any charge or fee or any of the foregoing which the City 
does not assess, charge or collect. Gross Revenues shall not 
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include, however,, direct taxes collected by the City in connection 
with the operarion of the Course. 

(2) "Golf Course Operations" means the operations -
of the golf course, driving range, restaurant:, pro shop and any 
other activities on the Leased Premises. 

(3) "Capital Expenditures" means an amount equal 
to the sum of (i) the amount of annual premiums for all insurance 
required under this Lease, (ii) an amount equal to four percent 
(4%) of the Gross Revenues for the immediately preceding fiscal 
year, which amount is allocated by the City from current Gross 
Revenues as a reserve for the payment of approved Capital 
Improvements {the "Capital Reserve") , and (iii) the amount by 
which the total cost of approved Capital Improvements made during 
-such Fiscal Year exceeds the total amount of the available Capital 
Reserve for such Fiscal Year and for previous Fiscal Years to the 
extent unexpended in previous Fiscal Years. Funds in the Capital 
Reserve, including all interest thereon, shall be restricted for 
use only for capital improvements on the Leased Premises. If the 
total cost of approved Capital improvements exceeds the total 
amount of available Capital Reserve, the difference shall be 
amortized over the useful life of the improvements involved. 

(4) "Capital Improvements" means all 
replacements, construction • and reconstruction (not generally 
considered routine maintenance) including, but not limited to, the 
costs of replacing, constructing or reconstructing (i) the 
electrical, lighting, or irrigation systems that service the 
Leased Premises, (ii) the fairways, greens, and other landscaped 
areas of the Leased Premises, (iii) the clubhouse and all other 
structures on the Leased Premises (including without limitation 
the ventilation, air conditioning, electrical, lighting, gas and 
plumbing systems, fire protection and security systems, signage, 
structural supports, foundations, roofs, walls, and walkways 
associated with such structures), and (iv) the parking lot, 
walkways, driveways, fences, bridges, and storage and maintenance 
facilities on the Leased Premises. '- " . . 

(5) "Deductible Items" means (i) all costs of 
maintaining the Course as set forth in Section 7 of the Lease, 
(ii) ail utility charges for the Course as 'set forth in Section 9 
of the Lease, (iii) any taxes and assessments as set forth in 
Section 10, (iv) ail costs of insurance as set forth in Section 
13, (v) all costs of the annual, audit set forth-'in Section 3 { c ) of 
this Lease, (vi) the cost of all goods, merchandise, and services 
needed for the operation of the Course, (vii)' all costs of 
maintenance and replacement of all personal property needed or 
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used in the operation of rhe Course, (viii) salary costs and 
fringe benefits of any Ciry employees directly relared to the 
operarion of the Course, (ix) City overhead and adminisrrative 
costs directly related ro the operation of the Course (excluding, 
however any City Central Services Overhead charges), (x) legal 
fees and related legal costs (including in connection therewith 
ail attorneys' fees and cosrs of settlement, judgments and damages 
awarded against the City and payments in lieu thereof) together 
with any damages awarded against the City arising from claims, 
disputes or potential disputes in connection with potential or 
actual claims, litigarion or arbitration pertaining to the Leased 
Premises (excluding, however, such costs incurred in any 
arbitration or litigation in which uhe Port and City are adverse 
.parties and the Port is a prevailing party) , (xi) advertising and 
promotional expenditures for the. Leased Premises, and costs of 
signs in or oh the Leased Premises identifying the Course, and 
(xii) the annual Base Rent. 

••- \ 

(b) Payment of Base Rent: The Base Rent shall be 
payable on or before the first day of each calendar month of the 
Term after the expiration or termination of the Operating 
Agreement unless otherw-ise stated herein. The Base Rent payable 
for any partial month shall be determined by multiplying the Base 
Rent by a fraction, the numerator of which is the number' of days 
in such month and the denominator of which is the total days in 
such month. 

(c) Payment of Percentage Rent: Within 30 days 
prior to the close of each City fiscal year during the remaining 
Term, the Port shall provide to the City a 'list of three 
independent certified public accounting firms ("CPA Firms") . 
Within 30 days, after the close of each City fiscal year, the City 
shall contract with one of the CPA Firms to perform an audit for 
the preceding fiscal year of net income, including all Gross 
Revenues, Capital Expenditures and Deductible Items .that the City 
claims are • appropriate under the Lease for calculating 'Net 
Revenues. If the Port fails to provide the list to the City, the 
•city shall use as the CPA Firm the independent certified public 
accounting firm with whom the City contracts to audit 'its General 
Fund. Lessee shall keep or cause to be kept true and accurate 
books and records showing ail of such Gross Revenues, Capital 
Expenditures, and Deductible Items, including without limitation 
business transactions of all Subtenants, and the Port shall have 
the right, through irs representatives and at all reasonable 
times, upon at least 7 days' prior written notice to the City, to 

'inspect such books and records, and the City hereby agrees to make 
or cause to be made such books and records available to the Port 
or itS' authorized representatives upon request. Said books and 
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records shall be retained for at least 4 years after occurrence of 
the transactions to which they relate. The City and Porr agree 
that the CPA Firm's decision shall be final and conclusive so long 
as it is consistent with the provisions .of this Lease. The cost 
of the CPA Firm's audit shall be a Deductible Item; provided, 
however, that any special costs of the audit due to the City's 
failure to maintain records in accordance wich this Lease or 
generally accepted accounting principles shall not be a Deductible 
Item and shall be at the City's sole cost. The City shall pay to 
the Port Fifty Percent (50%) of the amount of Net Revenues for the 
preceding City fiscal year determined to be payable by the CPA 
Firm's audit decision less the amount of the annual Base Rent paid 
for such Fiscal Year. If 50% of Net Revenues is less than the 
total amount of annual Base Rent paid by the City for the Port for 
said fiscal year, the Port shall receive no additional rent 
payment from the City for . such fiscal year. All rent shall be 
payable in lawful money of the United States to the Port at 530 
Water Street, Oakland, California or at such other place - as the 
Port may designate in writing. Any net losses from prior fiscal 
years may be carried over into succeeding • fiscal years as 
Deductible Items for purposes of determining Net Revenue. 

(d) Rent Delinquency: Any payment required to be 
made by the City under this Lease (all such payments are hereby 
agreed to be rent) that remains due and unpaid under the terms- of 
this Lease for a period of 10 d a y s ' after it becomes due and 
payable shall be subject to a delinquency charge, for violation of 
this Lease and as liquidated damages, of 10% interest per annum on 
such delinquent payment • for each day from the date such payment 
became due and payable' until payment has been received by the 
Port. Unpaid delinquency charges that accrue shall be compounded 
monthly. The delinquency charges provided by this paragraph are 
in addition to all other remedies that the Port may have that are 
provided by this Lease or otherwise by law or in equity with 
respect to any payment that has become due and has not been paid. 

(e) Budget Process: On or before April 1 of each 

year throughout the remaining Term, the- City Manager shall 

prepare and submit to the Port's Executive Director a proposed 

• City budget for the operation and management of the golf course 
(the "Golf Course Budget") for the period July 1 of that year 
through June 30 of the immediately following year. For the first 
fiscal year subject to the terms of this Section 3.2 the City 
Manager shall prepare and submit to the Port a proposed Golf 
Course Budget within 30 days after the expiration or termination 
of the Operating Agreement. The Golf Course Budget shall be a 
detailed budget in a form reasonably satisfactory to the Port'. 
The Golf Course Budget will set forth all Gross P.evenues and all 
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Deduc-ible Items and Capital Expenditures allowed under this Lease 
as a deduction from Gross Revenues in determining Net Revenue. 
The Port and the City agree reasonably to cooperare in designing a 
budget format before the term of the Operating Agreement 
terminates, to the extent practicable. The City Manager and the 
Port's Executive Director also agree to meet and confer during the 
90 days before the beginning of each new fiscal year (or, for the 
first fiscal year, as soon as possible after the Golf Course 
Budget is submitted) in a reasonable and good faith effort to 
e^plain^ understand and agree on the budget. If the City Manager 
and the Port's Executive Director are unable to reach agreement 
within.45 days, the proposed Golf Course Budget shall be referred 
to the Golf Course Committee established pursuant to Section 4 
hereof and the Golf Course Committee shall make a recommendation 
to the City Council who shall be responsible for approving a final 
Golf Course Budget. Total costs of Deductible Items in any fiscal 
year that exceed by 10% the total amount for the Deductible Item̂ s 
in the Port-approved Golf Course Budget (the "Deductible Limit") 
shall not be allowed as a deduction' from gross receipts in 
determining net income unless (1) the City gives the Port - written 
•notice -that such an excess may occur during the fiscal year, 
together ŵ irh a detailed statement of all of the reasons the 
excess is anticipated and why the City cannot avoid the excess, 
prior to the City's incurring obligations that result in the 
ejicess and (2) the City' s incurring of such obligations that 
result in the excess is beyond the City's control. Prior to 
exceeding the Deductible Limit the City shall provide the Port a 
detailed statement of the reasons that an extension is required. 
If the City and the Port are unable to agree whether exceeding the 
Deductible limit . is required for reasons beyond the City's 
control, the matter shall be determined by Arbitration and within 
"30 davs after the City provides to the Port the City' s detailed 
statement of reasons the Port may give the City written notice of 
intention' to commence Arbitration. If the Port fails to commence 
Arbitration - within 30 calendar days after receiving the City's 
written notice, the amount of such excess shall be deemed to be 
beyond the City's control and therefore shall be a Deductible 
Item. 

(f) Subtenancy Agreements: The City agrees- that 
no Subtenancy Agreement entered into,'approved or consented to by 
the City shall provide for compensation thereunder on the basis of 
net revenues, net income or any similar net basis. Each such 
agreement which provides that any compensation is based on the 
amount of gross' income, revenues, receipts or similar gross basis 
shall contain the following covenants and conditions: The other 
party (hereinafter called "the Subtenant") shall maintain or cause 
to be' maintained adequate accounting systems and controls to 
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insure that ail such gross amounts are recorded on an accrual 
basis. Within 15 days after the close of each calendar month 
durina the term of the agreement, the Subtenant shall render to 
the City, in a form reasonably satisfactory to the City, an 
accounting for the preceding month of all transactions that 
generate such gross amounts, setting forth in particular., for said 
month all gross amounts. The Subtenant shall keep or cause to be 
kept true and accurate books and records showing all of such 
transactions, and the City or the Port shall have the right, 
through its representatives and at all reasonable times, upon at 
least 7 days' prior written notice to the Subtenant, to inspect 
such books and records, including City business tax records and 
State of California sales tax return records, and the Subtenant" 
agrees to make or cause to be made such books and records 
available to the City, the Port, or its authorized representatives 
upon request. Said books and records shall be retained for. at 
least 4 years after occurrence of the transactions to which they 
relate. The Subtenant shall make such books and records available 
to the City's current CPA Firm and the Port for inspection and 
audit at a location within the City of Oakland. Either the City 
or the Port may require that a Subtenant's records be audited. If 
the Port wishes to have an audit performed, the Port shall so 
notify the City and the City promptly shall -have the City's 
current CPA Firm perform the audit. If the CPA Firm's audit 
reveals that for any one year period the gross amounts reported in 
the Subtenant' s monthly accounting to the City were 3% or more 
less than the gross amounts required to be reported pursuant to 
the agreement,- the Subtenant shall pay all of the CPA Firm's 
reasonable and actual costs in auditing such books and records. 
The Subtenant, the City and the Port agree that the CPA's decision 
shall be final and conclusive so long as it is consistent with the 
Subtenancy Agreement. If the Subtenant is not required or fails 
to pay the CPA Firm's costs of an audit, said cost shall be a 
Deductible Item. 

The City acknowledges that a substantial 
portion of the consideration for^this Lease is the rental to be 
paid- by the City to the Port, and it is therefore a condition of 
this Lease and the City hereby covenants and agrees that the City 
reasonably and in good faith shall at all times diligently operate 
and maintain the Course, and take all reasonable actions necessary 
to enforce all Subtenant agreements, so as to produce at all times 
the maximum Net Revenue possible consistent with the terms and 
conditions of this Lease -

3 . 3 Modification of Leased ' Premises ; 
Indemnification: The foregoing rental provisions shall not be 
changed on account of any modification of the boundaries of the 
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Leased Premises pursuant to Section 4 (e) hereof. The City agrees 
to indemnify and hold harmless the Port from and against all 
claims, liabilities, costs and expenses arising out.of actions by 
any governmental agency' (including without limitation, the United 
States of America) on account of the City's failure to pay the 
rent required to be paid under this Lease, provided that: 

(a) The Port promptly provides the City with true 
and correct copies of all -written notices, claims, communications, 
or other materials from any ,such governmental agencies which may 
be relevant to any defense that the City may assert; and 

(b) The Port grants to the City the right to meet 
and confer with any such governmental agencies, review any and all 
records aiid other materials in the Port's possession {except 
attorney-client privileged and attorney work-product protected 
documents) that the City deem.s relevant to any defense that the 
Port may assert against such governmental agencies, and the right 
to a . full opportunity to participate and to assert any legal 
defense to or appeal of any action or . decision of such 
governmental agencies that may be available to the Port. 

4. Procedure for Course Design, Construction and 
Operation: Under the . MOU and the Prior Lease the Port and the 
Cii:y established an advisory Golf Course Design Committee (the 
"Golf Course Committee"), and established a procedure by which 
the Port would hire a nationally respected golf course architect 
to prepare development criteria for the Course in cooperation and 
coordination with the Golf Course Committee. The Prior Lease 
required the Port, at-the Port's sole cost, and together•with the 
golf course architect, to prepare plans and - specifications, for 
the improvements to the -Course after completion of the design 
process. The Prior Lease also required the Port to contract for 
construction of the Course following the Port and City reaching 
agreement on the plans and specifications for . the Course. Under 
the Prior Lease, the City was obligated to obtain all personal 
oroperty necessary to furnish -and equip the improvements to -the 
Course and to maintain the personal property i n g o o d repair. 

The parties now desire to modify their respective 
design, • construc1:ion and operational obligations by 'establishing 
a -joint process by which one or more agreements will be entered 
into with a nationally recognized golf course developer and 
operator (the "Contractor") for the design, construction and 
operation ofthe Course. 

(a) Request for Proposals: The City and the Port 

agree' to jointly issue a Request for Proposals seeking a 
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Contracror to design, construct and operate the ' Course (̂ ĥ  
"RFP") . The RFP shall be approved by rhe Golf Course Commicuee" 
The RF? shall be distributed ro prospecuive proposers i-̂  

accordance with a procedure approved by the Golf Course 
Committee. Responses to the RF? shall be evaluated by the Golf 
Course Committee, and the Golf Course Committee shall select a 
Contractor to be recommended to the City Council and the • Board o-F 
. Port Commissioners. 

In addition to such additional criteria as the 
Goli Course Committee ^shall require, the RFP shall provide che 
following: 

(i) The Port will contribute the sum of 
55,000,000 in cash toward the cost of designing and constructinc 
t h e Course (the "Port Cash Contribution"). The Port and the Citv 
agree that the payment of the Port. Cash Contribution shall 
satisfy the Port' s ' obligation - to pay for the design and 
construction of the Course. The balance of moneys required to 
design, construct, equip and operate the Course shall be provided 
by the Contractor. The City shall not be obligated to contribute 
funds toward the design, construction, equipment or operation of 
the Course. The City shill have the right to elect to withdraw 
up to 52,500,000 of the Port Cash Contribution to be used bv fh'^ 
City to design, renovate, equip and/or operate the City owned 
Chabot Golf Course. The Port and the City agree to adopt a 
mutually acceptable mechanismi to provide for the Port's deposit 
oi the Port Cash Contribution and for. the distribution of ' the 
Port Cash Contribution to the Contractor .and the City. 

(ii) The Contractor will be required to" com'olv 
with the requirements of the MOU and this Lease to cooperate and 
coordinate with the Golf C o u r s e Committee's work products review 
procedures and to provide copies of design work to the Golf 
Course Committee in " a timely manner that allows for meaningful 
review and comment by the Golf Course Committee. 

(iii) The Port will enter into one or more 
• contracts with the Contractor for design and construction of the 
Course in accordance with this Lease (the ''Design/Construction 
Agreement") which shall be subject to approval, by the City. 

(iv) The City will enter info an Operating 
Agreement which will obligate the Contractor to equip and operate 
the Course as" a public golf course in accordance with the terms 
and conditions of this Lease, which shall be subject to approval' 
bv the Port. • ' 
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(b) The . P o r t h e r e b y d e l e g a t e s t o t h e E x e c u t i v e . 
D i r e c t o r -o f t h e P o r t ..(.or J i i s . . . d e s i g n e e ) t h e a u t h o r i t y to^ a p p r o v e -
t h e - O p e r a t i n g A g r e e m e n t on b e h a l f -of - the P o r r , a n d - . t h e . C i t y h e r e b y -
d e l e g a - t e s - - r o - - the C i t y - . - M a n a g e r -.(.or . h i s d e s i g n e e ) - the- a u t h o r i t y t o -
a p p r o v e t h e D e s i g n Z - C o n s c r u c t i o n A g r e e m e n t on b e h a l f of t h e C i t y . 
^Bhei..^Eor-t--.-a-g.ree.s .pj?ompt^l-y t o p r o v i d e , - t h e . • .C- i ty - -wi fh- -copies - -of e a c h . 
a-greemenr^ compj:d.s.i-ng--'-^-he 'Desa -gn ' /Gon 'S t ruc r i -on- - -Agreement and-----any 
amendment's—t-he-35-et©--t-ha't---the P o r t ^enter-'S-- in tQ- ' -wi^n—fh 'e - -gol f -couir.se--
jSant-r-aotor . The. -Ci.ty..-agr.e.e.s.......pxompj-.l>y-.-.to--provide;-the --Port- -^wi-th-^ 
£;opies--:Qf-«eacL..^-agreement-.-c©mprisi'ng-th-e-'-Ope--ra-ti"ng-"Ag^^^ 
3n^•-.r^DrLtr-acts.'..va.nd.^aa3-y~••^men^ReH4HfS•-•the'r-et^^^ 
kii.feh-.-any .,..per-s.o.n--r,or--'en-t4'E-y- f 0 - r—t 'he-pu- rpose- -of - - rev iew- .o f - t h e -work - of-., 
tibe,..J3£)l^''--=-©^HrTse---^ont-r-aC'r-or---..'f-e^----the..-':p-u-rpose-- -of-"-i.p.r-o.4^-iding Ehe.....C-i"ty. 
witti-x-^a-ny—i-nf o r m a t i o n . -or • a d v i c e • T e g a r d i n g - -t-be^^—•bu-s.iness •..plan-,. 
£^s4gn'f---'is^astsuc^t.i-cin-/-~-0per'at-i-©B"''«©.2^^ ..o.f—-t.he-.-ne-w-..;go.l-f •--
-seM-p-se-"'e)r--"̂ny---'per-t"i-oTi'--t"hereo€. The provisions of Section 5, pages 
7 and 8 of Exhibit "A" to the City-Port MOU., which relate to the 
advisory Golf Course Design Committee (herein renamed the "Golf 
Course Committee"), are incorporated herein by reference. The- \ 
City and the Port agree to act expeditiously, - reasonably, 
cooperatively and in good faith to issue the RFP and to execute 
contracts with the Contractor as contemplated by this Lease. The 
Port and the City also agree to act expeditiously, reasonably and 
in good faith to complete all of the steps comprising the process 
described in Exhibit "A" to the City-Port MOU, including • the 
approval of an amendment to this Lease to incorporate the results 
of such process as necessary. 

It is agreed that the golf course architect to be 
hired by the Port shall be selected through the RFP process 
including recommendation by the Golf Course Committee and approved 
by the- Board of Port Commdss loners . I«t--a-l-s-©—is----a-gre-ed---that- the-

TSolf-̂  ;Cou-rs'e--C-ommittee' shall -adopt-- a procedure- for reviewing- ̂ the -
•y ..work-products of the.-golf- -cour-se--Con-sultant. 

The- Golf Course Committee' members appointed 
separately by the City Manager .or the Port's Executive Director 
may be replaced any time at the election of- the person who 
appointed them. Except for their first jointly-appointed member 
whose term shall be 3 years, the members that they appoint jointly, 
shall serve a term of 1 year, and upon expiration of a jointly-
appointed member's term thet member's incumbency automatically 
shall .terminate unless the City Manager and Executive Director 
mutually agree to extend said member's term. It- is -the parties ' 
intention—-that.- the Golf Course Committee continue to exist. 
thr-oughout--t-he-.-Term-; 
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(c) It is understood and agreed that the Port and the 
Citv currently are seeking to negotiate the terms and conditions 
of a cooperative arrangement to implement the Airport Roadway 
Project approved for funding in November 1986 by the Alameda. 
County voters' approval of Measure B. 

The, Airport Roadway Project, provides traffic 
benefits for air passengers and businesses at the Metropolitan 
Oakland International Airport and industrial areas in the City of 
Oakland to the east of the Airport. The Airport Roadway Project 
may require that portions of the• Leased Premises contiguous to 
Airport Drive be deleted from the Leased Premises and used for 
right-of-way purposes. The currently proposed portions of the 
Leased Premises necessary for the Airport Roadway Project are 
shown on Exhibit "C" attached hereto, and by this reference 
incorporated herein and are called the "Primary Area." Exhibit 
"C" also shows an additional area called "Potential Additional 
Area." The City and the Port agree that the design of the Course 
shall incorporate the potential use of the Primary Area and the 
.Potential Additional Area, or such lesser areas as the Port may 
later agree, as part of the Airport Roadway Project, The parties 
hereby agree that in the event, that, in addition to the Primary 
Area and Potential Additional Area, a portion of the. Leased 
Premises is deleted for the Airpiort Roadway Project prior to ' the 
commencement of construction of the new golf course, the P'ort 
shall cause to be performed all work as needed, including work by 
the golf course architect, to adjust for the reduction in the 
Leased Prem.ises and with the primary objective of designing and 
developing a first-class golf course. In the event that a portion 
of the Leased Premises, in addition to the Primary Area and the 
Potential Additional Area, is deleted for the Airport Roadway 
Project after completion of the construction of the new golf 
course, the Port shall pay for all costs necessary for the 
restoration, repair and replacement of the new golf course caused 
by the deletion -of said additional portion of the Leased Premises, 
including without limitation, the costs -of redesigning the golf 
course. Any final agreement on any deletion of portions of the 
Leased Premises for right-of-way purposes will be made as a result 
of the City and Port negotiations concerning the Airport Roadway 
Project,. 

(d) It is understood and agreed that as a condition of 
regulatory agency approval for the- Port to use the Leased Premises 
for disposal of dredged material and to fill currently existing 
wetlands on the Leased Premises, the Port will establish and 
maintain an approximately 3-acre wetland mitigation site on the 
Leased Premises generally in the area shown on Exhibit "D" 
attached hereto and by - this reference incorporated herein. The 
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Port and the City agree to cooperate fully to assure that 
interference with golfing and related" activities from maintenance 
of the mitigation site, and interference with.the mitigation site 
by the City's operations, are minimized to the maximum extent 
possible. 

(e) In addition, the City agrees promptly and"in good 
faith to cooperate with the Port in .seeking to design the Course 
so that approximately 30 acres of the Leased Premises will be 
excluded from the .Leased Premises and returned to the Port for use 
as automobile parking or other airport uses compatible with the 
Course., provided that the primary objective and consideration of 
designing a first-class golf course can be achieved on less than 
all of the Leased Premises. The City' s and the Port' s final 
agreements regarding exclusion from the Leased•Premises of excess 
land not needed for the Course shall be incorporated into the 
amendment to the Lease which incorporates the results of the 
parties' design process for the Course. Nothing in this Lease is 
intended to supersede the General Plan amendment process, that the 
City is currently undertaking or in any way to legally obligate 
the City to amend its ,General Plan to allow for the non-golf 
course uses referred to hereinabove. 

(f) The agreement between the Port and the Contractor 
shall require the golf course architect to prepare plans and 
specifications, for the improvements to the Course, consistent with 
the -amenciment to the Lease to be entered into by the Port and the 
City after completion of the design process. ' The agreement 
between the Port and the Contractor shall require the golf course 
architect to provide a draft of these plans and specifications to 
the City at least four months before the Port's best estimate of 
the date that construction can commence on the dried dredged 
material on the Leased Premises. Within 60 days after the City 
receives the draft plans and specifications, the City shall 
provide to the Port the City' s detailed written comm_ents on the 
plans and specifications. The Port, and the City thereafter 
promptly and reasonably shall meet together as necessary to come 
to agreement on a final set of plans and specifications. After 
final agreement between the Port and City is reached on the plans 
and specifications, the agreement between the Port and the 
Contractor shall require' the Contractor to commence construction 
of the 'Course without cost to the City, and except as hereinafter 
specified, proceed with and complete the construction- of the 
Course on the Leased Premises. [The agreement between the Port 
and,the Contractor shall provide that no changes or modifications' 

•in the plans and specifications shall be made- without the prior 
approval " of the City; provided, that the City shall not 
unreasonably delay or withhold its approval. 
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(g) The City agrees to enter' into an Operating 
.-.greement with the Contractor to provide for obtainina all 
personal property necessary to furnish and equip the imorovements 
to the Course immediately upon completion of construction thereof 
and to maintain the personal property in good repair throughout 
the Term. 

5. Use of Course: 

(a) The C o u r s e s h a l l be operated by the Contractor 
under the Operating Agreement betvjeen the Contractor and the Citv 
during the termi of the Operatings Agreement, or by the City upon 
the expiration or t-erm.ination of the Operating Agreement. In 
either event, the Course shall be" maintained and operated a s a 
public golf course and for otner uses incidental thereto. Neither 
the City nor the Contractor shall use or permit , the Course to be 
used in whole or in part during the Term for any purpose other 
than as hereinabove set forth, except with the prior written 
consent of the Port evidenced by resolution of its Eoard of Port 
Commissioners, nor for any use in violation of any present or 
future law or regulation, including without limiitation any 
ordinance, resolution, general rule or regulation at any time 
applicable thereto of the said Board of Port Commtissioners, 
relating to sanitation or the public health, safety or welfare, 
and City hereby expressly agrees at ail times during the Tsrmi, at 
its own cos't, 'to maintain and operate the Course in a clean, 
vjholesom.e and sanitary condition. 

It is expressly understood and agreed that at all •times 
during the Term the use of the Course shall comply with all 
requirements of the Federal Aviation Administration of the United 
States of .America with respect to Metropolitan Oakland 
International Airport, including but not lim.ited to, criteria 
relating to clear zones and approach zones, and with all 
requirements of the Port, the United States Weather Bureau and of 
any other public agency having jurisdiction over the Course. In 
the event that at any time any improvements, as that term is used 
in this Lease, placed upon the Course by or with the consent of 
the City do n o t comply with the then current and existing 
requirements of and- as determined by said Federal Aviation 
Administration, United States Weather Bureau or othgr public 
agency having jurisdiction over the Leased Premises, such 
improvements shall be removed, relocated or so altered as to bring, 
them into compliance with such requirements, at the expense of the 
City. The Port, Federal Aviation Administration, United States 
Weather Bureau or'other public agency having such jurisdiction, or 
their successors, are hereby granted and shall have the right to 
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enter uoon the Course from time to time and to erect, install, 
maintain and operate thereon any navigarion aids, landing aids, 
lighting aids or other airport instrumentation which may - be 
required in the judgment of any of such agencies for the proper 
functioning and operation of said Airport. It is agreed, however, 
that excent for the Course and improvements related thereto the 
Port shall not construct or erect or cause to be constructed or 
erected any building or structure upon said real property except 
as required by the Federal Aviation Administration, United States 
Weather Bureau, or other public agency having such jurisdiction. 

(b) The City shall maintain and operate the Course and 
.provide all other services . and facilities offered in connection 
therewith in an efficient manner and shall furnish and maintain a 
s.tandard of .service at least equal to that of the better class of 
public golf courses -in the San Francisco Bay Area during the 
entire Term, at reasonable prices -comparable to those prevailing 
for. similar- services -and - facilities in said area and without 
d-d--scrimination. Within•• -these limitations, the prices -charged- by 
£:-ity -for any of the- services and facilities -offered and for any 
zaod . .or .other goods- and.-.merchandise-sold -u-pon--the~-'Gou-r-se,- shall-- be 

xixed.-^by -the--City. The-• City-shall at--all-times -hold open- and 
pjrovide the Course -and the facilities- -and se-rvices thereof to such 
iQjembers of... ..the-...public-.̂ -whG shall...-conf-orm-.-to--.--reasonable rules and-
^egula.tions adopted --by = the City applicable to -all users without' 
jd-i s c r imi-n-a t io n . 

(c) Any - •—.improvements, •-- alterations - or additions 
(including, v/ithout limitation, any 'placement of fill material or 
excavation on the Course and any modifications to any wetland, 
water area or other topographical feature) to the Course by the 
City, the Contractor, or by any Subtenant or contractor of any 
Subtenant after the completion of construction -and --ail 
improvements in personal property shall be subject to the prior 
a.pproval. .of the. Port. Full and- complete •-pla-n-S"--a-nd--specif-it:ati-ons 
shall-~;be-..-submi.tted--t-0--and must- •receive' •the'-'appr-oval-.of'- -the City-
aaid -the---Port-...bief ore—any-work • or .co.nst-ruction • is., .begun. In the 
event of a breach of the preceding provisions of this paragraph, 
the City hereby agrees to indemnify, protect, defend and hold 
harmless the Port and its officers, agents, and .employees from and 
against any and all losses (excluding any loss of revenues or 
profits or other consequential damages), claims, liabilities, 
damages, injunctive relief, injuries to persons,- property or" 
natural resources, fines, penalties, costs, expenses, including, 
without limitation, attorneys' fees, expenditures, expenses and 
court costs, actions, administrative investigations • and/or 
proceedings, and causes of action, arising out of such breach, 
including without limitation, those arising out of any and all 
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Hazardous Substances discovered as a result of the activity 
involved. The Port and the City shall require standards of design 
and construction in conformity with the Course for all such 
improvemencs, alterations or additions . 

(d) The Port reserves the right to enter upon the 
Leased Premises from time to time to maintain any wetland 
mitigation area established by the Port in accordance with permit 
conditions for use of the Leased Premises for disposal of dredged 
materials. (See Section A ( c ) hereof.) In maintaining such 
wetland mitigation areas, the Port shall use reasonable efforts to 
minimize any disruption or interference with any golf course 
activities occurring on the Leased Premises. 

(e) The Port and the City agree that the City's • 
obligations under this section may be satisfied by•the Contractor 
under an Operating Agreement entered into by the City pursuant to: 
the process described in Section 4 of this Lease.-

6 . «i!d^t-le--to....Improwemenfcs ^and- -E-qnipment-:- • --Ha-)-- T-itie--to--a-ll. 
iffip^-ov^ments..-.->-tO'--t-h6--:---Cour-=5e-'"eon-st-r-'U-Gt«d----by-----^ —&ORt-^a-e-to-r—d'U-ring.. 
.fefee-."5'e-rm.-.̂ .*Srhall.....be. - a n d -remain in t-he—G-ont~ractor'r--as-—s-hal-l-—be --s-e-t-
£0d?feb~,in"̂ the..-.Golf -Go-urse.'-Agreeraents-between- the• -Port-,—City-• -and- -the-
(S0.ntr;a-Gt.ŝ .j.-...s.ub.3-ect- to this Lease-. 

(b) Upon termination of this Lease, the City shall 
remove from the Leased Premises and dispose of off of Port 
property all furnishings, equipment .and other personal property on 
the Leased Prem.ises. 

(c) Al4---̂ impr-o-v<eme-.nt.s---..tG.̂ -.-t.he-..x.v.Go.ur,se.--̂ '':S-ha-ll-̂ -̂rriema.î .̂  
and-̂ ...-..b.e....-..s.ur.r-ender.ed with- - t h e ---Oourse ......as ..part t.hereo-f—:upon.-
te-rmi-nati-on - o f t h i s Lea.se., •-whe-t-he-r-.-^Dy—e-xp-irati.on-:-of., .the. T e r m , , 
cancel-lat^ion.,-^- f or-f.ei-tur-e-'or--ot-h.er-w-i.-s-e . T h e C i t y a g r e e s t h a t a t 
the request of_ the Port the City shall at its own expense remove 
all structural improvements, and all improvements installed or-
constructed by the City on the Course, from the Course upon 
termination of this Lease and make such disposition of such 
improvements .as is directed by the Port. In the event that the 
City does not remove said improvements upon such request within 
a reasonable time after written notice of such request has been 
given to the City by the Port, the Port may remove such 
improvements at the expense of and for the-account of the City, 
and the City agrees to reimburse the Port therefor. Nothing 
herein shall be construed to require the City to store or 
maintain said improvements after the Term unless the Port agrees 
to pay the City the reasonable . costs of such storage or 
maintenance . 
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7. Main4senan:ce -of -Course: The City covenants and agrees, 
at its sole cost and expense to maintain and operate the Course to 
keep and maintain the Course, including all improvements rhereon, 
regardless of when the same may have been placed thereon, in a 
state of good order and repair and in tenantable condition, 
including replacement of glass. in all buildings and structures, 
and on a regular and frequent basis to remove from the Leased 
Premises and dispose of off of Port property all trash and debris; 
and upon failure of the City to keep the Course in such state of 
good order and repair and tenantable- condition, the Port may, 
after first giving the City ten (10) days' prior written notice of 
its intention so to do, repair or perform any required maintenance 
on the same at the cost and expense of the City, and the City 
agrees to promptly reimburse the Port for the cost thereof. The 
City shall not be required to reimburse the Port for the cost of 
any repair or maintenance work performed by the Port hereunder if 
on or before the tenth (10th) day after receiving the Port's 
written notice the City .gives the Port written notice - of the 
City's intention to seek Arbitration as to whether any such repair 
or maintenance work is necessary to maintain the Course in a" state 
of good order and repair and in tenantable condition, the City 
timely initiates Arbitration and the result of Arbitration is that 
a cost is not required to be reimbursed. . If the City gives t.he 
Port a written notice of Arbitration, the City shall initiate 
.Arbitration within forty-five (45) days after giving the Port such 
written notice or waive any objections to reimbursing the Port for 
such repair or maintenance work. The City shall maintain at its 
own cost and to the satisfaction of the Port any drainage lines 
and/or ditches serving the Course. The City hereby expressly 
waives the right to make such repairs at the expense of the Port 
and waives the benefit of the provisions of Sections 1941 and 1942 
.of the Civil Code of the State of California relating thereto. 
The Port shall not be obligated to perform any maintenance upon 
the Course during the Term-, except for the maintenance of Port 
facilities. The City's cost and expense of maintenance hereunder 
shall be Deductible Items. 

It • is • unders.tood and..a-greed that the City 'may- satisfy 
its obligat'ions under this ••section . through the Operating Agreement 
ŵ ith the Contractor.. 

8. .S-a-gns.: N-©-.- sig-ns-:--or placards shall be painted, 

ixi.scribed̂ -->©i-r"v"-p.l-a'Ged-- in----"or on---the -•Course- -or any building or 

.str'UCtu-:^e--loGated'.-=.the-reon-*-without--the- prior written consent of-̂  the 
£K-e(3̂ t-i=ve"'-'~©i'̂ 'e'©teor'•"-̂ -G f- t'he - - - • P © r-t -.- .The City agrees to remove 
promptly and to the- satisfaction of the Port, at the cost and 
expens'e of the City, upon the expiration of the Term or the 
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earlier termination of this lease, any and all signs and placards 
placed by it upon the Course. 

9. Utility Charges: The City shall pay for all light, 
heat, water, gas or other utility services (collectively referred 
to as "Utility Charges") required by it in connection with its use 
of the Course after the Term commences. 

10. Taxes and Assessments: The City agrees to pay all 
lawful taxes, assessments or charges which at any time may be 
levied • by the State, County, City, or any tax or assessment 
levying body upon any interest in this lease or any possessory 
right vjhich the City may have in or to the Course or said real 
property by reason of its use or occupancy thereof or otherwise, 
as well as all taxes, assessments and charges on goods, 
merchandise, fixtures, appliances, equipment and property owned by 
it in or about the Course (all of which are collectively referred 
to as "Taxes and Assessments") . The cost of all such Taxes and 
Assessments shall be Deductible Items; provided, however, that any 
Taxes and Assessments imposed by the City that are not imposed 
uniformly City-wide, that do not apply to activities other than 
golfing or golfing related activities, or that apply only to the 
Leased Premises (either alone or together with adjacent property) 
shall not be Deductible Items and shall not be deductible by any 
Subtenant in computing any amount owed • to the City under any 
Subtenancy Agreement. 

The City at no cost 'to the Port reasonably may contest 
the legal validity or amount of any such taxes, assessments, or 
charges for which the City is responsible hereunder', and institute 
'such proceedings as the City considers necessary; provided, 
however, that the City shall at all times defend and indemnify the 
Port against any and all losses and costs resulting therefrom, and 
protect the Port and the Leased Premises from foreclosure of any 
lien, and that-the Port shall not be required to join in any 
proceeding or contest brought by the City. 

11. Hazardous Substances: No goods, merchandise or 
material shall be kept, stored or sold in or on the Course which 
are in any way explosive or hazardous; and no offensive or 
dangerous trade, business or occupation shall be carried on 
therein or.thereon, and nothing shall be done on the Course, other 
than as is provided for in Section 5 of this lease, which will 
increase the rate of or suspend the insurance upon the Course or 
other structures of the Port; and no machinery or apparatus shall 
be used or operated on the Course which will in any way injure the 
Course' or adjacent buildings, provided, however, that nothing in 
this Section contained shall preclude the City from bringing, 
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keeping or using on or about the Course such materials, supplies, 
eauipment and machinery as are appropriate or customary in 
maintaining and operating the Course, and do not interfere with 
the operation of Port facilities. 

In addition to the foregoing, the City and the Port 
agree as follows: 

a. Except for matters covered by subparagraph c 
below, the City shall be fully responsible for, and shall hold 
harmless, defend and indemnify the Port with regard to, all 
Hazardous Substances or materials on the Leased Premises as a 
result of any act or activity by City or by any City Subtenant of 
any tier, or their agents or contractors, whenever such act or 
activity may have occurred, whether before or after the effective 
date of this Lease. 

b. Except for matters covered by subparagraph "c 
below, the Port shall be fully 'responsible for, and shall hold 
harmless and indemnify the City with regard to, all other 
Hazardous Substances or materials on the Leased Premises. 

c. -The parties acknowledge that some .time prior to 
the effective date of this lease, some part or all of the Leased 
Premises was used as a dump site. ' Notwithstanding the foregoing, 
if it is shown that the presence of any Hazardous Substance on the 
Leased Premises is caused by the prior use of the Leased Premises 
'as a dump site, any liability or responsibility for such Hazardous 
Substances as between the City and the Port shall be determined in 
accordance with the appropriate federal, state, or local laws as 
they may exist at the time of any such discovery of such Hazardous 
Substances. 

12 . Goni.tEactinĝ *̂-̂ rograms'f•""rSiiroloymen't'̂ Re'Soû ces."''Develiopmeii. 
*jnog33am'.: 

12 -1 Gorotxa;Ĝ ingi'---̂ r.ogr.ams'̂ *"''fh'ê b̂rt''''and'''-''̂  
t^aJ^^.'>M.^t^^'e--^r^'as^-~-.B-"^'^<3<3i¥i'^r;&&(^ —s-hal-l-^.-"-be' 
i«nx::Ji-ade dn-î â -̂ t-k-e-,--fi e:S-i%.Hv^Genrst-r-U c t iQ.n 

12 .1 .fimployment '-Resources' Development- -'Program-: It is 
expressly understood and agreed with respect to the Lessee' s 
activities on the Leased Premises, and to- the extent consistent 
with laws and regulations applicable to Lessee, including but not 
limited to the Charter of the City of Oakland and Civil Service 
regulations: 
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a . T-hat--.Les-see--vs-ha-ll -cooperate with the -Por-t 's 
Sffipî ymem;--'-̂ - •Resou>r-Ges--—--Deve-lGprnent P-rog-pam̂  ( "ERDP" ) . Lessee 
understands the Port's ERDP seeks to serve the needs of Port 
tenants for a qualified workforce and address the needs of 
Oakland's chronically unemployed and underemployed, by identifying 
employment opportunities, by identifying employment training and 
counseling resources for persons seeking such opportunities and by 
facilitating the employment of those persons qualified to fill 
jobs identified; 

b. That the Lessee will notify ERDP of job 
opportunities open with the Lessee at the Leased Premises, either 
informally, or by providing copies of all advertisements or 
solicitations by or on behalf of the Lessee, to the Port' s 
Employment Resources Development Program Coordinator, so that this 
office may assist the Lessee by providing pre-screened, qualified 
residents of Oakland and others seeking employment through the 
Port's ERDP, including minorities, women, disabled persons and 
veterans. 

c. That the Lessee shall consider ERDP referrals 
for employment as required by this Section and by relevant state 
or federal equal employment opportunity law. Lessee retains and 
at all times shall have the right, consistent with the Lessee' s 
obligations pursuant to its affirmative action program both to 
determine the qualifications of all applicants for emplo^mnent and, 
in its sole discretion, to select the applicant it deems best 
qualified. 

13 . 3:nsxirance:: 

(a) The City at its own expense agrees to carry fire 
insurance with standard extended coverage endorsements on any 
improvements upon the Course- in an amount not less than ninety 
per cent (90%) of the actual cash value thereof, namdng the Port 
a s an insured or an additional insured as its interests may 
appear. The proceeds of such insurance may be made payable to the 
City and the City agrees that said proceeds shall be used to 
rebuild or repair said improvements'. A certificate that such 
insurance has been obtained shall be filed with the Secretary of 
the Board of Port Commissioners upon commencement of the Term. 
Said certificate shall provide that such insurance will not be 
canceled or reduced without at least ten (10) days' written notice 
to said Secretary. At least ten (10) days prior to the expiration 
of any such policy, a certificate that such insurance has been 
renewed or replaced shall be filed with .said Secretary. The 
City's cash expenditures for insurance purchased from third party 
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carriers pursuant to this subsection (a) shall be Deductible 
items. Self-insurance shall not be a Deductible Item. 

(b) The City shall maintain in force during" the Term 
comprehensive general or commercial liability insurance, . including 
bodily injury and property damage insurance, with such types of 
coverage and minimum coverage amounts as may be reasonably 
reguested by the Port from time to time, but in no event for less 
than the sum of Five Million Dollars ($5,000,000.00) (and for 
owned, nonowned and hired automobiles, and for fire legal 
liability, the sums specified respectively in items 5 and 9 below) 
combined single limit per occurrence and in no event with less 
than the following coverages: 

1. Premises or Operations Liability 
2. Completed Operations Liability 
3. Products Liability 
4. Blanket Contractual Liability 
5- Owned, Nonowned and Hired Automobiles 

Liability (SI,000,000.00) 
6. Personal Injury Liability 
7. Broad Form Property Damage Liability 
8- Fire Legal Liability (5100,00-0.00) 
9. Independent Contractors Liability 
10. Advertising Liability 

The City's cash expenditures • for insurance 
purchased from third party carriers pursuant to this subsection 
(b.) shall be Deductible" Items. 'Self-insurance shall not be a 
Deductible Item. 

(c) Each policy of insurance maintained pursuant • to 
this Section shall, provide the following: 

(1) The Board of Port Commissioners and each of 
its Commissioners, officers, employees and agents named by 
endorsement as additional insureds; 

(2) Coverage shall not be canceled, reduced or 
non-renewed without at least 30 days prior written notice to the 
Port. 

(3) Coverage shall be primary and 
non-contributory- The Port's insurance and/or self-insurance 
shall not be called upon to contribute in the event of loss. 

(4) A severability of interest or cross-liability 
endorsement, reading generally as follows: 
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Cross-Liability - In the event of one of the 
assureds incurring liability to any other of the assureds, this 
policy shall cover the assured against whom claim ' is or may be 
made in the same manner as if separate policies had been issued to 
each assured. Nothing contained herein shall operate to increase 
underwriters' limit of liability. 

.Lessee also shall maintain in force during 
the term of this Lease, and provide to the Port evidence that it 
does maintain, the following, both with a subrogation waiver 
endorsement in favor of the Port: 

1. Statutory workers compensation insurance 
coverage under California law; and 

2. Employer's liability coverage in the 
amount of not less than One Million Dollars ($1,000,000.00). 

Notwithstanding the foregoing, the City may elect to be 
partially self-insured, and. said principal amounts shall be excess 
coverage. 

A certificate that such insurance has 'been 
obtained shall be filed with the Secretary of the Board of Port 
Commissioners on or before the Term commences. At least thirty 
(30) days prior to the expiration of any such policy, a 
certificate that such insurance has been renewed, extended, or 
replaced shall be filed with said Secretary. 

.: (d) Ru-ring—"•ithe---cons-tr4i.ction.r—of—.--and .-until—^the, 
GQmpleti-on-....o,f̂ .-.̂ eo-n-s"t-ructi-on- •of---the-"-Course',-'-'-th-e-"«P'ort-'-shail-'obtain-̂  
aad.-.maint-ain-..-i-n--fOrrc;e ..s.ach-̂ ins-u.ran-ce-"a-s-may-'"be-.-'-iir-equired--to-i-n-S'Ure-
febe - -compl-eti-on-^-^Q-f-^'-the- •• G o u r s e - . iia--''-ad'<̂ 'fe-î -R̂ >-t---=̂ fefe«™̂ r©'in.t''-«"aTi'd̂ --̂ t*he™'̂ ^ -

©.f„...4̂ ]ae'̂ --Go-ug:>se;r''-̂ ip.ei-ff'©.-E™a-'noe~̂ 'b-ond-S''-"a'nd"''™l̂  
airioiiiiavte.'«"eq̂ 'ai™"'''fe.G>---'"l'"-0-.0%'"-̂ 'f• - t-he---'amoun-t-rr™o£. .:--.-i.ea-c h^--r.as-ontx-ac.t -f Q -r—t-he--
..Goristraic.ti-o.Hrr-Or£^tb«=t:-.C.o.u^>se-.0-r-^'^an.y-'^pa-3?^«'t'he-Be-o--£,. 

14. Hold Harmless Agreement and Liability .Insurance: It is 
an express condition of this Lease that, as except as otherwise 
set forth below, the City, members of the Council of the City, and 
their officers, agents and employees, from the date of, termination 
of the Original Lease and until the commencement of the Term of 
this Lease, -shall be free from any and all liabilities and claims 
for damages and or suits for or by reason of any death or deaths 
of or any injury or injuries to any person or persons or damages 
to property of'any kind whatsoever whether the person or property 
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of the City, its agents or employees, or third persons, from any 
cause or causes whatsoever, while in or upon the Leased Premises 
or any part thereof during the construction of the Course, and. the 
Port - hereby covenants and agrees to indemnify and to save jiarmless 
the City, members of the Council of the City, and their officers, 
agents and employees, from all liabilities, charges, expenses 
(including counsel fees)• and costs on account of or by reason of 
any such death or deaths, injury or injuries, liabilities, claims, 
suits or losses however occurring' or damages growing out of same. 
It is a further express condition of this lease- that except as 

otherwise set forth below the Port, members of the Board of Port 
Commissioners, and its officers, agents and employees after the 
commencement of the Term of this Lease shall be free from any and 
all liabilities and claims for damages and/or suits for or bv 
reason of any death or deaths of or any injury or injuries to any 
person or persons or damages to property of any kind whatsoever, 
whether the person or property of the City, its agents or 
employees, or third persons, from any cause or causes whatsoever 
while in .or upon the Leased Premises or any part thereof during 
the Term which is occasioned by.the occupancy or use of the Course 
or any activity carried on by the City -in connection , therewith, 
and the City covenants and agrees to indemnify and to save 
harmless the Port, members of the Board of Port Commissioners, and 
its officers, agents and employees, from all liabilities, charges, 
expenses (including counsel fees) and costs on account of or by 
reason of any such death or deaths,' injury or injuries, 
liabilities, claims, suits or losses however occurring or damages 
growing out of same. 

The City hereby agrees to indemnify,' protect, defend 
and hold harmless the Port and its officers, agents, and employees 
from and against any and all losses (excluding any loss of 
revenues or profits or other consequential damages), claims, 
liabilities, damages, injunctive relief, injuries to persons, 
property or natural resource's, fines, penalties, costs, expenses, 
including, without limitation, attorneys' fees,, expenditures, 
expenses and court costs, actions, administrative investigations 
and/or proceedings, and causes of action, to the extent that they 
arise directly or indirectly, in whole or in part from': 

a. The City's negligence in operating, maintaining, 
or improving the Leased Premises, or from the negligence of any of 
its employees, agents, contractors or subcontractors in carrying 
out those activities; and 

b. The City's negligence with respect to any wetlands 
facilities, air navigation or aviation operations, or from the 
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negligence of any of its employees, agents, contractors or 
subcontractors in carrying out those activities; and 

c. Any violation of any laŵ  or regulation (whether or 
not caused by the negligence of the City or any of its employees, 
agents, contractors or subcontractors), including laws and 
regulations pertaining to aviation operations, wetlands or 
hazardous substances, resulting from any conduct of the City or 
any employee, agent, contractor, or subcontractor of the City or 
of any person or entity on ,the Leased Premises other than the 
Port. 

Throughout the Term of this Lease, the Port., hereby 
agree.s to indemnify, protect,--defend •and-"hold̂  ha-rmleS'S • the--City-
and its officers, agents, -and employees from and against any and 
ail losses (excluding any loss of revenues or pro fits or other 
consequential damages), claims, liabilities, damages, injunctive 
relief, injuries to persons, property or natural resources, fines, 
penalties, costs, expenses, including, without limitation, 
attorneys' fees, expenditures, expenses and court costs, actions, 
administrative investigations and/or .proceedings, and causes of 
action, to the extent that they arise directly or indirectly, in 
whole or in part from: 

a. 'I»he--Port -'•a--"negl-i-genGe--in.--Gond-ucting-"-Qr--"'Oversee.ing 
.(including - -without limitation any site' prep'aration -work) -the. 
d-r̂ dg.e-~-di-:s-posa-i'-'-'"and treatment--on"t-he-.-Leas-ed-Aremii3es..,.......o-r--f-r-om--the. 
negligen-ce -..o.f-"-.-an-y- - -of its' ••em-pio-yees., —agents, -•—cont-r-a-Gt-ors cr.. 
subcontxa.c.t,o.r:3. ...in cax.r-y-ing--'Ou-t -those activities; and 

b. The Port-'-S'-. -negiigenGe i-n—conduct ing-'-o-r-—o.ve-rs-eeing • 
any . environmental -• mitigation measures- (including without 
limitation the expansion or maintenance of any wetlands' in, on, or 
around the Leased Premises) associated with the dredge disposal 
and treatment, on the Leased Premises, or from the negligence of 
any of its employees, agents, contractors or subcontractors in 
carrying out those activities; and 

c. Any other inadequacies (whether or not caused by 
the negligence of the Port or any of its employees, agents, 
contractors or subcontractors) in the preparation, treatment, or 
disposal of the dredge materials on the Leased Premises determined 
to exist at any 'time by any regulatory agency with jurisdictional 
authority over the use of the Leased Premises. 

T-he Cit-y ••• -shall i-n-clu-de——p^r-ovisions-^—4.B...^.„.ea-ch-. 
Sub-tenanG.y—Agreement- that-..̂ -bhe -City enters-.-into with respect to the 
Leas-ed:...-.P.remises that (1-) the Subtenant agrees to indemnify -and-
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hold harm^l-ess- the • -Port, members of the Board of Port 
Commissioners, and its officers, agents and employees in the same 
ma-n"ne-3r"---'a'S—-the--.C-ity---a'gr'ees-'-.to indemnify -and -hold harmless the .P-ort-
in accordance with this Section, and -(2) the Subtenant agr-ees to., 
maintain .^t ..all ..times ...during the--term-•'0'-:&-t.he.̂ -.S-ub.feena-nGy Ag-r-eement-
li-a-bil.-î ty'-:.i-nsu.rance-.,...vi.th... ..the ..-.coveragea°*~de-sc-ri-b€d in Section-. .13-
hereof-,..--in-.-.en'-amount-.not .less than 51, ODD, 000 . 00 combined -single 
Limit,- -and-which -Ji.ames the . Port an additional insured; provided, 
tba.t....r.tbe -Port reasonably-..ma-y require •--additional---coverag-es-,- -and 
increased amounts, as a condition to -consent to a sublease - -and 
from time-to-time thereafter. 

15. No Liens: The Port shall pay for all labor utilized or 
materials furnished in the development or improvement of the 
Course by the Port, and the City after coinmencement of. the Term 
shall pay for all labor utilized or materials furnished in the 
future repair or replacement of facilities of the Course and shall 
keep the Course and the City's possessory interest therein free 
and clear of any lien or encumbrance of any kind whatsoever, 
including any financial indebtedness lien or encumbrance, created 
by the City's act or omission. The Port agrees to keep the Leased 
Premises free from any financial indebtedness . . liens or 
encumbrances and, except as required by the Federal Aviation 
Administration or any successor agency, not to grant easements or 
other rights in the Leased Premises that interfere with the City' s 
use of the Leased Premises hereunder. 

No alterations, additions or improvements shall be made 
without the prior written consent of the Port. 

16. Assignment -and -Sxibletting: The -City -shall not, ei-ther-
d-ir.e.ctly-'^or--indirectly.-, assign,- •.hypothecate, encumber • or tra-nsf er 
this --leas-e.-.-or-.-any interest therein, --'0-r----subl-e-t—the whole or any^ 
part.-jof-t-he-Course, o-r- -license -or grant--a concession for t.he -use 
of - -same- -i-n-'whole -or-—in -part, or allow-,- -approve -or consent to any-
s.ubassiqnment^r .-'---sub-transfer, sublease, - sublicense, subconcession-,-
©.r--s.ubmanagement --agreement or arrangement" at 'any -t-i-er without - .the 
pxio.r-r-written- '.consent of the Port evidenced by -resolution- of its 
B.oard. - of- Port Commissioners, which • consent- shall not • be • 
unreal .on ably withheld. Neither this lease or any interest therein 
shall be assig.nable or transferable in proceedings in attachment, 
garnishment or execution against the City, or in voluntary or 
involuntary proceedings in bankruptcy or insolvency or 
receivership taken by or against the City or by any process of 
law, and possession of the whole or any part of the Course shall 
not be divested from the City in such proceedings or by any 
process of law, without written consent of the Port, and anv 
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breach of the provisions of this paragraph shall cause this lease 
to terminate immediately at the option of the Port. 

17 . Defaults ; Remedies : 

17 .1. Defaults: - The occurrence of any one or more of 
the following events shall • constitute a material default and 
.breach of this Lease by Lessee: 

(a) The vacating or abandonment of the Leased 
Premises by Lessee. 

(b) The failure by Lessee' to make any payment of 
rent or any other payment required to be made by Lessee hereunder, 
as and when due, where such failure shall continue for a period of 
10 days after written notice thereof from Port to Lessee. In the 
event that Port serves Lessee with a Notice to Pay Rent or Quit 
pursuant to applicable Unlawful Detainer statutes such Notice to 
Pay Rent or Quit shall also constitute the notice required by this 
paragraph (b). 

(c) The failure by Lessee to observe or perform 
any of the covenants, conditions or provisions of this Lease to be 
observed or performed by Lessee, other than described in paragraph 
(b) above, where' such failure shall continue for a period of 30 
days after written notice hereof from Port to Lessee; provided, 
however that if the nature of Lessee's default is such that more 
than 30 days are reasonably required for its cure, then Lessee 
.shall not be deemed to be in default if Lessee commenced such cure 
within said 30 day period and thereafter diligently prosecutes 
such cure to completion. 

(d) (i) The making by Lessee of any general 
arrangement or assignment for the benefit of .creditors; (ii) 
Lessee becomes a "debtor" as defined in 11 U.S.C. §101 or any 
successor statute thereto (unless, in the case of a petition filed 
against Lessee, the same is dismissed within 60 days) ; (iii) the 
appointment of a trustee or receiver to take possession of 
substantially all of Lessee's assets located at the Premises or of 
Lessee's interest in this Lease, where possession is not restored 
to Lessee within 30 days;- or (iv) the attachment, execution or 
other judicial seizure of -substantially all of Lessee's assets 
located at the Premises or of Lessee's interest in this Lease, 
where such seizure is not discharged within 30 days; provided, 
however, in the event that any provision of this paragraph (d) is 
contrary to any applicable law, such provision shall be of no 
force or effect. 
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17.2 • Remedies: In the event of any such material ' 
default or breach by Lessee, Port may at any time thereafter, with 
or without notice or demand and without limiting Port in the 
exercise of any right or remedy which Port may have by reason of 
such default_ or breach: 

(a) Terminate Lessee's right to possession of the 
Leased Premises by any lawful means, in which case this Lease 
shall term.inate and Lessee shall immediately surrender possession 
of the Leased Premises to Port. In .such event Port shall be 
entitled to recover from Lessee all damages incurred by Port by-
reason of Lessee's default including, but not limited to, 

(i) The worth at the time of award of the 
unpaid rent and sums equivalent to rent required to be paid by 
Lessee under this Lease that had been earned at the time of 
term.ination; 

(ii) The worth at the time of award of the 
amount by which the unpaid rent and sums equivalent to rent 
required to be paid by Lessee under this Lease that would have 
been earned after termination, until -the time of award exceeds the 
amount of such rental loss that Lessee proves could have been 
reasonabl-y avoided; 

(iii) The worth at the time of award of the 
amount by which the unpaid rent and sums equivalent to rent 
required to be paid by Lessee under this Lease for the balance of 
the term after the time of award exceeds the amount of such rental 
loss that Lessee proves could be reasonably avoided; and 

(iv) Any other amounts permitted by law to 
compensate the Port for detriment proximately caused- by .Lessee's 
default or which in the ordinary course of events would be likely 
to result therefrom, including, but not limdted to, the costs and 
expenses incurred by the Port (A) in retaking possession of- the 
Leased Premises, (B) in cleaning and making repairs of and 
alterations to the Leased Premises reasonably necessary to return 
the Leased Premise's to good condition for uses permitted by this 
Lease ' and in' otherwise preparing the Leased Premises for 
reletting, (C) in removing, transporting, and storing any of 
Lessee's property left at the Leased Premises although the Port 
shall have no obligation to remove, transport, or store any of 
such property, and (D) in reletting the Leased Premises, 
including, but not limited to, brokerage commissions, advertising 
costs, and attorneys' fees. 
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The "worth at the time of award" of the 
amounts referred to in items (i) and (ii) immediately above is 
computed by allowing interest at the maximum rate permitted bv 
law. ' The "worth at the time of award" of the amount referred to 
in item (iii) immediately, above is computed by discounting such 
amount -at the discount rate of the Federal Reserve Bank of San 
Francisco at the time of award plus one percent (1%). 

(b) Avail itself of the remedy described in 
California Civil Code Section 1951.4 (lessor may continue lease in 
effect after lessee's breach and abandonment and recover rent as 
it becomes due, if lessee has right to sublet or assign, subject 
only to reasonable limitations). 

(c) In case of abandonment or vacating of the 
Leased Premises by Lessee, if the Port elects not to terminate the 
Lease, Lessee hereby irrevocably appoints the Port the. agent of 
Lessee to enter 'upon the Leased Premises and remove -any and all 
persons and/or" property whatsoever situated upon the Leased 
Premises, and place all. or any portion of said property in storage 
for account of and at expense of Lessee. In such case the Port 
may relet the Leased Premises upon such terms as to it may seem 
fit, and if a sufficient sum shall hot thus be realized after 
paying all' expenses enumerated in items - A, B, C and D in paragraph 

(a) (iv) of this Subsection 17.2 and collecting to satisfy 'the • rent 
and other sums herein agreed to be paid. Lessee agrees to satisfy 
and pay any deficiency, and to pay such expenses. Lessee hereby 
exempts and agrees to save harmless the Port from any cost, loss 
or damage arising out- of or caused (except, to the extent caused by 
the active negligence of the Port or its agents or contractors) by 
any such entry or re-entry upon said Leased Premises and/or the 
removal of persons and/or property and storage of such property by 
the Port or its agents. 

(d) Pursue any other remedy now or hereafter 
available to Port under the laws or judicial decision of the State 
of California. 

18. Waivers: No waiver by the Port at any time of any of 
the terms, conditions covenants or agreements of this lease shall 
be deemed or taken as a waiver at any time thereafter of the same 
or any other term, condition, covenant, or agreement herein 
contained, nor of the strict and prompt performance thereof by the 
City. No delay, failure or omission of the Port to re-enter the 
Course or to exercise any right, power, privilege or option 
arising from any default, nor subsequent acceptance of rent then 
or thereafter accrued, shall impair any such right, power, 
privilege or option, or be construed to- be a waiver of any such 
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default or relinquishment thereof, or acquiescence therein, and no • 
notice bv the Port shall be required to restore or revive time as 
of the essence hereof after waiver by the Port of default in one 
or more instances. No option, right, power, remedy or privilege 
of the Port shall be construed as being exhausted or discharged bv 
the exercise thereof in one or more instances. It is agreed that 
each and all of the rights, powers, options or remedies given to 
the Port by this lease are cumulative, and no one of them shall be 
exclusive of the other or exclusive of any remedies provided by 
law, and that the exercise of one right, power, option or remedy 
by the Port shall not impair its rights to any other right, power, 
option or remedy. 

19 . Inspection "of—"Course: The—Por-t—.or its duly 'authoxized-
represent-ativesT'•""OX""•a-gents'""an'd"-'"oth-e'r--persons XDr"'"'i't*,-'" m a y " enter' 
upon-.the--Gours-e/-----a-t--any---an-d-"-al'l---^e-as'onab-l:e'-t-ime.s---.du-ring---X-he.----te-rm--^ 
o.f this-.-lease-'-for- 'the- purpose—o-f-"-de-t'ermining-'-wh-eth:HX"- or ' not" "the 
Ci-t.y.= ..is-...cjompdying...j^i.th^..the.v.texms=-,,.a.nd---<:on-di-ti'ons--he-reef--"0-r^ 
o.ther-.-purpose--....inci-den.tal...to™rig'hts--of -̂  the P o r t . 

20. Condition of Premises Upon Surrender: The City 
covenants and agrees that at the expiration of the teimn of this 
lease, or upon its earlier termination, it will quit and surrender 
the Course in a good state of repair, and that upon such 
expiration or termination the Port shall have the right to enter 
upon and take possession of all of the Course in the event the 
improvements thereon are not removed as provided for in Section 6 
of this lease. 

21. Holding Over: Should the City with the Port's consent 
hold over the Course after this lease has terminated in any manner 
such holding over shall be deemed merely a tenancy from month to 
month and at a rental to be fixed by negotiation, payable monthly 
in advance, but otherwise on the same terms and conditions as 
herein provided. 

22. Waiver of Claims: The City hereby waives any claim 
against the Board of Port Commissioners .and its officers agents or 
employees, for damage or loss caused by any suit or -proceedings 
directly or indirectly attacking the validity of this lease, or 
any part thereof, or by any judgment or award in any suit or 
proceeding declaring this lease - null, void or voidable, or 
delaying the same, or any part thereof, from being carried out. 

The Port hereby waives .any claim against the- City 
Council and its. officers, agents or employees, for damage or loss 
caused by any suit or proceedings directly or indirectly attacking 
the validity of this lease, or any part thereof, or by any 
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j udgment or award in any suit or proceeding declaring this lease -
null, void or voidable, or delaying the same, or any part thereof, 
from being carried out. 

23. Terms Binding on Successors: All the terms, covenants 
and conditions of this lease shall inure to the benefit of and be 
binding upon, the successors and assigns of the parties hereto. 
The provisions of this Section shall not be deemed as a waiver of 
any of the conditions against assignment or subletting 
hereinbefore set forth. 

24. Eminent'Domain Proceedings: It is expressly understood 
and agreed that in the event the Leased Premises or any portion 
thereof which materially interferes with the use of the premises 
for the Course and related facilities, shall be taken by paramount 
governmental authority in eminent domain proceedings at any time 
during the Term, this lease shall CBsse and terminate. 

In the event the whole or any part of the Leased 
Premises shall be taken under the exercise of the power of eminent 
domain at any time during the Term and the facilities -taken are 
•not relocated or rebuilt, the Port and the City shall share in the 
award as follows: Any part of the award attributable to.the value 
of the land shall be payable to the Port, regardless of the time 
when said taking occurs. The part of the award attributable to 
the value of the improvements and for damages on account of the 
taking thereof, shall be paid to the party who paid for the 
•construction of installation of such improvement > Such sums 
"received by the parties for the value of the improvements shall be 
used by the "Port to relocate or rebuild to the extent possible 
such facilities as were taken. Any balance of said sums- remaining 
•for the value of the improvements shall be paid .to the parties in' 
the same proportion as the proportion of -their respective awards 
for improvements. - , 

Provided, however, that in the event the restaurant and 
cocktail lounge is taken by the exercise of eminent-domain within 
the first 25 years of this lease and said facilities, have been 
constructed at no expense to the .Port or the City, the part of the 
award attributable to the value of the -building and trade fixtures 
of the restaurant and cocktail lounge shall be paid to the person 
entitled thereto. 

Any balance remaining from the amount attributable to 
the value of the buildings and improvements after the foregoing 
has been paid shall paid to the Port. Ail amounts received for 
trade fixtures or other similar costs for which compensation is 
received and which were installed by the City at the City's 

LEASE OF GALBRAITH GOLF COURSE 
BY PORT OF OAKLAND TO CITY OF OAKLAKD - 3 2 -



expense or are otherwise payable to the City pursuant to law shall 
be paid to the City. 

25. Termination or Expiration of Operating Agreement: 
Notwithstanding anything in this Lease tp the contrary, it is 
understood and agreed that upon the expiration or termination of 
the Operating Agreement, all obligations imposed by this Lease on 
the Contractor ' relating to rent and operation and maintenance of 
the Course- shall become obligations of the City until such time as 
the City and the Port shall agree in -writing on a new agreement 
providing for the operation and maintenance of the Course by 
another entity. 

26. Time of Essence: ' Time is hereby expressly declared to 
be of the essence of this lease and of all essential terms, 
covenants, agreements, obligations and conditions expressed 
herein. 

27. Definitions: Unless the context otherwise requires the 
following words and phrases shall have the meanings herein 
specified, the following definitions to be equally applicable to 
the singular and plural forms of any of the terms herein defined: 

Arbitration: Arbitration proceedings conducted in accordance 
with the Commercial Arbitration Rules of the American Arbitration 
"Association. The arbitrators shall have no power to modify any of 
the provisions of this Lease and their jurisdiction is limited 
"accordingly. Each party hereby consents to the entry of judgment 
by any court having jurisdiction in accordance with the arbitra­
tion decision. . No change in the Arbitration Rules which would 
deprive a party of the rights to be represented by counsel, to 
ptesent evidence or to cross-examine witnesses presented by the 
other party shall be effective in any arbitration proceeding 
arising out of this Lease. Any arbitration provided for herein 
shall be conducted in the Oakland offices of the party . who 
initiated the arbitration. Disputes under this Lease sh'all be 
subject to Arbitration only to the extent expressly provided for 
in other Sections of this Lease. 

City-Port MOD: The term "City-Port MOU" shall mean the 
Memorandum of Understanding .Regarding Improvement of Galbraith 
Golf Course Through Its Use as a Dredged Material Disposal Site, 
dated November 15, 1993, between the Port and the City. 

Consumer Price Index or CPI: 'The Consumer Price Index for 
Urban Wage Earners and Clerical . Workers, All Items, San 
Francisco-Oakland (1982-84 equals 100) , of the Bureau of Labor 
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statistics of the United States Department of Labor, or the, 
official successor of said Index. If said Index is changed so 
that the base year differs from the base year used in the last 
index published prior to the commencement of the term of this 
Lease, the former Index shall be converted to the new Index in 
accordance with the conversion factor published by the United 
States Department of Labor, Bureau of Labor Statistics. If said 
Index is discontinued or revised during the term of this Lease, 
such other government index or computation with which i't is 
replaced, as determined by said Department or said Bureau, or, 
failing such determination, such other government -index or 
computation which is most similar to said Index, shall be used in 
order to obtain substantially the same result as would be 
obtained if said Index had 'not been discontinued or revised; • 
provided, that in the event the parties are unable to agree upon 
such other government index or computation, it shall be selected 
by Arbitration. 

Course: The term "Course" 'shall' mean the real property 
described in Exhibit "A" attached hereto, the improvements, and 
the personal property. 

Hazardous Substances: The term. "Hazardous Substances" shall 
mean and include: (i) substances that are toxic, corrosive, 
inflammable or ignitable; (ii) . petroleum products, crude oil (or 
any fraction thereof) and their derivatives; (iii) explosives, 
asbestos, radioactive _ materials, hazardous wastes, toxic 
substances or related hazardous materials; and (iv) substances 
defined by applicable local, state or federal law as "hazardous 
- substances," "hazardous materials," "reproductive toxins," or 
"toxic substances," including those so defined in any of the 
following statutes: 15 U.S. Code Section 2501, ef seq. (the Toxic 
Substances Control Act); 33 U.S. Code Section 1251, et seq. (the 
Federal Water Pollution Control Act); 42 U.S. Code Section 69.01,-
et seq. (the Resource Conservation and Recovery Act); 42 U.S'.'Code 
Section 7401, et seq. (the Clean Air Act) ;, 42-''U. S. Code Section 
9601, et seq. (the Comprehensive Environmental Response, 
Compensation and Liability Act); .4 9 U.S. Code Section 18 01, et 
seq. {the Hazardous Materials Transportation Act)'; -California 
Health & Safety Code Section 25100, et seq. (Hazardous Waste 
Control); Section 25300, et seq. (the Hazardous Substance Account 
Act); California Water Code Section 13000, et • seq. (the Porter-
Cologne Water Quality Control Act) ; and the regulations adopted 
and promulgated pursuant to such statutes, and any regulations 
adopted pursuant to these statutes- after the date of this 
Agreement, as well as any subsequently enacted federal or 
California statute relating to the use, release or disposal of 
toxic , or hazardous substances, or to the remediation of air, 
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surface waters, ground water, soil or other media contaminated 
with such substances.. 

Imxarovements: The term "improvements" shall mean" the (a) 
rough grading, (b) underground utilities, including irrigation 
system, sewers, drain pipes and conduits, (c) Landscaping, 
including provision of (1) top soil and planting of turf and (ii) 
shrubs and trees and (d) construction of a club house, but shall 
not include the personal property. 

Personal Property: The term "personal property" shall mean 
those items of equipment and furnishings or other personal 
property necessary from time to time to operate the Course in 
accordance with this Lease. 

Subtenant: The term "Subtenant" shall mean any sublessee, 
licensee, concessionaire, transferee, or third party manager or 
operator of the City, or at any tier below the City, relating to 
the Leased Premises. 

•Subtenancy Agreement: The term "Subtenancy .Agreement" shall 
mean any agreement between the City and a Subtenant or between 
Subtenants relating to the Leased Premises. 

IN WITNESS WHEREOF, the parties hereto have .caused these 
presents to be executed the day and year first above "written. 

CITY OF OAKLAND, a municipal 
corporation, acting by and through 
its Board of Port commissioners. 

CITY -OF OAKLAND, a municipal 
corporation, acting by, and through 
its City Council, 

Bv 
City Manager 

D'\ 
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ATTACHMENT E 

SSN #28412 

PORT OF OJVKLAMD - OFFICIAL BUSINESS 
DOCUMENT REQUIRED TO BE RECORDED UNDER GOVERNMENT 
CODE SECTION 37393, AND ENTITLED TO FREE RECORDATION 
UNDER GOVERNMENT CODE SECTION 273B3 

RECORDED ON BEHALF OF AND 
WHEN RECORDED RETURN TO; 

David L. Alexander 
Port Attomey 
Port of Oakland 
530 Water Street, 4th Fl. 
Oakland, CA 94 607 

FIRST SUPPLEMENTAL AGREEMENT 

THIS FIRST SUPPLEMENTAL AGREEMENT, dated as of 
this l" day of July, 2000, by and between the CITY OF 
OAKLAND, a municipal corporation, acting by and through it 
Board of Port Commissioners (herein called the "Port" or 
^'Lessor"), and the CITY OF OAKLAND, a municipal 
corporation, acting by and through its City Council (herein 
called the ^̂ City" or "Lessee"), 

WITNESSETH: 

WHEREAS, the Port as Lessor and the City as. Lessee are 
parties to that certain Amended and Restated Galbraith Golf 
Course Lease dated March 16, 1999, recorded on September 
14, 1999, as Document No. 99351400 (the "Lease"); and 

WHEREAS, pursuant to Section 4 (e) of the Lease, the 
parties agreed to promptly and in good faith seek to design 
the Course so that a portion of the Leased Premises would 
be returned to the Port for use as automobile parking or 
other airport uses compatible with the Course, provided 
that a first-class golf course can be designed on less than 
all of the Leased Premised; and 

WHEREAS, the Course has been substantially designed in 
a manner which permits the release of approximately four 
(4) acres of the Leased Premises to the Port (the "Released 
Premises"); and 

WHEREAS, the Port and the City now desire to amend the 
Lease to set forth their agreement concerning the return of 
the Released Premises to the Port; 
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NOW THEREFORE THE PORT AND THE CITY AGREE AS FOLLOWS: 

1. Amendment to Leased Premises 

The Leased Premises covered by the Lease as 
described in Exhibit A is hereby amended to delete 
therefrom the Released Premises. The Released Premises are 
described in Exhibit A-2 and depicted in Exhibit B-2 both 
attached hereto and incorporated herein. The Leased 
Premises, as hereby modified, are described in.Exhibit A-1 
and depicted on Exhibit B-1, both attached hereto and 
incorporated herein, from the Leased Premises. 

2. The Port hereby agrees to pay, and the City 
hereby agrees to accept, the sum of "Two Million Five 
Hundred Thousand Dollars ($2,500,000) as consideration for 
the Released Premises. 

3. All capitalized terms used in this Agreement 
shall have the meaning ascribed to such terms in the Lease 
unless otherwise indicated in this Agreement. 

4. This First Supplemental Agreement shall take 
effect on July 1, 2000. 

5. Except as provided in this First Supplemental 
Agreement, the Lease is hereby ratified, confirmed and 
approved. 

IN WITNESS WHEREOF, the parties hereto have caused 
these presents to be executed as of the day and year first 
above written. 

PORT 

CITY OF OAKLAND, a municipal 
corporation, acting,by and 
through its Board of Port 
Commissioners 

Dated: ' By 
Executive Director 

city of Oakland 
First Supplemental Agreement 
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CITY 

CITY OF OAKLAND, a municipal 
corporation, acting by and 
and through its City Council 

By 
Dated: 

Approved as to form and 
legality this day of 

, 2000. 

Port Attorney 

Port Resolution No. 

P.A. # 

O ' V 
City of Oakland 
First Supplemental Agreement 
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ATTACHMENT F 
4/11/01 VON:mj 

PORT OF OAKLAND - OFFICIAL BUSINESS 
DOCUMENT REQUIRED TO BE RECORDED UNDER GOVERNMENT 
CODE SECTION 37393, AND ENTITLED TO FREE RECORDATION 
UNDER GOVERNMENT CODE SECTION 27383 

RECORDED ON BEHALF OF AND 
WHEN RECORDED RETURN TO; 

David li. Alexander 
Port Attorney 
Port of Oakland 
530 Water Street, 4th Fl. 
Oakland,' CA 94607 

SECOND SUPPLEMENTAL AGREEMENT 

THIS SECOND SUPPLEMENTAL AGREEMENT, dated as of this 
l̂'' day of , 2001, by and between the CITY OF OAKLAND, 
a municipal corporation, acting by and through it Board of Port 
Commissioners (herein called the "Port" or "Lessor"), and the 
CITY OF OAKLAND, a municipal corporation, acting by and through 
its City Council (herein called the "City" or "Lessee"), 

WITNESSETH: 

WHEREAS, the Port as Lessor and the City as Lessee are 
parties to that certain Amended and Restated Galbraith Golf 
Course Lease dated March 16, 1999, recorded on September 14, 
1999, as Document No. 993514 00, amended by that certain First 
Supplemental Agreement, dated as' of July 1, 2000 (together, the 
"Lease"); and 

WHEREAS, the Port has retained a golf course architecture 
firm, Johnny Miller Design, Ltd. ("JMD") to design a new .golf 
course on the Property; and 

WHEREAS, the City has entered into negotiations with 
Oakland Golf, LLC ("Oakland Golf") for the funding, development 
and operation of a new golf course to be constructed . in 
accordance with the course layout designed by JMD and new 
facilities to be constructed to support the improved golf 
course; and 

WHEREAS, JMD has completed preliminary design of the golf 
course; and 

WHEREAS, .Oakland Golf's investigation and analysis of the 
Property determined that additional material will have to be 
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imported to the site and that design modifications will be 
required to properly irrigate and drain the site, which will 
result in additional development costs; and 

WHEREAS, the Port and the City now desire to amend the 
Lease to provide for additional. City and Port funding of the 
cost of developing the golf course and to. provide for the City's 
entering into an agreement with the Oakland Golf to carry out 
funding, developing and operating the golf course; and 

WHEREAS, with the Port's approval, the City and Oakland 
Golf have executed a Sublease and Operating Agreement, attached 
as Exhibit A (the "Sublease"); and 

WHEREAS, the Port and the City now desire to amend the 
Lease to set forth their agreement concerning funding and 
development of the golf course; 

NOW THEREFORE THE PORT AND THE CITY AGREE AS FOLLOWS: 

1. Contributions toward costs of design, development and 
construction: 

A new Section 4(g) is hereby added to read as follows: 

Notwithstanding anything in the Lease to the 
contrary, the Port Contribution shall be 
increased to the sum of $6,000,000, and the 
City hereby agrees to contribute the sum of 
$1,000,000 toward the cost of designing and 
constructing the Course (the "City Cash 
Contribution"). The disbursement of the 
Port Contribution shall be as described and 
provided for in the letter from Charles W. 
Foster to Robert C. Bobb dated May 14, 2001, 
a copy of which is attached hereto as 
Exhibit 1. 

The City agrees to •enter into the 
Design/Construction Agreement with the 
Contractor, and hereby accepts assignment of 
the Design Contract, a copy of which is 
attached hereto as Exhibit 2. The 
Design/Construction Agreement between the 
City and Contractor shall provide that no 
changes or modifications in the plans and 
specifications for the Course shall be made 
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without the prior approval of the Port; 
provided that the Port shall not 
unreasonably delay or withhold its approval. 

The City shall have no obligation to 
contribute any moneys toward the cost of the 
Course in excess of the City Cash 
Contribution and the Port shall have no 
obligation to contribute any moneys toward 
the cost of the Course in excess of the Port 
Contribution. 

In consideration of the Port's payment to 
the City of the Port Contribution, the City 
hereby releases the Port from any and all 
obligations to design, construct or deliver 
a Golf Course except as provided for in this 
Second Supplemental Agreement, and the City 
hereby agrees to use its best efforts to 
cause the Golf Course to be constructed and 
to open for play by September 1, 2002, 
subject to extension for force majure or as 
otherwise extended pursuant to this Lease or 
mutual agreement of the Port and the City. 

2. Definitions: 

Section 27 is amended by - adding the following 
provisions to the end of said section: 

. The Project: The Project , consists of 
development of a .regulation length ' 18 hole 
golf course, lighted practice range of at 
least 30 stalls, practice putting green, 
practice pitching area, club house of at 

•• least 6,000 square feet, golf cart barn, 
maintenance barn and yard, and two course 
restrooms (the "Project"). Golf Course 
architecture for the Project is being 
performed by Johnny Miller Design, Ltd. 
("JMD") with Fred' Bliss, ASGCA as the design 
•associate'(the "Golf Course Design") pursuant 
• to that certain Contract for Professional 
Services, between the Port and JMD (the 
"Design Contract"). Architecture for the 
clubhouse and other facilities for the golf 
course Project are being performed by Y. H, 
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Yee Associates, and other design 
professionals to "be selected by Oakland Golf 
and approved by the City and Port, under 
contracts with Oakland Golf (the "Facilities 
Design Contract"). 

Landfill: Landfill is the prism of fill 
material from various waste streams 
deposited on the Property comprised of 
construction demolition debris and other 
waste material which has been spread on the 
Property. 

Cap: Cap is one or more impermeable 
materials located between the Landfill and 
the Cover. The Cap consists of either a 
minimum one foot clay liner, a geosynthetic 
clay liner or high density polyethylene 
geomembrane or geotextile, as further 
described in the Site Closure Plan. 

Commencement of Construction: Commencement 
of Construction means the time that Oakland 
Golf, or a contractor of Oakland Golf/ 
mobilizes equipment on the Property, and 
begins substantial physical work on the 
Property pursuant to approved Final 
Construction Plans. 

Site Closure Plan: Site Closure Plan is the 
Port of Oakland Galbraith Dredged Sediment 
Disposal Site Final Closure and Post-Closure 
Maintenance Plan filed with the San 
Francisco Bay Regional Water Quality Control 
Board, File No. 2199. 93()5 (GWB) . 

Cover: Cover is the fill material approved 
by the San' Francisco Bay Regional Water 
Quality Control Board and placed over the 
Cap which provides a protective layer for 
the Cap and establishes contour features for 
the Golf Course. 

3 . Golf Course Design Contract: 
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A new section 4A is added as follows: 

"4A. GOLF COURSE DESIGN CONTRACT 

The City shall cause the Project to -be 
constructed in accordance with the Golf 
Course Design, and the Plans and 
Specifications as provided for in the 
schedule in the Funding and Development 
Agreement. The Port and City agree that 
sums paid by the Port to JMD under the 
Design Contract will be credited against the 
Port's obligation to provide $6,000,000 
financing toward Project construction costs 
as further described in Section 4(g) below. 
The amount payable to JMD by the Port under 
the Design Contract shall not exceed 
$335,000 plus a contingency amount of up to 
$80,000. The Port agrees to provide such 
evidence of payment to JMD as City shall 
reasonably require. 

SECTION B. CONSTRUCTION OF PROJECT 
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Condition of Property; Site Delivery: 
The Port shall prepare the Property and 
deliver it to City and Developer in full 
compliance with the Site Delivery 
Specifications, on or about July 31, 2001, 
subject to delays caused by weather 
conditions. The Port shall give the City and 
Oakland Golf written notice of the exact date 
upon which the Landfill closure and 
preparation of the Property in accordance 
with the Landfill Closure Plan and Site 
Delivery .Specifications will be completed 
(the "Site Delivery Date") approximately 
thirty (30) days prior to the Site Delivery 
Date. Oakland Golf shall be entitled to 
access to the Property prior ,to the Site 
Delivery Date as needed to prepare the site 
for the Project, subject to the reasonable 
approval of the Port which shall not be 
withheld so long as such access does not 
materially interfere with the completion of 
the work of the Port with respect to the 
Property prior to the Site Delivery Date. 

The Port agrees to deliver 
possession of the Property to the City, and 
'it is agreed that the' City intends to 
deliver possession of the surface of the 
Property to Oakland .Golf on the Site 
Delivery Date for purposes of Construction 
of 'the Project. It is understood that 
Oakland Golf will enter into the Sublease 
with the City for the purpose of taking 
possession of the surface of the Property to 
operate the golf course. 

4. Security: 

The City agrees to provide copies of any evidence of 
security and financing plans received from Oakland Golf relating 
to the Course. 

5. Construction of Project: 

The City shall require Oakland Golf to enter into a 
contract or contracts for the Construction of the Project with 
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licensed and reputable contractors meeting the employment 
obligations contained in the City's Sublease. The contract(s) 
shall provide for the Project to be constructed for fixed and 
specified maximum amounts pursuant to the approved Final 
Construction Plans. Not less than ten (10) days prior to the 
date for Commencement' of Construction of the Project as 
specified herein (or such other date as the parties hereto shall 
agree to in writing), the City shall require Contractor to 
submit copies of the contract(s) to be executed for Construction 
of the Project to the Port and the City for the purpose of 
determining that the amount of the cost of Constructing the 
Project has been clearly fixed and determined, that no major 
changes to the Project will be made without prior consent of the 
Port and the ' City -and that the employment obligations in the 
Sublease have been met. 

Construction of the Project shall be performed in accordance 
with Plans and Specifications approved by the Port, which 
approval shall not be unreasonably withheld or delayed. 

The City shall submit to the Port the Final Construction Plans 
for construction of the Project for the Port's review and 
approvals. • The term "Final .Construction Plans" means all 
construction documentation upon which the City or its contractor 
will rely in constructing the Project and shall include, but not 
necessarily be limited to, final architectural drawings, 
landscaping plans and specifications, final elevations, building 
plans, . specifications, and a schedule 'for construction. Any 
material change to the approved Final Construction Plans (other 
than customary on-site shaping and like modifications) must be 
submitted to and approved by the City. Within ten (10) days 
following completion of Construction of the Project, the City or 
its contractor shall submit a complete set of "as builts" for 
the Project to the Port. 

5. FAA Approvals: It is anticipated that construction of 
certain portions of the Project will require approval from the 
Federal Aviation Administration ("FAA"). Obtaining FAA approval 
shall be the City's Sublessee's responsibility. The Port agrees 
to work cooperatively with City's Sublessee to obtain any 
required FAA'approvals. 

The existing MASL/R Tower lights (the ''Tower Lights") 
must remain operational and accessible by the FAA during 
construction and operation of the Golf Course. The City's 
Sublessees shall be required to comply with all applicable FAA 
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requirements for operation and access to the Tower Lights. In 
the event- that FAA requires relocation of the Tower Lights, the 
City's Sublessee shall be required to adjust the operation of 
the no expense to the Port to accommodate the relocation of and 
access to the Tower Lights by the FAA. The Port shall, at its 
expense, relocate the Tower lights. 

6. Hazardous Materials: For purposes of this Agreement, 
the term "Hazardous Materials" shall mean any substances that 
are toxic, corrosive, inflammable, or ignitable, petroleum and 
petroleum byproducts, lead, any hazardous wastes, and any other 
substances that have been defined as "Hazardous Substances", 
"hazardous materials," "hazardous wastes," "Toxic substances," 
or other terms intended to convey such meaning,- including those 
so defined- in any of the following federal statutes, beginning 
at 15 U.S.C. section 2601, et seq., U.S.C. section 1251, et seq. 
, 42 U.S.C. section 6901, et seq. (RCRA), 42 U.S.C. section 
7401, et seq. , 42 U.S.C, section 9601, et seq. (CERCLA) , 49 
U.S.C. section 1801, et seq. (HMTA); or California statutes 
beginning at California Health and Safety Code section 2510O, et 
seq., section 25249.5, et seq., and 25300, et seq. and 
California Water Code section 13000, et seq., the regulations 
and publications adopted and promulgated pursuant to such 
statutes and any similar statutes and regulations adopted 
hereafter. 

The Port hereby gives notice to the City that, to the 
best of its knowledge and relying on analysis performed by its 
environmental consultants, there are no Hazardous Materials 
present on or beneath the Property other than those set forth in 
the Environmental Reports. 

The Port shall not be responsible for remediating 
contamination of soils and groundwater by Hazardous Materials on 
the Property required for construction of the Project 
('^Remediation Work") . For purposes of , this Agreement, 
Remediation Work shall include all work associated ' with 
investigation, removal, cleanup, treatment, transportation, 
disposal, and monitoring of Hazardous Materials as required by 
applicable law or regulation. 

7. Landfill: The Port is solely responsible at its own 
expense for Closing and Capping the Landfill in accordance with 
the Landfill Closure Plan. For purposes of .this Lease, Landfill 
Closure shall include all work associated with closure of the 
Landfill on the Property. The Port has . supervised the 
performance of the Landfill Closure. The Port shall diligently 
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seek, and shall provide the City and Oakland Golf with, written 
acknowledgement from applicable governmental agencies, including 
the Regional Water Quality Control Board, stating that the 
Landfill Closure is complete. 

The Port makes no warranty, express or implied, or other 
representation to the City or its Sublessee other than those 
expressed within this Agreement, including the Site Delivery 
Specifications, as to the fitness or condition of the Property. 

8. This Second Supplemental Agreement shall take effect 
on July 9, 2001, provided that it has been signed by the parties 
and approved by the Port Attorney and City Attorney. 

9. Except as provided in this Second Supplemental 
Agreement, the Lease is. hereby ratified, confirmed and approved. 

IN WITNESS WHEREOF, the parties hereto have caused these 
presents to be executed as of the day and year first above 
written. 

PORT 

CITY OF OAKLAND, a municipal 
corporation, acting by and 
through its Board of Port 
Commissioners 

Dated: By 
Executive Director 

Dated: 

Approved as to form and 

CITY 

CITY OF OAKLAND, a municipal 
corporation, acting by and 
and through its City Council 

By. 
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Approved as to form and 
legality this 2î fK day 

Port Ordinance No-; 3490 

Approved as to form and 
legality this //_ -bL day 

y Attorney 

C o u n c i l O r d i n a n c e No. 11737 C . M . S . ' 
And Counci l Ordinance No. 12121 C.M.S: da ted March 16, 1999 
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Attachment E 

S U M M A R Y O] 

Sublease Page 
and Section 
Page 2, Section 1 
Premises 

Page 4, Section 
3d Water and 
page 28, section 
22 EBMUD 
Agreement 

Page 5, Section 
3e Golf 
Tournament 
Facilities 

Page 13, Section 
6 (a) Minimum 
Rent 

Page 13, Section 
6 (a) (v) Date of 
Annual Rent 
Increase 

Page 13, Section 
6 Rent Windfall 
Provision 

Page 2, Section 3 
(a) FAA a s / 
MALSR Lights 

F P R O P O S E D CH^ 
O F O A K L A N D A ^ 
Existing Sublease 

Entire Subleased 
property as contained 
in Exhibit A to 
original Lease 
Oakland Golf may 
credit the cost of 
unused reclaimed 
water (as per the 
EBMUD Reclaimed 
Water Agreement) 
against rent due to 
the City and Port. 
No specific 
privileged use ofthe 
course and clubhouse 
by the City. 

Oakland Golf pays 
rent an amount that 
is the greater of 
either Minimum 
Rent, or Percentage 
Rent 

Increase in minimum 
rent shall occur 
annually, based on 
the date that the 
sublease took effect 
(May 1) 
N/A 

Requires that 
Oakland Golf abide 
by all FAA 
Regulations and 
Rules regarding 
airport navigational 
aides 

S.NGES T O SUBLEASE B E T W E E N CITY 
rD O A K L A N D G O L F , L L C 
Amended Sublease 

Deletes approximately 
10,000 sq. ft of property 
from comer of Premises 

Deletes Sections 3(d) 
and Section 22 

City shall have the right 
to utilize the course at no 
cost for two tournaments 
per year, and the 
clubhouse for 12 events 
per year 
During the five year 
"Rent Relief period, the 
Minimum Rent amount 
is reduced by one half 

Increase in minimum 
rent shall occur annually 
on July 1, to coincide 
with the City's fiscal 
year 

Should "Rent Relief 
exceed $1.35 million at 
any time during this five 
years, the Reduced 
Minimum Rent shall be 
void 
Further clarifies that the 
FAA has the right to 
install, maintain and 
operate specific 
navigational lighting on 
the Premises, at no cost 
to Oakland Golf LLC 

Additional Explanation 

Deleted premises are 
illustrated in Exhibit A-2 of 
the First Amendment to 
Sublease 
Eliminates rent credit 

Revenues from the two 
tournaments and 12 
clubhouse events shall 
accrue to the City of 
Oakland, Office of Parks & 
Recreation 
Lost rent to the City is 
estimated at $100,000 per 
year over five years, for a 
total projected loss of 
$500,000. Savings to 
Oakland Golf is estimated at 
$1 million. 
This simplifies contract 
management for City and 
Port staff 

Ensures that if the golf 
industry and Oakland Golf 
revenues improve 
significantly during this dme 
period, the City and Port will 
limit their losses. 



Attachment £ 

Sublease Page 
and Section 
Page 19, Section 
14 CIP Fund 

Page 9, Section 3 
(p) Equal 
Employment 

Page 11, Section 
5 (b) Assignment 

Current Sublease 

Oakland Golf 
deposits 4% of gross 
revenue into a 
Capital Improvement 
Project (CIP) Fund. 
One half of this 
amount is credited 
against the rent 
otherwise payable 
Oakland Golf shall 
not discriminate or 
permit discriminafion 
in hiring and 
contracting. 

N/A 

Amended Sublease 

Permanently eliminates 
rent credit for CIP Fund. 
During the five year Rent 
Relief period, reduces 
percentage payable into 
theCIPftindto2%. CIP 
Fund increases to 3% 
thereafter. 

Specifically mandates 
that Oakland Golf shall 
reach out to minorities, 
women, and all segments 
ofOakland population in 
hiring and contracting. 
a "Non-Disturbance 
Clause" for the new Cal 
Berkeley practice 
facility. 

Additional Explanation 

With this change, the 
Minimum Rent paid by 
Oakland Golf shall be an 
amount certain rather than 
subject to reduction based on 
Oakland Golfs credits to the 
CIP fimd. 

To be monitored through 
mandated reporting to the 
City's Contract Compliance 
Division. 

Ensures that the license 
agreement between the UC 
Berkeley and Oakland Golf 
LLC shall be assumed by the 
new sublessee, in the event 
that the Sublease is 
terminated. 



Approved'̂ as to Form an 
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OAKLAND CITY COUNCIL 

Resolution No. C.M.S. 

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR TO 
EXECUTE (!) THE THIRD SUPPLEMENTAL AGREEMENT TO THE 
LEASE BETWEEN THE PORT AND THE CITY AND (2) THE FIRST 
AMENDMENT TO THE SUBLEASE, BETWEEN THE CITY AND 
OAKLAND GOLF LLC, WHICH BOTH SET FORTH THE FOLLOWING 
MODIFICATIONS REGARDING THE OPERATION OF METROPOLITAN 
GOLF LINKS: FIVE YEARS OF RENT RELIEF IN THE PROJECTED 
AMOUNT OF $1 MILLION, RESULTING IN A LOSS OF ANTICIPATED 
REVENUE TO THE GOLF ENTERPRISE FUND OF APPROXIMATELY 
$500,000 OVER THE FIVE YEAR PERIOD AND OTHER CHANGES TO THE 
SUBLEASE INCLUDING DELETION OF REAL PROPERTY TO 

^ ACCOMMODATE THE BAY TRAIL, HIRING, RENT CREDITS, USE OF 
FACILITIES BY CITY, NAVIGATIONAL AIDES, AND ADMINISTRATIVE 
DATES OF SUBLEASE. 

WHEREAS, Metropolitan Golf Links is an 18-hole regulafion public golf course 
developed on property owned by the adjoining Oakland Intemational Airport and was designed 
on the site of ±e former City ofOakland Galbraith Municipal Golf Course("Premises"); and 

WHEREAS, the Port ofOakland ("Port") is the lessor of that real property, and the City 
ofOakland ("City") is the lessee pursuant to the Amended and Restated Galbraith Golf Course 
Lease dated March 16, 1999 as amended by the First Supplemental Agreement and the Second 
Supplemental Agreement ( "Lease") and 

WHEREAS, the City, with the Port's consent, in 2001, subleased the Premises to 
Oakland Golf LLC in an agreement entitled "Sublease and Operating Agreemenf ("Sublease") 
for the purpose of operating and managing the Metropolitan Golf Links; and 

WHEREAS, between 2001 and 2003, Oakland Golf LLC completed a $14 million 
capital improvement project at Metropolitan Golf Course; $9.5 million of which was funded by 
Oakland Golf LLC, and $4.5 million of which was funded by the Port and the City; and 

WHEREAS, Oakland Golf LLC has requested a temporary reduction in its rent for 
Sublease years 6 through 10 in the total amount of approximately $ 1 million over the next five 
years in order to continue the economic viability ofthe enterprise; and 

WHEREAS, without rent relief, Oakland Golf LLC would be forced to cut costs, which 
would lower maintenance standards at the course, and 



WHEREAS, to accomplish the desired rent relief, it was necessary for the staff from the 
City and Port to modify and amend two separate documents: 1) the Third Supplemental 
Agreement to the Amended and Restated Lease between the Port and the City, and 2) the First 
Amendment to the Sublease and Operating Agreement between the City and Oakland Golf LLC, 
both of which are presented to the City Coimcil for approval; and 

WHEREAS, the City and Port desire to amend the Lease to delete a portion ofthe land 
consfituting the Leased Premises fi-om the Lease in order to efficiently accommodate the 
proposed Bay Trail; and 

WHEREAS, the Bay Trail is planned to provide pedestrian and bicycle access along the 
edge ofthe San Francisco Bay; and 

WHEREAS, the portion ofthe proposed Bay Trail in the vicinity ofthe Course requires 
approximately 10,000 square feet of land which is currently leased by the Port to the City and 
subleased by the City to Oakland Golf; and 

WHEREAS, the City and Oakland Golf LLC, with the Port's consent, desire to amend 
additional provisions of the Sublease, including hiring, use of the golf course by the City, use 
and responsibility for the new UC Berkeley short-game practice facility, rent credits, installation 
of navigational aides for the Oakland Intemafional Airport on golf course property, and the 
administrative dates ofthe sublease; now therefore be it 

RESOLVED, that the City Council accepts and approves the Thh*d Supplemental 
Agreement to the Amended and Restated Groimd Lease, between the Port of Oakland and City, 
as presented to the City Council; and be it 

FURTHER RESOLVED, that the City Council accepts and approves the First 
Amendment to the Sublease and Operating Agreement, between the City ofOakland and 
Oakland Golf LLC, as presented to the City Council; and be it 

FURTHER RESOLVED: That the Office of tiie City Attomey has approved tiiis resolution 
as to form and legality and a copy will be on file in the Office ofthe City Clerk. 

IN COUNCIL, OAKLAND, CALIFORNIA , 2008 

PASSED BY THE FOLLOWING VOTE: 

AYES - BRUNNER, KERNIGHAN, NADEL, QUAN, BROOKS, REID, CHANG, AND 
PRESIDENT DE LA FUENTE 

NOES-

ABSENT-

ABSTENTtON -

ATTEST: 

LATONDA SIMMONS 
City Clerk and Clerk ofthe Council of 
the City of Oakland, California 




