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Police Commission



April 27, 2020

Re: Resolution to Amend City Charter Section 604 (Police Commission)

Dear Oakland City Council,

The Oakland Police Commission (“Commission”) has had the opportunity to review, analyze, discuss, and edit the resolution proposing to amend City Charter Section 604 as related to the Commission (hereinafter referred to as the “Resolution”).  On April 25, 2020, we received what we believed to be the most recent draft of the document coming from Council President Kaplan and the Oakland City Attorney’s Office.[footnoteRef:1] As such, we attach a draft of our redline edits in this letter.  [1:   On April 27, 2020, the Commission received another set of edits to the Resolution from the City Administrator, but has not had an opportunity to review that document and treats the April 25, 2020 version of the document as the operative document.] 


Many of our edits are slight corrections so that the Resolution may be as accurate as possible.  Other corrections may reflect our better understanding of terminology as it relates to the practical and reality of the operation of the Commission.  We have selected the “big picture” modifications to the Resolution to highlight and clarify below.

[1] Section 604, Subsection (a)5

Current language: “The City Administration shall not exercise any managerial authority over Commissioners or their designated staff, and shall not initiate an investigation for the purpose of removing a Commissioner.”

Suggested language: “The City Administration shall not, under any circumstances, investigate a Commissioner or Commissioners for the purpose of removal.”

Subsection (b)(1) already makes clear the Commission’s role to “organize, reorganize, and oversee” CPRA and the Office of the Inspector General.  An attempt at additional clarification may confuse this issue and thus there is no need to mention “managerial authority”.  The Commission’s suggested language -- “The City Administration shall not initiate an investigation of a Commissioner unless required by law or collective bargaining agreement” -- is also more appropriately included in Subsection (c)10.

[2] Section 604, Subsections (b)4 and (b)5

The Commission would like to make clear that:

These subsections should make clear that the Commission may propose changes to policies on its own accord, or may modify changes to policies proposed by the Department.  The Commission’s draft includes such an edit. 

These subsections should also change the required vote from the Commission on policy issues be made by no fewer than four (4) votes, as opposed to six (6) votes. To require a super-majority (six votes out of seven total Commissioners) appears to be without reason or logic.  It is nonsensical to require a higher standard of votes to make recommendations on policy when the Commission has the ability to remove the Chief of Police with five affirmative votes.  See Section 604, Subsection (b)10.  A majority of Commission votes, although no less than four, is the appropriate measuring stick in this instance.

Lastly, the Commission believes that these Subsections should not create any obligation or obstacle to the City Council that does not currently exist.  References to the City Council authorizing the Commission, by ordinance passed by no fewer than six (6) votes, to propose its own changes, or to propose modifications to the Department’s proposed changes appears to be unnecessary and creates excessive burdens to the City Council.

[3] Section 604, Subsection (b)8

The Commission believes that the Chief of Police should attend Commission meetings, if practicable, and that if the Chief cannot attend in person, that the Chief attend through his or her designee.  This section should be edited to reflect that.  Additionally, the Chief of Police or her or his designee shall also respond to requests made by the Commission, through its Chairperson, and not necessarily through a vote of the Commission.  

[4] Section 604, Subsection b(10)

The Commission suggested change for this Subsection addresses logistics surrounding the Chief’s selection of the Chief of Police from candidates presented by the Commission.  The Commission’s suggested language would be as follows: “The Commission, with the assistance of the City Administrator, shall prepare and distribute a job announcement for the Chief of Police. The Commission shall select at least three (3) candidates for the Mayor’s consideration for the position. The Mayor may appoint a Chief of Police from these three (3) candidates or may reject all three (3) candidates and request the Commission provide a list of two (2) additional candidates. In the event, that the Mayor rejects these two (2) candidates, the Commission will continue to provide a list of two (2) additional candidates until the Mayor selects a Chief of Police. If the Mayor rejects any group of candidates, the Mayor must articulate a rationale for the rejection in writing and in closed session as allowed by law.”

[5] Section 604, Subsection b(11)

The Current Language appears to preclude the Chairperson of the Commission from attending the any Department Force Review Board.  However, it is clear from previous experience that the Chairperson of the Commission, along with the Agency Director and the Inspector General (or their designees), should all attend the Department Force Review Board as non-voting members.  The Commission’s relationship, understanding, and knowledge of the process are only increased by active participation by the Commission Chairperson in these meetings.

[6] Section 604, Subsection (c)1

Subsection (c)1 should delete the phrase: “Commissioners shall be issued identification cards, but not be issued and shall not display, wear, or carry badges that identify themselves as Commissioners.”

This suggested edit is a personal attack on an individual Commissioner and certainly does not belong in the City Charter.  Commissioners voted to purchase, where needed, their own manner of identification and such items have been procured and used by Commissioners where appropriate.  All use of identification in any form by all Commissioners has been appropriate and to suggest otherwise is highly inappropriate.  Any misuse or abuse of position by a Commissioner should be investigated by the Public Ethics Commission, but ethical violations should not be redefined through the Charter. 

[7] Section 604, Subsection (c)3

The Commission takes no position regarding the qualifications or the disqualifying factors regarding the members of the Selection Panel.

[8] Section 604, Subsection (c)9

Current language: “Any Commissioner who fails to attend a required training after such training is offered three (3) times shall be suspended and deemed ineligible to conduct Commission business and may be subject to removal by the City Council.”

Suggested language: “The City Attorney shall be responsible for providing or coordinating an orientation and training to the Commission on a schedule that is approved by the Commission. The City Attorney shall make a training library available so that new Commissioners and Alternate Commissioners may receive an orientation and training as expeditiously as possible.”

Commissioners all have occupations and they are all volunteers.  Some Commissioners cannot attend trainings on a “9 to 5” schedule.  The issue isn’t attendance, but the manner in which training is offered.  The suggested edit to this section would require the City Attorney to make a training library available to Commissioners so that Commissioners would not impose on others in order to receive an orientation or training in specific areas.  Having trainings available on video would allow the City to save significant resources.

[9] Section 604, Subsection (c)10

This section should include the sentence: “The City Administration shall not initiate an investigation of a Commissioner unless required by law or collective bargaining agreement.”  Because of the City Administrator’s investigation into an unsubstantiated allegation against an individual Commissioner’s conduct outside of the City of Oakland and not involving any City of Oakland employee, it is clear that the City should be reminded that it is the purview of the Public Ethics Commission to investigate any allegations against Commissioners. 

[10] Section 604, Subsection (e)4

Current language: “The staff of the Agency shall consist of no fewer than one (1) line investigator for every one-hundred (100) sworn officers in the Department.”

Suggested language: “The staff of the Agency shall consist of no fewer than one (1) line investigator for every one-hundred (70) sworn officers in the Department.”

Other provisions in this set of Charter amendments increase the speed at which the Citizens’ Police Review Agency (CPRA) will have to complete its investigative reports and increase the overall number of reports and investigations.  The proposed changes to Subsection (f)(3) would significantly change the operations of CPRA.  The new requirement of a 250-day completion deadline for CPRA investigations is admirable, and is also smart given the increased powers of the Commission to review certain CPRA investigations detailed in other parts of this measure. But it also reduces the time to investigate by over one-hundred days, the same as a 32% increase in workload for CPRA.  For this reason, it is not possible to achieve that goal with current staffing.  To meet those increased burdens, the staffing ratio would have to be changed to one investigator for every seventy officers.  Currently, that would be an increase of three investigators.  

Additionally, the date by which the number of investigators should be determined at the beginning of each two-year budget cycle based on the number of sworn officers employed by the Department as of April 1, not June 1, for better budgetary planning purposes.

[11] Section 604, Subsection (e)6

Current language: “By an affirmative vote of at least five (5) members or by an affirmative vote of four (4) members with the approval of the City Administrator, the Commission may terminate the Agency Director or the Inspector General.

Suggested language: “By an affirmative vote of at least five (5) members, the Commission may remove the Agency Director and/or the Inspector General.”

Clarifying that termination or removal of the CPRA Director or the Inspector General must involve an affirmative vote of at least five members, keeps consistency with the Commission’s ability to remove another City employee (the Chief of Police).  There is no need to involve any longer the City Administrator as these at-will positions are hired and supervised solely by the Commission.

[12] Section 604, Subsection (g)2

We are requesting that this phrase be deleted from Subsection g(2): “After reviewing the Agency’s submission, the Agency’s findings and proposed discipline shall also be submitted to the Discipline Committee which may require the Agency to further investigate the complaint by notifying the Agency Director, in writing, of the specific issues that need further investigation.”

The Discipline Committee should not possess investigative powers, the ability to investigate the matter further, or direct the Agency to re-open any investigation.  Logistically speaking, after the creation of the Discipline Committee and referral of the matter to said Committee, time is generally of the essence, because the Committee is bumping up against the § 3304 deadline (Government Code §3304 requires that disciplinary charges be issued within the one-year statute of limitations outlined in the Public Safety Officers Procedural Bill of Rights Act).  Additionally, it is also impractical for any Discipline Committee to conduct further investigation without independent investigators and staff.  It is fair to require that the Discipline Committee be limited to the record created by the two investigative agencies as an appellate court would be.

[13] Section 604, Subsection g(3)

Current language: “The Agency shall notify the Chief of its final decision regarding how it will proceed within five (5) business days of the Chief’s notice of completion of his or her investigation” 

Suggested language: “The Agency Director shall notify the Chief of Police within seven (7) days if it is the Agency’s intent to close its investigation or not to conduct its own investigation.”

Read literally, the current language provides CPRA only five days to investigate such cases.  Since this Subsection applies to the most serious cases, this deadline is intended to set a timeframe within which CPRA will communicate its intent to investigate the case or not.

[14] Section 604, Subsection f

We have no substantive edits to this Subsection regarding investigations.  The Commission endorses and adopts these changes in the attached draft.

[15] Section 604, Subsection g(5)

Current language: “The Commission may convene a Discipline Committee to review the findings and proposed discipline in any investigation of Level 1 use of force, sexual misconduct and untruthfulness, even if the Chief and the Agency agree on the findings and proposed discipline.  The Commission must convene such a Discipline Committee by a vote of no fewer than five (5) affirmative votes, and within thirty (30) days of the Commission’s receipt of notification of the Chief’s and the Agency’s agreed-upon findings and proposed discipline.”

Proposed language: “The Commission may review findings and proposed discipline in any investigation of Level 1 use of force, sexual misconduct, or untruthfulness, even if the Chief and the Agency agree on such findings and proposed discipline. Review of findings that are not the subject of a conflict, as described in Subsection g(2) of this article, shall be conducted for information only, and to allow the Commission to properly supervise the work of the Agency. When conducting a review pursuant to this section, the Commission shall not disturb the findings and recommended discipline agreed to by the Chief and the Agency.”

The Commission should not be able to review the findings and proposed discipline in any case where the Agency the Chief of Police agree on the findings and proposed discipline, in order to change or modify the findings or discipline.  Instead, the Commission seeks to have only an ability to review certain cases in such cases for informational purposes only in order to properly evaluate the ongoing operations and work product of the Agency.  As a practical matter, this section would require the most serious cases to be completed about ninety days before the § 3304 deadline, otherwise the Commission would not have the ability to double-check the work as described here and notify the officer in time.  The Commission’s proposed edit would allow for the Commission to convene the Discipline Committee through or after the § 3304 deadline in order to review the decision making of the Agency.

[16] Section 604, Subsection (i)2

Current language: “Commission Attorneys shall represent the City as an organization and shall not commence any claim or other legal proceeding against the City on behalf of the Commission. Commission Attorneys shall respond to any petition or application for a writ of mandate, restraining order or injunction brought against the Commission or against Commissioners in its or their official capacity unless the City Council votes to refer the matter to the City Attorney for response. The City Attorney shall act as legal counsel on behalf of the Commission and Commissioners in all litigation involving it or them in their official capacity in accord with Section 401(6) of this Charter.”

Suggested language: “Commission Attorneys shall represent the City as an organization and shall not commence any claim or other legal proceeding against the City on behalf of the Commission. The City Attorney, in consultation with Commission Attorneys, shall act as legal counsel on behalf of the Commission and Commissioners in all litigation involving it or them in accord with Section 401(6) of this Charter.”

The Commission is concerned that the lack of finances may affect its ability to maintain legal representation.  There is no way in which to guarantee or provide for a budget that would anticipate potential legal needs.  Legal requirements and a corresponding budget would fluctuate wildly from year to year.  As such, the City Attorney should continue to represent the Commission and individual Commissioners, but in consultation with Commission Attorneys. 

Thank you for consideration of the Commission’s comments and edits to the Resolution.  If you have any questions, please do not hesitate to contact our liaisons on this issue -- Vice Chair Henry Gage, III (hgage@oaklandcommission.org) or Commissioner Edwin Prather (eprather@oaklandcommission.org).  Thank you in advance for your support.

Very truly yours,

Regina Jackson
Chair, Oakland Police Commission
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