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TO: Office of the City Administrator

ATTN:  Deborah Edgerly

FROM: Community & Economic Development Agency

DATE:  July 19, 2005 _

RE: A PUBLIC HEARING AND ADOPTION OF A RESOLUTION DENYING THE
APPEAL AND SUSTAINING THE DECISION OF THE CITY PLANNING
COMMISSION IN APPROVING THE APPLICATION FOR A PLANNED UNIT
DEVELOPMENT FOR SEVEN SINGLE-FAMILY RESIDENTIAL LOTS ON
KENILWORTH ROAD (OFF STRATHMOOR DRIVE, IN THE GENERAL AREA
BETWEEN DRURY ROAD AND NORFOLK ROAD)

SUMMARY

This project, to develop a 2.9 acre site for the construction of seven single-family dwellings, was
approved by the Planning Commission on May 4, 2005 after two public hearings. On May 13,
2005, Jim Heldman filed an appeal of the Planning Commission’s approval on behalf of himself
and seven neighbors {Attachment A). The appellants allege that the Planning Commission
violated the California Environmental Quality Act (CEQA) by improperly applying the
Categorical Exemption for in-fill developments to the project. The appellants state in their
appeal that they are not opposed to the development itself, but rather question the procedural
validity of the Planning Commission’s approval. Staff responses to the grounds for appeal are
discussed in the Key Issues and Impacts section of this report. Staff recommends that the
Council uphold the Planning Commission’s approval of this project and deny the appeal.

FISCAL IMPACT

The project involves a private development that does not request or require public funds. The
appellant submitted the required appeal fees. If constructed, the project would provide a positive
fiscal impact to the City of Oakland through increased property tax valuation.

BACKGROUND

The subject site is approximately 2.9 acres located in the Oakland hills, on Kenilworth Road, off
of Strathmoor Drive in the general area between Drury Road and Norfolk Road. This application
would establish a PUD (Planned Unit Development) to prepare the site for the sale and
construction of seven custom single-family dwellings, which will be maintained through a
maintenance agreement among the seven property owners. In addition, the project will create a
boundary conservation easement to prevent the future extension of Kenilworth Road.

The proposed PUD includes the following components: (1) a tentative parcel map to subdivide

and reconfigure four existing legal lots into seven lots, (2) development of the subdjvi '02
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improvements for the project site and specific development footprints for seven custom-built,
single-family residences, including parking, landscaping, and post-construction stormwater
management facilities, (3) roadway improvements, including widening and paving the unpaved
portion of Kenilworth Road, (4) wildland fire protection, (5) geotechnical and erosion
stabilization of the site and of upslope properties, (6) enhancement and protection of a small on-
site wetland and drainage course, including establishment of a creek boundary conservation
casement and, (7) various other improvements incorporated as part of the project that address
lighting, air quality, trees, archeological, seismic, erosion, hazardous materials, water quality,
noise and solid waste.

The site is located in the North Hills Planning Area of the Oakland General Plan. The land use
designation is Hillside Residential (single unit structures). The zoning district is R-30, One-
Family Residential Zone, S-14, Community Restoration Combining Zone, and S-18 Mediated
Design Review Overlay Zone.

Staff has determined that the project meets the conditions for the In-Fill Development Projects
exemption contained in CEQA Guidelines Section 15332 (“Infill Exemption™):

(a) The project is consistent with the applicable general plan designation and all applicable
general plan policies as well as applicable zoning designation and regulations;

(b) The proposed development occurs within city limits on a project site of no more than five
acres substantially surrounded by urban uses;

(c) The project site has no value as habitat for endangered, rare or threatened species;

{(d)  Approval of the project would not result in any significant effects relating to traffic,
noise, air quality, or water quality; and

(e) The site can be adequately served by all required utilities and public services.

An Environmental Evaluation prepared for the project demonstrates that the project meets CEQA
Guidelines section 15332 (Infill Exemption), that no exceptions apply that would invalidate use
of the CEQA exemption and the project will not have a significant impact on the environment.
Therefore, staff has determined that the project is exempt from Environmental Review pursuant
to the Infill Exemption.

On May 4, 2003, the Planning Commission made the required findings and approved the Planned
Unit Development, Tentative Parcel Map, and Creek Permit, as well as staff’s environmental
determination.

KEY ISSUES AND IMPACTS

The appellants’ letters are attached as Attachment A. The grounds for the appeal, as contained in
the appeal letters, are shown verbatim below in bold text. A staff response follows each ground
in italic type.

The CEQA exemption applied to the project by the Planning Commission is not
applicable/legal because:
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1. The project does not comply with specific criteria in the exemption with respect to
endangered species.

Staff Response: A condition of the In-Fill Exemption is that the project site has no value as
habitat for endangered, rare or threatened species. The appeal raises concerns regarding the
potential for special-status plant species and the Alameda whipsnake to occur on the site.

Literature research and field surveys were conducted to establish the biological setting of the
project site (LSA Associates, Inc., 2001, Olberding Environmental, 2003a, 2003b, 2003¢). Fall
and subsequent spring surveys did not identify the presence of any candidate, sensitive or
special-status plant species on the site and concluded that conditions at the project site are not
likely to support such plant species. This was confirmed in a June 28, 2005 clarification letter
from Olberding Environmental.

According to two separate habitat analyses for the site, the site does not provide suitable habitat
for special status wildlife species, including the Alameda whipsnake. This was confirmed in the
June 28, 2005 clarification letter.

Appellants allege that the biological survey excluded an assessment of potential whipsnake
habitat on an acre subsequently added to the site. In fact, the entire 2.9 acre site was addressed
in the habitat analyses, as well as the site’s location adjacent to a large, privately owned
undeveloped area (apparently part of a large residential estate), as explained in the June 28,
2005 clarification letter.

The Army Corps of Engineers and California Department of Fish and Game (DFG) were also
consulted in 2003 for the 1.4 acre portion of the property that contains the creek and wetland
features. The Corps verified a small wetland and drainage swale, and DFG issued Lake and
Streambed Alteration Agreement (No. 1600-2003-5143-3) that authorized the proposed removal
and pruning of riparian vegetation (there are no impacts to the wetland or creek features
proposed or authorized). In its authorization of this vegetation removal and pruning activity,
DFG did not express any concerns with any rare, threatened or endangered species, nor require
any species-related mitigations/conditions or future notification. (The 3 lots that were
subsequently added to the PUD application do not contain any wetland or creek features that
are subject to DFG or Corps jurisdiction.)

Accordingly, staff found that the project site has no value as habitat for endangered, rare or
threatened species.

2. The Creek Protection Permit is not a Development Permit and therefore not subject
to this exemption.

Staff Response: Appellants allege that because a Category 3 Creek Protection Permit (required
for the proposed infrastructure improvements) is a discretionary project “subject to CEQA
review” per section 13.16.140 of Oakland’s Creek Protection Ordinance it does not qualify for
the Infill Exemption.
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CEQA requires that the entire project be evaluated for environmental impacts. Here, the
proposed project is the development of seven single-family dwellings. Numerous
approvals/permits are necessary for the development project, including a Tentative Parcel Map,
Planned Unit Development and a Creek Protection Permit. Contrary to Appellants’ contentions,
the Creek Protection Permit is a development permit, as it is required to develop the property.
The CEQA In-fill Exemption is not limited to a specific type of permit.

Oakland’s Creek Protection Ordinance provides that Creek Permit Categories I and II are
ministerial and therefore not subject to any CEQA review whatsoever. Categories Il and IV, on
the other hand, are discretionary actions, and therefore subject to some level of CEQA review.
As discussed at the May 4, 2005 Planning Commission hearing, the use of an exemption is one
appropriate method of satisfying the requirement for “CEQA review” of a project required by
section 13.16.140. Indeed, the vast majority of Category II and IV Creek Protection Permits
issued by the City are eventually found to be consistent with at least one or more of the 33
classes of CEQA exemptions.

Oakland Municipal Code section 17.158.170 specifically provides in relevant part: “Projects
requiring any discretionary approvals may be subject to environmental review under CEQA
unless otherwise exempt... ”(underline added). As required by sections 13.16.140, because the
Category 3 Creek Protection Permit is discretionary, the City performed the “environmental
review under CEQA"” required by Section 17.158.170 and determined the project was exempt
because it was consistent with the In-Fill Exemption.

3. Use of this exemption is prohibited by CEQA’s Article 19, Section 15300.2,
Exceptions to Categorical Exemptions, as supported by clear recent case law.

Staff Response: Appellants identify three exceptions to the use of Categorical Exemptions that
could potentially apply to this project. These exceptions are based on location (section
15300.2(a)), cumulative impact (section 15300.2(b)), and unusual circumstances (section
15300.2(c)}. Appellants also cite the California Court of Appeal’s decision in Salmon Protection
and Watershed Network et al. v. The County of Marin (Case No. A105592, January 18, 2005)
("SPAWN?”) in support of their appeal.

Staff determined, on the basis of a detailed environmental evaluation, that none of these
exceptions apply to the project.

The section 15300.2(a) exception expressly applies only to class 3, 4, 5, 6 and 11 exemptions. It
does not apply to the exemption used here (class 32, In-Fill Development Projects).

The section 15300.2(b) exception applies if the cumulative impact of successive projects over
time is significant. Staff has determined, based on an evaluation of potential environmental
impacts, that this project would not have any cumulatively considerable impacts.

Lastly, the exception in section 15300.2(c) applies if there is a reasonable possibility that the

activity will have a significant effect on the environment due to unusual circumstances. This
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exception also does not apply here as staff found, based on a detailed environmental evaluation,
that this project could not have a significant effect on the environment and there were no unusual
circumstances here. This site presents similar challenges as other creek side development
projects in Oakland. There is nothing unusual about this site that sets it apart from the over
3,000 other creek side properties, containing over 40 miles of unculverted creeks.

In the SPAWN case cited by appellants, the County of Marin’s approval of a project to build a
four-bedroom house in a designated “'steam conservation area” was set aside because the
County wrongly applied CEQA’s “New Construction or Conversion of Small Structures”
exemption to the project. The court held that the exemption did not apply because the project fell
within a stream conservation area and had the potential to impact a County designated
environment resource of critical concern, thereby falling within the exception to Categorical
Exemptions contained in CEQA Guidelines section 15300.2(a).

The County Board of Supervisors in SPAWN found that the project had potential “adverse
impacts on the habitat of threatened or endangered species,” and created “possible
disharmonies with the creek.” Both the County Community Development Agency and the County
Planning Commission imposed comprehensive mitigation measures on the project to address
these impacts. The Board then concluded that the project, as mitigated, would not result in
adverse effects. The court held that the Board’s original findings of potential adverse impacts
disqualified the project for a categorical exemption, and that it should not have taken the
mitigation measures into account when it ultimately determined whether the project would have
significant environmential effects.

The present case differs significantly from SPAWN. Here, the project itself was designed in such
a way to avoid potential significant environmental impacts and to meet City requirements for
issuance of development-related permits. No mitigation measures were imposed on the project
by the City and both the Oakland Community & Economic Development Agency and the
Planning Commission found that the project would not have a significant impact on the
environment. The improvement measures that form part of the project (relating to noise, air
quality, habitat, etc.) are standard conditions of approval for hillside/creekside lots and/or urban
in-fill development, which are designed to meet City requirements. CEDA's Planning and
Zoning Division has developed standard conditions of approval, some of which the project
applicant chose to incorporate into his project; other standard conditions were imposed by the
City (see “Standard Conditions of Approval—A List of Conditions of Approval Templates for
projects approved under the Oakland Planning Code (Version 10/01/03)). All relevant standard
conditions would have been imposed regardless of CEQA. Thus, even if the project were found
to be statutorily exempt from CEQA, the relevant standard conditions of approval would have
been applied. Staff went through its normal course of project review for such properties, which
includes habitat review and creek ordinance requirements, and found no “unusual
circumstances” requiring special mitigation measures. This project is typical of small
developments in the Oakland hills.

Appellants argue that the SPAWN decision means that a categorical exemption cannot be used
whenever a project is structured in such a way as to minimize environmental impacts ogfet
.

Ttem:
City Council
July 19, 2005



Deborah Edgerly Page 6
July 19, 2005

City requirements. This reading is untenable as it would mean that no project containing
standard conditions of approval, designed to meet City requirements for development-related
permits, would ever qualify for an exemption. Infill projects that contain standard conditions of
approval and do not pose a significant threat to the environment, such as this one, should be
good candidates for categorical exemptions.

4. The CEQA Exemption applied to the project by the Planning Commission is not
applicable/legal because use of that exemption is not provided for in the City’s Review
Regulations (Municipal Code Section 17.158.280).

Staff Response: Section 17.158.280 lists “activities that are considered to be within the twenty-
nine (29) classes of categorical exemptions listed in Article 19 of the Guidelines.” Section
17.158.280 was drafted before the in-fill housing exemption was promulgated, when there were
only 29 classes of Categorical Exemptions (now there are 33). Regardless, section 17.158.280
specifically states that the list is not exhaustive ("These activities include but are not limited to
the following...”).

S. The project site is neither urban nor infill.

Staff Response: CEQA Guidelines section 15332(b) requires a project site to be “substantially
surrounded by urban uses.” Although CEQA does not expressly define “urban uses,” CEQA
Guidelines section 15387 defines “urbanized area” as “a central city or a group of contiguous
cities with a population of 50,000 or more, together with adjacent densely populated areas
having a population density of at least 1,000 persons per square mile.”” Under section 15387,
the City can determine whether a project is in an urbanized area by referring to the U.S. census
maps, which designate certain areas as urban. As discussed at both the April 20 and May 4,
2005 Planning Commission hearings, the 2000 U.S. census maps indicate that the entire City of
Oakland is an urbanized area. For the 2000 census, the U.S. Census Bureau classified all
territory, population and housing located within an urbanized area or urban cluster as urban.

Moreover, the site is also zoned R-30, a One-Family Residential zone, intended to “create,

enhance and preserve areas for single-family dwelling in_desirable settings for urban living,
and is typically appropriate to already developed lower density dwelling areas of the City.”

The site is also designated as Hillside Residential in the general plan. Key objectives of the
Hillside Residential land use classification are

e Develop high-quality custom detached single family structures in keeping with surrounding
residential development.

¢ Foster healthy, vital, and distinctive neighborhoods with adequate open space.

¢ Encourage high-quality housing for a range of incomes in Oakland’s neighborhoods.

s Construct housing to meet current and future needs of the Oakland community.

s Preserve, protect, and enhance riparian areas and biological resources.

Thus, the general plan and zoning call for urban uses at the project site.
Item:
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In addition, the actual physical development pattern of the surrounding area demonstrates that
the project site is in a low density, urbanized residential setting. The project site is completely
surrounded by residential development, including single-family dwellings to the east, west and
north and multi-family dwellings to the south. Although there is a large privately owned hillside,
residential estate to the south and west, it is not publicly owned or designated open space.
Further, the site, including the right-of-way of Kenilworth Road, was platted as part of the
original 1925 Gwen Units of the Highlands of Oakland subdivision which contains
approximately 373 residential lots. Although the April 20, 2005 Staff Report to the City
Planning Commission (page 4) described the subject site as “located at the edge of existing
development,” a more accurate description would be that the “site is separated from the edge of
existing development by other urban residential uses, including roadways and residential
structures, and that development of the site would not extend the urban boundaries but rather
fill-in some of the checkerboard development pattern, which typifies in-fill development.”

In sum, the project site is substantially surrounded by urban uses.
SUSTAINABLE OPPORTUNITIES

This section describes the sustainable opportunities that are being addressed or will be
implemented as part of the item, such as:

Economic: The project will expand the available housing inventory in the City of
QOakland.

Environmental: The project has been found to be exempt under Section 15332 “In-Fill
Development Projects” of the State of California Environmental
Quality Act (CEQA). Furthermore, the project would provide
additional benefits in the form of slope stabilization, improved
stormwater and sanitary sewer infrastructure, improvements to
Kenilworth Road, and creek protection and enhancement.

Social Equity:  The project benefits the community and improves social equity by
providing additional available housing to the City of Oakland as well as
additional temporary jobs during the construction of the project.

STAFF RECOMMENDATION AND RATIONALE

Staff recommends that the City Council adopt the attached Resolution upholding the Planning

Commission approval and denying the appeal.

1. The Planning Commission’s decision was based on its thorough review of all pertinent
aspects of the project.

2. An environmental evaluation prepared for the project demonstrates that the project will not
have a significant impact on the environment.

3. The project meets the conditions for the In-Fill Exemption.

ALTERNATIVE CITY COUNCIL ACTIONS

Item:
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The City Council also has three other options in addition to the recommended action above.

1. The City Council could uphold the appeal and reverse the Planning Commission decision to
apply the In-Fill Exemption to this project, thereby requiring preparation of an Initial Study
in order to determine the appropriate level of environmental scrutiny under CEQA.

2. The appeal could be denied, but with additional conditions imposed on the project.

The item could be continued pending new information or further clarification of conditions

or property inspection.

i

ACTION REQUESTED OF THE CITY COUNCIL

1. Affirm staff's environmental determination to apply an In-fill Exemption to this project under
CEQA guidelines Section 15332.

2. Adopt the attached Resolution upholding the Planning Commission approval and denying the
appeal.

Respectfully submitted,

CLAUDIA CAPYIO

Development Director
Community & Economic Development Agency

Approved and Forwarded to the City Council:

DEBORKH EDGERLY
Office of the City Administrator

ATTACHMENTS:

A. Appellant’s letter of May 12, 2005 and May 13, 2005

B. Planning Commission April 20, 2005 Staff Report and May 4, 2005 Addendum
C. Clarification letter from Biologist

City Council
July 19, 2005
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RESOLUTION NO. C.M.S.

INTRODUCED BY COUNCILMEMBER

RESOLUTION DENYING THE APPEAL AND SUSTAINING THE
DECISION OF THE CITY PLANNING COMMISSION IN
APPROVING THE APPLICATION FOR A PLANNED UNIT
DEVELOPMENT FOR SEVEN SINGLE-FAMILY RESIDENTIAL
LOTS ON K ENILWORTH R OAD (OFF STRATHMOOR DRIVE, IN
THE GENERAL AREA BETWEEN DRURY ROAD AND NORFOLK
ROAD)

WHEREAS, the property owners, David McDonald and Eva Gero, filed an
application on April 28, 2004 for a Planned Unit Development for seven single-family
residential lots on Kenilworth Road (Project); and

WHEREAS, the application was duly noticed for the City Planning Commission
meeting of April 20, 2005 and the Commission took testimony and considered the matter but the
matter was continued to the May 4, 2005 Planning Commission meeting; and

WHEREAS, the May 4, 2005 City Planning Commission meeting was also duly noticed
and the Commission took testimony and considered the matter, closed the public heaning,

deliberated and voted to affirm staff’s environmental determination and approve the Project (6-0-
1); and '

WHEREAS on May 13, 2005, an appeal of the Planning Commission’s approval and a
statement setting forth the basis of the appeal was received; and

WHEREAS, after giving due notice to the Appellants, the Applicant, all interested
parties and the public, the Appeal came before the City Council for a public hearing on July 19,
2005; and

WHEREAS, the Appellants, the Applicant, supporters of the application, those opposed
to the application and interested neutral parties were given ample opportunity to participate in the
public hearing by submittal of oral and/or wnitten comments; and

WHEREAS, the public hearing on the Appeal was closed by the City Council on July 19,

/92
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Now, Therefore, Be 1t

RESOLVED: The requirements of the California Environmental Quality Act (CEQA) of
1970, as prescribed by the Secretary of Resources, and the City of Oakland’s environmental

review requirements, have been satisfied, and, in accordance the adoption of this resolution is
exempt from CEQA under Section 15332 “In-Fill Development” of the State CEQA Guidelines.

FURTHER RESOLVED: That, the City Council, having heard, considered and
weighed all the evidence in the record presented on behalf of all parties and being fully informed
of the Application, the City Planning Commission’s decision, and the Appeal, finds that the
Appellant has not shown that the City Planning Commission’s decision was made in error, that
there was an abuse of discretion by the Commission or that the Commission’s decision was not
supported by substantial evidence in the record, based on the Apnl 20, 2005 Staff Report and the
May 4, 2005 Staff Report Addendum to the City Planning Commission (attached as Exhibit “A”)
and the July 19, 2005, City Council Agenda Report (attached as Exhibit “B”) hereby
incorporated by reference as if fully set forth herein. Accordingly, the Appeal is denied, the
Planning Commission’s CEQA findings and decision are upheld, and the Project is approved (the
Planned Unit Development, Tentative Parcel Map and Creek Protection Permit), subject to the
findings and conditions of approval contained in Exhibits “A.”

FURTHER RESOLVED: That, in support of the City Council’s decision to approve
the Project, the City Council affirms and adopts the April 20, 2005 Staff Report and the May 4,
2005 Staff Report Addendum to the City Planning Commission (including without limitation the
discussion, findings, conclusions and conditions of approval} all attached as Exhibit “A”, as well
as the July 19, 2005, City Council Agenda Report, attached hereto as Exhibit “B,” (including
without limitation the discussion, findings, and conclusions relating to CEQA), except where
otherwise expressly stated in this Resolution.

FURTHER RESOLVED: That, the City Council finds and determines that this
Resolution complies with CEQA and the Environmental Review Officer is directed to cause to

be filed a Notice of Exemption with the appropriate agencies.

FURTHER RESOLVED: That, the record before this Council relating to this
application and appeal includes, without limitation, the following:

1. the application, including all accompanying maps and papers;
2. all plans submitted by the Applicant and his representatives,
3. the notice of appeal and all accompanying statements and materials;

4. all final staff reports, final decision letters and other final documentation and
information produced by or on behalf of the City, including without limitation and all



related/supporting final materials, and all final notices relating to the application and attendant
hearings;

5. all oral and written evidence received by the City Planning Commission and City
Council during the public hearings on the application and appeal; and all written evidence
received by relevant City Staff before and during the public hearings on the application and
appeal;

6. all matters of common knowledge and all official enactments and acts of the City,
including, without limitation (a) the General Plan; (b) Oakland Municipal Code (c¢) Qakland
Planning Code; (d) other applicable City policies and regulations; and, (e) all applicable state and
federal laws, rules and regulations.

FURTHER RESOLVED: That, the custodians and locations of the documents or
other materials which constitute the record of proceedings upon which the City Council’s
decision is based are respectively: (a) Community & Economic Development Agency, Planning
& Zoning Division, 250 Frank H. Ogawa Plaza, 3™ Floor, Oakland CA.; and (b) Office of the
City Clerk, 1 Frank H. Ogawa Plaza, 1* floor, Oakland, CA.

FURTHER RESOLVED: That, the recitals contained in this Resolution are true and
correct and are an integral part of the City Council’s decision.

In Council, Oakland, California, 2005

PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, BRUNNER, CHANG, NADEL, QUAN, REID, KERNIGHAN, AND
PRESIDENT DE LA FUENTE
NOES-
ABSENT-
ABSTENTION-
ATTEST:

LaTonda Simmons
City Clerk and Clerk of the
Council of the City of
Oakland, California
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CITY OF OAKLAND
REQUEST FOR APPEAL OF DECISION TO
Commuriy and PLANNING COMMISSION OR CI1TY COUNCIL

Dovelopment Agency (REVISED 8/14/07)

PROJECT INFORMATION
Case No. of Appealed Project: FUD Oy '5‘35)EEOL}OODG, TVMm Bzug, CRECk PROTEST 0N Pe s
Project Address of Appealed Project: LERILWiRTH ZoaD ( OFF STEATHMOO R DﬁNE)

APPELLANT INFORMATION:
Printed Name: vﬁf‘ﬂfs E. HE LhmMa f\) Phone Number: (5- | 0) 486 - “04'5

Maiting Address: Jol7 DIZ‘#GN Way Alternate Contact Number: [510) § U5 - 5us
City/Zip Code GAILAND a4 Y e Representing:

An appeal is hereby submitted on:

o AN ADMINISTRATIVE DECISION (TO THE CITY PLANNING COMMISSION)
YOU MUST INDICATE ALL THAT APPLY:

Approving an application for an Administrative Project

Denying an application for an Administrative Project

Administrative Determination or [nterpretation by the Zoning Administrator
Other (please specify)

ooooc

Pursuant to the Qakland Municipal and Planning Codes listed below:

Administrative Determination or Interpretation (OPC Sec. 17.132.020)
Determination of General Plan Conformity (OPC Sec. 17.01.080) L
Design Review (OPC Sec. 17.136.080) ™ l‘ AR ‘ L"?‘;‘; L
Small Project Design Review (OPC Sec. 17.136.130) s T
Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148.060)

Tentative Parcel Map (OMC Section 16.304.100}

Certain Environmental Determinations {OPC Sec. 17.158.220)
Creek Protection Permit (OMC Sec. [3.16.450)

Creek Determination (OMC Sec. 13.16.460

Hearing Officer’s revocation/impose or amend conditions
(OPC Secs. 15.152.150 & 15.156.160)

Other (please specify)

ocoooudOoooo0og

O

a A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY
COUNCIL) A Granting an application to: OR Q Denying an application 1o:

~ ENA Gepo oma DBVD M DONALD

{cantinued on reverye)
|- omag FormsyForms - Microsoll Word TormatAppeal apphcation (08-14-02).doc 8/14/02

ATTACHMENT A



(Continued)

A DECISIONOF THE CITY PLANNING COMMISSION (TO THE CITY COUNCIL)

YOU MUST INDICATE ALL THAT APPLY:

A

Pursuant to the Oakland Municipal and Planning Codes listed below:
Major Conditional Use Permit (OPC Sec. 17.154.070) i
Major Variance {OPC Sec. 17.148.070) LR A
Design Review (GPC Sec. 17.136.090) F ey

Tentative Map (OMC Sec. 16.32.090) Lo
Planned Unit Development (OPC Sec. 17.140.070)

Environmental Impact Report Certification (OPC Sec. 17.158.220F)
Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)

Revocation/impase or ameand conditions (OPC Sec, 17.152.160)

Revocation of Deemed Approved Status (OPC Sec. 17.156.170)

Other {please specify) CQQA EXEM PTION, {&"C{' ofe Section )7.158.220 (F)

OO0OWE OO O

®WoOo

An appeal in accordance with the sections of the Oakland Municipal and Planning Codes listed above shall state
specifically wherein it is claimed there was an error or abuse of discretion by the Zoning Administrator, other
administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision s not supported by
substantial evidence in the record, or in the case of Rezoning, Landmark Designation, Development Control Map,
ar Law Change by the Commission. shall state specificaily wherein it is claimed the Commission erred in its
decision.

You must raise each and every issue you wish to appeal on this Request for Appeal Form (or attached
additionatl sheets). Failure to raise each and every issue you wish to chailenge/appeal on this Request for
Appeal Form (or attached additional sheets), and provide supporting documentation along with this Request
for Appeal Form, may preciude yoo from raising such issues during your appeal and/or in court.

The appeal is based on the following: (Attach additional sheets as needed.)

). Proledt \wahedl because (ZOA Lxpmptivn Wwekd.
2, GE0A Eemption wwakd becanse
See oftached egplomatim dated Ma 17, 2005

Supporting Evidente or Documents Attached. (The appellant must submit all supporting evidence along
with this Appecal Form.)

%I@W\J{é JZ\ MLL/MMM Mo, 15, 2005

Signarure of Appellant or Represeniative of Date
Appealing Organization

Below For Staff Use Only
DatefTime Received Stamp Below: Cashier's Receipt Stamp Below:

8114702



James Ronald Heldman
7067 Devon Way
Berkeley, CA 94705
(510) 486-1645 Telephone
(510) B41-6708 FAX
jim@heldman.com

CITY OF OAKLAND May 13, 2005

[ am submitting this Appeal on behalf of seven of our neighbors whose homes have
addresses on either Devon Way or Norfolk. This appeal has the support {(both agreement
about the issue and financial in the sense that each of us have contributed to the filing

fee).

Our primary concern is that the process for approval of a major development of seven
spec homes in our neighborhood is proceeding without adherence to the procedures of the
City of Oakland or compliance with CEQA as described in the attached letter from
Richard Grassetti dated May 12, 2005.

Attached also is a copy of Assessors Map 48H which shows Kenilworth Road as well as
the locations of the property owners whose property abuts Kenilworth (their properties
are outlined to show how they represent ALL of the neighbors with developed properties
who are on the East side of Kenilworth). Their names and addresses are:

Mark and Margie Medress 7061 Devon Way
Jim and Tina Heldman 7067 Devon Way
Dr. Howard Cohen 7079 Norfolk
Joe and Nicky Dovener 7089 Norfolk
Don and Janice Holve 7101 Norfolk
foe and Nora Ching 7107 Norfolk
Leslie Becker 119 Strathmoor
Gary and Amy Jones 149 Strathmoor
Ken and Joann Nitzberg 7011 Devon
Regards,

Jim Heldman
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Oakland City Council
City Hall
Oakland California

May 12, 2005

SUBJECT: OVERVIEW OF APPEAL OF PLANNING COMMISSION APPROVAL
OF PUD 04-195, TPM 8228, CREEK PROTECTION PERMIT, AND CEQA
EXEMPTION FOR KENILWORTH DRIVE PROJECT

Dear Councilmembers:

This letter summarizes the reasons for our appeal of the above-referenced Plaruing
Commission approvals. The primary reason for this appeal is the Planning
Commission'’s clear and biatant violation of the California Environmental Quality Act
(CEQA), upon which the other approvals (PUD, TPM, CPP) were based. Absent an
adequate CEQA approval, the other approvals also are not valid. However, appellants
are not opposed to the development itself, but rather are concerned that we, and the
Citizens of Oakland, are being denied the due process and transparent decision-making,
and informed self-governance afforded by proper implementation of the CEQA process.
It has become apparent that this is but one of many instances where the City Planning
Commission has abused and, as a matter of policy, is willfully continuing to abuse its
discretion with respect to the CEQA exemption process through the illegal exemption of
development. Consequently, we have also contacted the California Attorney General’s
Office and are keeping them apprised of developments on this issue.

The reasons for our appeal of the CEQA Exemption and the subsequent approvals that
rely on that exemption are summarized below, and are elaborated in the supporting,
documents.

The CEQA Exemption applied to the project by the Planning Commission is not
applicable/legal because:

1. The project does not comply with specific criteria in the exemption with
respect to endangered species. The exemption, to be applicable, requires that a
site “have no value as habitat for endangered, rare, or threatened species.” This
criteria does not state that the site must have no endangered species on it to be
exempt, but rather that it “has no value as habitat” [emphases added] for those
species. The biclogical report for the project (LSA Associates, Inc, December 13,
2001, on file at the City Planning Department and hereby incorporated by
reference) found that “Five special-status plant species could potentiaily occur on
the Kenilworth site.”  The report further goes on to say that ”. . five rare plant
species cannot be ruled out as potentially occurring on the property.” This
clearly indicates that the site was habitat for these rare, threatened, or



endangered species. In fact, this possibility was taken so seriously that a series of
three surveys were taken in 2001 for these species. Although they were not
found in those surveys, this does not preclude the species from occurring on the
site habitat. Similarly, the potential for the federally listed Alameda whipsnake
habitat to occur on the site is noted in the LSA report “patches of habitat. . .are
marginally suitable”, however this potential is discounted because of the extent
of eucalyptus forest and urban development surrounding the site make it highly
anlikely that a whipsnake could move onto this property. Yet that analysis fails
to note or account for the large (30+ acre) exposed grassland area on the Fenton
property immediately adjacent to the property. This omission exposes another
critical weakness of the exemption - it was based on a biological survey for a
much smaller 4-lot PUD that excluded any biological assessment of the potential
whipsnake habitat on the acre subsequently purchased from Felton by the
applicant and added to the project site. There is zero evidence in the record that
that portion of the site, the portion most likely to have whipsnake habitat, was
ever evaluated in any of the project’s biological assessments.

2. The Creek Protection Permit (CPP) is not a Development Permit and therefore
not subject to this exemption. The project proposes work setbacks of 20 feet of
the onsite creek. Under the City’s Creek Protection Ordinance (CPO), a Category
3 Creek Protection Permit (CPP) would applicable to the proposed project!). A
Category 3 CPP is a discretionary project subject to CEQA review (per section
13.16.140 of the CPQO). The CPP is not a development permit, nor is it an urban
infill permit Rather, the CP’P is required for the Creek Protection Plan and
associated activities near the protected creek, (infill or otherwise). The CPP is not
fort infill development, but rather for creek-related activities therefore, the CPP it
is not subject to the infill development exemption.

3. Use of this exemption is prohibited by CEQA’s Article 19, Section 15300.2,
Exceptions to Categorical Exemptions, as supported by clear recent case law.
The City’s Environmental Review regulations specifically state that exemptions
are only appropriate “provided that none of the exceptions to categorical
exemptions identified in Guidelines Section 15300.2, nor any of the qualifiers
listed in the individual exemption classes...apply.” Section 15300.2
unambiguously states that, “All exemptions for these classes are inapplicable
when the cumulative impact of successive projects of the same type in the same
place, over time is significant.” Development in the project area is systematically
eliminating larger and larger areas of potential habifat for the endangered plants
and animals identified in the LSA Biological Report. This development is the
very reason that these species are endangered, rare, or threatened. This was
discussed mr detail in the U.S. Fish and Wildlife Service’s Draft Recovery Plan for
Chaparral and Scrub Conununity Species East of San Francisco Bay (November
2002}, which is hereby incorporated by reference (See p [-15, which enumerates
some of the specific developments responsible for the decline of the whipsnake).

! It is unclear why a Category 3 Creek Protection Permit is applied by the City. G will be within
4 feet of the onsite creelk/wetland, which would seem to require a Category 4 permit.



Further guidance on this issue 1s provided in a very recent California Appeals
Court decision, Salmon Protection and Watershed Network et. al v. The County
of Marin (SPAWN), (January 18, 2005). That decision, a copy of which was
provided to each member of the Planning Commission and is hereby
incorporated by reference, clearly states that categorical exemptions are valid
only where "it can be seen with certainty that the activity in question will not
have a significant effect on the environment. If there is a possibility that the
project may have a significant effect, the agency undertakes an initial threshold
study and if that study demonstrates that the project “will not have a significant
effect’, the agency may so declare in a brief Negative Declaration.”

The SFPAWN decision quotes previous court decisions that clearly found that “Tt
is the possibility of a significant effect... which is at issue, not a determination of
the actual effect, which would be subject of a negative declaration or an EIR.”
The court also held that “proposed mitigation measures cannot be used to
support a categorical exemption; they must be considered under the standards
that apply to a mitigated negative declaration.” It is quite clear from the record,
including the 90-page document prepared to support the exemption, as well as
the project’s biological analyses, and the fact that such analyses were omitted
altogether from a sensitive portion of the site, that the Kenilworth project had
and has the possibility of a significant effect.

The SPAWN case further states that :

Categorical exemptions, hotwever are subject to important exclusions based on
factors such as location, cumulative impact, or unusual circumstances. A
categorically exenmpt project.. loses ifs exempt status where the project may
impact on an environmental resource of.. .critical concern where designated,
precisely mapped, and officially adopted pursuant to law by federal, state, or local
agencies.....A CEQA exemption is also inapplicable “when the cumulative
impact of the successive projects of the same type tn the same place, over tinie is
sigrificant”. Nor may a categorical exemption “be used of any activity where
there is a reasonable possibility that the activity will have n significant effect on

v

the enrvrronment due to unisual circumstances”.

As with the SPAWN project, the Kenilworth project has specifically delineated
and protected natural features including the federal CWA-protected wetland and
the City's CPO-protected creek.

The SPAWN decision concludes that “ An agency should not be permitted to
evade standards governung the preparation of a mitigated negative declaration
"by evaluating the proposed mitigation measures in connection with the
significant effect exception to a categorical exemption”, and that “Reliance on
mitigation measures (whether included m the application or later adopted)[emphasis
added] involves an evaluative process of assessing those mitigation measures
and weighing them against potential environmental impacts, and that process



must be conducted under CEQA standards and procedures for EIRs or negative
declarations.”

Thus, the SPAWN decision clearly dictates that a City may not set up a parallel
evaluative process to justify an exemption and evade CEQA requirements for
Initial Studies and EIRs,

in the Kenilworth case, the City of Oakland could not tell without exhaustive
investigation, including three separate rare plant surveys, that the project did not
host any such plants. Similarly, detailed analyses for other topics including
geological hazards, visual quality, noise, and plan compliance were required
(and only partially performed) to determine if the project may have a significant
effect on the envircrument. A 90+ -page assessment not including technical
studies supporting that document was required to be prepared to determine
whether or not the project could affect the environment. Seventeen separate
“Improvement Measures” which, by whatever name, are actually mitigation
measures, were identified to reduce the project’s impacts. The City Attorney has
argued that these are not mitigations but simply standard City conditions of
approval applied to all projects. No evidence has been provided that the City
has adopted any such standard conditions, and, even if it had, this project
includes numerous site-specific measures with respect to the onsite creek and
wetland, among other items.

In any case, this ad hioc City process that strives to evade CEQA’s public
disclosure and review requirements is clearly illegal. As clearly stated in: the
SPAWN decision, “that process must be conducted under CEQA standards and
procedures for EIRs or negative declarations.” In addition, the fact that the City
needed numerous, detailed studies to determine whether or not there was the
potential for a significant impact excluded the project from the exemption.

The CEQA Exemption applied to the project by the Planning Comunission is
not applicable/legal because use of that exemption is not provided for in the
City’s Environmental Review Regulations (Municipal Code Section
17.158.280). The City’s regulations specifically state that exemptions are limited
to 29 classes of categorical exemptions listed in CEQA Guidelines sections 15301
through 15329, inclusive. This enumeration of exemptions clearly does not
include the exemption in CEQA Guidelines Section 15332, which was used by
the City for this project.

The project site is neither urban nor infill. The exemption, to be applicable,
requires that a site “be substantially surrounded by urban uses” (CEQA
Guidelines Section 15332(b)). As detailed in the attached documents, the site is
adjacent to, and physically a part of, a large (hundred-acre-plus) wildland area at
the headwaters of Vicente Creek/Claremont Canyon. Although there is low-
density (suburban/rural residential) development on two sides {to the north and
east), the other two sides (to the west and south) are open space/wildlands.
Therefore, the site 15 not “infill”,



The site itself includes a creek and a wetland. As described above, and reiterated
in the applicant’s biological assessment (on file at the City Planning Department
and hereby incorporated by reference), and by the large color photograph
presented to the Planning Comumission by the applicant {and hereby
incorporated by reference), “The site is located in an area of residential-wildland
interface”. Therefore the site is neither infill, nor is it “substantially surrounded
by urban uses.” The City Attorney claims that the exemption is appropriate
because all of Oakland is defined as “urban”. That interpretation is a
manipulative semantic diversion that is proved false by the plain physical
realities of the site.

These 1ssues are addressed in detail in the attached letters and documents. They clearly
indicate that the exemption s not permissibie for this project, and that preparation of an
Initial Study is the appropriate next step under CEQA. Such a requirement by the
Council would not only rectify the Planning Commission’s errors, but would not place
an undue burden on the applicant. The applicant actually had prepared a CEQA Initial
Study for the project. It was this very document that was manipulated by the City
Attorney’s Office into a document supporting the exemption. You may ask what's the
difference if the document was presented as an Initial Study or as some non-CEQA
document? The difference is the following:

+ CEQA provides for a 30-day public review and comment period, which the
exemption does not provide.

« CEQA provides for state expert agency (i.e. Department of Fish and Game)
review and comment on the adequacy and veracity of the technical studies, their
conclusions, and mitigating measures. The City’s parallel process excludes such
review as a normal part of the process.

»  CEQA provides for the preparation of a Mitigation Monitoring and Reporting
Program (MMRP) to assure implementation of mitigation measures. The City’s
parallel process has no such requirement.

« CEQA provides a clear path for both analyzing project impacts and citizen
enforcement in the case of inadequate studies or mitigations. The City’s parallel
system has no such paths.

Simply stated, the City’s abuse of the exemption process cuts the citizens of Gakland out

of the environmental review process. It turns the process away from the “show usg”
approach mandated by CEQA to a “trust us” approach, which limits transparency and

legal recourse. It is just plain bad government.

ORAIGOUNCHL
JUL 192005



Oakland City Planning Commission ADDENDUM to April 20 Staff Report
Case File Numbers: PUD 04-155, ER 040006, CP04068, TPM 8228 May 4, 2005

KENILWORTH ROAD RESIDENTIAL PLANNED UNIT DEVELOPMENT (PUD)

ADDENDUM TO APRIL 20, 2005 STAFF REPORT

The Planning Commission continued this application from the April 20" hearing to May 4, 2005, The
Commission directed staff {o provide additional information on the Creek Protection Permit (CP04-068)
and to investigate the temporary clesure of Kenilworth Road. As of this writing (April 27"), the Public
Works Agency is reviewing the issue of a Kenilworth Road closure but has not provided any information
to Planning stafl. A verbal update will be provided at the Conunission meeting, The creek permit is
discussed in greater detail below.

Staff would also take this opportunity to address a speaker’s question at the hearing regarding the City’s
use of an initial study for an earlier 2002 Kenilworth Road project. Staff offers the following explanation:

In 1998 the California Resources agency approved a new “Class 32" exemption — the infill excmption.
This exemption was challenged by Communities for a Better Environment in 2000, Because the infill
exemption was being challenged, it was not available for use by the City in 2002 when the other proposal
along Kenilworth Road was being considered. The issues surrounding the infill exemption were
addressed, however, in 2002, when the California Court of Appeals upheld the infill exemption in
Communities for a Better Environment v. California Resources Apency. This explains why an initial
study, not the infill exemption was considered for the earlier 2002 Kenilworth Road project. The initial
study was never approved nor released for public review by the City.

A speaker at the meeting also pointed out that on one page of the supporting environmental document
{(supporting the exemption) the term initial study was used. The information prepared indicates that an
exemption would apply to the project and reference to that supporting document/evidence as an initial
study was a misplaced or a typographical error. It is not intended to be an initial study and simply
supports the City’s finding that an exemption is appropriate.

CREEK PROTECTION PLAN

A creek has been identified on the subject site (Olberding 2002). A Category 3 Creek Protection Permit
is required for the proposed infrasfructure improvements. Because this permit ts discretionary, the City
performed environmental review under CEQA and determined the project to be consistent with the In-fill
Exemption (CEQA Guidelines section 15332). A Creek Protection Plan which incorporates protection
measures adapted from several hydrological, geological, geotechnical, biological studies, and
recommendations from City of Oakland Engineers and Environmental Services staff has been prepared.

In addition to including standard best management practices for comp