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TO: Office of the City Administrator 
ATTN: Dan Lindheim 
FROM: Community and Economic Development Agency 
DATE: October 13, 2009 

RE: A Supplemental Report And 

• A Resolution Adopting Findings And Setting A Hearing To Receive Supporting 
Evidence And Public Comments On A Proposed Vacation Of A Portion Of East 
8th Street Between The Intersections Of 37th Avenue And Alameda Avenue, And 

• An Ordinance Conditionally Vacating The East 8th Street Right-Of-Way Without 
Cost To The California Department of Transportation (Caltrans) For The 
Interstate Freeway Route 880 Seismic Retrofitting At High Street 

SUMMARY 

The proposed vacation (abandonment) is a follow-up to an agreement the City executed with 
Caltrans in June 2008 (Resolution No. 81376 C.M.S.) for freeway and roadway improvements at 
High Street and 42nd Avenue. The ordinance will conditionally vacate seven-hundred (700) feet 
of East 8th Street, which adjoins the Interstate 880 right-of-way south of 37th Avenue, to 
facilitate the seismic retrofitting of the elevated freeway at High Street. Caltrans will relocate 
existing utilities at its expense to a new public easement to the west on abutting property owned 
by Home Depot USA. The vacation will not be final until the relocated utilities are accepted by 
the City Engineer. The project will improve traffic, pedestrian, and bicycle access within the 
Central Estuary Area and relieve traffic congestion between Oakland the City of Alameda. 

FISCAL IMPACT 

Staff costs for processing the proposed vacation (PPE 08070) are covered by fees set by the 
Master Fee Schedule. The fees were paid by Caltrans and deposited in the Community and 
Economic Development Agency's (CEDA) special revenue Development Service Fund (2415), 
Engineering Services organization (88432), Encroachment Permits account (42314), Engineering 
and Architectural Plan Approval (PS30). 

PROJECT DESCRIPTION 

Caltrans is seismically retrofitting the elevated sections of Interstate 880 between 34th Avenue 
and High Street in Oakland. The freeway project will replace the existing elevated structure and 
reconfigure the 42nd Avenue interchange with at-grade intersections. The structural 
strengthening of the ramps at the High Street overcrossing requires additional land area adjacent 
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to the west side of the freeway near the Home Depot site at High Street. The retrofit and 
interchange design will complement the City's planned roadway upgrades between High Street 
and 42nd Avenue. 

The City's capital improvement project (no. C 98530) will 

• extend and align 42nd Avenue with Alameda Avenue to provide a road parallel to High 
Street; 

• extend and align Jensen Street and Howard Street to connect with High Street and 42nd 
Avenue; 

• widen High Street to increase traffic capacity at its intersections with Oakport Street and 
Coliseum Way (freeway frontage roads); 

• acquire vacant and developed private property for widening the right-of-way. 

Caltrans will relocate existing utilities (potable water, sanitary sewer, storm water, etc.) in a new 
public easement located on the adjoining Home Depot USA property (parking lot). The 
proposed vacation and easement has been reviewed by CEDA's Design and Construction 
Engineering Division, and the utility relocation will be permitted and inspected by the Building 
Services Division. 

KEY ISSUES AND IMPACTS 

Vacation Of Public Right-Of-Way 

Staff has determined that the City Council must make the following findings for vacating the 
East 8th Street right-of-way, as required by the statutes and ordinance indicated below: 

• California Streets and Highways Code 

•̂  The vacation conforms with the City's adopted General Plan. 

^ The vacation will not impact future access for non-motorized transportation. 

^ Easements will be retained for existing City sanitary sewer and storm water mains 
which cross the vacated right-of-way (from under the freeway). 

^ The vacation will not increase traffic and pedestrian inconvenience nor decrease traffic 
and pedestrian safety. 

• California Public Resources Code 

•̂  Vacation of public right-of-way is categorically exempted from the requirements of the 
California Environmental Quality Act (CEQA) - Section 15301 (existing facilities) and 
Section 15332 (Class 32: Infill Projects). 
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SUSTAINABLE OPPORTUNITIES 

Economic 

The proposed vacation of a portion of the East 8th Street right-of-way will not impact the tax 
base for the City or the cost of street maintenance and will provide construction job opportunities 
for Oakland residents. 

Environmental ' 

The proposed vacation ordinance has a standard condition of approval that requires Caltrans to 
remediate any hazardous material, which may be discovered within the vacated right-of-way and 
to hold the City harmless from future litigation. 

Social Equity 

The proposed vacafion will enhance the seismic safety of a critical arterial in Oakland's 
transportation network and will assist the rapid economic recovery of the East Bay following an 
earthquake. 

DISABILITY AND SENIOR CITIZEN ACCESS ^ 

Construction permits for public infrastructure improvements will conform with State and City 
requirements for handicapped accessibility. 

RECOMMENDATIONS 

Staff recommends that the Committee accept this report and forward it to the City Council for 
adoption of the proposed resolution of findings and vacation ordinance. 

ACTION REQUESTED OF THE CITY COUNCIL 

Staff recommends that the City Council accept this report and 

• adopt the proposed resolution of findings, and 

• adopt the proposed ordinance vacating a portion of East 8th Street between the intersections 
of 37th Avenue and Alameda Avenue without cost to Caltrans, subject to the following 
conditions: 

^ Caltrans shall pay fees and submit applications to the City Engineer for construction 
permits to relocate utilities within four (4) years following adoption of the proposed 
ordinance. 
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•̂  Caltrans shall obtain construction permits to relocate utilities within one (1) year 
following the filing of permit applications with the City Engineer. 

^ Caltrans shall complete the relocation of utilities within two (2) years following 
issuance of permits by the City Engineer. 

-̂  Caltrans shall reserve sanitary sewer and storm water easements without cost to the City 
for existing mains which cross the vacated portion of East 8th Street within one (1) year 
following final approval by the City Engineer of the construction permits. 

Respectfully submitted, 

WALTER S.COHEN, Director 
Community and Economic Development Agency 

Prepared by: 

Raymond M. Derania 
Deputy Director - City Engineer 
Building Services Division 

APPROVED FOR FORWARDING TO 
THE PUBLIC WORKS COMMITTEE 

Office of the City Administrator 
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OAKLAND CITY COUNCIL 

Resolution No. C.M.S. 

RESOLUTION ADOPTING FINDINGS AND SETTING A HEARING TO RECEIVE 
SUPPORTING EVIDENCE AND PUBLIC COMMENTS ON A PROPOSED 

CONDITIONAL VACATION OF A PORTION OF EAST 8th STREET BETWEEN 
THE INTERSECTIONS OF 37fh AVENUE AND ALAMEDA AVENUE TO THE 
CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR THE SEISMIC 

RETROFITTING OF INTERSTATE FREEWAY ROUTE 880 AT HIGH STREET 

WHEREAS, pursuant to California Streets and Highways Code Section 8300 et seq., a public 
meeting was held in the Chamber of the Council of the City of Oakland, on the Third Floor of 
City Hall, at One Frank H. Ogawa Plaza, in Oakland, California, on October 20, 2009, beginning 
at 7:02 p.m. local time to adopt findings for a proposed ordinance conditionally vacating 
(abandoning) a portion of East 8th Street, formerly Lloyd Street, between the intersections of 
37th Avenue, formerly Merrill Avenue, and Alameda Avenue, formerly Washington Avenue, to 
the California Department Of Transportation (Caltrans) without valuable consideration to the 
City of Oakland; and 

WHEREAS, said meeting also set a hearing beginning at 7:02 p.m. local time in the Chamber of 
the Council of the City of Oakland, on the Third Floor of City Hall, at One Frank H. Ogawa 
Plaza, in Oakland, California, on October 20, 2009, to receive supporting evidence and public 
comments on said proposed ordinance conditionally vacating said portion of East 8th Street to 
Caltrans; and 

WHEREAS, pursuant to California Streets and Highways Code Sections 8312 and 8355, 
Caltrans has previously filed an application (PPE 08070) with the City Engineer of the City of 
Oakland and paid fees required by the Master Fee Schedule requesting that the Council of the 
City of Oakland vacate said portion of East 8th Street to Caltrans, as shovm on Exhibit B attached 
hereto; and 

WHEREAS, said vacation of a portion of East 8th Street will expand the right-of-way westerly 
of the adjoining Interstate Freeway Route 880 (I 880), formerly California Highway Route 69 
(Eastshore Freeway) and Route 17 (Nimitz Freeway), which will facilitate the necessary seismic 
structural retrofitting of the elevated freeway ramp serving the overcrossing at High Street; and 

WHEREAS, pursuant to California Government Code section 7267.2, Caltrans has executed an 
agreement with the owner. Home Depot USA, Inc., of the westerly parcel adjoining said portion 



of East 8th Street to purchase a public service easement for the relocation of existing utilities 
from the vacated portion of East 8th Street, as shown on Exhibit C attached hereto; and 

WHEREAS, pursuant to City of Oakland Resolution Nos. 19487 C.M.S. and 20972 C.M.S., the 
City and the State of California entered into Freeway Agreements in September 18, 1947, and 
September 28, 1948, for land acquisition and transportation improvements to the Eastshore 
Freeway between 34th Avenue and High Street; and 

WHEREAS, pursuant to City of Oakland Resolution No, 81376 C.M.S., the Council of the City 
of Oakland approved an amendment to said Eastshore Freeway Agreements for Caltrans' 
pending High Street seismic retrofit project and for the City's pending 42nd Avenue/ High Street 
capital improvement project (no. C 98530); and 

WHEREAS, pursuant to Resolution No. 81376 C.M.S., the City of Oakland and Caltrans 
executed a Cooperative Agreement on June 30, 2008, concurring that said relocated utilities on 
said adjoining parcel shall be constructed with infrastructure permits issued and inspected by the 
City Engineer, as shown on Exhibit B attached hereto; and 

WHEREAS, said real property on which the public service easement will be purchased by 
Caltrans from Home Depot USA, Inc., is identified by the City of Oakland as 3801 East 8th 
Street and by the Alameda County Assessor as parcel no. 033- 2250- 018-03. 

WHEREAS, the metes and bounds establishing the width and curvilinear length of said portion 
of East 8th Street proposed for vacation is delineated on the map entitled "Right-Of-Way 
Appraisal A-1326.5", most recently revised August 1,2007, ?is shavm or\ Exhibit A attached 
hereto; and 

WHEREAS, the metes and bounds of the proposed length and width of said public easement on 
said adjoining parcel is also delineated on Exhibit A attached hereto; and 

WHEREAS, the Traffic Engineer of the City of Oakland has reviewed the design by Caltrans of 
the proposed vacation of East 8th Street and the proposed public service easement across said 
adjoining parcel; and 

WHEREAS, the City of Oakland acquired title to said portion of East 8th Street proposed for 
vacation through an original dedication of the Lloyd Street right-of-way separating Blocks E and 
F, as shown on the Brooklyn Township subdivision map entitled "Map Of The Fruitvale 
Terminal Tract", recorded December 7,1895, series no. B9899, in book 15 of maps, page 41, by 
the Alameda County Recorder, and as the metes and bounds of East 8th Street are more fiilly 
described by monuments shown on Parcel Map No. 6621, recorded February 15, 1994, series no. 
94063301, by the Alameda County Recorder; and 

WHEREAS, pursuant to California Streets and Highways Code section 8320, the City of 
Oakland may vacate public right-of-way upon petition of an interested person; and 



WHEREAS, the City Engineer has further determined that the proposed vacation of said portion 
of East 8th Street will not adversely impact current or future access to adjoining properties or 
traffic circulation in the area; and 

WHEREAS, pursuant to California Streets and Highways Code Sections 8317, 8322, and 8323, 
facsimiles of the newspaper publication and public posting, attached hereto as Exhibit D, and an 
affidavit, attached as Exhibit E, confirming that the City Engineer completed the statutory 
requirements for notifying the public of the City's intention to vacate a portion of East 8th Street 
and of the locate, date, and time of public hearing to receive supporting evidence and public 
comments for the proposed vacation; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8313 and Government 
Code Section 65402, the Secretary of the Planning Commission of the City of Oakland has 
determined that there is no map or diagram nor any expressed policies or provisions preventing 
the vacation of these portions of public rights-of-way and that the location, purpose, and extent of 
the vacation therefore conforms with the City's adopted General Plan; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8348, the City Engineer 
has notified the serving public utilities, including water, natural gas, electricity, and 
telecommunications, of his intention to recommend to the City Council that said portion of East 
8th Street be vacated with the sole reservation of public service easements in the vacated public 
right-of-way for existing City maintained sanitary sewer and storm water infrastructure, and 
doing so, has received no objections from said utility companies; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8348, the City Engineer 
has determined and Caltrans has agreed that Caltrans shall assume the responsibility, at its sole 
expense and to the satisfaction of the City Engineer, for relocating-existing publicly maintained 
utilities and privately owned facilities from said portion of East 8th Street proposed for vacation 
so that no subsurface or surface piping or cabling will remain in said vacated right-of-way; and 

WHEREAS, pursuant to California Streets and Highways Code Section 892, the City Engineer 
has further determined that the proposed vacation of said portion of East 8th Street will not limit 
public use of or impede public access for non-motorized transportation; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8320, a map delineating 
the metes and bounds may be used to establish the extent and location of the public right-of-way 
to be vacated, as shown in Exhibit A attached hereto; and 

WHEREAS, pursuant to California Streets and Highways Code Section 8324, the Council of the 
City of Oakland may apply conditions for the vacation of public right-of-way and may instruct 
the City Clerk not to record a vacation until the conditions have been satisfied; now, therefore, be 
it 



RESOLVED: That pursuant to the California Streets and Highways Code, the California 
Government Code, and the California Public Resources Code, the Council of the City of Oakland 
hereby makes the following determinations: 

• that pursuant to Section 15301 (existing facilities) and Section 15332 (Class 32: Infill 
Projects) of the California Environmental Quality Act (CEQA) Guidelines, the proposed 
vacation is categorically exempted; and 

• that the proposed vacation conforms with the City of Oakland's adopted General Plan; and 

" that the statutory requirements for properly noticing the public through conspicuous site 
posting and newspaper publication of the location and extent of the proposed vacation and 
the public hearing to receive supporting evidence and public comments were completed,; and 

• that the City of Oakland may relinquish a portion of the public right-of-way of East 8th Street 
to the California Department of Transportation for the purpose of extending the westerly 
boundary of the right-of-way of Interstate Freeway Route 880; and 

• the proposed vacation does not limit public use or impede public access for non-motorized 
transportation; and 

• the proposed vacation requires the purchase by Caltrans of a public service easement to be 
located on private property adjoining East 8th Street and the permitting by the City of 
Oakland of the relocation by Caltrans of existing public utilities from the vacated portion of 
East 8th Street maintained either by companies regulated by the California Public Utilities 
Commission or by the City of Oakland or by the East Bay Municipal Utility; and 

• the proposed vacation will not increase traffic and pedestrian inconvenience nor decrease 
traffic and pedestrian safety; and be it 

• the proposed vacation will benefit the public and the citizens of Oakland by facilitating the 
seismic structural strengthening of the elevated freeway overcrossing at High Street; and be it 

FURTHER RESOLVED: That the map attached hereto as Exhibit A does fully delineate the 
metes and bounds of the section of public right-of-way proposed for vacation; and be it 

FURTHER RESOLVED: That Council of the City of Oakland will condition the vacation of 
said portion of East 8th Street to the California Department of Transportation without valuable 
compensation to the City Of Oakland by terms set forth in an ordinance of vacation; and be it 

FURTHER RESOLVED: That a hearing to receive supporting evidence and public comments 
for a proposed ordinance that will conditionally vacate a portion of East 8th Street between the 
intersections of 37th Avenue and Alameda Avenue to the State of California Department of 



Transportation will occur in the Chamber of the City Council, Third Floor of City Hall, at One 
Frank Ogawa Plaza, in Oakland, California, on October 20, 2009, at 7:02 p.m. local time. 

IN COUNCIL, OAfCLAND, CALIFORNIA, , 2009 

PASSED BY THE FOLLOWING VOTE: 

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, 
and PRESIDENT BRUNNER 

NOES -

ABSENT -

ABSTENTION-

ATTEST: 
LATONDA SIMMONS 

City Clerk and Clerk of the Council 
of the City of Oakland, California 



Exhibit A 

Limits of the Vacation and Realignment of East 8th Street 
Between the Intersections of 37th Avenue and Alameda Avenue 
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DEPARTMENT OF TRANSPORTATION 
DJVISJON OF RJOHT OF WAY 
I 11 GRAND AVENUE . ; 
P.O.BOX23440.MS-I1A 
OAKLAND. CA 94623-0440 
PHONE (510)286-5388 
FAX (5i0)2S6-S379 
TTY (800) 735-2929 

March 13,2009 

Flax your power/ 
Be energy efficient/ 

4-Ala-880 
Parcel 57780 
E.A. 165422 

City Engineer ^ 
Oakland, CA 

Dear Sir or Madam: 

re: Apphcation for the Vacation of East Eighth Street 

The State of California, Department of Transportation and Home Depot U.S.A., inc. request and are in 
favor of the vacation of East Eighth Street (Street) in the City of Oaicland (City), adjacent to our 
properties between 37"' Avenue and the vicinity of 42"̂  Avenue. 

Background: 
The State of California, Department of Transportation (Interstate 880) and Home Depot U.S.A., Inc. 
(4000 Alameda Avenue, Oakland, CA) are the only property owners adjacent to the Street. 
The Department's High Street Seismic Retrofit Project and the City of Oakland's (City) 42"̂  Avenue and 
High Street Access Improvements Project (Projects) are two separate projects that require land from the 
Home Depot property. In order to construct both public improvement Projectsand to do the least harm to 
Home Depot, the Department and City have agreed that it is necessary to vacate the Street. 

The Department and City have entered into a Cooperative Agreement that approves and requires the 
vacation of the Street (see attachment). 

Home Depot has requested andisinfavorofthevacationof the Street to reduce the impact of the 
Projects on its property. 

Sincerely, 

MICHAEL CLANCY ^ 
Associate Right of Way Agent 
RAV Acquisition Services 
State of California, Department of Transportation 

HOME DEPOT U.S.A., INQ., 
a Dela\̂ âce coi 

^^"^^Eriko M. Strawn 
Its: Sr, Atl^rnpy 

Attachment 



04-Ala-880-PM 27.4 
R/W for Home Depot ACQUlSITiON at High 

Street and 42'«i Ave. 
04108-165421 
District Agreement No. 4-2190 

COOPERATIVE AGREEMENT 

roumu Itk De 
THIS AGREEMENT, ENTERED INTO EFFECTIVE ON P ? V ^ 2008, 
is between tiie STATE OF CALIFORNIA, acting by and througlu It^ Departraent of 
TVansportation, referred to herein as "SaATE," and 

CITV OF OAKLAND, a body politic and a 
municipal corporation of the State of 
California, referred to herein as "CITY." 

RECITALS 

1. STATE and CITV, pursuant to Streets and Higliways Code Section 314 aii6 a 30, are 
authorized to enter Into a Cooperative Agreement for improvements to State Highway 
System fSHS) within the City of Oaldand. 

2. STATE has a State Highway Project for improvements consisting of t h e Interstate Route 
880/High Street Seismic Retrofit Project In the City of Oakland, referred to herein as 
"STATE PROJECT." 

3. Project approval and environmental document (PA&ED) phase for STATE PROJECT has 
been Gompleted. 

4. CriY has a street improvement Project identified as the 42'"' A v e / H I ^ Street Access 
Improvement.Project, referred to herein as "Cny PROJECT," 

5. PA&ED phase for CHY PROJECT has been completed. 

6. Both STATE PROJECT and CITV PROJECT will require acquisition of a portion of 
property owned by Home Depot. Inc.. referred to herein a s HOME DEPOT 
ACQUISITION. 

7. STATE PROJECT further requires tJie vacation of a portion of OTTY street, specificaJJy, 
East 801 Street 

8. STATE and CHY will each fund flfty percent (50%) of the total cost of the EXPERT 
WITNESS APPRAISAL (EWA) of tlie required parcels, performed by ah Expert. Witness 
Appraiser. 

9. STATE wlU fund one hundred ptrcsniof the costs, estimated to be $9,500, associated 
with the vacation of East 8"' Street 

10. CHY desires STATE to perform certain right of way services that Include complete staff 
appraisals, prepare acquisition documents and acquti-e right of way hereinafter, STATE 
STAFF SERVICES, the terms and conditions of which are defined In Section I. Article 1. 

' ^ l 111 0 1 
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STATE Is agreeable to provide STATE STAFF, SERVICES to CITY as reimbursed 
pursuant to section 11 for HOME DEPOT ACQUISITION work. 

11. CITY is willing to fund fifty percent (50%) of STATE'S estimated costs of STATE STAFF 
SERVICES perfoi-med on HOME DEPOT ACQUISITION. 

12. Ilie parties now define herein below the terms and conditions under which SlATE 
STAFF SERVICES for HOME DEPOT ACQUISITION are to be performed and financed. 

SECTION I 

STATE AGREES: 

1. To perform EWA and STATE STAFF SERVICES (complete staff appraisals, prepare 
acquisition documents and acquire ri^ht of way) that are required for the HOME DEPOT 
ACQUISITION. 

2. • TO account for all costs for EWA and STATE STAFF SERVICES to be paid for by CITY for 
HOME DEPOT ACQUISITION pursuant to this Agreement 

3. To submit a billing in the amount of $20,000 to CITV limnediatelj' following execution of 
this Agreement. Said figure represents STATE'S estimated costs for CnTS share of 
STATE STAFF SERVICES, paid in a lump sum, for HOME DEPOT ACQUISITION. Any 
portion of CITTs funds not expended by STATE shall be reimbursed to CIT^ upon the 
expiration or sooner termination of tliis Agreement. 

4. To hire an Expert Witness Appraiser to appraise both CHY and STATE parcels on the 
HOME DEPOT ACQUISITION. The cost of said Expert Witness Appraiser Is estimated to 
be $25,000; however contract is for 850,000 to cover any tmexpected charges. Both 
CHY and STATE will get an original copy of the appraisal. 

5. KJ pay for .fifty percent (50%) of the total cost of the EWA for the CHY and STATE 
parcels. STATE shall pay the Appraisal firm for the total cost of appraisal and then 
submit a billing to CITY for CriTs proportional share of the total cost of the appraisal. 
STATE shall Include a copy of the appraiser's invoice and a copy of the payment STATE 
submits to Expert Witness Appraiser. 

6. To retain, or cause to be retained for audit by CITY'S auditors, for a period of three (3) 
years from date of processing, the final detailed accounting statement and all STATE 
STAFF SERVICES records, and to make such materials available at STATE'S District 4 
Office. Copies thereof shall be furnished to criY if requested by CTTY. 

7. To make application, provide all supporting documentation as required by CommuiiiQ' 
and Economic Development Agency (CEDA) Building Services procedures and pay for 
100% of costs associated witli the vacation of East 8"' Street, estimated by the CITY to 
be $9,500 (i.e., $5,000 for the Street Vacation and $4,500 for the Street SearchJ. 

8. To complete all mapping and utifity relocation work and provide a permanent public 
utility easement througli die vacated El^st 8'̂  Street corridor, and generally to 
coordinate and malce arrangements wltli said utilities to ensure tliat said public utility 
easement is recorded with the appropriate property title documents. 
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SECTION II 

CITY AGREES: 

], To deposit with STATE within twenty (20) business days of receipt of billing therefore 
which billing'will be foi-warded immediately following execution of this Agreement, the 
amount of $20,000, Said figure represents the estimated costs for CITY'S share of STATE 
STAFF SERVICES for HOME DEPOT ACQUISITION. STATB ehaU draw against these 
funds for the STATE STAFF SERVICES. In the event that tlie CITî 'e share of STATE 
STAFF SERVICES exceeds $20,000, CITV will reimburse STATE pursuant to an 
amendment to this Agreement. . 

2, To reimburse STATE for fifty percent (50%) of the total cost, not to exceed $25,000, of the 
EWA, performed by the Expert Witness Appraiser for the CI7Y and STATE parcels, wltliln 
twenty (20) business days of receipt of STATE'S billing therefor. In the event that the total 
cost of the EWA exceeds $50,000, CITV will reimburse STATE pursuant to an 
amendment to this Agreement. 

3. To open an escrow account and deposit into said escrow account, CITTs share Of the 
acquisition capital cost for CITY parcel, when settlement has been reached. If CITTs 
parcel goes to condemnation, CITY shall pay the STATE'S legal staff and all associated 
costs necessary to condemn CTTY parcel. 

4, To bear all responsibility and costs of property management for all ongoing business 
concerns associated with CITY parcel upon recordation of deed to City. 

5. To pursue all necessary steps in processing the vacation of East 8"' Street, Including 
approval by the City Council. 

SECTION m 

IT IS MUTUALLY AGREED: 

1. All obligations of STATE under the terms of this Agreement are subject to the 
appropriation of resources by the Legislature, State Budget Act authority, and the 
allocation of funds by the CaUfomia Transportation Commission (CTC). 

2. In the event that there is a dispute between CITY and STATE regarding the dollar 
amount, or portions of the dollar amount, on receipt of STATE'S billing, STATE'S District 

. Director for Dishlct 4 will provide CHY with a written decision on resolution of the 
dispute within sixty (60) days of receiving written notice of a billing dispute from CnY, If 

, CTTY is not satisfied with the District Director's decision, CITY may appeal the District 
Director's decision to the State Local Programs Dispute Resolution Committee (LPDRC) 
for final resolution. The LPDRC will have 60 days to make a final resolution after 
receiving CITY written appeal. If the CITY disputes the LPDRC's decision, the CITY may 
seek the sendees of the Judicial Arbitration and Mediation Services, Inc, for mediation 
purposes to resolve the dispute. 

3. The party that discovers Hazardous Materials (HM) will immediately notify the other 
party(ies) to this Agreement. 

FIM-1 is defined as hazardous material (including but not limited to hazardous waste) 
that requires removal and disposal pursuant to federal or state law, whether it is 
disturbed by STATE or CITY PROJECT or not. 
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HM-2 is defined as hazardous material (including but not limited to hazardous waste) 
that may require removal and disposal pursuant to federal or stale law. only if disturbed 
by STATB or CITY PROJECT, 

4. STATE, independent of HOME DEPOT ACQUISITION, is responsible for any HM-1 found 
within existing SHS right of way. STATE wfil underlaJce HM-J naanagement activities 
with minimum Impact to HOME DEPOT'AC0UISJTION schedule and will pay all costs for 
HM-I management acdvltles. 

CITY, independent of HOME DEPOT ACQUISITION, is responsible for'any HM-l found 
wltl:iln existing CITY right of way- Any HM-i rhanagement activities undertaken by CITY 
shall be performed with minimum impact to HOME DEPOT ACQUISITiON schedule and 
CITY will pay all costs for HM-1 management activities. 

5. If HM-2 is found within the limits of HOME DEPOT ACQUISmON. the public agency 
responsible for advertisement, award, and administration (AAA) of the STATE or CITY 
PROJECT construction contract will be responsible for HM-2 management activities. 

Any management activliy cost related to HM-2 is a STATE or CITY PROJECT 
construction cost. 

6. Management activities related to either HM-1 or HM-2 jnclude, without limitation, any 
necessary manifest requirements and designation of disposal facility. 

7. STATE'S acquisition or acceptance of title to any property on which any hazardous 
material is found will proceed in accordance with STATE'S policy on such acquisition. 

8. If, during performance of right of way activities, new information is obtained which 
requires the preparation of additional environmental documentation for CITY PROJECT 
or STATE PROJECT to comply with CEQA and if .applicable, NEPA, this Agreement will 
be amended to include completion of those-additional tasks . 

9. All administrative draft and administrative final reports, studies, materials, and 
documentation relied upon, produced, created, or utilized for STATE PROJECT and CITY 
PROJECT will beheld in confidence, pursuant to Government Code section 6254.5(eJ. 

Parties will not distribute, release, or share said documents with anyone other than 
employees, agents, and consultants who require access to complete HOME DEPOT 
ACQUISITiON without the written consent of the party authori^sed to release them, 
unless required or authorized to do so by law. 

10. CITY agrees to obtain, as a CITY PROJECT cost, all necessary CITY PROJECT permits, 
agreements, and/or approvals from appropriate regulatory agencies, UIIIGSS the parties 
otherwise mutually agree in writing 

* 
11. STATE agrees to obtain, as a STATE PROJECT cost, all necessari^ STATE PROJECT 

permits, agreements, and/or approvals from appropriate regulatory agencies, unless the 
parties otherwise mutually agree In writing. 

12. CITY shall be fully responsible for complying with and Implementing any and all 
environmental commitments set forth in the envtronmental documentation, permit(sj, 
agreement(s}, and/or environmental approvals for CITY PROJECT. The costs" of said 
compliance and implementation shall be a CITY cost, 

13. STATE shall be fully responsible for, complying with and implementing any and all 
environmental commitments set forth in the envlronmenta! documentation, ijermlf{sj, 
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agreementis), and/or environmental approvals for STATE PROJECT. The costs of said 
compliance and implementation shall be a STATE cost. 

14, If there is a legal chaUenge to STATE PROJECT'S environmental documentation, 
Including supporting Investigative studies mid/or technical environmental report(s), 
permit(s), agreement(sj, environmental commitments and/or environmental approval(s) 
for STATE PROJECT, all legal costs associated with those said legal challenges shall be a 
STATE cost. 

15. If there is a legal challenge to the CITY PROJECTS environmental documentation, 
including supporting investigative studies and/or technical environmental report(s), 

. permit(s), agreement(s), en\lronmental commitments and/or environmental appr6val{s) 
for CITY PROJECT, all legal costs associated with those said legal challenges shall be a 
criY cost! 

16. Nothing in the provisions of this Agreement is intended to create duties or obligations tp 
or rights in third parties not parties to this Agreement or affect the.legaJ liability of either 
party to the Agreement by imposing any standard of care with respect to the 
development, design, construction, operation or maintenance of State highways different 
from the standard of care imposed by law. 

17. Neither STATE nor any officer or employee thereof is responsible for any injury, damage 
or liability occurring by reason of anything done or omitted to be done by CITY under or 
in connection with any work, authority or jurisdiction conferred upon CITY or arising 
under this Agreement It is understood and agreed that CITY will fully defend, indemnify 
and save hanmless STATE and all its officers and employees from all claims, suite or 
actions of eveiy name, kind and description brought forth under, including, but not. 
limited to, tortious, contractual, inverse condemnation or other theories or assertions of 
Uabllity occurring by reason of anything done or omitted to be done by CITY under this 
Agreement. 

18. Neither CITY nor any officer or employee thereof is responsible for any injury, damage or 
liability occurring by reason of anything done or omitted to be done by STATE under or 
in connection with any work, authority or Jurisdiction conferred upon STATE or ai-ising 
under this Agreement, it is understood and agreed that STATE will fully defend, 
indemnify and save harmless CITY and all its officers and employees from all claims, 
suits or actlDĵ s of every name, kind and description brought forth under, including, but 
not limited to. tortious, contractual, inverse condemnation or other theories or assertions 
of liability occurring by reason of anything done or omitted to be done by STATE under 
this Agreement 

19. Prior to commencement of STATE STAFF'SERVICES for HOME DEPOT ACQUISITION, 
CITY may temilnate HOME DEPOT ACQUISITION and this Agreeraent in writing. CITV 
shall remain obligated to reimburse STATE, CITY shai-e of aU cost incurred by STATE 
under this agreement prior to its tei-mination. 

20. If termination of this Agreement is by mutual consent CflY will bear fifty percent (50%) 
of all STATE STAFF SERVICES related costs incurred by STATE prior to termination and 
fifty percent (50%) of the total cost of the appraisal performed by the Expert Witness 
Appraiser. 

21. This Agreement may be teimlnated or provisions contained herein may be altered, 
changed, or amended by mutual consent of the jaartles hereto by way of a written 
amendment to this Agreement. 
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22. No alteration or variation of the terms of this Agreeraent shall be valid unless made by a 
formal amendment executed by the parties hereto and no oral' understanding or 
agreementnot Incorporated herein shall be binding on any ofttiG pai-ties hereto. 

23. Notwithstanding any provisions in this Agreement to the contrary, this Agreement shall 
terminate upon completion of all right of way acdvltles for CITY PROJECT, or on 
December 31, 2012. whichever is earlier in time, however, the indemnification. legal 
challenge, environmental commitments, and audit clauses shall remain in effect until 
terminated or modified, in writing, by mutual agreement of the parties hereto. 

STATE OF CALIB-ORIMIA 
Department of Transportation 

CITY OF OAKLAND 

Will KEMPTON 
Director-

Deputy District Director • Cits' Administrator 

Approved as to form and procedure: 

Attorney 
Department of Transportation 

Q 
t i O ' ^ ^ i C ^ ^ ' H / m y ' ^ 

Cerdfled as to budgeting of funds: Approved as to form: 

i District Budget̂  Manager 7 

CerUfied as to financial tenns and 
conditions: 

Accounting Administrator 



;.;".!-.'ll Approved as to Fomi and Legality 

,, OAKLAND CfT« CQUNpfU ^ • • • • ) r ' l -
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Introduced by Counciimembar 

RESOLUTION No. 8 1 3 7 6 C.M.S. 

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR OR 
JBQER DESIGNEE TO EXECUTE A COOPERATIVE AGREEMENT 
AND AN AMENDMENT TO THE EXISTING FREEWAY 
AGREEMENT WITH THE CALIFORNIA DEPARTMENT OF 
TRANSPORTATION (CALTRANS), FOR THE HIGH STREET 
SEISMIC RETROFIT AND 42ND/HIGH STREET PRG.TECTS 

WHEREAS, the California Department of Transportation (Caltrans) and the City 
each have ongomg projects in the area of High Street and 42"'' Avenue, namely, the High 
Street Seismic Retrofit Project, the 42"''/High Street Access Improvement Project, 
respectively; and 

WHEREAS, both projects have previously received project and environmental 
approvals; and 

WHEREAS, both projects require the acquisition real property from parcels adjacent to each 
project site; and 

WHEREAS, Caltrans' High Street Seismic Retrofit Project requires that the City vacate a 
portion of East S^ Street, east of 37^ Avenue, to accommodate the reconfigured of&amp location; 
and 

WHEREAS, it is in the best interest of Caltrans and the City to consolidate the acquisition of 
said property by a single party, namely, Caltrans, to maximize efficiency of efforts and costs, and to 
minimize disruption to the affected property owner; and 

WHEREAS, City staff wiil undertake proceedings to vacate a portion of East 8^ Street, east 
of 37*** Avenue, as a separate Council action, as said street will become unnecessary for general 
circulation of traffic after construction of the two projects; and 

WHEREAS, Caltrans and the City wish to enter into cooperative agreement for the 
acquisition of property and proposed street vacation; and 

WHEREAS, suificient funding is availablein the Caltrans Grant Fund (2140), 42'"' Avenue 
High Street Right of Way Project (C98530); and 

WHEREAS, Caltrans and the City have previously entered into a Freeway Agreement, dated 
September 18/1947^ relating to that portion of State Highway Route 880 fiom High Street to Oak 
Street; and 

cmmiKD COPY 
I cc/kiy that this Is a true and ailhectft,. 

Ice of.tlic acj'Clerk 
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WHEREAS, said Freeway Agreeraent will need to be amended to reflect the 
reconfiguration of the reconstructed freeway and City streets; now, therefore, be it 

RESOLVED: thai the City Administrator or her designee hereby be authorized to execute a 
cooperative agreement and an amendment to the exiisting ireeway agreement with the CaJifomia 
Department of Transportation (Caltrans), for the High Street Seismic Retrofit and 42nd/High Street 
projects; and be it 

FURTHER RESOL\aa): that the City Administrator or her designee be authorized to 
execute any additional documents or iunding agreement; necessary for the completion of the City's 
42'"'/High Street Access Improvement Project 

IN COUNCIL, OAKLAND, CALIFORNIA, JUN 1 7. 2008 20 

PASSED THE FOLLOWING VOTE; 

AYES- BROOKS..BRUNNER, CHANG. KERNIGHAN, NADEL, QUAN, REID. AND PRESIDENT DE LA FUENTE - ^ 

NOES - ^ . 

ABSENT- ^ 

ABSTENTION 
! > 

ATTEST; 

City Cleiji^d Clerk of (he Council 
of the City of Oakland, California 

CERTIFIED copy 
l^nWy that tlUs Is a true and atrCk^Mc 

Office (if the Citj' Clerk ^ f 
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STATF.qPCALTPORNJA BUSINGS. TRANSPOIiTA'nON Afm^fQliaiHO AGBNCY ARWQLDSCHWARZBWWWjgp. Qpyempr 

DEPARTiWENT OF TRANSPORTATION 
DIVISON OF RIOHT OF WAY 
] 11 GRAND AVmfUB 
P.O.BOX23440~MS1IA 
OAKLAND, CA 94623-0*40 
PHONE (510)286-5388 
FAX (510)286-5379 
Tfy (800) 735-2929 

May 14,2008 

THIS COPY FOR 

f ^ ^ ^ a ^ 
/ 

Fiex your powert 
Be energy efficient/ 

Home Bepot U.S.A-, luc. 
Attn: Aun K. Jerhofi; Counsel 
Real Estate Law Group 

4-Ala-S80 
Parcels 57780-1, 57780-2, 57780-5 
EA.. 155422 

3800 West Ch^Kuan Avenue 
Orange, CA 92868 

Dear Ms. Jerhofi: 

Attached is your copy of the Right of Entry agreement, which has now been executed on behalf 
of the State of California. 

Your cooperation is appreciated. 

Sincerely, 

Original Signed By, 

MICHAEL CLANCY 
Associate Right of Way Agent 
Acquisition Services 

Attachment • 

cc: Home Depot U.S A., Inc. 
Attn: Vice President, Real Estate Law Group 
Store No. 1007 
2455 Paces Feiiy Road, C-20 
Atlanta, GA 30339-4024 
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STATE OF CALIPOKNIA - DEPARTMENT OF TRANSPORTATION Page I of 6 

RIGHT OF ENTRY 

,^ ,., . «,i« -̂,w-.«w Sy DiBtriot 04 
State of California ^T. Jj S..i%^.j^ 
Department of Transportation Tm^.aa\ Z D l t <3\ 
Mr. Bijan Sartipi 
District Director 
District 04 Distirict Office Chief 
111 Grand Avenue • /̂W AcquipiUm/Uti3jj.t^ Sendees 
Oakland,CA94612 ""^"^" "" 

Dear Mr. Sartipi: 

Permission is hereby granted to enter upon our land, at 4000 Aiameda Ave.. Oakland CA as. 
indicated bv sub-parcel numbers 57780-1. 57780-2 & S7780-5:]On.Ae-attached Appraisal Maps 
A-1326.Qa. A-J326.4 & A-J326.5 dated March 20. 2007 for"^ie'purpose of constructing or 
improving a public highway and accomplishiug all necessary incidant&=t^flreto: •' • .--:;•:,. Jii. ),• 

It is understood thai this permission is not a waiver in any way of the rightof-compfinsatio^ for 
such land or of any remedy authorized by law to. secure payment therefor. Home-X)epot U.S.A., 
Inc., a Delaware corporation (referred to herem variously as "Owner", "Grantor", and "Home 
Depot") acknowledges it has been advised of its right to receive immediate ;eonip;^sation and 
has waived that right, agreeing to be compensated at a later date with interest. ' • :.••' i;.'.̂ '•̂  :• 

Tliis permission is granted in consideration of the location, improvemenL4nd.-£Qnstruetipii"'''of' 
such highway and incidents thereto, which it is understood is requited by the State of CaUfomia, 
Department of Transportation ("State*' or "the Department"), with the understanding that you 
will hereafter without urmecessary delay, negotiate with the undersigned, an^ ^ ly otheg: person, if. 
any, having any right, title or interest in said property, to agree upon terms of compensation and 
that, if any agreement cannot be reached you wilLpromptly coramenec'^mnent-domain' 
proceedings, including a deposit of funds to support an Oixier for Possfis§iQniJ^-i5&y.e„such 

•compensation determined. ' ' ' 

Section 1245.235 of the Code of Civil Procedure requires the State of California, Department of 
Transportation, to give each person whose property is to be acquired by eminent domain notice 
and a reasonable opportunity to appear before the California Transportation Commission and be 
heard on the matters referred to in Section 1240.030 of the Code of Civil Procedure, which 
provides: 

The power of enuDent domain may be exercised to acquire property for a proposed project only 
if ail of the following are estabUshed: 

HD/HD Mnlters/OBkland Cnlirans/Rjghl of Enwy ^ 
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(1) The public interest and necessity require the project. 

(2) The project is planned or located in the manner that will be most compatible with 
the greatest public good and the least private injury. '̂ 

(3) The property sought to be acquired is necessary for the project, 

. (4) The offer required by Section 7267.2 of the Government Code has been made to 
the owner or others pf record. (If an offer has not been made, an appraisal will be 
prepared as soon as practicable and an offer made of the fall amount of such 
appraisal.) 

By granting this irrevocable right to possession and use of &e parcels to State, Owner agrees to 
the foUowmg: (1) Owner specifically waives the notice required by Code of Civil Procedure 
Section 1245.235 of the hearing of the matter referred to in Code of Civil Procedure 

—Section-H4O:O30-and-tiie-adoption-ofthe-resolution-of-Beeessity-by-the-Galifomia-Transportation~ 
Commission authorizing the taking of the property described in Exhibit A; (2) Owner sliall not 
object to the filing of an eminent domain .proceeding to acquire the property described in 
E)iiibit A; and (3) in any eminent domain action filed by State to acquire the property described 
in Exhibit A, Owner shall not challenge State's right to take such property, and the only issue 
shall be the amount of jitst compensation for the property. 

It is understood that the State of Califoniia, Department of Transportation,' will pay interest from 
-the date- of execution of this Right of Entry on the just compensation paid by the State of 
California, Department of Transportation. The rate of interest will be the rate of earnings of the 
Surplus Money Investrnent Fund and computation will be in accordance with Section 1268.350 
ofthe Code of Civil Procedure. Interest will be computed to and includmg the date of deposit of 
compensation. 

The State agrees to indemnify and hold harmless Grantor from any Uability arising out of State's 
operations under tiiis agreement. State further agrees to assume responsibility for any damages 
arising fiom State's operations under this agreement and State will, at its option, either repair or 
pay for such damage. The State shall either fill any excavations made by the State in the subject. 
property at tiie end of each construction day or take such steps, consistent with standard 
engineermg and construction practices, as are reasonably necessary to secure and limit public 
access to the excavation areas. 

It" is understood and agreed by and between the parties hereto that tiiis Right of Entry gives the 
State possession ofthe requirement, as described on the attached map, for the State *s project and 
that possession of the requirements for the City's project is not required at tliis time. 

The State made a written offer of $1,778,000 to Home Depot for the State's requirement on 
March 15, 2005. Based on the reduced requirement that is described on the attached map, the 
State's appraisal is being revised. This reduced amount will be the basis ofthe State's future 
offer to compensate Home Depot for the reduced requirement, improvements and damages, if 

HD/HD Mauers/Oakland Caltrani/JUglit of Entry 7 



STATE OF CALIFORNIA • DEPARTMENT OF TRANSPORTATION Page 3 of 6 
RIGHT OF ENTRY 

any, The parties acknowledge and agree that the Staters final written offer to Home Depot wiD 
include thelnitial Pylon Sign Payment and the Initial Parking Lot Payment (as those terms are 
defined below); and that so long as the State pays the Initial Pylon Sign Payment and the Initial 
Parking Lot Payment to Home Depot in accordance with the terras' of this Right of Entry, the 
Initial Pylon Sign Payment and the Initial Parking LofPayment will be deducted fi*om the final 
payment to be paid by the State to Home Depot for the State's requirement. 

It is agreed and confirmed by the parties hereto that notwithstanding other provisions in this 
contract, the right of possession and use ofthe subject property as described on the attached map, 
for the State's project, including the right to remove and dispose of improvements, shall 
commence on the date of execution of this Right of Entry. 

It is understood and agreed by and between the parties hereto that the order of construction of tiie 
State's project will be (1) the reconfiguration ofthe parking lot by Home Depot to accommodate 
the re-establishment ofthe pylon sign; (2) re-establishment ofthe approximately 100 foot pylon, 
sign by Home.Depot as described hereafter; (3).relocation of utilities by the State and its agents 
onto the utihty corridor identified on the attached map as sufe-psircel ^7780-5,jrgs^cting use of 
that portion of the paffciug; (4) grading and paving of sub-parcel 57780-5 by the State and its 
.agents after utility relocation has been completed; and (5) the re-establishment of the parking lot 
by Home Depot after the cornpletion ofthe State's project and the East 8th Street vacation. 

It is understood and agreed by and between the parties hereto that the .Department and Home 
Depot will enter into a Right of Way Contract to compensate Home Depot for the actual cost to 
re-establish the pylon sign onto their remainderparcel, including without limitation soft costs 
such, as permit fees and engineering fees. An initial payment of $200,000.00 will be made to 
Home Depot witlun sixty (60) days after the full execution of this Right of Entry by the State and_ 
Grantor (the "Initial Pylon Sign Payment**). Said Contract will be handled separate fi-om the land 
acquisition and related costs. Home Depot will re-establish said sign as soon as possible after 
the execution ofthe beforcmentioned contract As discussed above, the Initial Pylon Sign 
Payment will not be included in the State's final compensation. 

It is understood and agreed by and between the parties hereto that it is the intent ofthe State to 
make its best effort to coordinate the aforementioned utility relocations so that they are 
completed within 18 months of their commencement, as set forth m the Construction. Schedule 
attached hereto as Exiibif B ("Construction Schedule"), 

It is understood and agreed by and between tlie parties hereto that the Department and Home 
Depot will enter into a Right of Way Contract to compensate Home Depot for the actual costs to 
relocate site utiUties, meters and light poles at parcel 57780-5 to the extent necessary to assm-e 
their continued functionality and security during the State's performance of its work, and to re­
establish their parking lot on the surface of the aforementioned utility corridor, parcel 57780-5, 
and the vacated portion of East S'"" Street as described hereafter, induding without limitation soft 
costs such as permit fees and engineermg fees, and all.attorneys' fees (up to a maximum amount 
of $47,000,00) incurred by Home Depot with respect to the preparation and negotiation of this 
Right of Entry and the otiier documents and instruments leading up to, or resulting from, this 
Right of Entry and the State's acquisition of an easement across the subject property (provided. 

HD/HD MfliiEiB/OakJaml CBlttons/Righi of Enliy ^ 
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however, that the foregoing provisions of this sentence shall not obligate the State to compensate 
Home Depot for any attorneys' fees arising from litigation between Home Depot and the State 
with respect to the valuation ofthe easement to be acquired by the State), An initial payment of 
$120,000,00 will be made to Home Depot upon the full execution of this Right of Entry by the 
State and Grantor (the "Initial Parking hot Payment"). Said Contract will be handled separate 
from the land acquisition and related costs. Home Depot will be responsible for re-establishing 
said parking lot. As discussed above, the Initial Parking Lot Payment will not be included in the 

-, State's, final compensation. 

It is further understood and agreed by and between the parties hereto that the City of Oakland 
(City) and the Department are jomtly working towarĵ ^̂ the closure of East 8* Sti-eet between 37"* 
Avenue and Alameda Avenue; The Department, City and Home Depot will enter into a global, 
settlement to transfer the pi-operty rights required for both the City's and the Department's 
projects. Said settlement will provide for the closing of East 8* Street and deeding the excess, 
vacated East 8"̂  Street to Home Depot witii a reservation for the necessary easements to maintain 
said excess as a public utitity corridor.. Said reservation may include underground, surface and 
aaial'utihty easements. Every effort will be made to place surface facilities in such a way to be 
consistent with Home Depot's parkmg lot. Said reservation will prim^-ily be for undK"ground 
utilities and will not affect Home Depots right to use said excess area as an "at grade" parking 
lot. The aforementioned limitations on said reservations will be included m the utility easement 
portion of ttie grant deeds transferring the project requirements for both the City and 
Department's projects. 

The State shall promptly pay and discharge all claims for labor performed^ supplies furnished 
and services rendered at the request of the State and shall keep Grantor's property and all 
portions hereof free of all mechanics' and materialmen's liens in connection therewith. If any 
hen is filed, the State shall cause such lien to be released and removed within twenty (20) days 
after the date of filing, and if the State fails to do so, Grantor, at the State's expense, may take 
such action as may be necessary to remove such lien, without the duty to iavestigate the validity 
of such hen. Prior to entry upon Grantor's property, the State shall provide Grantor with • 
evidence of commercial genersd liability insurance (i.e., a certificate, of insurance), naming 
Grantor as an additional msured which covers the entry upon Grantor's property by the State 
and/or the State's representatives and agents. Such insurance shall have a limit of liability of not 
less than Three Million Dollars ($3,000,000.00) per occurrence and in the aggregate and be onan 
"occurrence" and not a "claims made" basis. Home Depot acknowledges that the State is self 

•insured. Proof of insurance is attached hereto as Exhibit C. 

Should any dispute arise over the interpretation of this Right of Entry or should any action be 
brought to enforce the terms of this Right of Entry, the prevailing party shall be entitled to * 
recover from the other party reasonable attorneys' fees and costs. 

Tliis Right of Entry contains the entire understanduig and agreement of the parties hereto relating 
to the rights herein granted and the obligations herein set forth. Any prior, contemporaneous, or 
subsequent written or oral representations and modifications concerning this Right of Entry shall 
be of no force or effect. This Right of Entry may be amended only by a written instrument 
signed by both Grantor and the State. 

HD/HD Maucis/Oakland Colirans/Righl orEnt[y 7 
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This Right of Entry may be executed in one or more counterparts, each of which shall, for all 
purposes, be deemed an original and all such counterparts, taken together, shall constimte one 
and the same instrument. 

All notices given under this Right of Entry shall be in writing and shall be transmitted either by 
personal delivery, e reputable overnight courier which keeps receipts of delivery (such as Federal 
Express), or through the facilities of the United States Post Office (postage prepaid, certified 
mail, return receipt requested). Any such notices shall be effective upon delivery. Notices ofthe 
respective parties shall be sent to the following addresses unless written notice of a change of 
address has been previously given pursuant hereto: 

To the State; . Department ofTransportation, District 4 
Attii: Michael Clancy, MS 1 lA 
lU Grand Avenue, Oakland, CA 94612 
P.O. Box 23440 

':._SMslmd,..QA^mn:M40. :_ 

To Grantor: Home Depot U.S.A., Inc. 
2455 Paces Ferry Road, C-20 
Atlanta, GA 30339-4024 
Attention: Vice President - Real Estate Law Group 
Store No.: 1007 

With a copy to: Home Depot tJ.S.A., Inc. 
3800 West Chapman Avenue 
Orangê  CA 92868 
Attention: Divisional Corporate Counsel -
Real Estate Law Group 

The failure to insist upon strict performance of any of the terms, covenants, conditions and 
agreements contained herein shall not be deemed a waiver of any rights or remedies ofthe failing 
party, and shall not be deemed a waiver of any subsequent breach or default in the performance 
of any of the covenants contained herem by &e same or any other person or entity. 

Except as expressly provided herein, nothing herein contained shall be deemed to be a gift or 
dedication ofthe subject property or any other portion of Grantor's property to the general public 
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Page 6 of6 

or for any pubhc purpose whatsoever, it being the mtention of the parties that this Right of Entry 
shall be strictly limited to and for tiie purposes herein expressed. 

Sincerely, 

HOME DEPOT U.S.A., INC, 
a Delaware coiporation 

Exhibit A 
Exhibit B 
Exhibit C 

Address: Home Depot. U.S .A. 

Description of Subject Property 
Construction Schedule 
Proof of State's Insurance 

3800 Chapman Avenue 
Orange, CA 92868 

1 ^ 

RJBCOMMENDED FOR APPROVAL: 

By -rh.j^m 
MICHAEL CLANCY 
Right of Way Agent 

S ^ 

By 
JASPREET SINGH 
Bistiict Branch Chief 
RW Acquisition Services ''B*' 

ACCEPTED: 

STAT^ OF CALIFORNIA 
DEPARTMENT OEJESAISSPORTATION 

R. A. MACPHERSON 
Deputy District Director 
Right of Way 

STANLEY GI 
Project Manager 
Project Management East - Ala 

HD/HD Mauera/Oakland Caliran^/Righl orEntry 7 



Construction Scliedule 

Preliminary Construction Schedule (Parcel No. 57780 Home 
Depot) 

Prior to Begin Construction on State's Project 

0-18 Months (Relocation by Utility Companies) 
(Note: VtUity rdocdthn schedule is preliminary. For final schedule, seeJ>4-jR/W 

Uiilities.) 

• • East Bay Municipal Utility District (EBMUD) will i-elocate its 48" sanitary sewer line. 
The final 

•connections wll be outside-of the-HomeDepot-easementareaj-assoon-as-possible,-
during the dry season. • EBMUD and all otlier utilities will repave and stripe 
after their respective relocations 

• AU other utilities relocate into the easement area after EBMUD is finished. 

Begin Constmction on State's Project 
r 

0-8 Months (Work Not Impacting Home Depot) 

8-13 Months (Worlc Impacting Home -Depot) 

• East 8th Street closed 
• State demolishes East 8th and land acquired in fee from Home Depot. 
• State relocates City of Oakland's sewer onto the easement area. 
• State builds .and finishes retakung wall on southeast side of Home Depot. 
• State finishes curb and gutter at East 8th.Street closures; , , 
• All planned major constmction on Home Depot parking lot easement area completed. 

Approximately 13 months from begin construction on State's project, work outside the 
Home Bepot property completed. 

HD/HD Mailers/Oakland CBUrons/RJghl of Enlry 7 



EXHIBIT D 

Affidavit Certifying Notifications Of A Public Hearing On A Proposed Conditional 
Vacation Of A Portion Of East 8th Street Between The Intersections Of 37th Avenue 
And Alameda Avenue To The California Department OfTransportation (Caltrans) 

Pursuant to California Streets and Highways Code Section 8322,1 hereby certify that the 
following public notifications did occur on the dates and times and at the locations and for the 
durations indicated below: 

Site Posting 

Facsimiles ofthe attached placard were affixed before October 6, 2009, to City street light 
poles in the public sidewalk at intervals not exceeding three hundred (300) feet along East 8th 
Street between the intersections of 37th Avenue and Alameda Avenue, and have remained in 
place since then advising the public of a hearing on October 20, 2009, at 7:02 p.m. local time, 
in the Chambers ofthe Council ofthe City of Oakland, on the Third Floor of City Hall, at One 
Frank H. Ogawa Plaza, to receive evidence and public testimony on the proposed vacation of a 
portion ofthe public right-of-way delineated on the placard. 

Newspaper Publication 

The attached notice was published in the Oakland Tribune on October 5, 2009, and October 6, 
2009, advising the public of a hearing on October 20, 2009, at 7:02 p.m. local time in the 
Chambers of the Council of the City of Oakland, on the Third Floor of City Hall, at One Frank 
H. Ogawa Plaza to receive evidence and public testimony on the proposed vacation of a 
portion of East 8th Street between the intersections of 37th Avenue and Alameda Avenue to the 
California Department OfTransportation (Caltrans) without cost and further advising the public 
that a map delineating the portion ofthe public right-of-way proposed for vacation is available 
at the Building Services counter on the Second Floor ofthe Dalziel Administration Building at 
250 Frank H. Ogawa Plaza. 

date i ^ C ^ D & ^ i P , C£^^ "by 
RAYMOND M. DERANIA 
Deputy Director - City Engineer 
Community and Economic Development Agency 



EXHIBIT E 

Notification Of A Public Hearing On A Proposed Conditional Vacation Of A Portion 
Of East 8th Street Between The Intersections Of 37th Avenue And Alameda Avenue 

To Tiie California Department Of Transportation (Caltrans) 

NOTICE 

Pursuant to California Streets and Highways Code Section 8320 et seq., notice is given to the public that the Council of the City of Oakland intends to' 
vacate a portion of East 8th Street between the intersections of 37tli Avenue and Aiameda Avenue without cost to the California Department Of 
Transportation for the Interstate 880 seismic retrofit at High Street, 

Notice is also given to tiie public that the Council of the City of Oakland will hold a liearing to receive evidence supporting and public comuiflnts for the 
proposed conditional vacation in the Chamber of the Cit]' Council, on the Third Floor of City Hall, at One Frank H. Ogawa Plaza, in Oakland, 
California, on October 20, 2009, beginning at 7:02 p.m., local time. 

It is a misdemeanor to deface or to remove this posting. VioUilors are subject to a fine of $1,000 and a jai l sentence of 6 monOis. 



NOTICE AND DIGEST 

ORDINANCE CONDITIONALLY VACATING A PORTION OF EAST 8th 
STREET BETWEEN THE INTERSECTIONS OF 37th AVENUE AND ALAMEDA 

AVENUE TO THE CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR THE 
INTERSTATE FREEWAY ROUTE 880 SEISMIC RETROFIT AT HIGH STREET 

This ordinance would abandon (vacate) the full width and length of a portion ofthe public right-
of-way of East 8th Street without cost to the California Department ofTransportation (Caltrans) 
to facilitate the widening of Interstate 880 for the seismic retrofitting of the elevated overcrossing 
at High Street. 



wrodbced by REVISED ApMved for Form and Legality 

Councilmember tiily Attorney 

OAKLAND CITY COUNCIL 

Ordinance No. C.M.S. 

ORDINANCE CONDITIONALLY VACATING OF A PORTION OF EAST 8th 
STREET BETWEEN THE INTERSECTIONS OF 37th AVENUE AND ALAMEDA 

AVENUE TO THE CALIFORNIA DEPARTMENT OF TRANSPORTATION FOR THE 
INTERSTATE FREEWAY ROUTE 880 SEISMIC RETROFIT AT HIGH STREET 

WHEREAS, pursuant to California Streets and Highways Code Section 8300 et seq., a public 
meeting was held in the Chamber ofthe Council ofthe City of Oakland, on the Third Floor of 
City Hall, at One Frank H. Ogawa Plaza, in Oakland, California, on October 20, 2009, beginning 
at 7:02 p.m., local time, to receive supporting evidence and public comments for a proposed 
ordinance conditionally vacating (abandoning) a portion of East 8th Street, formerly Lloyd Street, 
between the intersections of 37th Avenue, formerly Merrill Avenue, and Alameda Avenue, 
formerly Washington Avenue, to the California Department OfTransportation (Caltrans); and 

WHEREAS, pursuant to the California Streets and Highways Code, California Government 
Code, and California Public Resources Code, the Council ofthe City of Oakland has previously 
made the following statutory determinations by Resolution: 

• The Council of the City of Oakland may adopt terms of performance by the CaUfomia 
Department ofTransportation that condition the vacation. 

• The proposed vacation is categorically exempted from the California Enviromnental Quality 
. Act (CEQA). 

• The proposed vacation conforms with the City of Oakland's adopted General Plan. 

• The statutory requirements for properly noticing the public through conspicuous site posting 
and newspaper publication ofthe location and extent ofthe proposed vacation and the public 
hearing to receive supporting evidence and public comments were completed. 

• The statutory requirements for properly noticing serving utilities ofthe proposed vacation and 
intention to reserve public service easements for City maintained infrastnicture were 
completed the public through conspicuous site. 



• The City of Oakland may relinquish a portion ofthe public right-of-way of East 8th Street to 
the Califomia Department ofTransportation for the purpose of extending the westerly 
boundary ofthe right-of-way of Interstate Freeway Route 880. 

• The proposed vacation does not limit public use or impede public access for non-motorized 
transportation. 

• The proposed vacation requires the purchase by Caltrans of a public service easement from 
the owner ofthe real property adjoining East 8th Street and the permitting by the City of 
Oakland ofthe relocation by Caltrans of existing public utilities from the vacated portion of 
East 8th Street which are owned and maintained either by companies regulated by the 
Califomia Public Utilities Commission or by the City of Oakland or by the East Bay 
Municipal Utility. 

• The proposed vacation will not increase traffic and pedestrian inconvenience nor decrease 
traffic and pedestrian safety. 

• The proposed vacation will benefit the public and the citizens of Oakland by facilitating the 
seismic structural strengthening ofthe elevated freeway overcrossing at High Street; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Sections 8312 and 8355, 
Caltrans has previously filed an application (PPE 08070) with the City Engineer ofthe City of 
Oakland and paid fees required by the Master Fee Schedule requesting that the Council ofthe 
City of Oakland vacate said portion of East 8th Street to Caltrans, as shown on Exhibit B attached 
hereto; and 

WHEREAS, said vacation of a portion of East 8th Street will expand the right-of-way westerly 
ofthe adjoining Interstate Freeway Route 880 (I 880), formerly Califomia Highway Route 69 
(Eastshore Freeway) and Route 17 (Nimitz Freeway), which will facilitate the necessary seismic 
stmctural retrofitting ofthe elevated freeway ramp serving the overcrossing at High Street; and 

WHEREAS, pursuant to Califomia Government Code section 7267.2, Caltrans has executed an 
agreement with the owner. Home Depot USA, Inc., ofthe westerly parcel adjoining said vacated 
portion of East 8th Street to purchase a public service easement for the relocation of existing 
publicly maintained utilhies, as shown on Exhibit C attached hereto; and 

WHEREAS, pursuant to City of Oakland Resolution Nos. 19487 C.M.S. and 20972 C.M.S., the 
City and the State of Califomia entered into Freeway Agreements in September 18, 1947, and 
September 28, 1948, for land acquisition and transportation improvements to the Eastshore 
Freeway between 34th Avenue and High Street; and . 

WHEREAS, pursuant to City of Oakland Resolution No. 81376 C.M.S., the Council ofthe City 
of Oakland approved an amendment to said Eastshore Freeway Agreements for Caltrans' 



pending High Street seismic retrofit project and for the City's pending 42nd Avenue/ High Street 
capital improvement project (no. C 98530); and 

WHEREAS, pursuant to said Resolution No. 81376 C.M.S., the City of Oakland and Caltrans 
executed a Cooperative Agreement on June 30, 2008, concurring that said re-aligned street on 
said adjoining parcel shall be constmcted with infrastructure permits issued and inspected by the 
City Engineer, as shown on Exhibit B attached hereto; and 

WHEREAS, said real property on which the public service easement will be purchased by 
Caltrans from Home Depot USA, Inc., is identified by the City of Oakland as 3801 East 8th 
Street and by the Alameda County Assessor as parcel no. 033- 2250- 018-03. 

WHEREAS, the metes and bounds establishing the width and curvilinear length of said portion 
of East 8th Street proposed for vacation is delineated on the map entitled "Right-Of-Way 
Appraisal A-1326.5", most recently revised August 1, 2007, as shown on £x/i/^/M attached 
hereto; and 

WHEREAS, the metes and bounds ofthe proposed length and width of said public service 
easement on said adjoining parcel is also delineated on Exhibit A attached hereto; and 

WHEREAS, the Traffic Engineer ofthe City of Oakland has reviewed the design by Caltrans of 
the proposed re-alignment of East 8th Street across said adjoining parcel; and 

WHEREAS, the City of Oakland acquired title to said portion of East 8th Street proposed for 
vacation through an original dedication ofthe Lloyd Street right-of-way separating Blocks E and 
F, as shown on the Brooklyn Township subdivision map entitled "Map Of The Fmitvale 
Terminal Tract", recorded December 7, 1895, series no. B9899, in book 15 of maps, page 41, by 
the Alameda County Recorder, and as the metes and bounds of East 8th Street are more fully 
described by monuments shown on Parcel Map No. 6621, recorded February 15, 1994, series no. 
94063301, by the Alameda County Recorder; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8348, the City Engineer 
has determined and Caltrans has agreed that Caltrans shall assume the responsibility, at its sole 
expense and to the satisfaction ofthe City Engineer, for relocating existing publicly maintained 
utilities and privately owned facilities from said portion of East 8th Street proposed for vacation 
so that no subsurface or surface piping or cabling will remain in said vacated right-of-way; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8320, a map delineating 
the metes and bounds may be used to establish the extent and location ofthe public right-of-way 
to be vacated, as shown in Exhibit A attached hereto; and 

WHEREAS, pursuant to Califomia Streets and Highways Code Section 8324, the Council ofthe 
City of Oakland may apply conditions for the vacation of public right-of-way and may instmct 
the City Clerk not to record a vacation until the conditions have been satisfied; now, therefore, 



THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 

1. The conditional vacation of a portion of East 8th Street between the intersections of 37th 
Avenue and Alameda Avenue, as delineated in the attached Exhibit A, without cost to the 
Califomia Department OfTransportation (Caltrans) is hereby ordered. 

2. Pursuant to Califomia Streets and Highways Code section 8348, public service easements for 
existing and relocated sanitary sewer and storm water mains maintained by the City of 
Oakland shall be reserved, and the metes and bounds locating said reservations shall be 
established to the satisfaction ofthe City Engineer ofthe City of Oakland. 

3. This Order of Vacation shall expire by limitation and become void should the Califomia 
Department ofTransportation fail to complete all ofthe following required actions within 
each ofthe time limitations set forth below: 

a. Within four (4) years following adoption of this ordinance, Caltrans or its authorized 
designee shall file a complete infrastmcture permit application with the City Engineer and 
pay all required fees and security deposits to and re-locate existing and install new 
publicly maintained utilities and privately owned facilities, which include, but are not 
limited to, potable water piping, natural gas piping, fuel oil piping, sanitary sewer and 
storm water piping, electrical and communications cabling, sidewalk, curb, gutter, storm 
water catchments, roadway paving, and street lighting. 

b. Within one (1) year following the filing of a complete infrastmcture permit application, 
Caltrans or its authorized designee shall obtain an issued permit and commence 
constmction. 

c. Within two (2) years following commencement of constmction, Caltrans or its authorized 
designee shall obtain final inspection approval from the City Engineer for said 
infrastmcture permits. 

4. By the acceptance ofthe vacated section ofthe East 8th Street public right-of-way, the 
Califomia Department ofTransportation acknowledges each of and agrees to all ofthe 
following: 

a. The Califomia Department ofTransportation shall defend, hold harmless, and indemnify 
the City of Oakland and its officials, officers, employees, representatives, agents, and 
volunteers from any and all claim, demand, lawsuit and judgment for 
damages of any kind and nature whatsoever arising out said vacation and regardless of 
responsibility for negligence. 

b. The City of Oakland makes no representations or warranties as to the conditions beneath 
said vacated section ofthe public right-of-way; and that by accepting this vacation, the 



Califomia Department ofTransportation agrees that it will use the vacated area in the future 
at its own risk. 

c. The City of Oakland is unaware ofthe existence of any hazardous substances beneath 
said vacated area, and the CaUfomia Department of Transportation hereby waives and 
fully releases and forever discharges the City of Oakland and its officers, officials, 
representatives, employees, agents, and volunteers from any and all claims, demands, 
liabilities, damages, actions, causes of action, penalties, fines, liens, judgments, costs, or 
expenses whatsoever (including, without limitation, attorneys' fees and costs), whether 
direct or indirect, known or unknown, foreseen or unforeseen, that may arise out of or in 
any way connected with the physical condition, or required remediation ofthe excavation 
area or any law or regulation applicable thereto, including, without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended (42 U.S.C. Sections 9601 et seq.), the Resource Conservation and Recovery Act 
of 1976 (42 U.S.C. Section 6901 etseq.), the Clean Water Act (33 U.S.C. Section 466 eL 
seq.), the Safe Drinking Water Act (14 U.S.C. Sections 1401-1450), the Hazardous 
Materials Transportation Act (49 U.S.C. Section 1801 et seq.), the Toxic Substance 
Control Act (15 U.S.C. Sections 2601-2629), the Califomia Hazardous Waste Control 
Law (Califomia Health and Safety Code Sections 25100 et seq.). the Porter-Cologne 
Water Quality Control Act (Califomia Health and Safety Code Section 13000 et seq.), the 
Hazardous Substance Account Act (Califomia Health and Safety Code Section 25300 et_ 
seq.), and the Safe Drinking Water and Toxic Enforcement Act (Califomia Health and 
Safety Code Section 25249.5 etseq.). 

d. The Califomia Department ofTransportation understands and agrees that it hereby 
expressly waives all rights and benefits which it now has or in the future may have, under 
and by virtue ofthe terms of Califomia Civil Code Section 1542, which reads as follows: 
"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE 
TIME OF.EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE DEBTOR". 

e. The Califomia Department ofTransportation recognizes by waiving the provisions of Civil 
Code Section 1542, it will not be able to make any claims for damages that may exist, and 
to which, if known, would materially affect its decision to accept the vacation of said 
section ofthe public right-of-way, regardless of whether its lack of knowledge is the result 
of ignorance, oversight, error, negligence, or any other cause. 

f. The Califomia Department ofTransportation shall be responsible in perpetuity for the 
installation, maintenance, repair, and removal of all infrastmcture improvements located 
within the vacated public right-of-way, including but not limited to roadway pavement, 
sidewalks, curbs, gutters, trees and landscaping, irrigation, electrical lighting, sanitary 
sewer piping, and storm water piping, but excepting from said responsibility 
infrastmcture improvements that are otherwise regulated by Califomia Public Utilities 
Commission. 



5. Pursuant to Califomia Streets and Highways Code Section 8336, this order of vacation shall 
not be complete unless and until this Ordinance has been filed with and recorded by the 
Alameda County Clerk-Recorder. 

IN COUNCIL, OAKLAND, CALIFORNIA, , 2009 

PASSED BY THE FOLLOWING VOTE: 

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and 
PRESIDENT BRUNER 

NOES -

ABSENT -

ABSTENTION -

ATTEST: 
LATONDA SIMMONS 

City Clerk and Clerk ofthe Council 
ofthe City of Oakland, Califomia 

DATE OF ATTESTATION: 



Exhibit A 

Limits of the Vacation and Realignment of East 8th Street 
Between the Intersections of 37th Avenue and Alameda Avenue 
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Exhibit B 

^ti, 
fATE'OF CAUFORNiA—R[)SrNESS. Tl^fJSPORTATlOH AND HOUSfNC AOENCV ARNQI,P SCHWA nZKMPnnnR. finv«mnr 

DEPARTMENT OF TRANSP0RTAT10I>1 
DIVISION OF RJOHT OF WAY 
111 GRAND AVENUE 
P. O.BOX23440.MS-IiA 
OAKLAND, CA 94623-0440 
PHONE (510)286-5388 
FAX (510)286-5379 
T r y (800) 735-2929 

Flex your power! 
Be energy efficient! 

March 13,2009 
4-Ala-880 
Parcel 57780 
E.A. 165422 

City Engineer , 
Oakland, CA ' : 

Dear Sir or Madam; 

re: Application for the Vacation of East Eighth Street 

Tie State of Califomia, Department ofTransportation and Home Depot U.S.A., Inc. request and are in 
favor of the vacation of East Eighth Street (Street) in the City of Oakland (City), adjacent to our 
properties between 37"' Avenue and the vicinity of 42"'' Avenue. 

Background: 
The State of Califomia, Department ofTransportation (Interstate 880) and Home Depot U,S.A:, Inc. 
(4000 Alameda Avenue, Oakland, CA) are the only property owners adjacent to the Street. 
The Department's.High Street Seismic Retrofit Project and the City of Oakland's (City) 42"'' Avenue and 
High Street Access Improvements Project (Projects) are two separate projects that require land from the 
Home Depot property. In order to construct both public improvement Proj ects -and to do the least harm to 
Home Depot, the Department and City have agreed that it is necessary to vacate the Street. 

The Department and City have entered into a Cooperative Agreement that approves and requires the 
vacation ofthe Street (see attachment). 

Home Depot has requested and is in favor ofthe vacation ofthe Street to reduce the impact ofthe 
Projects on its property. 

Sincerely, 

MICHAEL CLANCY ^ 
Associate Right of Way Agent 
RAV Acquisition ^enices 
State of Califomia, Department ofTransportation 

HOME DEPOT U.S.A., IN^., 
a Delâ ^̂ ace cpr 

^^^^Eriko M. Strawn 
'̂̂ - Sr. Attcrnpy 

Attachment 



04-Ala-880-PM 27.4 
R/W for Home Depot ACQUZSmON at High 

Street and 42"" Ave. 
041.08-J 65421 
District Agreement No. 4-2190 

COOPERATIVE AGREEMENT 

THIS AGREEMENT. ENTERED INTO EFFECTIVE ON ^ 1 ^ 1 ^ 20OS, 
is between the STATB OF CALIFORNJA, acting by and through Jtk Department of 
Transportation, referred (:o herein as "STATE," and 

CITy OP OAiaAND, a body politic and a 
municipal corporation of the State; of 
Califomia. referred to herein as "GITY." 

RECITALS 

1. STATE and CITV. pursuant to Streets aaid Highways Code Section 'ai4 and 130, are 
authorized to enter into a Cooperative Agreement for improvements to Slate Highway 
.System (SHS) within the City of Oakland. 

2. STATE has a State I-Iighway Project far improvements consisting ofthe Interstate Route 
S80/Hlgh Street Seismic Retrofit Project in the City of Oakland, referred to herein as 
"STATE PROJECT." 

3. Project approval and environmental document (PA&ED) phase for STATE PROJECT has 
been completed, 

4. CITî  has a street improvement Project identified as the 42"" Ave/High Street Access 
Improvement Project, referred to herein as "CriY PROJECT." 

5. PA&ED phase for CIT^ PROJECT has been completed. 

6. Both STATE PROJECT and CITY PROJECT wlU require acquisition of a portion of 
property owned by Home Depot. Inc.. referred to Iierein as HOME DEPOT 
ACQUISITION. 

7. STATE PROJECT fiirtlier requires tlie vacation of a portion of CHT street, specifically, 
-East 8«'Street 

8. STATE.and CHY will each fund dfty percent (50%J of the total cost of the EXPERT 
"WITNESS APPRAISAL (EWA) of,tlie required parcels, performed hy an Expert, Witness 

. Appraiser. 

9. STATE will fund one hundred percent of the costs, estimated to be $9,500, associated 
with the vacation of East 8"' Street 

10. CIT̂ ^ desires STATE to perfomi certain right.of way services that include complete staff 
appraisals, j;)repare acquisition documents and acquire right of way hereinafter, STATE 
STAFF SERVICES, the terms and conditions of wldch are defined in Section I, Article 1. 



District Agreement No. 4-2190 

STATE is agraeable to provide STATE STAFF. SERVICES to CITY as reimbursed 
pursuant to section II Ibr HOME DEPOT ACQUISITION work, 

11, CITV Is willing to fund fifty percent (50%) of STATE'S estimated costs of STATE STAFF 
SERVICES perfonned on HOME DEPOT ACQUISITION. 

12. The parties now define herein below the terms and conditions under which SIATE 
STAFF SERVICES for HOME DEPOTACQUJSITiON are to be performed and financed. 

SECTION I 

STATE AGREES; 

]. To perform EWA and STATE STAFF, SERVICES (complete staff appraisals, prepare 
acquisition documents and acquire right of way) that are required for the HOME DEPOT 
ACQUISITION, 

2. • 1>D account foj- all costs for EWA and STATE STAFF SERVICES to be paid for by CITY for 
HOME DEPOT ACQVlsrnON pursuant to this Agreement. 

3. To submit a billing to the amount of $20,000 to CITl'' immediately following execution of 
this Agreement. Said figure represents STATE'S estimated costs for C n y s share of 
STATE STAFF SERVICES, paid tn a lump sum, for HOME DEPOT ACQUISITION. Any 
portion of CITY'S funds not expended by STATE shall be reimbursed to CITY upon the' 
expiration or sooner termination of this Agreement 

4. To hire an Expert Witness Appraiser to appraise both CFIY and STATE parcels on the 
HOME DEPOT ACQUISITION. The cost of said Expert Witness Appraiser is estimated to 
be 825,000; however contract is for .$50,000 to cover any unexpected charges. Botti 
cny and STATE will get an .original copy of the appraisal. 

5. To pay for .fifty percent (50%) of the total cost of the EWA for the CTTY and STATE 
parcels. STATE shall pay the Appraisal firm for the total cost of .appraisal and then 
submit a billing to CITY for CHTs proportional share of the total cost of the appraisal. 
STATE shall include a copy ofthe appraiser's Invoice and a copy of ttie pajonent STATE 
submits to Expert Witness Appraiser. 

6, To retain, or cause to be retained for audit by CITy's auditors, for a period of three (3) 
years from date of processing, the final detailed accounting statement and all STATE 
STAFF SERVICES records, and to make such materials available a t STATE'S District 4 
Ofllce. Copies thereof shall be furnished to CTTY if requested by CITY. 

7. To make application, pi-ovide all supporting documentation as required by Community 
and Economic Development Agency (CEDA) Building Services procedures and pay for 
100% of coste associated witli the vacation of East 8̂ ^ Street, estimated by the CiTy to 
be $9,500 {i.e., $5,000 for the Street Vacation and $4,500 for the Street Search). 

B. To complete all mapping and utility relocation work and provide a permanent public 
utility easement through ttie vacated East 8'" Street corridor, and generally to 
coordinate and malce arrangements with said utilities to ensure tliat said public utility 
easement is recorded with the appropriate property title documents. 



District Agreement No. 4-2190 

SEOnON II 

CITi'AGREES: 

1, To deposit with STATE within twenty (20) business days of receipt of billing therefore 
which billing" will be forwarded immediately following execution of this Agreement, the 
amount of $20,000. Said ilgure represents the estimated costs for CITY's share of STATE 
STAFF SERVICES for KOME DEPOT AGQUfSmON. STATE shall draw against these 
funds for the STATE STAFF SERVICES, In the event that tlie CITi'"'8 share of STATE 
STAFF SERVICES exceeds $20,000, CITY will reimburse STAT^ pursuant to an 
amendment to this Agreement. . 

2. To reimburse STATE for flf̂  percent (50%) of the total cost, not to exceed $25,000, ofthe 
EWA, pfiribrmed by the Kxpert Witness Appraiser for the CJ7Y mid STATE parcels, wiUiln 
twenty (20) business days of receipt of STATE'S billing tlierefor. In the event that the total 
cost of the EWA exceeds .$50,000. CITy wllj reimburse ^ATB pursuant to an 
•amendment to this Agreement. 

3. To open an escix)w account and deposit into said escrow account, CriTs share of the 
acgulsltion capital cost for CI'IY parcel, when settlement has been reached. If CrrYs 
parcel goes to condemnation, CITY shall pay the STATE'S legal staff and all associated 
costs necessary to condemn CITY parcel. 

4. To bear all responsibility and costs of property management for all ongoing business 
concerns associated with CITY parcel upon recordation of deed to City. 

5. To pursue all necessary steps In processing the vacation of East 6"' Street, tnciuding 
approval by the City Council. 

SECTION m 

IT IS MUTUALLY AGREED: 

1. All obligations of STATE under the terms of this Agreement are subject to the 
appropriation of resources by the Legislature. State Budget Act authority, and the 
allocation of iunds by the Califomia Transportation Commission (CTC). 

2. In the event that there is a dispute between CITY and STATE regarding the dollar 
amount, orportiaris ofthe dollar amount, on receipt of STATE'S billing. STATE'S District 
Director for District 4 will provide CITY with a written decision on resolution of the 
dispute within Sixty (60) days of recelWng written notice of a bUUng dispute from CnY. If 

^ CITy Is not satisfied with the District Director's decision. CnY may appeal the District 
Director's decision to the State Local Programs Dispute Resolution Committee (LPDRC) 
for Unal resolution. The LPDRC will have 60 days to make a final resolution after 
receiving OTT written appeal. If the CITV disputes the LPDRC's decision, the CITY may 
seek the services of the Judicial Ai-bitration and Mediation Services, inc. for mediation 
purposes to resolve the dispute. 

S. The party that discovers Hazardous Materials {HM) wiU immediately noUfy the other 
party{ies) to this Agreement. 

I-IM-1 is deHncd as hazardous material (including but not limited to hazardous waste) 
that requires removal and disposal pursuant to federal or state law. whether Jt js 
disturbed by STATE or CITy PROJECT or not. 



DlstJ'ict Agreement No, 4-2190 

HM-2 is defined as hazardous material (Including but not limited to hazardous waste) 
that may require removal and disposal pursuant to federal or state law. only If disturbed 
by STATE or CITy PROJECT. 

4. STATE, independent of HOME DEPOT ACQUISITION. Is responsible for any HM-1 found 
within existing SHS right of way. STATE wlU undertaJce HU-2 naanagement activities 
with minimum impact to HOME DEPOT ACQUISfTlON schedule and will pay all costs for 
HM-I management activities. 

CITy, independent of HOME DEPOT ACQUISITION, is responsible for'any HM-] found 
• wlti-iin existing CITY light of way, AnyHM-J management actJvJtJes undertaken by CITY 
shall be performed with minimum impact to HOME DEPOT ACQUISITION schedule and 
CriY will pay all costs for HM-1 management activities. 

5. If HM-2 is found within the limits of HOME DEPOT ACQUISITION, the public agencj' 
responsible for advertisement, award, and administration (AAA) of the STATE or CTIY 
PROJECT construcdon contract will be responsible for HM-2 management activities. 

Any management actiWtj' cost related to HM-2 is a STATUE or CJTY PROJECT 
construction cost. 

6. Management activities related to either HM-1 or HM-2 include, without limitation, any 
necessary manifest requirements and designation of disposal facility. 

7. STATE'S acquisition or acceptance of title to any property on which any hazardous 
material Is found will proceed tn accordance with STATE'S policy on such acquisition, 

8. If. during performance of right of way activities, new Information is obtained which 
requires the preparation of additional envlrormiental documentation for ciTy PROJECT 
or STATE PROJECT to comply with CEQA and -If-applicable, NEPA. this Agreement will 
be amended to include completion of those~addltional tasks . 

9. All admlnlstrath'e draft and administrative final reports, studies, materials, and 
documentation relied upon, produced, created, or utilized for STATE PROJECT and CITY 
PROJECT will be held in confidence, pursuant to Government Code section 6254.5(e). 

. Parties will not distribute, release, or share said documents with anyone other than 
employees, agents, and consultants who require access to conaplete HOME DEPOT 
ACQUISITION without the written consent of the partj' authorized to release them, 
unless required or authorized to do so by law. . . 

20. CITY agrees to obtain, as a CITy PROJECT cost, all necessajy CITY PR0JEC7' permits, 
agreements, and/or approvals from appropriate regulatory agencies, unless the parties 
otherwise mutually agree in writing 

11, STATC agrees to obtain, as .a STATE PROJECT cost, all necessary STATE PROJECT 
permits, agreements, and/or approvals from appropriate regulatoiy agencies, unless the 
parties otherwise mutually agree In writing. 

12, CITY shall be fully responsible for complying with and impiernenting any and all 
environmental commitments set forth in the environmental documentation, pennit(s), 
agreementfs). and/or environmenta] approvals for CIT^ PROJECT. The costs of said 
compliance and .implementation shall be a CYTY cost. 

13, STATE shall be fully responsible for complying with and Implementing any and all 
environmental commitments set forth in the environmental documentation, perralt(s), 
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agrecmenUs). and/or environmental approvals for STATE PROJECT. The costs of said 
compliance and implementation shall be a STATE cost. 

14. If there is a legal challenge to STATE PROJECT'S environmental documentation. 
Including supporting investigative studies and/or technical environmental report(s). 
permltfs). agreement(sj, enWronmental commltmenlvS- and/or environmental approvals} 
for STATE PROJECT, all legal costs associated wltli those said legal challenges shall be a 
STATE cost. 

15, If there is a legal challenge to the CITY PROJECI^e environmental documentation. 
including supporting ini^estigatlve studies and/or technical en\rironmental report(s), 

. permltfa), agreement(sj, enxdronmental commitments and/or environmental appr6val(s) 
for CITY PROJECT, all legal costs associated with tliose said legal challenges .shall be a 
CITY cost. 

16. Nothing in the provisions of this Agreement is intended to create -duties or obligations to 
or rights in third parties not parties to this Agreement or affect thelegaJ liability of eltlier 
party to tlie Agreement by imposing any standai'd of care with respect to the 
development, design, construction, operation or maintenance of Sta.te highways different 
from the standard of care Imposed by law. 

17. Neither STATE nor amy officer or employee thereof is responsible for any injury, damage 
or liability occurring by reason of anythhig done or omitted to be done by cnY under or 
in connection with anj' work, authority or Jurisdiction conferred upon CITy or arising 
under this Agreement. It is understood and agreed that CITY wfD fully defend, indemnify • 
and save harmless STATE and all Its officers and employees from all clairns. suite or 
actions of every name, kind and description brought forth under, including, but not. 
limited to, tortious, contractual, inverse condemnation or other theories or assertions of 
Uabfiity occurring by reason of anything done or omitted to be done by CITy under this 
Agreement 

1-8. Neither CITi' nor any officer or employee thereof is responsible for any Injury, damage or 
liability occurring by reason of anything done or omitted to be done by STATE tmder or 
hi connection-with any work, authority or Jurisdiction conferred upon STATE or ai-ising 
under this Agreement. It is understood and agreed that STATE will fully defend, 
indemnify and save hai-mless CITY and all its officers and employees from all claims, 
suits or actions of every name, kind and description brought forth under, Including, but 
not limited to. tortious, contractual. Inverse condenuiation or other theories or assertions 
of liability occurrtrig by reason of an3^1ng done or omitted to be done by STATE under 
tills Agreement, 

19. Prior to commencement of STATE SIAFF SERVICES for HOME DEPOT ACQUISmON, 
CHY may terminate HOME DEPOT ACQUISITION and this Agreement in writing. CITY 
shall remain obligated to reimburse STATli:. CHY share of all cost incurred by STATE 
under-this agreement prior to Its teimination. 

20. If termination of this Agreement is by mutual consent, CITY will bear fifty percent 150%) 
of all STATE STAFF SERVICES related costs incurred by STATE prior to termination and 
fifty percent (50%) of the total cost of the appraisal performed by- the Expert Witness 
Appraiser. 

21. This Agreement may be teimlnated or provisions contained herein may be altered, 
changed, or amended by mutual consent of the parties hereto by way of a written 
amendment to this Agreement. 
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22. No alteration or variation of the t£ams of this Agreement shall be valid unless made by a 
formal amendment executed by the parties hereto and no oral understanding or 
agreementnot lncori)orated herein shall be binding on any of die paj-des hereto. 

23. Notwithstanding any provisions in this Agreement to the contrary, this Agreement shall 
terminate upon completion of all right of way activities for CJTY PROJECT', or on 
December 31. 2012. whichever is earlier in time, however, the indemnification, legal 
challenge, environmental commitments, and audit clauses shall remain in eifect until 
teimlnated or modified, in writing, by mutual agreement of the parties hereto. 

STA'IE OF CALIFORWIA 
Department ofTransportation 

CITy OF OAKLAiMD 

Will KEMPTOW 
Director 

Deputy District Director "̂• 
By: L, > 
Citi' Achninistrator 

Approved as to form and procedure: 

Attorney 
Department ofTransportation 

' 0 ^ € ^ n u ^ m ^ ^ 
Clerk 

Certified as to budgeting of funds: Approved as to form: 

\} District Budget Manager / C^^tomey(^ 

Certified as to financial terms and 
conditions; 

Accounting Administrator 



.;y*-'I) Approvad as to Form and Legality 

2mmy2.3 PHii-hU f^^sowvoNNo. ^.^S^J CMS. 

.Introduced by CouncMembdr 

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR OR 
JfflER DESIGNEE TO EXECUTE A COOPERATIVE AGREEMENT 
AND AN AMENDMENT TO Ti3E EXISTING JFRJEEWAY 
AGREEMENT WITH THE CALIFORT^A DEPARTMENT OF 
TRANSPORTATION (CALTRANS), FOR THE HIGH iSTREET 
SEISMIC RETROFIT AND 42ND/HIGH STREET PROJECTS 

WHEREAS, the Califomia Department of Transportation (Caltrans) and the City 
each iiave ongoing projects in the area of High Street and •42"'' Avenue, namely, the High 
Street Seismic Retrofit Project, the 42"''/High Street Access Improvement Project, 
respectivelyj and 

WHEREAS, both projects have previously received project and environmental 
approvals; and 

WHEREAS, both projects require the acquisition real property from parcels adjacent to each 
project site; and 

WHEREAS, Caltrans' High Street Seisanic Retrofit Project requkes that the City vacate a 
portion, of East .8*̂  Street, east of 37^ Avenue, to accommodate the reconfigured ofS-amp location; 
and 

WHEREAS, it iiJ in the best iniercsl of Caltrans and the Cily to consolidate the acquisition of 
said property by a single party, namely, Caltrans, to maximize efficiency of efforts and costs, and to 
minimize disruption to (he affected property owner; and 

WHEREAS, City slaffwiit undertajke proceedings to vacate a portion of East 8^ Strcct,;eas( 
of 37'*' Avenue, as a separate Council acdon, as said street will become unnecessary &r general 
circulation of traffic after constmction ofthe two projects; and 

WHEREAS, Caltrans and the City wish to enter into cooperative ngreemeait for the 
ttoquisition of property and proposed street vacafion; and 

WHEREAS, sufficient funding is available.in the Caltrans Grant Fund (2 J 40), 42 '̂̂  Avenue 
High Street Right of Way Project (C98530); and 

WHEREAS, Caltrans and the City have previously entered into a Freeway A-greement, dated 
September 18, 1947, relatmg to thatportion of State Hi^way Route 880 fiom Hi^h Street to Oak 
Street; and 

CpimHEDCOPY 
t ce/tifv thai tbis Is a true avid wrtbeDtlc, 

ce or.tbc Git '̂Cleric 
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WHEREAS, said Freeway Agnseraenf will need to be amended to reflect the 
reconiigiirfltion ofthe reoonstrucled freeway and City streets; now, therefore, be it 

RESOLVED; that the City Administrator or her designee hereby be authorized to execute a 
cooperative agreement and an amendment to the existing freeway agreement with the California 
Department ofTransportation (Caltrans), for the High Street Seismic Retrofit and A2nd/Bish Street 
projects; and "be it 

FURTJFJEJR RESOLVED: that the City Administrator or her designee be authorized to 
eitetiute any additional documents orJfiinding agreements necessary for the completion ofthe City's 
42''VHigh Street Access Improvement Project 

IN COUNCIL, OAKLAND, CALIFORNIA •JUN 1 7.-2008 20 

PASSED THE FOLLOWING VOTE: 

AYES- BROOKS,. BRUNNER,.CHANG, KERNIGHAN, NADEL, QUAN,, REID, AND PRESIDENT DE LA F U E N T E - ^ 

NOES - ^ . 

ABSENT- ^ 

ABSTENTION - . ^ 

ATTEST; 

City CiBiJ^cJ Olerk ofthe Council 
of the CIfy of Oakland, Califomia 

as î̂ iZD copy 

rtify that doJs is a true nad oaCkoafife 

Office oftbe at)'.CIerk Dofc / 
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sTA-moPCAUPgfiNiA-^susii^sntANspmTATJONAmmnsrNDAaBNcy AJ^}^L•nF .̂fmtAllZBHE^^n^ rtrr'nnr 

DEPARTMENT OF TRANSPORTATTON 
DIVISON OF RIOHT OF WAY 
] 1! GRAND AVENUE 
P.O.BOX23440-MSnA t 
OAiaAND, CA 94623-0440 
PHONE (510)286-5388 
FAX (510)286-5379 
m (BOO) 735-2929 

May 14,2008 

THfS c o p y FOR 

/ ^ ^ ^/no<^ 
/ 

Flex your power.' 
Be energy effidentl 

4-Ala-880 
Parcels 57780-1, 57780-2, 57780-5 
E.A. 155422 

Home Depot U.SA, Inc. 
Attn: Ann K. Jerhoff, Counsel 
Real Estate Law Group 
3800 West Chapman Avenue 
Orange, CA 92868 

Dear Ms. Jerhoff: 

Attached is your copy ofthe Right of Entry agreement, which has now been executed on behalf 
ofthe State of California. 

Your cooperatioii is appreciated. 

Sincerely, 

Original Signed By; 

MICHAEL CLANCY 
Associate Hight of Way Agent 
Acquisition Services 

Attachment • 

cc: Home Depot U.S .A., Inc. 
Attn: Vice President, Real Estate Law Group 
StoreNo. 1007 
2455 Paces FenyRoad, C-20 
Atlanta, GA 30339-4024 
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^^ „r • "wif-v^ff^^ -yy D i s t r i c t 04 
State of Califorma ^ 77 ^ l \ % ^ . j ^ 
Department ofTransportation vM ê̂ m ^ 1 / D X - ^ O 
Mr, Bijan Sartipi 
District Director 
District 04 Distirict Office Chief 
1 ] I Grand Avenue • K/W Aogu:^^ W u t i l i t y Services 
Oakland, CA 94612 
Dear Mr. Sartipi: 

Permission is hereby granted to enter upon our land, at 4000 Aiameda Ave., OalclaJid CA at;,. 
indicated bv sub-parcel numbers 57780-1. 57780-2 & 57780-5 rpnAe-^ttached Appraisal Maps ' 
A-1326.0a. A-1326.4 & A-]326;5 dated March 20. 2007 for :tlie-'puipose of constructing or 
improving a pubhc highway and accomplishing ail necessary mciddnter^ereto: • - • .•:.̂ -:.,it v :. 

It is understood that this permission is not a waiver in any way ofthe righEQl-CDrnpfinŝ iQ '̂for"'""̂  
such land or of any remedy authorized by law to. secure payment therefor. Home-Depot U.S.A!, • 
Inc., a Delaware "corporation (referred to herein variously as "Owner", "Grantor", and "Home 
Depot") acknowledges it has been advised of its right to receive immediaitejeonjp^sation and 
has waived that right, agreemg to be compensated at a later date with intK"est. • :.''' =.'.>•'. i '•._, 

This pemaission is granted in consideration of liie location, improvemenL.3ndBX9nstn^pt|pn""pP" 
such highway and incidents thereto, which it is understood is requh^d by the State of California, 
Department of Transportation ("State" or "the Department"), with the understanding that you 
willhereafter without unnecessary delay, negotiate with Ibe undersigned, an^ ^ ^ o^ggj person, if 
any, having any right, title or interest in said property, to agree upon terms of compensation and 
that, if any agreement cannot be reached you will promptly commerfcrg^etniU'ent-domain 
•proceedings, including a deposit of funds to support an Order for Possfissigg^^^ji^ye^such 
•compensation detennined. ' ' ' 

Section 1245.235 ofthe Code of Civil Procedure requires the State of California, Department of 
Transportation, to give each person whose property is to be acquired by eminent domain notice 
and a reasonable opportunity to appear before the CaKfoinia Transportation Commission and be 
heard on the matters referred to in Section 1240.030 of the Code of Civil Procediu-e, which 
provides: 

The power of eminent domain may be exercised to acquire property for a proposed project only 
if all ofthe following are established: 
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(1) The public interest and necessity require the project. 

(2) The project is planned or located in the manner that will be most compatible with 
the greatest public good and the.least private injury. 

(3) The property sought to be acquired is necessaiy for the project. 

. (4) The offer required by Section 7267.2 ofthe Government Code has been made to 
the owner or others pf record. (If an offer has not been made, an appraisal will be 
prepared as soon as practicable and an offer made of the fall amount of such 
appraisal.) 

By granting this irrevocable right to possession and use ofthe parcels to State, Owner agrees to 
the following: _ (J) Owner specifically waives the notice required by Code of Civil Procedure 
Section 1245.235 of the hearing of the matter referred to in Code of Civil Procedure 

—gection"]-240:G5D-and^e-adoption-ofthe-Tesolution-of-neeessity-by-the-Ga]ifornia~Traiisportation~-
Commission authorizmg the taking ofthe property described in Exhibit A; (2) Owner shall not 
object to the filuJg of an eminent domain proceeding to acquire the property described in 
E^ibit A; and (3) in any eminent domain action filed by State'to acquhre the property described 
m Exhibit A, Owner shall not challenge State's right to take such property, and the only issue 
shall be the amount of just compensation for the property. 

It is understood thst the State of Califomia, Department of Transportation,' will pay interest from 
.the date' of execution of this Right of Entry on the just compensation paid by the State of 
California, Department of Transportation. The rate of interest will be the rate of earnings of the 
Surplus Money Investment Fund and computation will be in accordance with Section 1268.350 
of the Code of Civil Procedure. Interest will be computed to and including the date of deposit of • 
compensation. 

the State agrees to indemnify and hold harmless Grantor from any liability arising out of State's 
operations under this agreement State further agrees to assume responsibility for any damages 
arising fî m State's operations under this agreement and State will, at its option, either repair or 
pay for such damage. The State shall either fill any excavations made by the State in the subject, 
property at the end of each construction day or take such steps, consistent with standard 
engmeering and construction practices, as are reasonably necessaiy to secure and limit public 
access to the excavation areas. 

It is understood and agreed by and between the parties hereto that Hiis Right of Entry gives the 
State possession ofthe requirement, as described on the attached map, for the State's project and 
that possession ofthe requirements for the City's project is not required at this time. 

The State made a mtten offer of $1,778,000 to Home Depot for the State's requirement on 
March 15, 2005. Based on the reduced requirement that is described on the attached map, the. 
State's appraisal is being revised. This reduced amount will be the basis of the State's future 
offer to compensate Home Depot for the reduced requirement, improvements and damages, if 
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any, The parties acknowledge and agree diat the State's final written offer to Home Depot will 
include the Initial Pylon Sign Payment and the Initial Parking Lot Payment (as those terms are 
defmed below); and that so long as the State pays the Xnitial Pylon Sign Payment and the Initial 
Parking Lot Payment to Home Depot in accordance widi the tenns' of this Right of Entry,, the 
initial Pylon Sign Payment and the Initial Parking hotPayment will be deducted from the final 
payment to be paid by the State to Home Depot for the State's requirement. 

It is agreed and confirmed by the parties hereto that notwithstanding other provisions in this 
contract, the right of possession and use ofthe subject property as described on the attached map, 
for the Statt's project, including the right to remove and dispose of improvements, siiall 
commence on the date of execution of this Right of Entry. 

It is imderstood and agreed by and between the parties hereto that the order of construction ofthe 
State's project will be (1) the reconfiguration ofthe parking lot by Home Depot to accommodate 
the re-estabUshment of the pylon sign; (2) re-establishment ofthe approximately 100 foot pylon, 
sign by Home.Depot as described hereafter; (3);relocation of utilities by the State and its agents ' 
onto the utilitv corridor identified on the attached map as sufe-parcel 57780-5, restrictmk use of _ 
fhdt portion of the parkmg; (4) grading and paving -of sub-parcel 57780-5 by the State and its 
agents after utility relocation has been completed; and (5) the re-establishment of the parking lot 
by Home Depot after the completion of die State's project and the East 8th Street vacation. 

It is -understood and agreed by and between the parties iereto that the Department and Home 
Depot will enter mto a Right of'VVay Contract to compensate Home Depot for the actual cost to 
re-establish fee pylon sign onto their remamder"parcel, including without limitation soft costs 
such, as permit fees and engineering fees. An mitial payment of $200,000.00 will be made to ' 
Home Depot witlun sixty '(60) days after the full execution of this Right of Entry by the State and, 
Grantor (the 'Initial Pylon Sign Psymenf *). Said Contract will be handled separate from the land 
acquisition and related costs. Home Depot will re-establish said sign as soon as possible after 
the execution ofthe beforementioned contract. As discussed above, the Initial Pylon Sign 
Payment wilt not be included in the State's final compensation. 

It is understood and agreed by and between the parties hereto that it is the intent ofthe State to 
make its best effort to coordinate the aforemeniaoned utility relocations so that tbey are 
completed within 18 months of their commencement, as set forth in the Construction Schedule 
attached hereto as Exhibit B ("Constmction Schedule"). 

It is understood and agreed by and between the parties hereto that tiie Department and Home 
Depot will enter into a Right of Way Contract to condensate Home Depot for the actual costs to 
relocate site utilities, meters and light poles at parcel 57780-5 to the extent necessary to assm"e 
their continued functionality and security during tlie State's performance of its work, and to re­
establish their parking lot on the surface ofthe aforementioned utility comdor, parcel 57780-5, 
and the vacated portion of East s"* Street as described hereafter, including without limitation soft 
costs such as permit fees and engineering fees, and all.attomeys' fees (up to a maximum amount 
of $47,000.00) incurred by Home Depot with respect to the preparation and negotiation of this 
Right of Entry and the other documents and instmments leading up to, or resulting from, this 
Right of Entry and the State's acquisition of an easement across the subject property (provided. 
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however, that the foregoing provisions of this sentence shall not obligate the State to compensate 
Home Depot for any attorneys' fees arising ft-om litigation between Home Depot and the State 
with respect to the valuation of the easement to be acquired by the State), An initial payment of 
$120,000.00 will be made to Home Depot upon the fUll execution of this -Right of Entry by the 
State and Grantor (the "Initial Parking Lot Payment"). Said Contract will be handled separate 
from the land acquisition and related costs. Home Depot will be responsible for re-establishing 
said parldng lot. As discussed above, the Initial Parking Lot Payment will not be included in the 

•. State's, final compensation. 

It is further understood and agreed by and between the parties hereto that the City of Oakland 
fCity) and the Department are jointly working towaT4,|fee closure of East 8"' Street between 37"' 
Avenue and Alameda Avenue! The Department, City and Home Depot will enter into a global, 
settloment to transfer the property rights required for both the City's and the Department's 
projects. Said settlement will provide for the closing of East S"" Street and deeding the excess, • 
vacated East 8"' Street to Home Depot with a reservation for the necessaiy easements to maintain 
said excess as a public utility cpxritjor., Said reservation may include underground, surface and 
a:6nal utility easements, Every effort will be made to place surface facilities in such a way to be 
consistent with Home Depot's parking lot Said reservation wil]~primar]iy "beTof uiiiei^roiJn3 
utilities and will not affect Home Depots right to use said excess area as an "at grade" parking 
lot. The aforementioned limitations on said reservations will be included m the utility easement 
portion of tiie grant deeds transferring the project requirements for both the City and 
Department's projects. 

The State shall promptly pay and discharge all claims for labor performed, supplies furnished 
and services rendered at the request of the State and shall keep Grantor's property and all ' 

• portions thereof free of all mechanics' and materialmen's liens in connection therewith. If any 
lien is Sled, the State shall cause such lien to be released and removed within twenty (20) days 
aftei' the date of filing, and if the State fails to do so, Grantor, at the State's expense, may take 
such action as may be necessaiy to remove such lien, without the duty to investigate the validity 
of such hen. Prior to entry upon Grantor's property, the State shall provide Grantor with • 
evidence of cpnunercial general liability insurance (i.e., a certificate, of insurance), nammg 
Grantor as an additional insured which covers the entry upon Grantor's property by the State 
and/or the State's representatives and agents. Such insurance shall have a hmit of liability of not 
less than Three Million Dollars ($3J)0Q,OOQ.00) per occurrence and m the aggregate and be on.an 
"occurrence" and not'a "claims made" basis. Home Depot acknowledges that the State is self 
•insured. Proof of insurance is attached hereto as Exhibit C. 

Should any dispute arise over the interpretation of this Right of Entry or should any action be 
brought to enforce tiie terms of this Right of Entry, the prevailing party shall be entitled to' 
recover from the otherparty reasonable attorneys' fees and costs. 

This Right of Entry contains the entire understanding and agreement ofthe parties hereto relating • 
to the rights herem granted and the obligations herein set forth. Any prior, contemporaneous, or 
subsequent written or oral representations and modifications concerning this Right of Entry shall' 
be of no force or effect This Right of Entiy may he amended only by a written instrument 
signed by both Grantor and the State. 
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This Right ofEntry may be executed in one or more counterparts, each of which shall, for all 
purposes, be deemed an original and all such counterparts, taken together, shall constitute one 
and the same instrument. 

All notices given under this Right of Entiy shall be in writing and shall be transmitted either by 
personal delivery, a reputable overnight courier which keeps receipts of delivery (such as Federal 
Express), or through the fecilities of the United States Post Office (postage prepaid, certified 
mail, return receipt requested). Any such notices shall be effective upon delivery. Notices ofthe 
respective parties shall -be sent to the followmg addresses unless written notice of a change of 
address has been previously given pursuant bereto: 

To tiie State; . Departmentof Transportation, District 4 
Attn: Michael Clancy, MS HA 
111 Grand Avenue, Oakland, CA 94612 
P.O. Box 23440 

: . .Q^nndSJL.^^^0440 , „ •_ 

To Grantor: Home Depot U.S.A., Inc. 
2455 Paces Feny Road, C-20 
Atlanta, GA 30339-4024 
Attention: Vice President - Real Estate Law Group 
Store No.: 1007 

With a copy to: Home Depot U.S.A., Inc. 
3800 West Chapman Avenue 
Orange, CA 92868 
Attention: Divisional Corporate Counsel -
Real Estate Law Group 

The failure to insist upon strict performance of any of the terms, covenants, conditions and 
agreements contamed herein shall not be deemed a waiver of any rights or remedies ofthe failing 
party, and shall not be deemed a waiver of any subsequent breach or default in the performance 
of any of tlie covenants contained herein by the same or any other person or entity. 

Except as expressly provided herein, nothing herein contained shall be deemed to be a gift or 
dedication of tiie subject property or any other portion of Grantor's property to the general public 
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or for any public purpose whatsoever, it being the intention ofthe parties that this Right ofEntry 
shall he strictly limited to and for Uie purposes herein expressed. 

Sincerely, 

HOME DEPOT U.S.A., INC., 
a Delaware corporation 

Address: 

Exhibit A; Description of Subject Property 
Exhibit B: Construction Schedule 
Exhibit C; Proof of State's Insurance 

Home Depot, U.S .A. 
3800 Chapman Avenue 

. Orange. CA 92868 

* f̂ !,,-̂  

JmCOMMENDED JPOR APPROVAL; 

By 
MICHAEL CLANCY 
Right of Way Agent 

a ^ 

By 
JASPREET SINGH 
District Branch Chief 
KAV Acquisition Services ''B" 

ACCEPTED: 

STAXEOF CALIFORNIA 
DEPARTMENT OE-^gRAJSSPORTATION 

R. A. MACPHERSON 
Deputy District Director 
Right of Way 

STANLEY GI 
Project Manager 
Project Ifenagement East - Ala 
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Construction Scliedule 

Preliminary Construction Schedule (Parcel No. 57780 Home 
Depot) 

Prior to Begin Construction on State's Protect 

0-18 Months (Relocation by Utility Companies) 
{Note: Utili^ relocation schedule is preliminary. For final schedule, see t>4 - Jl/W 

ViititiEsO 

• East Bay Municipal Utility District ^BMUD) will relocate its 48" sanitary sewer line. 
The final 

-connectionswill beoutsideof-the-HomeDepot-easementarea;"assoon-as-possible," 
during the dry season. • EBMUD and all otiier utilities will repave and stripe 
after dieir respective relocations 

• All other utilities relocate into the easement area after EBMUD is fmished, 

Begin Constmction on State's Project 

0-8 Months (Work Not Impacting Home Depot) 

8-13 Months (Work Impacting Home Depot) 

• East 8di Street closed 
• State demolishes East 8th and land acquu-ed in fee fi-om Home Depot. 
• State relocates City of Oakland's sewer onto the easement area. 
• State builds and iinishes retaining wall on southeast side of Home Depot 
• State finishes curb and gutter at East 8th.Street closures: 
• All planned majox construction on Home Depotparkmg lot easement area completed. 

Approximately 13 months from begin construction on State's project, work outside the 
Home Depot property completed. 
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