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FROM:  Department of Contracting and Purchasing
DATE:  January 27, 2009

RE: Supplemental Report on the Proposed Debarment Ordinance Adding Chapter 2.12,
Debarment Program, to the Oakland Municipal Code.

SUMMARY

At the December 2, 2008 Public Works Committee meeting, staff presented additional supplement
information relative to a proposed Debarment Program adding Chapter 2.12 to the Oakland
Municipal Code.

The Public Works Committee directed staff to review other municipal debarment ordinances to
determine the best approach for Council’s consideration. In addition, staff was asked to include
definitions that best fit the scope of the ordinance, and to provide a matrix to include timelines.

After review of other municipal debarment ordinances, staff recommends a combination of
debarment strategies from the Los Angeles County Metropolitan Transportation Authority, San
Diego, and the ordinance initially proposed, which was based on the Port of Oakland’s debarment
ordinance.

The original ordinance is more reflective of current City processes and language and, most
importantly, speaks to due process and identifies the authority of the City Administrator as the
“Debarment Official”. The San Diego and LA County MTA Ordinances provide a more detailed
foundation for the determination of cause, a shorter turnaround time, details regarding contractor due
process, specific language regarding temporary suspension, good working definitions and the use of
a debarment hearing board.

FISCAL IMPACT
There are no fiscal impacts.
BACKGROUND

On June 10, 2008, staff presented an informational report on construction projects that were closed
out by a City agency but not the Social Equity Division, Department of Contracting and Purchasing
(DC&P), during the Fiscal Year (FY) 03-04 and 04-05. The content of the original report included
discussions of Local Employment compliance, project closeouts and a proposed contractor
debarment ordinance. Staff subsequently provided three supplemental reports on July 22, October
28, and December 2, 2008 specific to these topics.
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At the last committee meeting, the initial report was bifurcated into a contractor debarment report
and Local Employment policy recommendations. The Public Works Committee asked that staff
return to Rules and schedule a separate report of Local Employment policy recommendations and
return to the Public Works Committee with additional information relative to a more comprehensive
debarment ordinance.

A telephone survey was conducted for the purpose of gaining insight into potential obstacles or
impediments and to glean perspectives on the successes and failures of said ordinances. Generally
the comments were positive. Overall, municipalities reported that a debarment program/policy was
helpful. Vincent Amerson of the County of Los Angeles stated, “Our contractors seem to be aware
of our increased periods for debarment and this seems to have deterred them from violating the terms
and conditions of our contracts, which has led to a decrease in the number of debarments the past
few years.” Other localities believe that debarments do not occur often and businesses are
responsible and responsive.

General Overview of Other Debarment Ordinances: Five (5) debarment ordinances were considered.
A summary is provided as Attachment 1.

(1)_City and County of San Francisco: The City and County of San Francisco’s Debarment
Ordinance provides for hearings to commence within 120 days of the Notice of the Proposed
Debarment. The Contractor has 15 days after receipt of the “Counts and Allegations” to request an
administrative hearing. The term of debarment is not to exceed five (5) years. The ordinance allows
for the contractor to object to the hearing officer within five (5) working days of appointment. The
ordinance is silent on the contractor’s right to appeal the determination.

(2)_County of Los Angeles: The County of Los Angeles provides a six to eight week notice before
the initial debarment hearing. The ordinance also provides for a non-responsible determination
finding. A non-responsibility finding refers to a finding that a bidder/proposer is incapable of
performing as a responsible contractor based on past performance history or other relevant
documentation. A Contractor Hearing Board (CHB) comprised of County employees that can
recommend debarment to the Los Angeles County Board of Supervisors is another component of
this ordinance. The Board can modify, deny, or adopt the recommendation of the CHB. A debarment
finding becomes final upon the approval of the Board.

(3)_Port of Qakland: The Port of Qakland’s Debarment Ordinance provides a 120-day timeline for
the hearing to commence upon the Notice of Proposed Debarment. The Hearing may occur in person
or in writing upon agreement by all parties. Within 15 days of the hearing or written presentations,
the Hearing Officer issues a “Statement of Decision”. The Executive Director then determines
whether to impose debarment if so ordered. The term and effect of the debarment can be for a term
of debarment not to exceed five years.

(4)_Los Angeles County Metropolitan Transportation Authority (MTA): Los Angeles County
provides that a debarment proceeding shall be initiated within at least ninety (90) days prior to the
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debarment hearing. The Respondent must submit a response to the Debarring Official’s notice within
30 days of receiving Notice of Proposed Debarment. The ordinance also provides for an Executive
Review Panel, which is responsible for ensuring a fair and efficient administration of debarment
proceedings. The Executive Review Panel is comprised of three members designated by the
Debarring Official to preside over the hearing. The Chief Executive Officer of the MTA or his/her
designee is the Debarring Official. They are responsible for initiating recommended debarment
actions and obtaining concurrence of the Office of the General Counsel.

(5)_The City of San Diego: The City of San Diego does not state timelines. It establishes a procedure
for debarring and suspending a contractor. It provides Janguage allowing a contractor to be
suspended for a temporary period pending the completion of an investigation. It provides a
procedure for noticing but again no specific timeline. It also provides specific grounds for debarment
and the term commensurate with said act. It establishes a Debarment Hearing Board and provides a
procedure for hearing. The Ordinance also provides a right to appeal a debarment decision, but no
~ timeline for said appeal. Of note in their Ordinance is Section 22.0826, which allows the City of San
Diego at its discretion to execute a written agreement wherein the affected debarred contractor can
agree not to bid for a period of one year in lieu of the City pursuing a one year debarment.

KEY ISSUES AND IMPACTS / PROGRAM

Definitions: At the request of the committee, the proposed Ordinance provides more detailed
definitions to include, for example: (1) Affiliate, (2) City Contracting Policies, (3) Consent Decree,
(4) Contracting Officer, (5) Debarment Hearing, and (6) Voluntary Exclusion. All definitions
provide more direct guidance by framing the context of the scope and by clarifying terms specific to
the proposed debarment program.

Grounds: More detailed examples and descriptions of grounds for debarment are provided in the
proposed Ordinance. Including but not limited to the following, the City may debar a contractor if
the City finds, in its discretion, that the contractor is responsible for:

1. Willful or intentional misconduct in connection with any City bid, request for qualifications,
request for proposals, purchase order and/or contract; or

2. Willful or intentional failure to perform in accordance with contract terms; or

3. Commission of fraud or a criminal offense; or

4. Commission of embezzlement, theft, forgery, bribery, making false statements, submitting
false information, attempting to commit a fraud against the City, receiving stolen property,
making false claims to any public entity, obstructing justice, fraudulently obtaining public
funds; and

5. Debarment by any other governmental agency for the period imposed by that agency;

Noticing: The City and County of San Francisco and the Port of Oakland ordinances provide a 120-
day timeline for a debarment hearing to commence upon notice to the contractor of the proposed
debarment. The County of Los Angeles provides for a 6-8 week notice of debarment hearing. The
City of San Diego did not provide a specific timeline for the hearing to commence upon notification
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of the proposed debarment. The Los Angeles Metropolitan Transportation Authority (MTA)
provides a ninety (90) day timeline for noticing of proposed debarment and 30 days to request
hearing to commence upon notice of proposed debarment. Staff proposes that the City adopt the
'MTA ninety (90) day timeline for debarment hearings to commence upon notice of the proposed
debarment. Thig will reduce the overall 120 day timeline by 30 days. A 90 day time line will provide
staff sufficient time for more complicated cases to be addressed.

In a majority of the programs reviewed, the contractor must submit a written response within 15
days of the receipt of the Notice of Proposed Debarment. A 15 day period in OQakland’s ordinance
will allow sufficient time for all parties.

Debarment Hearing Board: In addition to the appointment of a hearing officer, other entities use a
hearing board, which in most cases is comprised of executive level employees within the agencies.
Los Angeles County utilizes a contractor hearing board (CHB). Membership of the CHB is
comprised of the executive level employees in various subject matter departments within the agency.
The City Administrator’s Office functions as the chair to call meetings as necessary to hear
departmental debarment cases. The County Counsel acts as a legal advisor to the CHB. The Los
Angles County MTA utilizes an Executive Review Panel. The Executive Review Panel consists of a
three member panel designated by the Debarring Official to preside over contractor suspension and
debarment hearings and makes findings. Members of the panel are not to have been invelved in the
investigation of the grounds for debarment.

San Diego uses a Debarment Hearing Board similar to the MTA Executive Review Panel. The City
Manager appoints three individuals who serve on the board. These individuals shall be unbiased and
may be City employees, but shall not be employees who have participated in the decision to
recommend the debarment nor are subject to the authority, direction or discretion of employees or
have participated in the decision to recommend debarment. Staff recommends this structure for the
City of Oakland.

Excluded Contractor List: Staff proposes a list of debarred firms to be placed on the “Excluded
Contractor List” with the term of debarment and referred to as “Listed Persons”. Proposals, |
quotations, or offers received from any Listed Person shall not be evaluated for award nor shall
discussions be conducted with a Listed Person during a period of ineligibility. If the period of
ineligibility expires or is terminated after bid opening in response to a solicitation for bids or price
quotations, or after the deadline for submission of proposals in response to a solicitation for
professional services, the City shall not consider such bids, quotations, proposals or offers.

Voluntary Exclusion: Staff proposes “voluntary exclusion” as an option to debarment proceedings
in the event that the firm’s acts or omissions are insufficient to warrant debarment. In this instance
the City and the contractor may agree to a voluntary exclusion of the contractor and any of its
principals and/or affiliates from City activities and transactions of a period of up to five (5) years.
Contractors who are voluntarily excluded from participation in City transactions will be placed on
the Excluded Contractor List.
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SUSTAINABLE OPPORT.UNITIES

Economic: Savings of tax dollars and cost of services to the City.
Environmental: No environmental opportunities have been identified.
Social Equity: No Social Equity opportunities have been identified.
DISABILITY AND SENIOR CITIZEN ACCESS

There are no ADA or senior citizen access issues contained in this report
RECOMMENDATION(S) AND RATIONALE

it is recommended that Council accept the proposed Debarment Ordinance.

ACTION REQUESTED OF THE CITY COUNCIL

Accept the Debarment Ordinance and the additional information contained in this agenda report.

Respectfully submitted,

DEBORAH L. BARNES, Director
Department of Contracting & Purchasing

Prepared by:
Shelley Darensburg, Sr. CCO
DCP—Social Equity
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DEBAMRENT ATTACHMENT 1
TIMELINE MATRIX
Timeline for Hearing to Timeline for |Timeline for
Commence after Notice |Timeline for Object Response to|City to
to Business of Proposed|Contractor to |Timeline to to Notice of Respond to Appeal of
Debarment {Prehearing |Request Appoint Hearing {Hearing |Other Hearing Officer Proposed Respondent’s Debarment
Procedures) Hearing Officer Officer |Options Debarment |response Debarment Decision|Decision Appeal Decision
no timeline stated.{None Within 45 days of the
City Adminstrator conclusion of the
will appoint hearing, or in the
Debarment event that the
Hearing Board, or Respondent fails to
a retired judge file a written
response within thirty
The {30) days of receipt
Respondent of the City
shall submit |The City may |Administrator's
The to the submit to the  {Notice of Proposed
City of Oakland contractor, its Debarmernt  |Debarment Debarment, the
(Proposed) bonding Board and Hearing Board {allegations of the City
companies serve in and serve, in  |may be eemed
and/or accordance {accord with admitted, the
affiliates must with Section |Section 8, a Debarment Hearing
A debarmment proceeding |[submit a 8, a response|reply to the Board may enter an
shall be initiated by Notice |written The City Administrator may |to the Notice |Respondent's |order of default and
of Proposed Debarment to|response appoint a retired judge if the |of proposed [response not  |transmit it to the City
the contractor, its bonding |within 15 days debarment proceeding is Debarment |later than thirty |Administrator, who
companies and affiliates, |of the receipt unusually complex, within thirty  |(30) days after |shall therafter issue
at least 90 days priorto  |of the Notice expected to be of extended {(30) days of [receiving the |the debarment, with [No internal
the date of the debarment |of Proposed duration, or for any other receipt of the |Respondent's |service on the appeal within|Recourse is to
hearing. Debarment. reason. notice. response. parties. City process.|Superior Court.
The hearing date she be |15 days after |15 days of the 5days |None None Nene Within 15 days of the |ne appeal  [NA
set at the hearing officer's receipt of the {request for hearing, or of the right stated

City and County
of San Francisco

sole discretion, except the
hearing must commence
within 120 days of the
date of the charging
official served the Counts
and Allegations. The
hearing officer may extend
the 120 days period oly
upon good cause shown;
proceeding as
expeditiously as possible
is in the public's best
interests.

Counts and
Allegations

hearing

date final written
presentations are
due, the hearing
officer shall issue
his/her Findings and
Recommendation,




Timeline for Hearing to Timeline for |Timeline for

Commence after Notice |Timeline for Object Response to | City to ATFTACHMENT 1

to Business of Proposed|Contractor to | Timeline to to Notice of Respond to Appeal of

Debarment {Prehearing |Request Appoint Hearing |Hearing |Other Hearing Officer Proposed |Respondent's Debarment

Procedures) Hearing Officer Officer |Options Debarment |response Debarment Decision]Decision Appeal Decision
6-8 weeks notice "before |5 day notice  |no time line stated|na time [Contractor Hearing Board 1. within 45 days after within 21 within 30 days of

the debarment hearing”. line Composition/Structure conclusion of hearing [days of submission of
Up to 40 days stated [The regular membership of receipt of theiappeal
the CHB is comprised of the final decision
CAQ, ISD, OAAC, and
DPW. The Departments of
Health Services, Parks and
Recreation and Public Social
County of Los Services serve as alternate
Angeles members. Alternate
members normally serve
only when more than one
regular member cannot
participate due to a matter
befare the CHB involving
their departments. However,
they may be called to serve
90 days prior to the date {30 days upon |no time line statedjno time {Executive Review Panel no time line stated  jno time ling (no time line
Los Angeles : . .
of debarment hearing receit of line stated stated
County .
. Debarring stated
Metropolitan ; .
A Official notice
Transportation
Authority (MTA)
The hearing must 15 days After |15 days after 5days |[None within 15 days of no appeal  [NA
commence within 120 Receipt of the |receipt of for hearing right stated
Port of Oakland |days of the date of the Notice of objection contract
served Notice of Proposed| Proposed or to
Debarment Debarment reject
. *15 days prior to the no time line ne time ling statedjno time |None no time line stated 5 calendar |notime line
San Diego ) h
hearing stated line days stated
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APPROVED AS TO FORM AND LEGALITY

INTRODUCED BY COUNCILMEMBER

DRAFT =™

OAKLAND CITY COUNCIL
ORDINANCE NoO. C.M.S.

CODE TO ADD CHAPTER 2.12, DEBﬁRMENT PROGRAM

WHEREAS, the City of Oakland seeks an adm&fnlstratlve process to 1dent1fy contractors and
businesses that contract with and do business w1th%?l%’e City 2 an“a}that have noticomplied with the
City’s contracting requirements, or that,have engagedi’l wﬂlfuI misconduct, o%monstrated bad
faith or engaged in fraudulent or badibusiness practices orsmethods in order to avoid doing
business with and not enter into any furtherfcontracts with s&:h contractors

WHEREAS, a responitgble ccgggfctor demonstrate heaﬁrtbuteo@g&ustwonhlness as well as
fitness, capacity and experlenceé‘t%oﬁlsfactorlly perfc work and

WHEREAS it is the Cttyas pohcy'to conduct business only w1th responsible contractors; and

S <
WHEI{EASﬁhe‘*@l ,‘;g}OaklandL through Such anadministrative process, wishes to declare any
such Pofe ntlaI bxdder&orwcontractors as mehglb“'%agd to disqualify such bidders or contractors
from pammpatmg 1n the c%mpetmveiprocess for future contracts or from entering into new

NG :

WHEREAS, the=C1ty has dtrected the Clty Attomey to prepare this ordinance for the purpose of
establishing such a‘"‘fadmmtstratlve process for the debarment of contractors or bidders that are
determined by the Counri%éll upomthe recommendation of the City Administrator, to have engaged
in such conduct; now, therefor%

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. Debarment. Title 2 of the Oakland Municipal Code is amended to added Chapter
2.12 entitled the “Debarment Program”.

Chapter 2.12 DEBARMENT PROGRAM
2.12.010 - Definitions

The following terms, whenever used in this Ordinance, shall be construed as defined in
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this section:
(1) “Affiliate” means entities and/or persons are affiliates of each other:

i. Who is an assignee, successor, subsidiary of, or parent company of another
person or contractor, or

ii. Who has the same or similar management of the debarred corporate or
other legal entity; or

iii. If, directly or indirectly, either one con};ols or has the power to control the
other, or, a third person or entity contrg;lg},or has the power to control both.
Indicia of control include, but are nof: hmlted to: (a) interlocking
management or ownership, (b) 1dent1ty ofunterests among family members
or relatives, (c) shared faciliti€s and equ1pment common use of employees
or a business entity orgamzed following the debarment or suspension

‘i@m
pending debarment, oraproposed debarment of aperson which has the
same or similar management, ownershlp or principaliémployees as the
N e,
contactor that was debarred o%gg}qg;pended pending debarmenr (d) the
debarred person:or entity created:afteridebarment or suspépsion pending
debarment whlchfoperates in a manner designed to evade the application
A g

or defeat the purpose of»ithls Chapter (e) bankruptcy, dissolution, or
reorganization of & a\contractorxo% entity Which has the same or similar
management ownershlp, or prmcxpal emplogﬁe}ses as the, debarred, or (f)

ehglble,%r voluntanly excliided"e ent1'tky&0r person.

N ',“Pf' k j.& v y .
(2) “Bid” means dny response to a notlcq;‘l;%wtmg firm, fixed and/or sealed bids or
quotes, solicitation for} or~1nv1tat10r1 to;&submlt firm, fixed and/or sealed bids or

R
SImllartcommumcat%g’by or on*‘behalf (‘)\fi? contractor seeking to participate or
“pfeceive aﬁbeneﬁt ditectly or mdxrectly,svm or under a covered or related transaction.

(3)%5C1ty Admmzstrato& mea?@the City Administrator of the City of Oakland, or an
of%cer spemﬁcally demgnated*%by the City Administrator or by another City official in
accordi\tgth the C:t)}?Chal‘ter to act for and carry out the City Administrator’s duties.’

(4) “City" means the @rtyiof Oakland acting through its City Council, City
Admmzstrator\koréthrough any officer with powers delegated by the City Charter, City
Council, City Administrator or authorized by law.

(5) “Benefits” means money or any other thing of value provided by or realized because
of a contract with the City. A thing of value includes insurance or guarantees of any
kind and designation as a City “local business enterprise” or “small local business
enterprise.”

(6) “City Contracting Policies” means any polictes of the City Council applicable to
City contracts for goods and services, or to such contracts considered or awarded in
connection with a covered or related transactions, including, but not limited to,
City’s Prevailing Wages, Living Wage, Equal Benefits, Local and Small Local
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Business Enterprise, Apprentice and local hire, Nuclear Free and Nondiscrimination
policies.

(7) “Civil Judgment” means a decision in a civil action at the trial or appellate level by
any court of competent jurisdiction, whether entered by verdict, settlement,
stipulation or otherwise creating a civil liability for the wrongful acts complained of.

(8) “Consent Decree” means a settlement between the City and a contractor whereby
the contractor promises to refrain from certain actsforomissions.

(9) “Contract’” means any agreement to providegbdsto or perform services for or on
behalf of, the Cify, or such contracts conmg%ed or%aw rded in connection with a
covered or related transaction.

(10) "“Contractor” means any person;,pal'tnershlp, corporationigoint venture, company,
vendor or other business entity whoeeks to contract, subml?tgg%quahﬁcatlon
statement, proposal, bid or quote or c%nf%?acts dlrec?ly or 1nd1rectl %\ggg the City for
the purpose of prov1d1ng‘§'goods or servxce:‘?‘to: 1 ;;fé‘{ the City, or whoiseeks to or

contracts to provide goodS;orseryices in conne&tlon with a covered or related

transaction, including, wﬁli‘%ut limitation, any conﬁ{ractor subcontractor, consultant,
sub-consultant or supplier atiahy tier<iFhe term contrg{:tor shall include any
responmblezmanaglng corporateiofficer whothas perso@mvolvement and/or
respons;blhty}ln obtalmng a contract 1the‘C% in supervising and/or
performmggthe work prescrlbed bycontract

2

12) “Covered’ tr@gﬂsacnoﬁ o Ineans apphcatlon for or participation in a City
N ontractmg polzcy;programwaﬁc{wny, contract or related transaction, regardless of

(13) - Cowcnon means a judgment or conviction of a criminal offense of a type
which would%ngee?ﬁse to debarment of the convicted party under the terms of this
Ordinance byéany;court of competent jurisdiction at the trial or appellate level
whether entered't upon a verdict or a plea, and includes a conviction upon a plea of
nolo contendere.

(14) “Debarment” means an administrative action taken by the City that results in a
contractor, and any affiliate of the contractor, being prohibited from bidding upon or
being awarded a contract with the City and/or performing a contract in connection
with covered or related transactions for a period of up to 5 years. A contractor and
affiliate who has been determined by the Ciy to be subject to such a prohibition is -
"debarred."
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(15) "Debarment Hearing Board" means the three member board appointed by the
City Administrator to hold hearings, take evidence and make determinations about
debarment for the City. Members of the Board shall be unbiased persons and may
be City or other public sector employees with subject matter expertise, but shall not
be employees that participated in the complaint, investigation or decision to
recommend debarment, or employees subject to the authority, direction or discretion
of employees who participated in the decision to recommend debarment.

(16) “Ex Parte Communication” means any commumcatlon with a member of the
Debarment Hearing Board, other than by Boardimettiber’s staff, which is direct, or
indirect, oral or written, concerning the merits: or"fpgocedures of any pending
proceeding which is made by a party in theggseyﬁceaof any other party.

(17) “Final Notice of Debarment” %ggiélssawrltten notlce‘\under signature of the Ciry
Administrator to the affected person(s) contractor or aﬁ' hates of the debarment
decision of the Debarment Hearmng

(18) “Indictment” means%ldlctment for acrlmlna 0
filing by the Ciry chargmg a‘crlmmal offense%shall be given the same effect as an

indictment.,

ihany Contractorsrelatnfgf%m;any matter consistent with the grounds for debarment.

"‘%‘Nonce shall be considered4othave been received by the contractor and any other
related- -party so s%d ﬁveV(PS‘?}days after being deposited in the US Mail, postage
préiw%ld and addressed by the City to the contractor’s or affiliates’ last known
addresswbased on mformatlon provided by the contractor or affiliates.

(21 “Particzpanr;’%:%éans any person who submits a bid or proposal for, enters into, or
reasonably may be expected to enter into a contract or covered or related
transaction. This term also includes any person who is legally authorized to act on
behalf of or to commit a participant to a contract or in a covered or related
fransaction.

(22) “Person” means any individual, corporation, partnership, association, member of
a joint venture, unit of government or legal entity, for-profit or non-profit, however
organized. .
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(23) “Preponderance of the Evidence” means proof by information that, compared
with that opposing it, tends to the conclusion that the fact at issue is more probably
true than not.

(24) “Principal” means officer, director, owner, partner, key employee or other person
with significant management or supervisory responsibilities for a contractor; a
person who has a critical influence on or substantive control over a contractor’s
participation in a covered or related transaction, whether or not employed by the
participant, contractor or any affiliate of a partzczpant or contractor, the operations
of which are so intertwined with the parnczpantﬂthat%‘»the separate corporate identities
may be disregarded.

(25) “Proposal” means any response to avsohcnatlon appllcatlon request for
proposal, invitation to submit a propo:v;gl or similar comn{%n%‘catlon by or on behalf
of a contractor seeking to partlmpete or receive a benefit, d1rectly or indirectly, in or
under a covered or related transaction

onfdireCtly related to a covéred
transaction, which 3531sts§thepart1c1pant in executlng a covered transaction,
regardless of the extent of’ the mﬂuence on or substantlvc control over the covercd

(26) “Related transactiongiimeans a transactlond

pr1n01pa1 mvestlgators
loant ofﬁcers

nderwrit’érs;

bonding corﬁp’ames

appraisers and mspectors

real estax%gg ‘agents and’brokers

Dy, management and marketmg agents;

aﬁ&omeggménd others in a business relatlonshlp with part1c1pants in

comﬁ%’?@on with a (:'overed transaction under an City contracting or

agreement or activity;

xiv.  vendors of materials and equipment in connection with an City
contracting, agreement or activity;

xv.  closing agents; |

xvi.  turnkey developers of projects;

xvii. title companies;

XVviil. escrow agents;

XiX.  project owners;

xx.  employees or agents of any of the above.

(27) “Respondent” means a person against whom a debarment action has been
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initiated.

(28) “Suspend” or “Suspension” means the temporary disqualification of a contractor
from participating in covered or related transactions pending the completion of an
investigation and any proceedings before a Debarment Hearing Board, A contractor
so disqualified is “suspended.”

(29) “Voluntary Fxclusion” or “Voluntarily Excluded” means a status, assumed by a
person, who is excluded from participating in coveréd and related transactions in
accordance with the terms of a written settlemenfiagréement with the City.

; e 7 ;
(30) “Warning Letter” means a written commumcatlonéfrom the City to one or more
dinance.

persons concerning acts and omissions proﬁiﬁéﬁ by thisiOr
2.12.020 - Coverage

B. This Ordinance applies to:

i Any contractor; who'has parnmpatedf;ls currently partlclpatmg, or may
reasonably be expected*tokpartlclpate m;{a Covered Transaction,

“%u Py 5 .

Affy contractor who Hagyparticipatediis currently participating, or may
a;sonabl%qbe expected‘to participate, inva*related transaction, irrespective
0 the . souree, “of funding including, without limitation, projects involving

C'zty fundmg %‘gardg%gs ofiamount, or any other City interest, mcludmg,

it.

A. The causesic %é‘arment set forth in Section 2.12.050 are not intended to be an
exhaustive list'of the acts or omissions for which a person may be debarred;
grounds other than those enumerated in this section may be a basis for debarment.

B. The City may debar a contractor for any of the causes set forth-in Section
2.12.050 using the procedures set forth in Sections 2.12.060 through 2.12.018.
The existence of a cause for debarment, however, does not necessarily require that
the contractor be debarred; the seriousness of the contractor's acts or omissions
and any mitigating factors shall be considered in making any debarment decision.

C. Debarment constitutes debarment of all divisions or other organizational elements
of the contractor named in the debarment proceedings, unless the debarment
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decision is limited by its terms to specific affiliates, divisions, organizational
elements and individuals. The City Administrator may extend the debarment
decision to include any affiliates of the contractor and persons if they are:

i Specifically named, and
ii. Given written notice of the proposed debarment and an opportunity to
respond

D. The City hereby delegates the debarment oont}::cictors to the City Administrator.

2.12.040 - Investigation, Referral and Temp Suspension

A. The City shall utilize City persognéf‘ﬁéi'ﬁd other appropria;% resources to conduct
the investigation and develop ﬂqe‘idocumentatlon requlredby paragraph (C) of this
section. :

shall be promptly mvestl%é?f‘ed reported, and%?eferred to the City Administrator for
consideration. The Czwﬁdmt%%gator shall‘bearesponmble for deciding whether
or not to proceed with the*ﬁactlon After con31derat10n the City Administrator

ice of proposed debarm *&’k ursuan%ég, Section 2.12,060 of this

..<

A short narratwe stating the facts and/or describing other evidence
pportmggthe reason(s) for the need to debar,

eqrecor'nmended time perlod for the debarment,

iv. Th oo
V. Copies of any relevant support documentation identified under this
section.
D. The Office of the City Attorney is responsible for reviewing the documeéntation

and notices for legal sufficiency.

E. The City Administrator may temporarily suspend a contractor upon the
determination that adequate evidence exists supporting debarment and doing so in -
the public interest. The City Administrator shall notify the contractor of the
suspension in accordance with Section 2.12.060, pending the Debarment Hearing
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Board ruling on the matter. Once the City Administrator has suspended a
contractor, the suspension shall continue until the Debarment Hearing Board
makes a final decision on the proposed debarment.

2.12.050 - Debarment of Contractors - Grounds

The City may debar a contractor if the Cify finds, in its discretion, that the contractor is
responsible for any of the following:

i.  Willful or intentional misconduct in cdnnection with any City bid, request
for qualifications, request for proposamurchase order and/or contract
including, without limitation, (a)acollu51m‘i~1r1 obtaining a City contract or
payment thereunder, (b) subniission of faT?s‘%%l{gormatlon in response to a
solicitation, advertisementfopinvitation for bld%’or quotes, (¢) submission
of false information in response to a solicitation*orirequest for
qualifications or proposalf( submlssmn of false c\%{xms as defined in
California Government Code} {SBCUOH%?IQGSO et seq. andibitle 31 U.S.C.
Section 3729,¢8: iseq., (e) 1ssua§€c ofzawé{dlct Judgment,‘settlement,
stipulation or plea agreement estabhshmg the contractor’s violation of any
civil or crlmmal*glaw agamst any government entity relevant to the
contractor’s ablht‘f/ or capamtx%o honestly,gperform under or comply with
theﬁt%rmsand condltxons ofa Czty contract'»

‘\%kllﬁll or mtegltlonal fa1Iu e‘to perform Aaccordance with the terms of
ongior more contracts mcludmg, but not limited to, terms pertaining to
Czr;acon\t;actmgguohczes :

m;);:{,

& :“g

’@ommlssmn rof fraud or‘ea‘crlmmal offense in connection with obtaining,
attemptmg to\obtam or performmg a public agreement or transaction;

Vlolatlo{hof Federal or State antitrust statutes, including those prescribing
price ﬁx1ngzbetween competitors, allocation of customers between
s9and bid rigging;

V. Co;<;1on of embezzlement, theft, forgery, bribery, making false
statements, submitting false information, attempting to commit a fraud
against the City, receiving stolen property, making false claims to any
public entity, obstructing justice, fraudulently obtaining public funds;

vi.  Taking or misappropriating City property or using City property, including
real and personal property, in an unauthorized manner;

vii.  Performance or conduct on one or more private or public agreements or
transactions that caused or may have caused a threat to the health or safety
of the contractor’s employees, any other persons involved with the
transaction, the general public or property;
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vili.  Debarment by any other governmental agency for the period imposed by
that agency;

ix.  Violation of federal guidelines for disadvantaged business entity status
including, but not limited to, violation of 49 CFR part 26 et seq. and
misrepresenting minority or disadvantaged business entity status;

X.  Noncompliance with the prevailing wageficquirements of the Labor Law,
including any pending violations-by thelcontractor or any affiliate;

Xi.  Violation of any City requlreme Or iding a drug-free workplace;

v

Hlt

xii.  Violation of any nondiscriimipation provision: ncluded in any public

,,.f;r

agreement or transactlon,(%;

Xiil.  Any other significant Labor‘Law Vl(;l%?t{(;}'ls including%bi : -not limited to,
child labor viglations, failure toapay’wages, or unemployment insurance
tax delinquenci

' \@Qlanon“ofzsettlement‘agreements and/or consent decrees which impose
obhgahons ox%?the contractor to perform certain aCUVItlBS and/or to refrain

from certain a\é%ts«g

Know%lg y or negligently doing business with a debarred, suspended,
ineligible, or voluntarily excluded contractor in connection with a covered
or related transaction,

XX.  Violation of a material provision of any settlement of a debarmient action;

xxi.  Commission of an act or offense which indicates a lack of business
integrity or business honesty;

xxil. A history of failure to perform or history of unsatisfactory performance of
one or more contracts including, without limitation, default on contracts
with the City or any othier public agency;
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xxiil. A history of failure to perform or history of unsatisfactory performance of
one or more Cify contracting policies,

xxiv,  Commission of any act or omission which negatively reflects on the
contractor's quality, fitness or capacity to perform a contract with the City
or any other public entity, or engagement in a pattern or practice which
negatively reflects on same including, but not limited to, deficiencies in
on-going contracts, false certifications ogstatements fraud in performance
or billing or lack of financial or techmcalhresources

g Y

XXV,  Any other cause of so serious o@ompéllmg a nature that it affects the
present responsibility of a contractor

&ﬁ:ﬁ

2.12.060 - Notice of Proposed Debariment to Contractor (Respondent)

it

A. The City Administrator shall initiateald ebarmegjproceedmg byglgiulng a Notice
of Proposed Debarmgnt g% the contracio éandﬂany affiliates that ¢ Czty determines
should be parties to theaactlon (hereaﬂer collectively, “respondent”), at least

ninety (90) days prior to@ate&f the debarment hearing advising:

@ Iat respondent is suspendedfbendmg"ﬁna} determination in the
deba%'zent proceeding when the City Administrator has determined that
suspens:o «13*'?;%“543111)110 1nterest

g
> LF

Of theﬁ&reaﬁ;onsfothe proposed debarment in terms sufficient to put the

respondent é}on noticefof the conduct or transaction{s) upon which it is
ey based; %;;’%
T RbaY

et
:aw%

Vi. Of the provisions of Sections 2.12.070 — 2,12.018, and any other
procedures, if applicable, governing debarment decision making;

vil.  That the respondent must submit a written response within 15 days of the
receipt of the Notice of Proposed Debarment and the consequence of not
providing a response;

viil.  The date, time and place of the debarment hearing;

ix. Of the potential effect of a debarment,
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X. Of the right to a hearing before the Debarment Hearing Board,

Xi. That the respondent may appear at the debarment hearing to challenge the
debarment action, and that failure to appear may result in a waiver of the
respondent’s defenses to the debarment action, and be taken as an
admission by the party failing to appear that the basis for the debarment is
accurate, except to the extent the respondent challenges the debarment
action solely by means of a written submlssmn

xii.  That the City may submit a reply to th' éwgtten response of the respondent
within (30) days following recelpt?{bf thes response made by or on behalf of
the respondent. :

B. The notice to the respondent shallibe signed by the C1W~A\adn1;imstrator and
transmitted by certified mail, re%”%"%recelpt requested to theflast known address
provided the City by the respondent. ¢

C. The Office of the CltygAttomey will be cog‘%%l;ed on all proposed debarment
actions prior to the notléﬁ‘ﬂbemgks t to the respondenr(s)

w *
D. Notice tothefzespondent shall be deemedtsufficientsifit is served by any of the
mean éég;&uthcmzed by, California Code‘zgﬁ&@Procedure Section 1013, or as
0therw1se spec1ﬁed | Sectmn‘%}sﬁ"v‘?ﬂs{) "

Taﬁd?not-hmltanonfrefsmg toipick- gﬁ% certified letter, shall be deemed
; I’% ot preventéthegdebarment proceeding from going forward.

A. Contractor (Respendent) Response |

: &
1.The 1"espong‘fnt(g ga“ submit to the Debarment Hearing Board, and serve in
dCCOl’d%I:lC@ with Section 2.12.080, a response to the Notice of Proposed
Debérment within thirty (30) days of receipt which shall:

(1) State whether the respondent will appear at the hearing;

(2) Respond to the allegations of the City. Allegations contained in
the City’s notice to the respondent may be deemed admitted by the
Debarment Hearing Board when not specifically denied in the
respondent’s response.

ii. ~  The response inay set forth any affirmative defenses and evidentiary
support therefore to the City’s allegations. Respondent must set forth any
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affirmative defense in which it intends to rely in the response.

iii. If the respondent intends to waive its right to a hearing and rely solely on
the response in support of its position, the response must clearly state such
intention. Failure to clearly state such intention may be deemed a waiver
of the respondent’s defenses to the debarment action if the respondent
does not appear at the hearing.

iv.  Inthe event that the respondent fails to file;a written response within thirty
(30) days of receipt of the City Admmzstrator s Notice of Proposed
Debarment in accordance with th1s§sec 10n the allegations of the City may
be deemed admitted, the DebarmenrffHearmg Board may enter an order of
default and transmit it to thei@'zty Admzmstraror The City Administrator’s

i g
decision shall thereafter 1ssuewv1th service onthe partles

Reply by the City

The City may submitgoithe Debarmenti el

with Section 2.12. 080%%;;%%‘131}'% to the resﬁOnde&f:r s response not later than thirty

respo dent’s response

The pé.rhes are encquraged to meetiand resolve asrnany matters as possible by
st1pulated"§aa%greement:‘f§rlor to theﬁheanng The parties may stipulate as to any
, _relevant matters offfactﬁbr«law St1pu1at10ns may be rece1ved in evidence at the

i.An’briginal and one copy of all documents to be presented to the Debarment
%ﬁgfarmg Board and copies of all documents served on said Board shall be
"Served 31mu]taneously on the opposing party at the specific location
d351gnated on the notice of debarment in accordance with Section
2.12.080. :

ii. All documents required or permitted under this Ordinance, in addition to
being served on Debarment Hearing Board in accordance with this
Section, shall be served upon:

(1)  the Office of the City Administrator at One Frank Ogawa Plaza,
3rd Floor, Oakland, CA 94612;

(2) The Respondent or Respondent’s representative;
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11, Documents served in accordance with this Section and Section 2.12.080
shall state clearly the party’s name and the title of the document. All
documents should be typewritten or printed in clear, legible form.

2.12.080 - Service

. Service of documents on the respondent, including the notice, shall be made by
any reasonable means, including by first class mail, fax, e-mail or delivery to:

1. the respondent to be served or that rqsgﬁﬁdent’s designated representative

ii. the respondent’s last knowngplace of busmess or
%
iii. a principal of the respondent of the entity for whlch the respondent is a
principal.
B. Proof of service shall¢fivt,be requlred un]essxthe fact of service 1s~demed under

oath and put in issue by.‘ap‘proprlate obj ?ﬁ:@tﬁ%n on the part of the respondent
allegedly served. In such cases; Service may-belestablished by written receipt
signed or on behalf of the?respondenrgxo be served?@{ may be established prima
faCIE: by anygresponsable means mcludlng,?gut not 1m1ted to affidavit or

tston other 1ntere&sted part1es such as insurance and bonding
Wi procedures set forth in Sections 2.12.080.A and B.

Any:spenod of time prescrlbed otallowed by this Ordinance shall include in its
computation of the préscﬁrlbed pg%%%d Saturdays, Sundays and national holidays, except
that whonithe last day ofthe period is Saturday, Sunday, national holiday or other day that
the City is cﬁ%ed the pel‘léd shall run until the end of the next following business day.

E;

2.12.100 - DebarmentgéHearmg Board Powers and Responsibilities

A. To ensure the fair and efficient administration of debarment proceedings, they
shall be presided over by the Debarment Hearing Board, as defined in Section
2.12.010(14) of this Ordinance, appointed by the City Administrator, unless the
City Administrator elects to appoint a retired judge under Section 2.12.010.B
below.

B. The City Administrator may, in his/her sole discretion, appoint a retired judge to
conduct the debarment hearing for matters expected to be unusually complex or of
extended duration, or for any other reason. The retired judge shall have all of the
powers and duties otherwise reserved to the Debarment Hearing Board.
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C. Powers of the Debarment Hearing Board

i. The Debarment Hearing Board shall conduct a fair and impartial hearing
and, to that end, shall have the power to:

(1)  schedule the debarment hearing date, time and place;

(2)  postpone the debarment hearing dg‘tte;

()

(4) hold conferences 1ot fa0111tate the settlement or simplification of the
z%»sﬁ»z e
issues by consentiof-the parties or at the request of a party;

)

iransacnons«;or imposing no sanction;

rebommend to the City staff, if so requested, a course of action to
oo

_remedy respondent’s past actions which gave rise to the debarment
a’ctlon;

(11}  take any other action necessary to protect each party’s rights, to
avoid delay in the disposition of the debarment proceeding and to
maintain order.

1. Prohibition Against Ex-parte Communications
(1) Ex-parte communications are prohibited unless:

(a) the purpose and content of the cornmunication has been
disclosed in advance or simultaneously to all parties
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involved; or

(b) the communication is a request for information to the
Debarment Hearing Board’s staff concerning the status of
the debarment action.

2.12.011- Debarment Hearing Procedure

A. Right to Hearing

A. All respondents subject to debarmem‘ ursuant to this Ordma.nce shall be

e

: l:‘s’g“
B. The respondent may electfdswaive its right tof ‘hearmg and rely solely on

a written response, If thc‘}respondent elects to waive,its right to a hearing,
such waiver must be clearl%“*stated in the respondentss response. If
respondent fails to file a wrlttenc}respons%%as required uhder Section

NP 25 i
2.12.070, the allegatlons of the Czty shall be deemed admiitiéd, and an
order of default ‘ha' be entered pursuant to Section 2.12.070(A) iv.

C. The Debarment Hearmg Bourd. g};all perform no independent collection of
' ev1dence}a)£d shall render a demswmbased o%the evidence as submitted by
the&partle{mthough%DebarmentﬁHearmg Board may take judicial

& Pgtlce of common, unconteg;ged facts.

I’l

Theg;heafu:lg@shall be mformal in nature and members of the Debarment
oo

Hea ring Boar, Q’imay ask questlons at any time.

The heig shall fﬁpceed with all reasonable speed. The Debarment

. Hearing ‘Board may order the hearing be recessed for good cause, stated
"%, on the record. The Hearing Board may, for convenience of the parties, or
1%the interest of j Justice, order that the hearing be continued or extended to

a ]ater@date
o

C. Representation of the Parties

A. The City may be represented by a member of the staff of the Office of the
City Attorney and /or by an attorney assigned by the Office of the City
Attorney, as may be appropriate in a particular case.

B. The respondent may be represented at the hearing as follows:

(1) individuals may appear on their own behalf;
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2) a member of a partnership or joint venture may appear on behalf of
the partnership or joint venture;

3) a bona fide officer may appear on behalf of a corporation or
association upon a showing of adequate authorization;

) an attorney who submits a notice of appearance and representation
with the Debarment Hearing Board may represent the respondent,
or :

(5)  an individual not include /éwn 1in subsectlons (1) through (4) of
this section may represeritit e re respondent upon an adequate
showing, as determlned by the Debiiment Hearing Board, that the
individual possess ithe legal techmcgl?or other qualifications

transcribed by an authorf'?’%d courtvrpégorter %aﬁ% cost of the transcript of the
proceedl §: shall be paid by@he party /requestmg theptranscript, or in the event
both artles request the transcnp{}le}cost“’shallsbe divided evenly between them.

a0
Where thegproposed debarment is based upon a conviction, civil judgment, or a

debarme}?f bﬁa’"ﬁother governmental agency and the Cify submits evidence as to
the existenct-of such, the City shall be deemed to have met its burden of proof to
establish cause for debarment.

2.12.014 - Closing of the Hearing Record

A, The closing of the hearing record may be postponed by the Debarment Hearing
Board, in its discretion, in order to permit the admission of other evidence into the
record. In the event further evidence is admitted, each party shall be given an
opportunity within a reasonable time to respond to such evidence.

B. Once the Debarment Hearing Board deems the hearing to be concluded there
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shall be no further proéeedings before it or evidence accepted by it on the cause
for debarment unless a request is made in writing within 3 days following the
conclusion of the hearing and good ecause shown.

2.12.015 - Rules of Evidence

A. Every party shall have the right to present its case or defense by oral or
documentary evidence and to submit rebuttal evidence. The Debarment Hearing
Board may, within its discretion, permit cross- exdmination of witnesses on
request. The Debarment Hearing Board may: fexclude irrelevant, immaterial or
unduly repetitious evidence. 4

B. The debarment hearing need not be conducted accog;dmg to technical rules
relating to evidence and witnessesjex cept as hereinaftér; provided. Any relevant
evidence shall be admitted if it{igjthe sort of evidence onwhlch responsible
persons are accustomed to rely intthe conduct %1; serious affa%rs regardess of the
existence of any common law statuto‘{y rule whlch might makemmproper the
admission of the ev1dence over ob]ectlon “i"’fil actions.

Sy

C. Hearsay evidence may be used forthe purpose%’of supplementing or explaining
other evidence, but over%amely objection shall‘notibe sufficient in itself to support
a ﬁnd1ngﬁunlessé;&t%i would be*nadmlsmbl@go%ver objectign,in civil actions. An

2 5y s
ObJSCtIOI'l is'timely 1f made befogigubmxssmnepf the case or on reconsideration.

The Debarment ngcgmg Boardéhas dlscretlon to exclude evidence if its probative
value is substantlallj?*?outwelghed by the probability that its admission will
necessitate une consumption of time,

TheDebarment Harmg Board shall not have the power to compel any witness or
paﬁy@to&gwe ev1dence in contravention of any evidentiary privilege recognized
under apphcable 1w, including, but not limited to, the Fifth Amendment privilege
against self_%s%élmmanon under the Constitution of the United States of America
and the attorney-client privilege.

2.12.016 - Scope of Debarment

A. Debarment of a contractor or affiliate under this Ordinance constitutes debarment
of all its specifically identified principals, individuals, divisions and other
organizational elements from all contracts and covered and related transactions
with the City, unless the debarment decision is limited by its terms to one or more
principals, individuals, divisions or other organization elements or to specific
types of transactions.
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B. As may be appropriate, the debarment action may include any affiliate of the
participant that is specifically named and given notice of the proposed debarment
and an opportunity to respond.

C. The debarment of a contractor and its gffiliates under this Ordinance may include
the debarment of any other business that is, has been or will be controlled or
owned by the contractor and its affiliates, or by any entity owned or controlled by
a person or persons who own a controlling interest in a contractor and its
affiliates, then or at the time the debarment wasfimposed.

2.12.017 - Period of Debarment

Debarments shall be for a period commensufate with the susness of the respondent’s
conduct, up to a maximum of five (5) yearsgz 2

2.12.018 - Debarment Decision

A. The debarment dec1510ng§hall be made\w1thln%45 days after conc u510n of the
hearing, unless the Debarment Hearing Board extends this period for good cause.

opposmonﬂﬁ"?ithe time proed in Sectmmz 12. 070*“A the Debarment Hearing
5B Py %% NG

Boardrmayv i lts@dlscretxon de%deagmnstethe respondent, and notice shall be

pr0v1dedsby the Czty%‘ﬁldmzmsrrato & %éi?@

C. Written ﬁndmgs of: fac g&shall be preed if requested by the parties. The

geDebakment Hearmg’Boardashall basezits decision on the facts as found, together
with anyg mfonn\é'?fon}and argument;dsubmltted by the parties and any other
information:ih,the admlmstratwe record.

the DebarmentHearmg&Board decides to impose debarment, it shall forward its
dec151on in wrltﬁ@\é, to the City Administrator.

E. The Clty Admmzstrator shall, within 45 days of the close of the hearmg, provide
notice to thezreSpondent which notice shall include, but not be limited to, the

following: é@

AL Reference to the notice of proposed debarment;

B. Whether the Debarment Hearing Board determined that cause for
debarment has been established,;

C. - Ifthe cause for debarment has been established:

(N Specifying the reasons for debarment,
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(2) Stating the period of debarment, including effective dates;
(3)  Advising of the scope of the debarment;

(4) The time period in which the respondent may submit an appeal
under this Section.

F. The notice to the respondent shall be in writing, signed by the City Administrator,
and transmitted by certified mail, return recmpt(requested The Office of the City
Attorney will be consulted on all debarment actlons prior to the notice being sent
to the respondent. 1

2.12.019 - “Excluded Contractor List”

The Ciry shall maintain an “Excluded € tractor List”. Such llsé”glgg!l contain the names
of all contractors that have been temporarlyfxzuspended or debarred%by the City and

A Persons an&ggé’“%?mmc!ors debaged arﬁ%eh g]ble for%%ézy contracts and excluded
from covered andirelated transactions:as partzczpants principals, subcontractors
or subzconsultantstfor the perlgd?setfforth in theiCzty debarment order. Such
persons orcontractors shall be placed on the Excluded Contractor List.. For the

proposal thgfi‘ldent debarred esons or contractors as subcontractors, sub-
i, consultants or‘ytme%m mergbers Persons and contractors debarred are also

gexcluded from cbr;}%lucting business with the City as agents or affiliates of other
persogs or contrcsgcrors For purposes of this Section, persons on the Excluded
Contractor List argireferred to as “Listed Persons”.
e G

N

B. City will mcludefnotlce to interested and solicited parties of the Excluded
Contractori:st in sollcltatlons for bids and proposals.

C. Persons and contractors debarred are excluded from acting as individual sureties
to any person, contractor, principal or participant.

D. Contracting officers shall review all bids and all proposals upon opening or
receipt, whichever is applicable, for Listed Persons and shall reject bids that
include Listed Persons, or notify persons submitting a proposal for professional
services that include Listed Persons that such proposal cannot be considered for
award unless Listed Persons are removed.
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E. Proposals, quotations, or offers received from any Listed Person shall not be
evaluated for award nor shall discussions be conducted with a Listed Person
during a period of ineligibility. If the period of ineligibility expires or is
terminated after bid opening in response to a solicitation for bids or price
quotations, or after the deadline for submission of proposais for professional
services, the City shall not consider such bids, quotations, proposals or offers.

F. Immediately prior to award, the contracting officer shall again review the
) Excluded Contractors List to ensure that no awardtls made to a person or
contractor on such list. :

G. Persons who participate in City transactlons"?iﬁ%g the period of their debarment
will not be paid for goods and servicgs,provided angtelr contracts shall be
deemed void. R

2.12.021 - Imputed Conduct

A, The conduct of the typ‘}descrlbed in Se‘cg ign:2*
director, shareholder, partnerxe’mployee principal, affiliate or other individual
associated with a corztracrqr g‘)%&imputed wthe contractor when the conduct
occurred in connection withithe 1nd%dual S perfgrmance or duties for or on
behalf of thefeontractor, or W1th the coyégﬁcggor s knowledge approval or
acqmescar?%e "Tihe contractor S acceptancex’oﬂthe benefits derived from the
S N g
conducttshall constltute ev1denceioﬁsuch knowleédge, approval or acquiescence.

1nd1V1duaI assoc:a@dgylth the co%iractor who part1c1pated in, knew of, or had
reason to know of theic icontractor’ s conduct. -

ticipating in ajjoint venture or similar arrangement may be imputed to the other
participating contractors if the conduct occurred for or on behalf of the joint
venture ,o;rgsimilafr_-%ﬁrrangement, or with the knowledge, approval, or acquiescence
of these contractors. Acceptance of the benefits derived from the conduct shall be
evidence of such knowledge, approval or acquiescence.

2.12.022 - Continuation olf Current Contracts

A. Notwithstanding debarment, or proposed debarment, the City may at its sole
discretion continue contracts or subcontracts in existence at the time the persorn or
contractor was debarred or proposed for debarment, unless the City Administrator
directs otherwise. A decision as to the type of termination action, if any, to be
taken should be made only after review by City contracting and technical
personnel, the City Attorney’s Office and the City Administrator to ensure the
propriety of the proposed action.

Document No, 542830
-20-



B. The City shall not award additional contracts or in any way extend the duration of
or increase funding for current contracts, with persons or contractors who have
been debarred or are proposed for debarment; nor shall the City award additional
contracts or extend the duration of or increase funding for current contracts that
identify a person or contractor debarred or proposed for debarment as a
subcontractor, subconsultant or team member, or who are Listed Persons, unless
specifically approved in writing by the City Administrator for good cause shown.

2.12.023 - Restrictions on Subcontracting

When a person or contractor is debarred or prosed foebarment City shall not award
a contract that includes such person or co;rracror asa subcontractor supplier, sub-
consultant, team member or other party to‘xathe contract, <

2.12.024 - Actions Other Than Debar

In the event that it is detennmed,that the respo;fdenérsyacts or omlssmns are insufficient to
warrant debarment, the City Afammzstrator may takeione or more of the following
actions:

A VoluntarysEXclusion
P Hoh

g:i%

Contractor and any of its r§mczpals and/or affiliates from participation in

e City an:if)iontractormay agree to*awoluntary exclusion of the
C;?fj/?conrracts and covere and related fransactions for a period of up to

"’:

A contractori‘and any of 1ts~'prmczpa[s and/or affiliates who agree to
voluntary excluszo , hall be placed on the Exciuded Contractor List.
3 S

s, A contra and any of its principals and/or affiliates who participate in
X City contracts and covered and related transactions during the period of

%elr volunzgry exclusion will not be paid for goods and services provided,
and%may be considered for debarment.

B. Consent Decree

A contractor and any of its principals and/or affiliates found to be in violation of one or
more provisions of this Ordinance may enter into a settlement in the form of a consent
decree with the City. The consent decree will specifically provide that the person will
refrain from the act(s) or omission(s) that had been found to be in violation of this
Otrdinance. A consent decree may be entered into alone or in conjunction with one or

- more of the procedures described in this section.

v
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C. Warning Letter

Where there appears to be an act or omission in-violation of this Ordinance, a warning
letter may be issued to the contractor and any of its principals and/or affiliates. In all
subsequent transactions between the contractor and any of its principals and/or affiliates
and the City, the warning letter will be considered notice concerning such acts or
omissions and may be submitted as evidence in a subsequent debarment proceeding.

2.12.025 - Judicial Review.

A. Judicial review of any ﬁnal decision reachey’dgbysgthe City under this ordinance shall
be conducted by the Superior Court,zofgthe County‘ofyAlameda, pursuant to an
administrative writ of mandate asé‘ﬂﬂsé%%rlbed under Section 1094.5 of the Code of
Civil Procedure (CCP), prov1dﬁ?%at the petition for W%ﬁtsof mandate is filed
within the time limits set forth in: @akland Municipal COdC%SeCtIOI‘l 1.20.010,
which incorporates the limitation onﬂthe ﬁhngéé?f actions prov1 ecg%én the Code of
Civil Procedure Sectlon 1094 6 for adrmri's trative determinationsiof the City.

B. In every final decision r‘éac | under this Ord;é}ance notice of such final decision
shall only be given dlrecti%to theﬁrespondent andg}‘such notice shall explain that
CCP Sectioiizi: 094 6 govems;@e t1rne“per10d w1th1mwhlch judicial review of any
S
stich %nagdemsmggmust be soughtfch inal notice,to the responident shall conclude
with thﬁggollowmg statement i %‘%%?

<2 o

THE CITYE%?TAS R%&CH DA FINAL DECISION IN THE ADMINISTRATIVE
A TTER PENBING BEF@%E@THE%ITY IF YOU CHOOSE TO SEEK .

JUDICI&E@&{{EVIEW OF CITY: S ‘FINAL DECISION IN THIS MATTER, SUCH

~ ACTION® SHALL BE*INITIATED%UNDER CCP SECTION 1094.5 AND TIME

. nl LIMITS FOﬁ%FJILING S 0 QH AN ACTION AS ARE SET FORTH IN CCP

‘z\%‘,

In the event any contract is subject to federal and/or state laws that are inconsistent with
the terms of this Ordinance, such laws shall control, ‘

SECTION 2. Severability.

If any section, subsection, subpart or provision of this Ordinance, or the application thereof to
any person or circumstances, is held invalid, the remainder of the provisions of this Ordinance
and the application of such to other persons or circumstances shall not be affected thereby.
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SECTION 3. Effective Date.
This ordinance shall become effective immediately on final adoption if it receives six or more

affirmative votes on final adoption; otherwise it shall become effective upon the seventh day after
final adoption. :

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

PRESIDENT BRUNNER
NOES-
ABSENT-
ABSTENTION-

LaTonda Simmons
ity Clerk and Clerk of the Council

Dacument No. 542830

-23-



