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CITY OF OAKLAND 

DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT (the "Agreement" ) is made and 

entered into as of this day of - , 2004, by and between 

the CITY OF OAKLAND, a California charter city ("City"), and JACK 

LONDON SQUARE PARTNERS, LLC, a Delaware limited liability company 

("JLSP"), and CEP-JLS I LLC, a Delaware limited liability company 

("CEP-JLS") . 

RECITALS : 

This Agreement is entered into on the basis of the following 

facts, understandings and intentions of the Parties: 

A. These Recitals refer to and utilize terms which are 

defined in this Agreement; and the Parties refer to those 

definitions in conjunction with their use in these Recitals. 

B. The Development Agreement Legislation authorizes City 

to enter into development agreements in connection with the 

development of real property within its jurisdiction. The 

Development Agreement Ordinance establishes the authority and 

procedure for review and approval of proposed development 

agreements by City. 

C. JLSP on behalf of Developer applied for approval of 

this Agreement in order to (i) vest the land use policies 

established in the General Plan, the Estuary Plan, and other 

Existing City Regulations as of the Adoption Date, and (ii) 

1 
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memorialize certain other agreements made between City and 

Developer with respect to the Project. City and Developer 

acknowledge that development and construction of the Project is a 

large-scale undertaking involving major investments by Developer, 

with development occurring in phases over a period of years. 

Certainty that the Project can be developed and used in 

accordance with the General Plan, the Estuary Plan, and other 

Existing City Regulations, will benefit City and Developer and 

will provide the Parties certainty with respect to implementation 

of the policies set forth in the General Plan, the Estuary Plan 

and the other Existing City Regulations. 

- D. -City considers Jack London Square a magnet 

location within City, of vital importance to the economic health, 

vibrance and stature of City, and to attracting City and Bay Area 

residents and national and international visitors to City. 

and City enacted the Estuary Plan in order to implement the 

development of land along the estuary of Jack London Square. 

this end, the Estuary Plan contemplates development of public 

infrastructure, retail, commercial, entertainment, hotel and 

other uses in Jack London Square to enhance the value, operation 

and function of, and access to, Jack London Square and the 

adjacent waterfront. The adoption of the Estuary Plan was 

accomplished through cooperation and collaboration among City, 

Port and the public. The uses approved by the Estuary Plan were 

Port 

TO 

2 
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designed to strengthen City's position as an urban center, 

accommodate economic growth and encourage development that 

complements City's downtown and adjacent neighborhoods. The 

Estuary Plan recommends reinforcing the Jack London Square area 

as a primary dining and entertainment venue in City by promoting 

a mixture of retail, dining and visitor-serving uses oriented to 

significant gathering places and public access along the 

waterfront. City intends through implementation of the policies 

and goals set forth in the Estuary Plan to enhance the value, 

operation and function of existing Jack London Square 

improvements. - - t  cf thc  I'lrc3xt wilkftczt t h e e  
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- - A  
UllY 

t ^  
i d  & C~ - J  i uciriLri Tj, . 4 +.., " r. --.--, 

- E. Development of the Project will meet these objectives 

of City embodied in the Estuary Plan. Furthermore, development 

of the Project will increase employment opportunities in City and 

lead to the production of increased revenues to City through 

taxes resulting from the ownership, operation and occupancy of 

the improvements contemplated by the Project, and the overall 

enhancement of the entire Jack London Square area as a result of 

development of the Project. City is therefore willing to enter 

into this Agreement to (1) provide certainty to encourage 

investment in the comprehensive development and planning of the 

Project; (ii) secure orderly development and progressive fiscal 

benefits for public services, improvements and facilities 

planning in City; and (iii) fulfill and implement adopted City 

plans, goals, policies and objectives, including, among others, 

those embodied in the Estuary Policy Plan and other elements of 

City's General Plan. 

F. The Development Agreement Legislation authorizes City 

to enter into a development agreement with any Person having a 

legal or equitable interest in real property, and !a& such 

development agreement cannot become effective with respect to 

such real property unless and until the developer under such 

development agreement has acquired a legal or equitable interest 

4 
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in such real property. 

that it possesses or will as of the Effective Date possess, legal 

or equitable interests in the Project site as necessary to enter 

into this Agreement. Pursuant to the AAGLI, Port has granted 

JLSP the Options to enter into Development Parcel Ground Leases 

for the Development Parcels designated as Site C, Site D, Site E, 

Site F-1, Site F-2, Site F-3 and Site G on the Site Plan. Port 

may also enter into a Development Parcel Ground Lease for the 

Development Parcel designated "Pavilion 2 "  on the Site Plan. 

CEP-JLS is an Affiliate of JLSP and owns Lessee's interest under 

the Development Parcel Ground Leases for the Development Parcels 

designated Water Street I, 70 Washington, 66 Franklin and 

Pavilion on the Site Plan. Based on Developers' assurances, City 

has determined that it is reasonably foreseeable that JLSP, or a 

Transferee, will exercise the Options and enter into Development 

Parcel Ground Leases as Lessee for the affected Development 

Parcels, and enter into a Development Parcel Ground Lease for 

Development Parcel Pavilion 2, thereby acquiring the legal or 

equitable interests necessary to enter into this Agreement. 

To this end,-Developer has assured City 

G. At a duly noticed public hearing held on 

2004, pursuant to the Development Agreement Legislation and the 

Development Agreement Ordinance, City's Planning Commission (i) 

certified the CEQA Documents for the Project and determined that 

consideration of this Agreement complies with CEQA based on the 

5 
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CEQA Documents, and that this Agreement is consistent with the 

objectives, policies, land uses and programs specified in the 

General Plan, the Estuary Plan, and the other Existing City 

Regulations pertaining thereto, and (ii) recommended that the 

City Council approve this Agreement based on the foregoing 

findings. In adopting its Resolution, the Planning Commission 

reviewed and heard the report of the City staff on Developer's 

application for this Agreement and considered all other evidence 

heard and submitted at the public hearing, including the matters 

to be considered pursuant to Section 17.138.060 of the 

Development Agreement Ordinance in recommending to the City 

Council the adoption of a development agreement. 

H. On , 2004, the City Council held a duly 

noticed public hearing on this Agreement pursuant to the 

requirements of the Development Agreement Legislation and the 

Development Agreement Ordinance. After due review of and report 

on Developer's application for this Agreement by City staff, 

consideration of the Planning Commission's recommendations 

thereon, all other evidence heard and submitted at such public 

hearing, all other matters considered by the Planning Commission, 

and the matters to be considered pursuant to Section 17.138.060 

of the Development Agreement Ordinance in enacting a development 

agreement, the City Council (i) considered and found the CEQA 

Documents in compliance with CEQA; (ii) adopted the findings 

6 
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required by CEQA as part of the CEQA Documents; and (iii) 

introduced the Enacting Ordinance approving this Agreement, 

finding and determining in connection therewith that this 

Agreement is consistent with the objectives, policies, land uses 

and programs specified in the General Plan and the Estuary Plan, 

and in the other Existing City Regulations pertaining thereto. 

On , 2004, the City Council adopted the Enacting 

Ordinance enacting this Agreement. 

NOW, THEREFORE, pursuant to the authority contained in the 

Development Agreement Legislation and the Development Agreement 

Ordinance, and in consideration of the foregoing Recitals and the 

mutual covenants and promises of the Parties herein contained, 

the Parties agree as follows: 

ARTICLE I 

DEFINITIONS 

1.1. Defined Terms. 

Each reference in this Agreement to any of the 

following terms shall have the meaning set forth below for each 

such term. 

AAGLI: - The Amended and Restated Agreement for 

Acquisition of Ground Lease Interests, dated March 20, 2002, 

entered into between Port and Developer. 

Adoption Date: The date the City Council adopted the 

Enacting Ordinance enacting this Agreement. 

7 
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Affiliate: Any Person directly or indirectly 

Controlling, Controlled by or under Common Control with 

Developer. 

Agent: __ Any member, shareholder, partner, official, 

officer, director, board, commission, employee, agent, ~ or 

contractor or subcontractor of a Party, and &s ~ its respective 

heirs, legal representatives, successors and assigns of an Agent 

-in accordance with Laws, as each Agent is acting in 

his, her or its official capacityT 

Applicable City Regulations: The Existing City 

Regulations, and such other City Regulations otherwise applicable 

to development of the Project pursuant to the provisions of 

Section 3.3. 

Applicable Conditions of Approval: The conditions of 

approval contained in the Project Approvals, which apply by their 

terms solely to a single Development Parcel as specified by the 

Project Approvals. 

__ CEQA: The California Environmental Quality Act (Public 

Resources Code Section 21000, et seq.) and the Guidelines 

thereunder (14 California Code of Regulations Section 15000, et 

seq. ) . 

CEQA Documents: The information and documents listed 

in Exhibit A prepared pursuant to the requirements of CEQA for 

8 
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the Project Approvals, and approved by City acting through its 

City Council, in accordance with the requirements of CEQA. 

City Application Fees: Fees levied or assessed by City 

to cover the reasonable cost of City's performance of any 

discretionary, ministerial, clerical or other action, or required 

by City for reviewing and processing applications for City 

Approvals, including City Application Fees for the Project 

Approvals and compliance with CEQA. As specified in Section 

3.3.6 (City Fees), notwithstanding any other provision of this 

Agreement, Developer shall pay City Application Fees chargeable 

in accordance with City Regulations (including any action by the 

City Council to increase or otherwise adjust City Application 

Fees listed in the City's Master Fee Schedule) at the time the 

relevant application is made. The term "City Application Fee" 

shall refer to any or all City Application Fees as the context 

may require. 

City Approvals: Permits or approvals required under 

Applicable City Regulations in order to develop, use and operate 

the Project. The term "City Approval" shall refer to any or all 

of the City Approvals as the context may require. 

City Council: The City Council of City or its designee. 

City Clerk: The City Clerk of &he City -r - 

his/her designee. 

9 
C.ASSIDWLS\DEY€LOPMENT 4GREEMENTI3ICSD) I 3 2 4 2 3 7  . . . , z  



PUBLIC REVIEW DRAFT OF M ? i B 2 & 9 m E  3 ,  2004 

City Development Fees: Fees or assessments, other than 

City Application Fees, charged or required by City in connection 

with any City Approval under City Regulations to defray the cost 

of public services or facilities or imposed for a public purpose. 

As specified in Section 3.3.6 (City Fees) of this Agreement, the 

sole City Development Fee required to be paid or funded by 

Developer for development of the Project in accordance with this 

Agreement is the City's Jobs/Housing Impact Fee pursuant to 

Chapter 15.68 of the City's Municipal Code, as in effect as of 

the Adoption Date (including any provision thereof for future fee 

escalation or adjustment). The term "City Development Fee" shall 

refer to any or all of the City Development Fees as the context 

may require. 

City Fees: City Application Fees and/or City 

Development Fees. The term "City Fee" shall refer to any or all 

City Fees as the context may require 

City Policies: The interpretations made by City of the 

manner in which Existing City Regulations will be applied to the 

development of the Project under Applicable City Regulations. 

Certain selected City Policies germane to the Project are listed 

and described in Exhibit B hereto. The term "City Policy" shall 

refer to any or all City Policies as the context may require. 

City Regulations: The General Plan of City, the 

Estuary Plan, and all other ordinances, resolutions, codes, 

10 
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rules, regulations and policies in effect as of the time in 

quest ion. 

Common Area: Those portions of Jack London Square 

owned by Port and designated as Common Area on the Site Plan. 

Construction Codes and Standards: The City Regulations. 

pertaining to or imposing life safety, fire protection, 

mechanical, electrical and/or building integrity requirements 

with respect to the design and construction of buildings and 

improvements, including the then current Uniform Building Code 

and other construction codes, and City's then current design and 

construction standards for streets, drains, sidewalks and other 

similar improvements, which codes and standards are applied to 

comparable development on a City-wide basis. 

I Control: The ownership (direct or indirect) by one 

Person of an interest in the profits and capital and the right to 

manage and control, in fact, the day to day affairs of another 

Person The term "Control" includes any grammatical variation 

thereof, including "Controlled" and "Controlling. I' 

Common Control means that two Persons are both 

Controlled by the same other Person. 

Dedication: An Exaction comprised of land and/or 

improvements required to be Dedicated to City. 

Design Guidelines: The design standards for 

improvements to be developed by Developer on each Development 

il 
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I Parcel, adopted as part of the Project Approvals. The Design 

Guidelines are set forth in Exhibit C hereto for reference 

purposes. 

Design Review: The procedure for the review of the 

design of improvements proposed for development pursuant to 

Chapter 17.136 of City's Planning Code in effect as part of the 

Existing City Regulations, or as part of the review and approval 

of a Final Development Plan pursuant to Section 17.140.040 of 

City's Planning Code in effect as part of the Existing City 

Regulations. 

- _n 
i "A2 c 

Peircel, uhpe& 2 2  p2r t  cf thc  rrc3cct A p p F e V d z .  ThC DCZigR 

'&idcliw- 're set f o r t h  i:: Exh:;S:;t C I-crct, fcr rcfcrccE . .  

Design Review Committee: The Design Review Committee 

of the City Planning Commission or any successor to such 

Committee of the City Planning Commission or, in the event there 

is no successor Committee, the City Planning Commission. 

Design Submittal: Design development documents for 

improvements on a Development Parcel which contain sufficient 

detail to show the final design for such improvements on such 

Development Parcel, but which are not of the level of specificity 

CASSIDYW I.S\DEVELOPMENT .AGREEMEUT13(CSD) 
1 3242?7 ' Z .2  



PUBLIC REVIEW DRAFT OF W&€€&9JUNE 3 ,  2 0 0 4  

and detail that would be required for a building permit 

application. 

Developer: JLSP and CEP-JLS. The term "Developer" 

shall refer to either or both of JLSP and CEP-JLS and their 

respective Transferees, as the context may require, including for 

this purpose, Affiliates of Developer. 

Development Agreement Legislation: Government Code § §  

6 5 8 6 4 - 6 5 8 6 9 . 5 ,  authorizing City to enter into development 

agreements as therein set forth. 

Development Agreement Ordinance: Chapter 17.138 of 

City's Planning Code, in effect as of the Adoption Date, 

establishing City's authority and procedure for review and 

approval of proposed development agreements. 

Development Parcels: The parcels of real property 

(including any improvements thereon) located in Jack London 

Square owned by Port, and more particularly described in Exhibit 

- D hereto. The boundaries of a Development Parcel (but not of the 

Project Site) may be changed based on subsequent agreements 

between Port and Developer and, if so changed, the affected 

description in Exhibit D shall be automatically deemed amended to 

reflect such changed boundaries, and such change, at Developer's 

a request, 

memorandum of such change, in recordable form, between City and 

Developer pursuant to Section . 11.2 below. Any change 

. .  shall be confirmed in ~ - ~ 

C.~SSIDY\JLS\DEVELOPh.IENT AGREEMENT1 XCSD) 
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to the boundaries of the Project Site shall require application 

by Developer for, and processing of, City Approvals in accordance 

with City Regulations in effect at the time such application is 

made. ts thc  zppliz-F.lc ;?r- cf this ?LczcL,,,Lw& . .  

The term "Development Parcel" shall refer to any or all of the 

Development Parcels as the context may require. 

, .  

Development Parcel Ground Lease: The ground leases of 

the Development Parcels entered into by Port and Developer or 

another Person (including Affiliates of Developer) as of the time 

in question. The term "Development Parcel Ground Lease" shall 

refer to any or all Development Parcel Ground Leases as the 

context may require. 

Development Parcel Transfer: Any transaction by which 

a third Person is assigned the right to enter into a Development 

Parcel Ground Lease for a Development Parcel pursuant to an 

Option, or is assigned the right to acquire the interest granted 

by an Option, or by which Developer's interest in a Development 

Parcel is assigned and transferred to a third Person. 

Effective Date: The later of (i) thirty (30) days 

after the Adoption Date, or (ii) if a referendum petition is 

timely and duly circulated and filed, the date the election 

results on the ballot measure by City voters approving this 

Agreement are certified by the City Council in the manner 

provided by the Elections Code. 

14 
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Enacting Ordinance: Ordinance NO. , enacted by 

the City Council on , 2004, enacting this Agreement. 

Estuary Plan: The Estuary Policy Plan, which is part 

of the Existing City Regulations, adopted by Port on February 10, 

1999, and by ~ the C&&y-% City Council on June 8, 1999. 

Exaction: An exaction (other than City Fees), 
I 
Dedication or 'reservation requirement, an obligation for on- or 

off-site improvements or construction of public improvements, or 

an obligation to provide services. For purposes hereof, 

Exactions include mitigation measures imposed or adopted pursuant 

to CEQA as part of the Project Approvals. 

Existing City Regulations: The City Regulations in 

effect as of the Adoption Date, including the Project Approvals 

and City Policies. w i n g  City w-ti , , rs--a- l . r l ic&l= t~ . .  

1 rl .. + LCU bl ih2 ? Z X t X Z Z  1" ,2 u c  

J%+F~*~i::# "":,ich l", "y =f=r,,,--, i=-W=-+=d iffto this 
. .  

Fast-Food Restaurant: A restaurant that meets the 

definition of "Fast-Food Restaurant Commercial Activities" in 

Section 17.10.290 of the Oakland Municipal Code. 

Feasible: Capable of being accomplished in a 

successful manner within a reasonable period of time, taking into 

account economic, environmental, legal, social, and technological 

15 
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factors. The term "Feasible" includes any grammatical variant 

thereof, including "Feasibly1' and "Infeasible" . 

Final Design Review Decision: The final approval of 

the improvements proposed for a Development Parcel rendered by 

City pursuant to Design Review. 

Force Majeure: A delay in performance caused by war, 

terrorist acts, insurrection, strikes or other labor 

disturbances, walk-outs, riots, floods, earthquakes, fires, 

casualties, or acts of God; restrictions or delays imposed or 

mandated by Governmental Agencies; enactment of Laws that prevent 

or preclude compliance by a Party with any material provision of 

this Agreement; litigation brought by Persons other than a Party, 

or Affiliate of a Party; acts of one Party, or failure of such 

Party to act when action is required, which to the extent in and 

of itself prevents or precludes compliance by the other Party 

with any material provision of this Agreement; neglect of one 

Party which to the extent in and of itself prevents or precludes 

compliance by the other Party with any material provision of this 

Agreement; or other similar basis for excused performance that is 

not within the reasonable control of the Party whose performance 

is to be excused. Force Majeure does not include delays that are 

within the reasonable control of the Party whose performance is 

to be excused, delays associated with economic or market 



PUBLIC REVIEW DRAFT OF V E  3 ,  2 0 0 4  

conditions, or delays related to financial inability or 

insolvency of a Party. 

Governmental Agencies: All governmental or quasi- 

governmental agencies (such as public uti1ities)'having 

jurisdiction over, or the authority to regulate development of, 

the Project. As used in this Agreement, the term "Governmental 

Agencies" does not include City or any of the departments of 

City. 

Governmental Agency Approvals: All permits and 

approvals required by Governmental Agencies under Governmental 

Agency Regulations for construction, development, operation, use, 

provision of services to, or occupancy of, the Project. 

Governmental Agency Regulations: The Laws, ordinances, 

resolutions, codes, rules, regulations and official policies of 

Governmental Agencies in effect as of the time in question. 

Indemnify: An obligation of Developer to indemnify, 

defend, protect and hold the Indemnitees harmless from and 

against Losses. The term "Indemnify" includes any grammatical 

variation thereof, including "Indemnified", "Indemnifies" and 

"Indemnity" . 
, .  Indemnitees: City, its wzztiv; sfficizlc, cffixrc, 

-Agents, departments, subdivisions, agencies (including 

City's Redevelopment Agency), the City Council, Mayor, bBoards 

and - c€ommissions (and each individual member of the City Council 

17 
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. .  or any other City board or commission) w . 2  indlvlc',-2l 

-and L all of ~ c i r  ye- ' - heirs, 

legal representatives, -successors and assigns of an 

Indemnitee in accordance with Laws, as each Indemnitee is acting 

in his, her or its official capacity. 

Jack London Square: That area of City commonly 

referred to as "Jack London Square" within which the Development 

Parcels are located, and as more generally described in the 

Estuary Plan. 

~ Laws: The Constitution and laws of the State, the 

Constitution of the United States, and any codes, statutes, 

regulations, or executive mandates thereunder, and any court 

decision, State or federal, thereunder. The term "Laws" shall 

refer to any or all Laws as the context may require. 

Losses: Any and all losses, damages (including 

foreseeable and unforeseeable €ezexc-hlc  -2xcdSk 

consequential damages)+, - liabilities, claims, liens, obligations, 

interest, penalties, fines, lawsuits and other proceedings, 

judgments and awards, challenges, demands, judgments, actions, 

causes of action, court costs, and legal or other expenses 

(including reasonable attorneys' fees, reasonable expert witness 

and consultant fees, reasonable City Attorney time and overhead 

costs, and other normal, reasonable day-to-day business expenses 

18 
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incurred by City), all of whatever kind or nature, known or 

unknown, contingent or otherwise. 

Mayor: - The Mayor of &&-City -or his/her 

designee. 

Minimum Project: The portion of the Project to be 

developed by Developer in accordance with Section 4.3 of this 

Agreement as described in Exhibit E hereto. The term "Minimum 

Project" includes the Common Area that is within the Minimum 

Project. 

Mortgage: (i) A mortgage or deed of trust, or other 

transaction, in which Developer conveys or pledges as security 

its interest in a Development Parcel, or a portion thereof, or 

interest therein, or any improvements thereon for the purpose of 

(A) financing the acquisition of a Development Parcel or 

Development Parcels, or the development of the Project, or a 

Development Parcel or Development Parcels, (B) refinancing any of 

the foregoing, or ( C )  obtaining financing proceeds by encumbering 

a Development Parcel or Development Parcels;(ii) a sale and 

leaseback arrangement, in which Developer sells and leases back 

concurrently therewith its interest in a Development Parcel, or a 

portion thereof, or interest therein, or improvements thereon for 

the purpose of (A) financing the acquisition of a Development 

Parcel or Development Parcels, or the development of the Project, 

or a Development Parcel or Development Parcels, ( B )  refinancing 
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any of the foregoing, or (C) obtaining financing proceeds by 

encumbering a Development Parcel or Development Parcels; or (iii) 

a Development Parcel Ground Lease under which Port is Lessor. The 

term "Mortgage" includes all other customary vehicles of real 

estate financing, financing for real estate acquisition, 

construction and land development, and refinancing any of the 

foregoing. 

Mortgagee: The holder of the beneficial interest under 

a Mortgage, the lessor under a sale and leaseback Mortgage, or 

Port, as the Lessor, under a Development Parcel Ground Lease. 

National Fast-Food Chain Restaurant: A Fast-Food 

Restaurant that, at the time of its application for a building 

permit for a facility located within the Project, operates under 

a brand identity that also applies to other restaurants in more 

than ten (10) states in the United States. 

Operating Agreement: The Operating Agreement between 

Port and CEP-JLS I LLC, a Delaware limited liability company, an 

affiliate of Developer, dated March 29, 2002, and recorded March 

29, 2002, as Instrument No. 2002141789, in the Official Records 

of the County of Alameda, which Operating Agreement governs the 

operation, maintenance and repair of those portions of Jack 

London Square owned by Port, including the Development Parcels, 

all as more particularly described in the Operating Agreement, as 
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such Operating Agreement may hereafter be amended from time to 

time or at any time in accordance with the provisions thereof. 

Operating Agreement is attached as Exhibit F to this Agreement. 

Options: The options specified in Recital F above. 

Reference to an "Option" shall refer to any or all of the Options 

as the context may require. 

Party: City and/or Developer, and Developer's 

Transferees, as applicable, determined as of the time in 

quest ion. 

Person: An individual, partnership, firm, association, 

corporation, trust, governmental agency, administrative tribunal 

or other form of business or legal entity. 

__ Port: The City of Oakland, a California charter city, 

acting by and through its Board of Port Commissioners. 

References in this Agreement to "City" shall not include the Port 

unless expressly so provided. 

Project: The development, use and occupancy of 

buildings and other improvements on the Development Parcels 

pursuant to the Project Approvals and any other City Approvals to 

the extent required under this Agreement. 

Project Approvals: The City Approvals governing the 

Project enacted by City and listed in Exhibit G hereto, as the 

same may be amended from time to time during the Term. Reference 

to a particular Project Approval shall have the meaning ascribed 

C,4SSIDYULS\DEVELOPMEXT .AGREEMENT1 3(CSDl 
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to such Project Approval set forth in Exhibit G. The Project 

Approvals include all conditions of approval contained therein 

and the Mitigation Monitoring and Reporting Program approved as 

part of the Project Approvals pursuant to CEQA and the CEQA 

Documents. 

Project Site: The real property and improvements upon 

and in which the Project will be developed, as shown on the Site 

Plan. 

I Site Plan: The site plan for the Project attached 

hereto as Exhibit H approved as part of the Project Approvals, 

which generally shows the Development Parcels and Common Area. 

__ State: The State of California and any department or 

agency acting on behalf of the State. 

Term: The term of this Agreement, as determined 

pursuant to Article I1 below, unless sooner Terminated as 

provided in this Agreement. 

Terminate: The expiration of the Term of this 

Agreement, whether by the passage of time or by any earlier 

occurrence pursuant to any provision of this Agreement. The term 

"Terminate" includes any grammatical variant thereof, including 

"Termination" or "Terminated". 

Transfer: The sale, assignment, lease, sublease, or 

other transfer by Developer of this Agreement, or any right, duty 

or obligation of Developer under this Agreement, made pursuant to 

2 2  
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the terms, standards and conditions of Article X of this 

Agreement, including by foreclosure, trustee sale, or deed in 

lieu of foreclosure, under a Mortgage, but excluding (i) a 

Dedication+&iL ~ (ii) a Mortgage, including a transfer or 

assignment of this Agreement to a mortgagee as additional 

security under a Mortgage, and (iii) leases or subleases entered 

into by Developer with tenants of the Project solely for 

occupancy of space or improvements (together with any appurtenant 

tenant rights and controls customarily included in such leases or 

subleases) in the Project, and any assignment, or transfer of any 

such lease or sublease by either party thereto. 

Transferee: The Person to whom a Transfer is effected. 

1.2. Certain Other Terms. Certain other terms shall 

have the meaning set forth for each such term in this Agreement. 

ARTICLE I1 

TERM - 
2.1. Effective Date; Term Commencement. This Agreement 

shall be dated as of the Adoption Date; the rights, duties and 

obligations of the Parties hereunder shall be effective, and the 

Term shall commence, as of the Effective Date. Not later than 

five ( 5 )  days after the Adoption Date, Developer shall execute 

and acknowledge this Agreement and return the Agreement to City; 

not later than ten (10) days after the Effective Date, City, by 

and through its Mayor, shall execute and acknowledge this 

C~SSIDYULSV)E\'ELOPhENT .AGREEMENT 13iCSDI 
1 ?2"237 .<.Z 



PUBLIC REVIEW DRAFT OF &W€W4JUNE 3 ,  2004 

Agreement; and not later than fifteen (15) days after the 

Effective Date, Developer shall cause this Agreement to be 

recorded in the Official Records of the County of Alameda. 

2.2. Expiration of Term. Unless sooner Terminated 

pursuant to the applicable provisions of this Agreement, the Term 

shall expire on December 31 of the calendar year in which the 

15th anniversary of the Effective Date falls, as such date may be 

extended in the event of Force Majeure. The Parties have 

established the Term as a reasonable estimate of the time 

required to carry out the Project, develop the Project, and 

obtain the public benefits of the Project. 

2.3. Subsequent Amendments or Termination. If the 

Parties amend, modify or Terminate this Agreement as herein 

provided, or as otherwise provided by the Development Agreement 

Ordinance, or this Agreement is modified or Terminated pursuant 

to any provision hereof, then the City Clerk shall, within ten 

(10) days after such action takes effect, cause an appropriate 

notice of such action to be recorded in the Official Records of 

the County of Alameda. 

2.4. Expiration of Term. Except for accrued 

obligations of a Party, upon expiration of the Term, this 

Agreement and all of the rights, duties and obligations of the 

Parties hereunder shall Terminate and be of no further force or 

effect. Except for the rights conferred by this Agreement, any 

2 4  
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right that is vested under Laws, including City Approvals, as 

applicable, shall not expire due to the expiration of the Term. 

ARTICLE I11 

GENERAL REGULATION OF DEVELOPMENT OF PROJECT 

3.1. Application of Agreement to Development Parcels. 

As between the Parties, this Agreement is effective as of the 

Effective Date and is enforceable by each Party in accordance 

with its terms. Upon the exercise of an Option and acquisition 

by JLSP (or a Transferee of JLSP) of a legal or equitable 

interest in a Development Parcel pursuant to such Option, andfor 

entry by JLSP (or by a Transferee of JLSP) into a Development 

Parcel Ground Lease with Port for Development Parcel Pavilion 2, 

this Agreement shall automatically become effective as to, and 

govern, such Development Parcel as of the later of (i) the 

Effective Date or (ii) the date JLSP (or a Transferee of JLSP) 

provides written evidence reasonably acceptable to City that it 

has acquired such interest. Promptly after this Agreement 

becomes effective as to and governs such Development Parcel, JLSP 

(or a Transferee of JLSP, if applicable) and City shall execute 

and acknowledge a Memorandum of this Agreement in the form of the 

Memorandum of Development Agreement attached hereto as Exhibit I, 

and Developer shall cause such Memorandum of Development 

Agreement to be recorded in the Official Records of the County of 

Alameda to provide record evidence that this Agreement has become 

2 5  
CISSIUY\IIS~UE~'ELOPhl EN? ,\CREEMENTI i(CSU1 

1 321237 I.: 



PUBLIC REVIEW DRAFT OF K W G I - 3 J U N E  3 ,  2004 

effective as to and governs such Development Parcel pursuant to 

Section 65868.5 of the Development Agreement Legislation. 

3.2. Project Development; Permitted Uses; Control of 

Development. Developer shall have the right to develop the 

Project in accordance with the terms and conditions of this 

Agreement; and City shall have the right to control development 

of the Project in accordance with the provisions of this 

Agreement. The permitted uses of the Project Site, the density 

and intensity of use of the Project Site, the maximum height, 

bulk and size of proposed buildings in the Project, and 

provisions for Exactions shall be those set forth in the Project 

Approvals, including this Agreement. The Applicable City 

Regulations and this Agreement shall control the overall design, 

development and construction of the Project, and all on- and off- 

site improvements and appurtenances in connection therewith, in 

the manner specified in this Agreement. In the event of any 

inconsistency between the Applicable City Regulations and this 

Agreement, this Agreement shall control, except that if the 

inconsistency cannot be reconciled by application of this rule of 

construction, the provision which best gives effect to the 

purposes of this Agreement shall control. 

3.3. Applicable City Regulations. Except as expressly 

provided in this Agreement, the Existing City Regulations shall 

govern the development of the Project and all subsequent City 

2 6  _. 
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Approvals with respect to the Project. City shall have the 

right, in connection with any further City Approvals, to apply 

City Regulations as Applicable City Regulations only in 

accordance with the following terms, conditions and standards: 

3.3.1. Future City Regulations. Except as 

otherwise specifically provided in this Agreement, including the 

provisions relating to regulations for health and safety reasons 

under Section 3.3.2 below and provisions relating to the payment 

of City Application Fees pursuant to Section 3.3.6 below,_City 

shall not k;ttre thc rizht tc impose or apply any City Regulations 

adopted or modified by City after the Adoption Date (whether by 

action of the Planning Commission or the City Council, or by 

initiative, referendum, ordinance, resolution, rule, regulation, 

standard, directive, condition, or other measure) (i) which would 

-be inconsistent or in conflict with the intent, purposes, terms, 

standards or conditions of this Agreement; (ii) which would 

change or modify the permitted uses of the Project Site, the 

density or intensity of use of the Project Site, the maximum 

height, bulk, or size of proposed buildings in the Project, or 

provisions for Exactions as set forth in the Project Approvals, 

including this Agreement; (iii) which would materially increase 

the cost of development of the Project (subject to the 

acknowledgement as to the cost of Exactions specified in S c c t l . ~  

I -Section 3.3.7 below); (iv) which would, other than to a de  

2 7  
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minimus extent, change or modify, or interfere with, the timing, 

phasing, or rate of development of the Project; or (v) which 

would materially interfere with or diminish the ability of a 

Party to perform its obligations under the Project Approvals, 

including this Agreement, or expand, enlarge or accelerate 

Developer's obligations under the Project Approvals, including 

this Agreement. 

3 . 3 . 2 .  Regulation for Health and Safety. 

Notwithstanding any other provision of this Agreement to the 

contrary, City shall have the right to apply City Regulations 

adopted by City after the Adoption Date, if such application (i) 

is otherwise permissible pursuant to Laws (other than the 

Development Agreement Legislation), and (ii) City determines that 

a failure to do so would place existing or future occupants, or 

users of the Project, or any portion thereof, or the immediate 

community, or all of them, in a condition dangerous to their 

health or safety, or both. 

3 . 3 . 3 .  Design Review. Except as otherwise 

specified in this Section 3.3.3, Aas - part of the Project 

Approvals, City has undertaken final Design Review of, and 

rendered the Final Design Review Approval for, the improvements 

proposed for all Development Parcels, other than Development 

Parcel Water Street I as shown on the Site Plan. 

C~SSIDYULS~DEVELOPhlENT AGREEMENTI3iCSD) 
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3.3.3.1. Final Development Plan and Design 

Review for Development Parcel Water Street I. Prior to 

commencing any development with respect to Development Parcel 

Water Street I, Developer shall submit for processing by City in 

accordance with Applicable City Regulations a Final Development 

Plan for Development Parcel Water Street I. City shall undertake 

Design Review of improvements proposed for Development Parcel 

Water Street I and render a Final Design Review Approval for such 

improvements as part of City's processing of such Final 

Development Plan for Development Parcel Water Street I. 

3.3.3.2. -Design Review Process for 

All Development Parcels. Prior to application by Developer f o r  a 

building permit to construct improvements on a Development Parcel 

(including for Development Parcel Water Street I after City's 

approval of a Final Development Plan for such Development Parcel 

pursuant to Section 3.3.3.1 above), Developer shall make a Design 

Submittal to City's Director of City Planning. Upon receipt of 

such Design Submittal from Developer, City's Director of City 

Planning shall determine whether the Design Submittal is complete 

and, if not, by notice to Developer what additional design 

information is required to make the Design Submittal complete. 

Upon the determination by City's Director of City Planning that a 

Design Submittal is complete, City's Director of City Planning 

shall review such Design Submittal and determine whether the 

2 9  
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design of the improvements as shown by the Design Submittal 

substantially complies with the Final Development Plan for the 

affected Development Parcel. If City's Director of City Planning 

reasonably determines that the design set forth by a Design 

Submittal for a Development Parcel substantially complies with 

the Final Development Plan for such Development Parcel, then 

(except as to Development Parcel Water Street I) City's Director 

of City Planning shall refer the Design Submittal for the 

affected Development Parcel to the City's Design Review Committee 

for the purpose of approving the specific design features of 

exterior siding finishes, colors, materials, window types and 

treatment, and other exterior details such as railings and trim 

indicated in such Design Submittal, as such features are 

generally indicated on the Final Development Plan for the 

affected Development Parcel. If the C-3 Design Review 

Committee approves such specific design features in such Design 

Submittal for the affected Development Parcel, then Developer 

shall have the right to apply for a building permit for the 

improvements on such Development Parcel, the application for 

which building permit shall be processed in accordance with 

Section 3.3.5 below. 

3 7 7 2  ;c;" r. ; rrl,,r,. i . 4 . i . i .  u CLI - L C  ULII /I - L L  

for L c r t s i i  n - C '  __ If City's 

Director of City Planning determines, pursuant to this *Section 

3 0  
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to __ the CiEyIz Design Review Committee for the purpose of 

determining whether such Design Submittal +substantially 

complies with ~ (i) frt the Design Guidelines; - t and -- (ii) the 

design and landscaping-related +& ehe Conditions of Approval 

contained in the Project Approvals. If the Design Review 

Committee determines that the Design Submittal substantially 

complies with the foregoing clauses (i) and (ii), then Developer 

shall have the right to apply for a building permit for the 

improvements on such Development Parcel, the application for 

which building permit shall be processed in accordance with 

Section 3.3.5 below. If the Design Review Committee determines 

that the Design Submittal does not substantially comply with the 

foregoing clauses (1) and (ii), no building permit for the 

improvements on such Development Parcel shall be processed nor 

issued unless and until Developer revises its Design Submittal 

and subsequently obtains a Design Review Committee determination 

of substantial compliance with the foregoing clauses (i) and 

(ii). ___ 

I -3.3.3.3. Time Limits Applicable to 

Design Review Procedures. All decisions by City's Director of 

City Planning on the completeness of a Design Submittal pursuant 

to this Section 3.3.3 (or any additional design documents 

specified by City's Director of City Planning to make a Design 

Submittal complete) shall be made within thirty ( 3 0 )  days after 

submission by Developer of a Design Submittal (or any additional 

3 2  
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design documents specified by City's Director of City Planning to 

make a Design Submittal complete) to City's Director of City 

Planning. All other decisions by City's Director of City 

Planning made pursuant to this Section 3.3.3 shall be rendered 

within thirty (30) days after City's Director of City Planning 

determines that a Design Submittal is complete. All decisions of 

the CWeyLs Design Review Committee made pursuant to this Section 

__ 3.3.3 shall be rendered within sixty (60) days after referral of 

a Design Submittal to ~ the €&i+y% Design Review Committee by 

City's Director of City Planning. 

I -  

I -3 . 3 . 3 . 4 ,  Parameters of Decisions.. 
~ 

All decisions made under this Section 3.3.3 by City's Director 

of City Planning, or - t h e C 2  Design Review Committee, as 

applicable, shall be final and non-appealable, notwithstanding 

anything to the contrary contained in Applicable City 

Regulations. All decisions and actions rendered or taken under 

this Section 3.3.3 by City's Director of City Planning and by - the 

€&+p-e Design Review Committee, as applicable, shall be limited 

solely to the design determinations specified in this Section 

3 . 3 . 3 .  If cithcr City's Director of City Planning, =.r CI,, ' t . i l r  __ 

makes a determination of 

non-substantial compliance pursuant to the standards specified in 

1 this Section 3.3.3, or if the City'3 Design Review Committee 
reasonably determines not to approve the specific design features 

ChSSIDYULS\DEVELOPMENT IGREEMEhTTII(CSD) 
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in a Design Submittal for the affected Development Parcel 

pursuant to Section 3.3.3.2,-then Developer shall have the right, - 

in addition to any other rights or remedies available under Laws, 

to modify the affected Design Submittal and resubmit such 

modified design for processing in accordance with this Section 

3.3.3. __ 

I -3.3.3.5. Consultation and Advice 

7. The Parties acknowledge that 

the preparation by Developer of a Design Submittal for a 

Development Parcel is an iterative process requiring a high 

degree of consultation and cooperation by City with Developer and 

its design consultants. Accordingly, upon Developer's request, 

City's Director of City Planning (or his or her designated Staff 

member) shall, from time to time, consult and advise with 

Developer and its design consultants regarding proposed schematic 

designs for improvements on a Development Parcel to be 

incorporated into a Design Submittal for such Development Parcel. 

No such consultation or advice by City's Director of City 

Planning or Staff shall, however, constitute a decision or 

determination regarding substantial compliance in accordance with 

the standards specified in this Section 3 . 3 . 3 .  

*L3.3.3.6. Nature of Design Review 

Decision. City acknowledges that City has exercised it- z+ 

discretion pursuant to City's Design Review with respect to the 

CASSIDYULSWEVELOPMENT .4CREEMEATli(CSD) 
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design of proposed improvements for the Development Parcels which 

meet the s $ x m & r = b & & + & e e e c  - p s - z m t  - to the 

p--standards specified in this Section 3.3.3. City's 

discretion with respect to future Design Review for the Project 

shall be limited to determining whether Design Submittals 

substantially conform to the Design Guidelines, the Preliminary 

Development Plan, the Final Development Plan and the design and 

landscaping-related Conditions of Approval for the affected 

Development Parcel or Parcels, as contained in the Project 

Approvals, as specified in this Section 3.3.3. 

-+ +Ln -+..- ..?.-Ar --+ +-+ 7 *  + 
-i L/ lL  - L U I A U U L U L  uLi L"LLl i  _/I 

Secticr, 2 . 2 . 2 ,  City'" Zcticri cri --tic2 F-r 

tLL 2cziqn of W z t i t u t L L  z LL.LA.~&crisl x t  

d c r  LU%, incliiding CE:'~. 

. .  

3.3.4. Sign Program. As part of Developer's 

proposed Sign Program, as required under the Conditions of 

Approval incorporated into Project Approvals, Developer shall 

have the right, at a minimum, to signage for the Project 

specified in Section 17.38.090 of City's Planning Code f o r  the C- 

20 Zoning District, and ii) the Project will be considered, and 

treated as, an "integrated shopping center" for purposes of 

Section 17.38.090 of City's Planning Code, and (ii) any ground 

level pedestrian or vehicle pathway or open space area (including 

Water Street) shall be considered, and treated as, an "abutting 

35 
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street" for purposes of Section 17.38.90 of City's Planning Code. 

All decisions made by City's Director of City Planning under 

this Section 3.3.4 shall be final and non-appealable. 

3.3.5. Construction Codes and Standards. City 

shall have the right to apply to the Project at any time, as a 

ministerial act, the Construction Codes and Standards in effect 

at the time of the approval of any City Approval thereunder. 

3.3.6. City Fees. The sole_City Development 

-Fee - required to be paid or funded by Developer for 

development of the Project chzll he thzc :ccpired 3 - ~  

-is City's Jobs/Housing Impact Fee pursuant to Chapter 

15.68 of City's Municipal Code, uu  rqAirc2 L1 Lhc I'rojczg 

-as in effect as of the Adoption Date (including any 

provision thereof for future fee escalation or adjustment). 

City shall not impose on the Project any other City Development 

Fees other than %ese+e&rc2 cz  m&w&ed by t h e  pr=fee& 

+ C 4 t . .  -h-ll + 1  * >  
L l ' C .  L I L Y  Y I I I * l L  2 il 

to zquirc p-the Jobs/Housing Impact Fee. Notwithstanding 

any other provision of this Agreement, Developer &shall pay City 

Application Fees chargeable in accordance with City Regulations 

(including any action by the City Council to increase or 

otherwise adjust City Application Fees listed in the City's 

Master Fee Schedule) at the time the relevant application is made 

ChSSIDWLS\DE\'ELOPMENT AGREEMENTI3(CSDI 
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in effect - fat - the time in i’ the relevant application is - 

&. __ 

3.3.7. Project Exactions. Developer and City 

acknowledge that the Project Approvals authorize and require 

implementation of Exactions in connection with the development of 

the Project and that the specific costs of implementing such 

Exactions currently cannot be ascertained with certainty, but 

notwithstanding such uncertainty, Developer shall be solely 

responsible for such costs in connection with implementing such 

Exactions as and when they are required to be implemented. 

Subject to the terms and conditions of this Agreement, including 

this Section 3.3, no new Exactions shall be imposed by City on 

the Project or Developer, or on any application made by Developer 

for any City Approval, or in enacting any City Approval, or in 

connection with the development, construction, use or occupancy 

of the Project. 

I 

3.3.8. Term of City Approvals. Notwithstanding 

anything to the contrary in Applicable City Regulations, the term 

of any City Approval for the Project shall be automatically 

extended and equal the Term of this Agreement. 

3.4. Review and Processing of City Approvals. City 

shall accept for processing, review and action all applications 

for City Approvals with respect to the Project when and if the 

same are complete, as determined pursuant to City Policies and 

3 7  
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Government Code Section 65940, et seq. Upon acceptance by City, 

City shall cooperate with Developer to facilitate prompt and 

timely review and processing of such applications, including the 

timely provision of notice and scheduling of all required public 

hearings, and processing and checking of all maps, plans, 

permits, building plans and specifications and other plans 

relating to development of the Project filed by Developer. In 

connection with any City Approval, City shall exercise its 

discretion or take action only in that manner which complies and 

is consistent with this Agreement. 

3.5. Effect of Agreement. This Agreement constitutes a 

part of the Enacting Ordinance, as if incorporated by reference 

therein in full, and shall constitute a City Approval pursuant to 

the Applicable City Regulations as if separately enacted 

thereunder. 

3.6. Other Governmental Approvals. Developer shall 

promptly and timely apply for and diligently pursue all required 

Governmental Agency Approvals from Governmental Agencies, as and 

when each such Governmental Approval is required during the 

course of design, development, construction, use or occupancy of, 

and delivery of services to, the Project. Developer shall 

diligently take all reasonable steps necessary to obtain all such 

Governmental Approvals, including those as are necessary for 

development of the Minimum Project pursuant to Section 4.3 below, 
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and shall bear all costs and expenses for obtaining such 

Governmental Approvals. When and if obtained, copies of all such 

Governmental Approvals shall be submitted to City promptly after 

Developer's receipt of a written request therefore from City. 

Developer shall comply with, and shall cause the Project to 

comply with, all Governmental Agency Regulations and Laws related 

to the development, use and operation of, or provision of 

services to, the Project. Developer shall take all reasonable, 

diligent s+d-qcd f- ith efforts to fulfill its obligations under 

this Section 3.6. City shall cooperate with Developer in such 

endeavors upon Developer's written request for such cooperation. 

Developer shall be solely responsible for undertaking any 

investigation and acquiring necessary knowledge of Governmental 

Agency Regulations and Laws applicable to or affecting the 

Project Site, including existing or proposed restrictions, 

environmental and land use laws and regulations (other than City 

Regulations) to which the Project Site may be subject. 

3.7. Effect of Termination. Upon any Termination of 

this Agreement, City shall retain any and all benefits, including 

money or land, received by City as of the date of Termination 

under or in connection with this Agreement. No Termination of 

this Agreement shall prevent Developer from completing and 

occupying buildings or other improvements authorized pursuant to 

valid building permits previously approved by City or under 

3 3  
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construction at the time of Termination, except that nothing 

herein shall preclude City, in its discretion, from taking any 

action authorized by Laws or City Regulations to prevent, stop or 

correct any violation of Laws or City Regulations occurring 

before, during or after construction. 

3.8. Developer to Maintain Port Interests. Developer 

acknowledges that its selection by the Port as the developer for 

the Project Site and its ongoing contractual relationship with 

the Port, as owner of the Project Site, is a material 

consideration in City’s decision to enter into this Agreement. 

Therefore, as a material term of this Agreement, Developer shall 

maintain in good standing its legal and equitable interest in 

each Development Parcel, unless and until Developer (or a 

Transferee, as the case may be) is either released from its 

obligations under this Agreement in accordance with Section 10.4 

below, or this Agreement Terminates €or reasons other than an 

Event of Default by Developer. 

ARTICLE IV 

CERTAIN ADDITIONAL CRITERIA AND 
OBLIGATIONS APPLICABLE TO DEVELOPMENT OF PROJECT 

4.1. Requirements for Approval of Project. City and 

Developer acknowledge that Developer has obtained all required 

City Approvals for the development, construction, use and 

occupancy of the Project pursuant to the Project Approvals, other 

than (i) the City Approvals under Applicable City Regulations for 

4 0  
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a Final Development Plan for Development Parcel Water Street I as 

shown on the Site Plan, (ii) Design Review as may be applicable 

pursuant to Section 3.3.3 above, and (iii) City Approvals under 

Construction Codes and Standards, and that, subject to the 

attainment of such City Approvals, as applicable, Developer may 

proceed with the development, construction, use and occupancy of 

the Project as a matter of right under this Agreement. Developer 

shall, at its sole cost and expense, fund, comply with, and 

implement (or ensure implementation of) all mitiszti=z - 
I L L V / L U  =f r:c=+&+Mitigation Measures or c€onditions of : L ;  

dpproval that are (i) identified in the CEQA Documents %&& 

-and incorporated as part of the Project Approvals?, - (ii) 

otherwise incorporated as part of the Project Approvals?, - or 

(iii) incorporated as part of Governmental Agency Approvals, __ all 

in accordance with the standards, timing, terms and conditions 

specified for such mitigation measures in the Project Approvals, 

City Approvals or Governmental Agency Approvals. Developer's 

compliance with Mitigation Measure B . 4 ,  as specified in the 

Project Approvals, shall constitute compliance with Sections 

17.116.170 and 17.116.180 of the City Planning Code. 

4.2. Effect of CEQA Documents. City's review of 

subsequent discretionary City Approvals shall utilize the CEQA 

Documents incorporated as part of the Project Approvals to the 

fullest extent permitted by Laws. 

41 
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4.3. [m 

The Parties acknowledge that uncertainties associated Project. 

with market conditions, availability of financing, and other 

factors, may alter Developer's ability to construct the Project 

within the Term of this Agreement. Notwithstanding this 

possibility, in order to assure City that the Project will be 

developed within a reasonable time period, Developer shall use 

~ alleeffttffcrci-llp. reasonable efforts to (i) within four ( 4 )  years 

of the Effective Date, substantially complete the West Green, as 

depicted on the Improvement Diagram, attached as Exhibit E-l to 

this Agreement and the Common Area components of the Minimum 

Project that are within thirty ( 3 0 )  feet of the waterfront 

railing; (ii) within six ( 6 )  years of the Effective Date, procure 

all required building permits and other ministerial permits (such 

as grading permits) from City for development of the Minimum 

Project, and (iii) within eight (8) years of the Effective Date, 

-substantially complete the building shells for the buildings in 

the Minimum Project and all portions of the *Common Area-that 

are part of the Minimum Project. t^. ' - <-t- L+4kxy L i l L "  

"ill uu V I  L L J C  L.L>>>b ,n - -  ^F t ,. 1 t: 
LLVII fzr thc wes 

1 -  6-  th- nn.--- n--;--+ - 
L ,  u L W L . 2  YL'. zf , .  

L 
-,t 

, .  
G Z Z  cst-ri,,, rctxr: =r: ; . L A c i t y  ~ 

shall have the right to Terminate this Agreement by written 

notice to Developer if City determines that, if for any reason, 
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x f"T , despite such -&&?+-- Developer's 

reasonable efforts and other factors, including market and 

economic conditions as of the time in question for the uses 

contemplated for the Minimum Project, appropriate mix of uses and 

use categories, return on investment and similar criteria, 

Developer has not substantially completed the improvements 

specified in the foregoing clause(i) within four (4) years of the 

Effective Date, procured all required building permits and other 

ministerial permits (such as grading permits) for development of 

the Minimum Project within six (6) years of the Effective Date, 

and/or substantially completed the improvements specified in the 

foregoing clause (iii) within eight ( 8 )  years of the Effective 

Date. st th= ,,d of -..-h C y - - ~  Fcricd, City &&&hwc t k  ri3* 

tz Tcrm~+&= thic n.;reemei& writtcz ..&.icc tz Ec- 

w i t k ; ~  sixty (60b-&iys zftcr t h c  cxpirztizn of --ch 5 y c m  

p e e  Notwithstanding the foregoing, however, within sixty 

( 6 0 )  days after City delivers such notice, Developer shall have 

the right to apply to City Council for an extension of any of the 

deadlines specified in the foregoing clauses (i), (ii) and/or 

(iii) we&&=ycsr p c r  io2 on the basis that market and economic 

conditions as of the time in question for the uses contemplated 

for the Minimum Project, appropriate mix of uses and use 

categories, return on investment and similar criteria have 

prevented Eeveloper from satisfying such deadline. przcuri,,, 211 
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i Y  C L C  

dc-p i tc  x l ~ g  L m r c i d l y  rc-seRzhlc cf-In the event that 

Developer timely-lete application to extend the 

applicable 4-year, 6-year and/or 6-year period, the Agreement 

shall remain in effect unless and until City Council takes final 

action on such submitted application. Developer's application to 

City Council for to extend cxtLLA-ic~ cf such 4-year, 6-year 

and/or &year period shall be accompanied by appropriate 

information and documentation evidencing the basis of Developer's 

request for extension. Upon receipt of such application, City 

shall have the right to request such additional information and 

documents as City may deem reasonably necessary or appropriate to 

analyze Developer's request for such extension. If City Council 

determines, on the basis of Developer's application and other 

factors City Council deems relevant, that the factors cited by 

Developer in such application, in fact, prevented Developer from 

substantially completing the improvements specified in the 

foregoing clause (1) within four (4) years of the Effective Date, 

__ from procuring the permits specified in the foregoing clause (ii) 

within six (6) years of the Effective Date, and/or 

! 
I 

m l t -  fcr d,=@&me=t sf t k  Z l ? L F E L ~ ~  "GJ,& KltkZ -h G y2-r 
, .  . .  

--and/or substantially completing the building shells and 

Common Area in the Minimum Project within eight ( 8 )  -years of the 

Effective Date, then City Council, in its sole discretion, may 
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extend such 4-year, 6-year period and/or 8-year period-for 2 

&+pe+=k+period as City Council deems appropriate. If the 
City Council determines that Developer has not satisfied the 

requirements of the foregoing clauses (i), (ii) and/or (iii) 

within the deadlines specified therein and denies Developer's 

application to extend such 4-year, 6-year andfor 8-year period, 

as applicable, 3 d  ctL% 

W t c r l z l  pcrmlts f x  d2-t sf t h ~  WL k G j C C t  - +  t k  

e e & + + e e e w  then the Agreement shall City 

Al l  Z~-&&+WFC tkc. right t~ Terminate. - -- . .  , .  

+ K l t t 2 T L  T L G t l C C  t= "-*pr - ; l = . C d A l T .  z1xty W+-€!q.r: 2ft-r 

&hc c;c,lr,;i=n =f -+&.+&cnzi,,, peric?. City Council shall have 

the right in its sole discretion to approve or disapprove any 

extension (including multiple extensions) of any of the time 

periods set forth in this Section 4.3 or to impose reasonable 

conditions any decision it makes under this Section 4.3. The City 

Council may impose requirements that do not relate to the 

development of the Minimum Project in accordance with this 

Section 4.3 only if they are agreed upon by Developer. &a&% 

, .  , .  - -_^  - - - A 7  t -. 
A L U L  I V I I U L  i u- i i Y L* 

* + h ? -  0 -- n 7 t^ -..t +h- - - - < - A  6-- < - -  
i L l J A U  U b  i " / A  - . i . i w  L A L  "U L V L  i u u  

, .  
mlt= f=r, =r f=r -1t =f, t'-= l ' r = j = C t  - Clty'j 

w h t  tc Tcrxnztc Termination of this Agreement pursuant to this 

I % t i , c ~ ~  l.ZSection 4.3 shall be City's sole and exclusive remedy 
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