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HONORABLE CITY COUNCIL 
Oakland, California 

RE: PUBLIC HEARING ON FURTHER EXTENSION, UNTIL 
PERMANENT CONTROLS ARE ADOPTED, OF EMERGENCY 
ORDINANCE NO. 12566 CM.S., PURSUANT TO CHARTER SECTION 
213, RELATING TO INTERIM CONTROLS FOR CONDITIONAL USE 
PERMITS AND VARIANCE AND RELATED FINDINGS FOR SIGNS 
AND SUSPENDING CONFLICTING PROVISIONS, TO TAKE EFFECT 
IMMEDIATELY UPON INTRODUCTION AND ADOPTION 

President De La Fuente and members of the City Council: 

The City Attorney's Office recommends a further extension of Emergency 
Ordinance No. 12566 C.M.S., which established interim controls for conditional use • 
permits ("CUP"), variances and related findings for signs. The extension of the interim 
controls will be until permanent controls are adopted, which we estimate will be in the 
next few months. As explained below, the extension of the ordinance needs to be 
adopted immediately as the existing Emergency Ordinance will expire at the end of 
January. 

BACKGROUND 

The Oakland Municipal Code and the Oakland Planning Code ("OPC") regulate 
various types of signs and the OPC prohibits new Advertising Signs. The OPC allows 
variances as exceptions to the strict requirements of the zoning regulations. 

The City was involved in litigation challenging the constitutionality of Oakland's 
sign regulations (Desert Outdoor Advertising, Inc. vs. Citv of Oakland (Federal District 
Court Case No. C-03-1078MJJ; Ninth Circuit Court of Appeals Case No. 05-15501)). 
During the course of the litigation, questions have arisen concerning the constitutionality 



(violations of the First Amendment) of the variances and CUP provisions as they relate to 
signs. In papers filed with the court, the City has represented that it will be amending the 
OPC to address the constitutional issues. 

In addition, the City of Oakland has received applicafions for Advertising and other 
signs that would require a CUP or variance fi'om the OPC; and there is therefore an urgent 
need to revise the regulations in order to avoid a direct threat to health, safety, and • 
welfare of the surrounding community and to remove (moot) the issue from the current 
litigation. 

As a result of the foregoing, the City Council adopted Emergency Ordinance No. 
12566 CM.S. on December 16, 2003 (Emergency Ordinance), which regulates signs in a 
constitutionally permissible manner. The Emergency Ordinance was extended on July 
19, 2005, until ninety days after a final Court of Appeals decision. 

The Emergency Ordinances were adopted because it did not appear prudent to 
adopt permanent amendments to the OPC, due to the time and expense of processing such 
permanent amendments (including presenting them to the City Planning Commission, 
Community and Economic Development Committee, and have two readings before the 
City Council) until the courts finally rule on the matter. 

On October 30, 2007, the Court of Appeals upheld the City's sign regulations, 
ruling, in part, that the Emergency Ordinance was constitufional. The Emergency 
Ordinance,is set to expire on January 30, 2008 (90 days after the court's decision). 
Because there is insufficient time to develop permanent controls, and go through the 
formal amendment process (as described above), it is in the best interests of the City to 
immediately extend the Emergency Ordinance until the permanent controls are adopted, 
which we anticipate to be in the next few months. 

DISCUSSION 

At the time of the initial enactment of Emergency Ordinance No. 12566 C.M.S., 
then existing CUP and variance provisions contained language that, under the First 
Amendment, arguably vested too much discretion in City officials when they make 
decisions related to signs. Signs are a form of expression and are thus subject to more 
stringent constitutional requirements than other activities/facilities, such as major 
development projects or alcohol retailers. Therefore, the CUP and variance findings, in 
the Planning Code, that the City has used to evaluate applications for signs may need to 
be different from the findings the City uses for other activities/facilities. 

The Planning Code criteria for evaluating sign applications (i.e., the findings) 
both for CUP and variances contained language that courts have ruled violate the First 
Amendment. Specifically, findings that require the application " not be detrimental to 
the public welfare" (see OPC § 17.148.050A3, Attachment A) have been struck down 
with respect to signs. 



Emergency Ordinance No. 12566 CM.S. deleted the questionable provisions for 
signs. In addition, the Emergency Ordinance provided in the limited circumstances 
where signs require a CUP, that a variance be required instead. In October 2007, the 
Court of Appeals upheld the provisions of the Emergency Ordinance. These provisions 
will become part of the permanent regulations presented first the Planning Commission 
and then to the City Council in the next few months. 

RECOMMENDATION 

This Office recommends the City Council extend the Emergency Ordinance until 
the permanent regulations are adopted, which will occur within the next few months. 

Respectfully Submitted, 

JOHN A. RUSSO 
City Attorney 

Attorney Assigned: 
MARK P. WALD 

Attachments: 
Planning Code Excerpt 
July 19, 2005 City Council Agenda Report and Emergency Ordinance 
December 16, 2003 City Council Agenda Report and Emergency Ordinance 
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ATTACHMENT A 

PLANNING CODE VARIANCE FINDINGS, HIGHLIGHTING 
"OBJECTIONABLE" CRITERIA, RELATING TO SIGNS 

17.148.050A Variance Findings required, 

A. With the exception of variances for adult entertainment activities, a variance 
may be granted only upon determination that all of the following condifions are 
present: 

1. That strict compliance with the specified regulation would result in practical 
difficulty or unnecessary hardship inconsistent with the purposes of the zoning 
regulations, due to unique physical or topographic circumstances or conditions of 
design; or, as an alternative in the case of a minor variance, that such strict 
compliance would preclude an effective design solution improving livability, 
operational efficiency, or appearance. 

2. That strict compliance with the regulations would deprive the applicant of 
privileges enjoyed by owners of similarly zoned property; or, as an alternative in 
the case of a minor variance, that such strict compliance would preclude an 
effective design solution fialfilling the basic intent of the applicable regulation; 

'3. That the variance, if granted, will not adversely affect the character, livabilityj 
or appropriate development of abutting properties or the surrounding area, and 
will not be detrimental to the public welfare Or contrary to adopted plans ov 
development policy;-

4. That the variance will not constitute a grant of special privilege inconsistent 
with limitations imposed on similarly zoned properties or inconsistent with the 
purposes of the zoning regulations. 
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6 VOTES REQUIRED FOR PASSAGE 7 

Approved as to form and legality 

INTRODUCED BY COUNCILMEMBER •flll/lytf-W^J^ 
CITY ATTORNEY 

Ordinance No. CM.S. 

FURTHER EXTENSION, UNTIL PERMANENT CONTROLS ARE ADOPTED, 
OF EMERGENCY ORDINANCE NO. 12566 C.M.S., PURSUANT TO CHARTER 
SECTION 213, EXTENDING INTERIM CONTROLS FOR CONDITIONAL USE 
PERMITS, VARIANCE AND RELATED FINDINGS FOR SIGNS AND 
SUSPENDING CONFLICTING PROVISIONS, TO TAKE EFFECT 
IMMEDIATELY UPON INTRODUCTION AND ADOPTION 

WHEREAS, the Oakland Municipal Code and the Oakland Planning Code 
("OPC") regulate various types of signs and the OPC prohibits new Advertising Signs; 
and 

WHEREAS, the OPC allows variances as exceptions to the strict requirements of 
the zoning regulations; and 

WHEREAS, the City has been involved in litigation challenging the 
constitutionality of Oakland's sign regulations; and 

WHEREAS, questions have arisen concerning the constitutionality of the variances 
and conditional use permit ("CUP") provisions as they relate to signs; and 

WHEREAS, the City has represented to the federal court that it is amending the 
OPC to address the constitutional issues; and 

WHEREAS, the City of Oakland has received applications for Advertising and 
other signs that would require a CUP or variance fi'om the OPC; and there is therefore an 
urgent need to revise the regulations in order to avoid a direct threat to health, safety, and 
welfare of the surrounding community and to remove (moot) the issue from the current 
litigation; and . 

WHERAS, based upon the foregoing, the City Council adopted Emergency 
Ordinance No. 12566 CM.S. on December 16, 2003 (Emergency Ordinance); and 

315683.3 
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WHEREAS, the Emergency Ordinance was extended, by Ordinance No. 12693 
CM.S. on July 19, 2005, until 90 days after the Court of Appeals ruled on the issues; and 

WHEREAS, the Court of Appeals upheld the City's ordinance on October 30, 
2007, but there still is insufficient time to develop permanent controls and present them 
to the City Planning Commission and City Council for review, recommendation, and 
adoption; and 

WHEREAS, it is in the best interests of the City to immediately extend the 
Emergency Ordinance until such time as permanent controls are adopted; and 

WHEREAS, for the reasons set forth above, pursuant to City Charter section 213, 
the Council declares that this ordinance is necessary to preserve the public peace, health, 
or safety and to avoid a direct threat to the health, safety, and welfare of the community, 
and the "Whereas" clauses above taken together constitute the City Council's statement 
of the reasons constituting such necessity and emergency. 

NOW, THEREFORE, the Council of the City of Oakland does ordain as 
follows: 

SECTION 1. The City Council finds and determines the foregoing recitals to be 
true and correct and hereby makes them a part of this ordinance.. 

SECTION 2. The City Council finds and determines, for the reasons stated in the 
recitals, the extension of this ordinance is exempt from CEQA under Sections 
15061(b)(3), 15301, 15302, 15303, 15307, 15308 and 15311 of the State CEQA 
Guidelines. 

SECTION 3. The duration of the Emergency Ordinance is extended until 
permanent amendments to the Planning Code and/or Municipal Code regarding the 
subject matter of this ordinance are adopted. 

SECTION 4. All other provisions of Emergency Ordinance No. 12566 CM.S. 
shall remain in full force and effect. 

SECTION 5. The City has interpreted Emergency Ordinance No. 12566 CM.S. 
to require that a variance be applied for instead of a conditional use permit and that 
interpretation shall continue for the term of this ordinance. 

SECTION 6. This ordinance shall be effective immediately upon its adoption by 
the City Council, subject to the provisions of Section 216 of the Charter of the City of 
Oakland. 

315683.3 
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SECTION 7. This Ordinance is enacted pursuant to the City of Oakland's general police 
powers, Sections 106 and 213 of the Charter of the City of Oakland, and Article XI of the 
California Constitution. 

In Council, Oakland, California, January 15, 2008, Passed By The Following 

Vote; 

AYES-

NOTES-

ABSENT-

ABSTENTION-

Date of Attestation: 

Attest: 
LATONDA SIMMONS 

CITY CLERK AND CLERK OF THE COUNCIL 
OF THE CITY OF OAKLAND, CALIFORNIA 
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FURTHER EXTENSION, UNTIL PERMANENT CONTROLS ARE ADOPTED, 
OF EMERGENCY ORDINANCE NO. 12566 C.M.S., PURSUANT TO CHARTER 
SECTION 213, EXTENDING INTERIM CONTROLS FOR CONDITIONAL USE 
PERMITS, VARIANCE AND RELATED FINDINGS FOR SIGNS AND 
SUSPENDING CONFLICTING PROVISIONS, TO TAKE EFFECT 
IMMEDIATELY UPON INTRODUCTION AND ADOPTION 

N O T I C E A N D D I G E S T 

By this ordinance, the Oakland City Council extends interim controls until permanent 

controls are adopted for conditional use permit and variance and related findings for 

signs. 

3156S3.3 
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ATTACHMENTS: 

PREVIOUS REPORTS AND ORDINANCES 
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Office of the City Attorney (510)238-3601 
John A. Russo FAX: (510) 238-6500 
City Attorney Ju ly 19 , 2 0 0 5 ' TTY/TDD: (510) 238-3254 

HONORABLE CITY COUNCIL 
Oakland, California 

RE: EXTENSION OF EMERGENCY ORDINANCE NO. 12566 C.M,S., 
PURSUANT TO CHARTER SECTION 213, RELATING T O INTERIM 
CONTROLS FOR CONDITIONAL USE PERMITS AND VARIANCE AND 
RELATED FINDINGS FOR SIGNS AND SUSPENDING CONFLICTING 
PROVISIONS, TO TAKE EFFECT IMMEDIATELY UPON 
INTRODUCTION AND ADOPTION 

President De La Fuente and members of the City Council: 

The City Attorney's Office recommends extension of Emergency Ordinance No. 
12566 C.M.S., which established interim controls for conditional use permits ("CUP"), 
variances and related findings for signs. The extension of the interim controls will last 
eighteen (18) months, or until 90 daysafter a final decision of the Court of Appeals 
regarding the subject matter of this ordinance, whichever occurs first. As explained 
below, the extension of the ordinance needs to be adopted immediately. 

BACKGROUND 

The Oakland Municipal Code and the Oakland Planning Code ("OPC") regulate 
various types of signs and the OPC prohibits new Advertising Signs. The OPC allows 
variances as exceptions to the strict requirements of the zoning regulations. 

The City is currently involved in litigation challenging the constitutionality of 
Oakland's sign regulations (Desert Outdoor Advertising, Inc. vs. Citv of Oakland 
(Federal District Court Case No. C-03-1078M.1J)). • During the course of the litigation, 
questions have arisen concerning the constitutionality (violations of the First Amendment) 
of the variances and CUP provisions as they relate to signs. In papers filed with the court, 
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the City has represented that it will be amending the OPC to address the constitutional 
issues. 

hi addition, the City of Oakland has received applications for Advertising and other 
signs that would require a CUP or variance from the OPC; and there is therefore an urgent 
need to revise the regulations in order to avoid a direct threat to health, safety, and 
welfare of the surrounding community and to remove (moot) the issue from the current 
litigation. 

As a result of the foregoing, the City Council adopted Emergency Ordinance No. 
12566 CM.S. on December 16, 2003 (Emergency Ordinance). The Emergency 
Ordinance technically expired one year from the date of its adoption, but the City has, 
continued to process applications as if the Emergency Ordinance was still in full force 
and effect. 

It does not appear prudent to adopt permanent amendments to the Oakland 
Municipal Code, due to the time and expense of processing such permanent amendments 
(including presenting them to the City Planning Commission, Community and Economic 
Development Committee, and have two readings before the City Council) until the courts 
finally rule on the matter. 

Desert Outdoor has appealed the District Court's decision an^ recently contended 
in its opening appellate brief that the Emergency Ordinance expired and therefore it has 
no affect on this case. Because there is insufficient time to develop permanent controls, it 
is in the best interests of the City to immediately extend the Emergency Ordinance. 

DISCUSSION 

At the time of the initial enactment of Emergency Ordinance No. 12566 CMS, 
then existing CUP and variance provisions contained language that, under the First 
Amendment, arguably vested too much discretion in City officials when they make 
decisions related to signs. Signs are a form of expression and are thus subject to more 
stringent constitutional requirernents than other activities/facilities, such as major 
development projects or alcohol retailers. Therefore, the CUP and variance findings, in 
the Planning Code, that the City has used to evaluate applications for signs may need to 
be different from the findings the City uses for other activities/facilities. 

The Planning Code criteria for evaluating sign applications (i.e., the findings) 
both for CUP and variances contained language that courts have ruled violate the First 
Amendment. Specifically, findings that require .the application " not be detrimental to 
the public welfare" (see OPC § 17.148.050A3, Attachment A) have been struck down 
with respect to signs. 

Emergency Ordinance No. 12566 CM.S. deleted the questionable provisions for 
signs. In addition, the Emergency Ordinance provided in the limited circumstances 
where signs require a CUP, that a variance be required instead. 



RECOMMENDATION 

This Office recommends the City Council extend the Emergency Ordinance. 

Respectfully Submitted, 

..-^JJOHN^XUSSO 
/ City Attorney 

Attorney Assigned: 
MARK P. WALD 

Attachments 
Planning Code Excerpt 
December 16, 2003 City Council Agenda Report and Emergency Ordinance 
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ATTACHMENT A 

PLANNING CODE VARIANCE FINDINGS, HIGHLIGHTING 
"OBJECTIONABLE" CRITERIA, RELATING TO SIGNS 

17.148.050A Variance Findings required. 

A. With the exception of variances for adult entertainment activities, a variance 
may be granted only upon determination that all of the following conditions are 
present: 

1. That strict compliance with the specified regulation would result in practical 
difficulty or unnecessary hardship inconsistent with the purposes of the zoning 
regulations, due to unique physical or topographic circumstances or conditions of 
design; or, as an alternative in the case of a minor variance, that such strict 
compliance would preclude an effective design solution improving livability, 
operational efficiency, or appearance. 

2. That strict compliance with the regulations would deprive the applicant of 
privileges enjoyed by owners of similarly zoned property; or, as an alternative in 
the case of a minor variance, that such strict compliance would preclude an 
effective design solution fiilfilling the basic intent of the applicable regulation; 

4. That the variance will not constitute a grant of special privilege inconsistent 
with limitations imposed on similarly zoned properties or inconsistent with the 
purposes of the zoning regulations. 

316282.2 
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Approved as to form and legality 

INTRODUCED BY COUNCILMEMBER / V ^ * ^ J . H J a J < \ 

< n f ^ Q O CITY ATTORNEY 

Ordinance No. CM.S. 

EXTENSION OF EMERGENCY ORDINANCE NO. 12566 C.M.S., PURSUANT 
TO CHARTER SECTION 213, EXTENDING INTERIM CONTROLS FOR 
CONDITIONAL USE PERMITS, VARIANCE AND RELATED FINDINGS FOR 
SIGNS AND SUSPENDING CONFLICTING PROVISIONS, TO TAKE EFFECT 
IMMEDIATELY UPON INTRODUCTION AND ADOPTION 

WHEREAS, the Oakland Municipal Code and the Oakland Planning Code 
("OPC") regulate various types of signs and the OPC prohibits new Advertising Signs; 
and. 

WHEREAS, the OPC allows variances as exceptions to the strict requirements of 
the zoning regulations; and 

WHEREAS, the City is currently involved in litigation challenging the 
constitutionality of Oakland's sign regulations; and 

' WHEREAS, questions have arisen concerning the constitutionality of the variances 
and conditional use permit ("CUP") provisions as they relate to signs; and 

WHEREAS, the City has represented to the federal court that it is amending the 
OPC to address the constitutional issues; and 

WHEREAS, the City of Oakland has received applications for Advertising and 
other signs that would require a CUP or variance from the OPC; and there is therefore an 
urgent need to revise the regulations in order to avoid a direct threat to health, safety, and 
welfare of the surrounding community and to remove (moot) the issue from the current 
litigation; and 

WHERAS, based upon the foregoing, the City Council adopted Emergency 
Ordinance No. 12566 CM.S. on December 16, 2003 (Emergency Ordinance); and 

315683.2 
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WHEREAS, the Emergency Ordinance technically expired one year from the 
date of its adoption, pursuant to Section 5, but the City has continued to process 
applications as if the Emergency Ordinance was still in ftill force and effect; and 

WHEREAS, the City believed that it would not be prudent to adopt permanent 
amendments to the Oakland Municipal Code, due to the time and expense of processing 
such permanent amendments, unril the courts finally ruled on the matter; and 

WHEREAS, Desert Outdoor has appealed the District Court's decision and 
recently contended in its opening appellate brief that the Emergency Ordinance expired 
and therefore it has no affect on this case; and 

WHEREAS, there is insufficient time to. develop permanent controls and present 
them to the City Planning Commission and City Council for review, recommendation, 
and adoption; and 

WHEREAS, it is in the best interests of the City to immediately extend the 
Emergency Ordinance; and 

WHEREAS, for the reasons set forth above, pursuant to City Charter section 213, 
the Council declares that this ordinance is necessary to preserve the public peace, health, 
or safety and to avoid a direct threat to the health, safety, and welfare of the commimity, 
and the "Whereas" clauses above taken together constitute the City Councirs statement 
of the reasons constituting such necessity and emergency. 

NOW, THEREFORE, the Council of the City of Oakland does ordain as 
follows: 

SECTION 1. The City Council finds and determines the foregoing recitals to be 
true and correct and hereby makes them a part of this ordinance. 

SECTION 2. The City Council finds and determines, for the reasons stated in the 
recitals, the extension of this ordinance is exempt from CEQA under Sections 
15061(b)(3), 15301, 15302, 15303, 15307, 15308 and 15311 of the State CEQA 
Guidelines. 

SECTION 3. The duration of the Emergency Ordinance is extended for eighteen 
(18) months, or until 90 days after a final decision from the Court of Appeals when the 
City Council will adopt permanent amendments to the Planning Code and/or Municipal 
Code regarding the subject matter of this ordinance for codification. 

SECTION 4. All other provisions of Emergency Ordinance No. 12566 CM.S. 
shall remain in full force and effect. 

SECTION 5. The City has interpreted Emergency Ordinance No. 12566 CM.S. 
to require that a variance be applied for instead of a conditional use permit and that 

315683.2 
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interpretation shall continue for the term of this ordinance. 

SECTION 6. This ordinance shall be effective immediately upon its adoption by 
the City Council, subject to the provisions of Section 216 of the Charter of the City of 
Oakland. 

SECTION 7. This Ordinance is enacted pursuant to the City of Oakland's 
general police powers. Sections 106 and 213 of the Charter of the City of Oakland, and 
Article XI of the Califomia Constitution. 

Introduction Date: j y L L i i ° ? L -

In Council, Oakland, Califomia, July 19, 2005, Passed By The Following 

Vote: 
BROOKS, BRUNNER, CHANG. KERNIGHAN, NADEL, 

A Y E S - REio, QUAN, AND PRESIDENT DE LA FUENTE - § 

NOTES- ^ 

ABSENT- ^ 

ABSTENTION-M 

AOn^JT^S 
LATONDA SIMMONS 

CITY CLERK AND CLERK OF THE COUNCIL 
OF THE CITY OF OAKLAND, CALIFORNLV 
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CITY OF OAKLAND 

O N E F R A N K H . O G A W A P L A Z A • 6 T H F L O O R • O A K L A N D , C A L I F O R N I A 9 4 6 1 2 

Office of the City Attorney (510)236-3601 
John A. Russo FAX: (510) 238-6500 
CityAttorney. December 16, 2003 TTY/TDD: (510)238-3254 

HONORABLE CITY COUNCIL 
Oakland, Califomia 

RE: AN EMERGENCY ORDINANCE, PURSUANT TO CHARTER 
SECTION 213, ESTABLISHING INTERIM CONTROLS FOli 
CONDinONAL USE PERMITS AND VARIANCE AND RELATED 
FINDtNGS FOR SIGNS AND SUSPENDING CONFLICTING 
PROVISIONS, TO TAKE EFFECT IMMEDIATELY UPON 
INTRODUCTION AND ADOPTION 

President De La Fuente and members of the City Council: 

The City Attorney's Office recommends adoption of the Emergency Ordinance 
establishing interim controls for conditional use permits ("CUP"), variances and related 

i findings for signs. The interim controls will last one year, or until permanent controls are 
adopted, whichever occm:s first. As explained below, these amendments need to be " 
adopted immediately. 

BACKGROUND 

The Oakland Municipal Code and the Oakland Planning Code ("OPC") regulate 
various types of signs and the OPC prohibits new Advertising Signs. Tile OPC allows 
variances as exceptions to the strict requirernents of the zoning regulations. 

The City is currently involved in litigation challenging the coiistitationaUty of 
Oakland's sign regulations fPesert Outdoor Advertising, Inc. vs. City of Oakland 
(Federal District Court Case No. C-03-1078MJI)). During the courseof the htigation, 
questions have arisen concerning die.constitutionahty (violations of the First Amendment) 
of the variances and CUP provisions as they relate to signs, hi papers filed with the court, 

. the City has represented that it will be amending the OPC to'address the constitutional 
issues. 

In addition, the City of Oaldand has recently received applications for Advertising 
and other signs that would require a CUP or variance fiom the OPC; and there is therefore 



an urgent need to revise the regulations in order to avoid a direct threat to health, safety, 
and welfare of the surroundhig community and to remove (moot) the issue from the 
cunent litigation. Because there is insufficient time to develop permanent controls and . 
present them to the City Planning Commission and City Council for review, 
recommendation, and adoption, it is in the best mterests of the City to immediately amend 
the CUP and variance provisions on an interim basis while permanent controls are 
developed. 

DISCUSSION 

Existing CUP and variance provisions contain language that, under the Fij'st 
Amendment, arguably vests too much discretion m City officials when they make 
decisions related to signs. Signs are a form of expression and are thus subject to more 
stringent constitutional requirements than other activiries/faciUtiss, such as major 
development projects or alcohol retailers. Therefore, the CUP and variance findings the 
City uses to evaluate appHcations for signs may need to be different from the findings the 
City uses for other activities/facilities. 

Cunently, the criteria for evaluatiiig sign applications (i.e., the findings) both for 
CUP and variances contain language that courts have ruled violate the First Amendment. 
Specifiicailyi findings that require the application " not be detrimental to the pubhc 
welfare" (see OPC § 17.148.050A3, Attachment A) have been struck down with respect 
to signs. 

Therefore, this Office recommends that revision of the OPC to the delete 
questionable provisions for signs. In addition, in the limited circumstances where signs 
require a CUP, this Office recommends that the City require a variance. 

RECOMMENDATION 

This Office recommends the City Council adopt the Emergency Ordinance. 

Respectfiilly Subrnitts 

JOHN A. RUSSO 
City Attorney 

Attorney Assigned: 
MAJRi^P. WALD 

Attachment 
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ATTACBOVTENT A 

EXISTING VAR.1ANCE FINDINGS, HlGHLTGHTING 
"OBTECTIONABLE" CRITERIA, RELATING TO SIGNS 

17J48.050A Variance Fijidhigs required. 

A. Witii the exception of variances for adult entertainment activities, a variance 
may be granted only upon determination that all of the following conditions are 
present: 

1. Thai strict compliance with the specified regulafion would result in practical 
difficulty or unnecessary hardship inconsistent with the purposes of the zoning 
regularions, due to unique physical or topographic circumstances or conditions of 
design; or, as an alternative in the case of a minor variance, that snch strict 
comphance would preclude an effective design solution improving livability, 
operational efficiency, or appearance. 

2. That strict compUance with the regulations would deprive the apphcant of 
privileges enjoyed by owners of similarly zoned property; or, as an alternative in 
the case of a minor variance, that such strict compUance would preclude an 
effective design Solution fulfilling the basic intent of the appUcable regulation; 

4. That the variance will not constitute a grant of special privilege inconsistent 
with hmitations imposed on smiilariy zoned properties or inconsistent with the 
purposes of the zoning regulations. 

316282 



6 VOTES REQUIRED F O P . P A S S A G E ' " " 

^™JOFC^ A H i ; : 5 g 

Approved as lo form and legality 

(INTRODUCED SV COUNCILiWEMBER / / u A ^ l ^ f~ 0(/cS,--^^ 

CTTY ATTORNEY 

Ordinance No. ^^568 c,M.S. 

m EMERGENCY ORDINANCE, JimSUANT TO CHARTER SECTION 213, 
ESTABLISHING INTERIM CONTROLS FOR CONDITIONAL USE PEJtMTTS 

-Arm VARIANCE-AND RELATEDFINDIJXGS FOR SIGNS AND SUSPENDING 
CONFUCnNG PROVISIONS, TO TAKE EFFECT IMMEDIATELY DPON 
INTRODUCTION AND ADOPTION ____ 

WHEREAS, the Oakland Mimicdpal Code and the OakJaiid Planning Code 
('*OPC") regulate various types of signs and the OPC prohibits new Advertishig Signs; 
a n d • , • 

"SVEEREAS, the OPC aEows variances as exceptionsto the strict requirements of. 
the zoning regulations; and . . • '• 

"WHEREAS, the City is cunently involved in Htigation diallenging tiie 
consritatioaality of Oakland's sign regnlations; and 

WHEREAS, questions have arisen concerning the constitutionality of the variancss 
and conditioaaJ use pcimitC'CUP") provisions as they relate to signs; and 

. WHEREAS, the City has represented to the federal court that it is amending the 
OPC to address the constitutional issues; and 

WHEREAS, the CttyQfOakiandliasrecentlyrecsivedappiicationsfor Advertising 
and other .signs that would require a CUP or variance-from the OPC; and there is therefore 
an urgent need to revise the regulations in order to avoid a direct tlireat to health, safety, 
and welfare at the surrounding community and to remove (moot) the issue firora the 
current litigatioo; and 

WHEREAS, iiiere is msTifdcieai time to develop permanent comrois and present 
them to Uit; Cir/ Planning Coninnssion and Cir/ Council for review, recommendiirion. 
and adonnon: and 
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"VI'"HEKEA£.. it IS in the best intarasis of the City to immediately amend the CUP 
and variance provisions on an mtetim basis while perrnaneat controls are developed: and • 

WHEKEA3. tor the reasons set .fonii above, pursuanit to City Charter section 213, 
the Council deciares thdL this ordinance is necessary to preserve the pohlic peace, health, 
or safety and to avoid a direct threat to the health, safety, and welfare of the community, 
and the "Wlaereas" clauses above taken together constitute tlie City Councirs statement 
of the reasons constitudiLg such, necessity and emergency.' 

NOW, THZEREEORE, the Council of the City of Oaldand does ordain as 
follows: 

SECTION 1. The City Council finds and determines the foregoing recitals to be 
true and correct and hereby makes them a part of this ordinance. 

SECTION 2. The City Council-finds-and determines, for the reasons stated in the 
recitals, the adoption of this ordinance is exempt from CEQA' under Sections 
15061(bX3), 15301, 15302, 15303, 15307, 15308 and 153U of the State CEQA 
Guidelines.-

SECTION 3. For the term of this Ordinance, as set forth in Section 5 hereof, the. 
following shaU- ^ply . 

A Any time a conditionaJ use pennit is required for a sign, including without 
limitation Emergeucy Ordinance No. 12461 C.M.S.^ as it may be amended or extended, 
such sign shaU now require a vaiiaace, pursuant to the criteria in subsection B below, and 
the appeal procedures in subsection C below, 

B. A variance for signs shall he granted upon a detenuination that all of the 
following conditions are present 

1. That strict compliance widi the sp ecified regulation would result in practical 
difficulty or unnecessary hardship inconsistent with the purposes of the zoning 
regulations, due to unique physical or topographic circumstance or conditions of 
design; 

2. That strict compliance with the regulations worrld deprive the appUcont of 
privileges enjoyed by owners of similarly zoned property; 

3. That the variance will not constitute a grant of special privilege inconsistent 
with Ihnitauoiis imposed on sirnilariy zoned properties or inconsistent with the 
purpose-.] of the zoning regulations. 

C. Tile expedited appeal procedures contained in OPC § 17.148.070.B shall 
a-poly 10 all anneais to the City Councii relating to aU signs. 
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D. Toe Ciry of Oaldand, consistent with current policy and practice, does not 
intend lo and does not discmninate against non-commerciai speech and doe;; not favor 
commercial over non-commercial speech. All CMC, OPC and other City codes, 
ordmancEs, resolutions orpoHcies shah continue to be interpreted in such a manner. 

SI^CTION 4. During the temi of this ordinance as set forth in Section 5 hereof, 
- no building, zoning or other permit that has been issued for any sign for which rights to 
proceed with said sign have not vested pursuant to the provisions of State law shall 
proceed, and no building, zoning or other permit for any sign shall be issued by any 
departmeat, agency, employee or agent of the City of Oakland to allow for any signs, 
v/ithout complying with the requirements of section 3 above. No use which has not 
vested prior to the date of this Ordinance shall commence in violation of the provisions of 
this Ordinance. 

SISCTION 5. The interim controls hnposed by this ordinance shall remain na 
place and be effective, for a continuous one year from the effective date of this ordinance, 
or until the City Council adopts permanent confrois resulting from the study referenced iti 
Section 6 hereo:^ whichever occurs first. , • ', 

SECTION 6. The, Community and Economic Development .Agency, in 
coDJnnction with the Office of the City Attorney, is directed,,over the next one-year, to 
conduct a. study and develop a draft setof permanent amendments to the Plammig Code 
and/or Municipal Code regarding the subject matter of this ordinance for codincation. 

SECTJQN 7. For the term of this ordinance, as set forth in. Section 5 iiereof̂  the 
provisions of this ordinance shall govern, to the extent there is any confiict herwesiL the 
provisiQiis of this ordinance and the provisions of any other City code, ordiuance, 
resolution or policy, and all such confiicting provisions shallbe suspended. 

SECTION 3. This ordinance shall he effective immediately upon its adaption by 
the City CounciL, subject to the provisions of Section 216 of the Charter of the City of 
Oakland. 

SECTIOTM 9. This Ordmance is enacted porsuant to the City of Oaldand's 
general poUcs powers, Sections 106 and 213 of the Chflrter of the City of Oaldand, and 
Article XI of the Cahfomia Constitution, 
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SECTION 10. If any prcvirion of this ordinance or the applicahon thereof to anv 
person or cncumstances is held mvahd, the remainder of this ordinance and the 
apphcation of such proviaioiis to other persons or circamsiar.ces shall not be affected 
therebv. 

In CounciL Oakland, California, December 16, 2Q03, Passed By The Following 

Vote: 

AYES- V 

NOTES-

ABSENT- • w 

ABSTEKTION-

•Attest_ 
^ ' • CEDAFLOYD 

CITY C L E ^ AMD CLEREl OF THE COUNCIL 
OF THE CHY OF OAKLAND, CALIFORNLA 

DEVELO 
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