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August 13, 2015



VIA U.S. MAIL AND REGISTERED MAIL – RETURN RECEIPT REQUESTED

Dina F. Payumo
3021 Alemany Blvd.
San Francisco, CA  94112

Re:	Piedmont Walk HOA – Final Request for License

Dear Mrs. Payumo:

[bookmark: StartTyping][bookmark: _GoBack]	We are legal counsel to the Piedmont Walk Homeowners Association (the “HOA”) which neighbors your property at 58 Yosemite Avenue, Oakland, California  94611.  Last year the HOA contacted Mr. Payumo through its then attorney to request permission for limited access to your property so it could perform needed exterior repairs and maintenance.  We understand that he declined to grant permission at that time.
In April of this year, we sent a letter again requesting permission for limited access to your property so that necessary repairs could be made. To date, we have received no response. At this point in time, the HOA is making a final request before it initiates legal proceedings to acquire by eminent domain a temporary right of entry to your property for the purposes of making the aforementioned repairs. 
Pursuant to Civil Code section 1002 “the power of eminent domain may be exercised by an owner of real property to acquire a temporary right to enter upon adjacent or nearby property to repair or reconstruct land or improvements, if all of the following conditions are established or met:”
(1) There is a necessity to do the repair or reconstruction work and there is a great necessity to enter upon the adjacent or nearby property to do the repair or reconstruction work because (A) the repair or reconstruction work cannot be done safely without entry, or the cost of performing the repair or reconstruction work without entry would be substantially higher; and (B) the property without repair or reconstruction adversely affects the surrounding community.
(2) The right to enter upon the adjacent or nearby land will be exercised in a manner which provides the least damage to the property and the least inconvenience or annoyance to the occupants or owners thereof consistent with satisfactory completion of the repair or reconstruction work.


(3) The hardship to the person seeking to exercise the power of eminent domain, if that power is not exercised, clearly outweighs any hardship to the owner or occupant of the adjacent or nearby property.
As stated in previous communications, the HOA is requesting limited access to your property so that it may assess the extent of the water damage. Once a complete assessment has been performed, the HOA needs to perform the necessary repairs that are essential to protecting the structural integrity of the building (and by proximity, your building) from the risk of collapse during an earthquake. Due to the close proximity of your building and the HOA’s building, there is a great necessity to enter upon your property to properly assess the water damage and perform the repairs. Repair work cannot be done safely without access and alternatives without access to your property are cost prohibitive. Without making these essential repairs, the residents of the HOA building, the surrounding properties and the community in general are at risk of a collapse during an earthquake. Your property, which stands downhill from the HOA’s building, is particularly vulnerable to these risks in the event of a collapse.   
	The HOA intends to use the property in a manner that provides the least damage and inconvenience to your tenants. Based on the above, we are certain a court would recognize that the hardship for not making these necessary structural repairs clearly outweighs any inconvenience to you and your tenants. 
The HOA would like to avoid the need for legal action. Litigation will be expensive for both parties. However, it is critical to fully assess the damage and perform the necessary repair work. The HOA has therefore authorized this firm to file suit should that become necessary. As an alternative, the HOA is still prepared to compensate you for a limited license for access to your property for a short duration to complete the repair work.  The HOA’s contractor will provide you with proof of insurance and the HOA will indemnify, defend, and hold you harmless should any issues arise.  Your property will be returned to you in the same condition, without damage.  
	We further understand that you were advised previously by your insurance broker to deny access due to liability reasons.  Please be assured that the HOA will take full responsibility for any and all issues should they arise.  The HOA would direct its contractor to ensure that your tenants are not disturbed or suffer any inconvenience while assessments and repairs are being performed.  We will provide you with a complete description of the work that the HOA intends to undertake once assessments have been completed.  
	If you will consider this proposal, the HOA will direct us to prepare a proposed license agreement which will describe the terms of the access you would grant, define the compensation that the HOA will provide, and outline the protections afforded to you for this right of access.  Please respond to me with your acceptance of this request and I will forward to you our proposed license agreement.  If you have any questions, please feel free to contact me.  If I



do not hear from you within ten (10) days, I will assume that you have no interest in discussing a license agreement and we will immediately take the next steps to acquire a temporary right through eminent domain.
Very truly yours,

BERDING & WEIL LLP
[image: ]
Marc A. Fong
mfong@berding-weil.com

MAF:tw
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