
TO: 
ATTN: 
FROM: 
DATE: 

RE: 

Office of the City Manager 
Deborah Edgerly 
Community and Economic Development Agency 
December 2,2003 

A Public Hearing and a Resolution denying the Appeal of Planning Commission Approval of a 
Major Variance to conduct Alcoholic Beverage Sales Commercial Activity VMO3-182, at 
4822 Telegraph Avenue 

SUMMARY 

On September 17, 2003, the Oakland Planning Commission approved a Major Variance to conduct 
Alcoholic Beverage Sales Commercial Activity (Bar without Cabaret Activity) located at 4822 Telegraph 
Avenue. The appellant (Mr. Larry Bellinger) is appealing the Planning Commission decision. Staff 
recommends that the City Council adopt the Resolution denying the appeal and upholding the Planning 
Commission decision. 

FISCAL IMPACT 

Appealing the Oakland Planning Commission decision to approve this application will not cause any 
fiscal impacts. Appeal fees were paid for staff time required to process the appeal. 

BACKGROUND 

4822 Telegraph Avenue has been the location for a bar (The Bird Kage) since 1975. In mid 2000, the 
business was taken over by the original owner’s wife and daughter. At this time the operation changed 
formats and allowed younger and larger crowds to occupy the space during hours of operation. Staff 
began monitoring the facility due to increased community complaints and an increase in police calls for 
service and criminal activity. Eventually this nuisance activity resulted in the fatal shooting of a patron in 
December of 2002. The operator voluntarilv closed the bar on December 28. 2002. The Deemed 
Approved legal non-conforming land use status of the property expired 90 days later by operation of law 
OMC 17.114.050. 

The subject applicant (Mr. Jack Cicala), applied for a Major Variance to reopen a bar without cabaret 
activity. The Oakland Planning Commission approved this application after a public hearing on 
September 17,2003. On September 29,2003 Mr. Larry Bellinger filed an appeal. 
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KEY ISSUES AND IMPACTS 

The Planning Commission Staff Report dated September 17,2003 is attached as Exhibit B. 

Appellant’s Grounds for the Appeal and Staff Responses 

The issues brought up in the appeal letter are discussed below with the issues in the appeal letter shown in bold text 
and staff response in italics text: 

1. The City Planning Department did not closely review the approved application for a Major 
Variance and give proper weight to the concerns of adjacent neighbors, Carter Middle School 
and the history associated with the sale of alcoholic beverages, nuisance and crime problems 
consistent with the 4822 Telegraph location. 

The Planning Commission heard over two hours ofpublic testimony on this issue. 
The key issue with this application is that the proposed use is for  a bar only, NOT for  a 
cabaret/nightclub/entertainment use. There will be minimal noise nuisance generated by music and 
patrons. The majority of noise complaints from the previous operator stemmed from the cabaret 
activity and excessive crowds. The establishment is a stand alone bar fo r  onsite consumption of 
alcoholic beverages. This premise will be licensed type 48 (bar) therefore, no persons under the age 
of 21 will be allowed to enter the premise. The bar will only be open between the hours of 11:OO AM 
and 2 : 0 0 M ,  therefore children on their way to Carter Middle School will not pass by an open bar. 
Understandably, when they are on their way home from school the facility will be open, but as 
previously mentioned, minors will have no access. There are no window openings onto the street and 
no outside bar activities will be permitted. 

2. Staff incorrectly de-emphasized the location of the proposed Major Variance at 4822 Telegraph 
and placed the blame for the problems related to the location on the “management style” of the 
previous tenant. The problems with this location have been documented extensively in Staff 
Report Attachment “B” and include a petition signed by 39 of the residents within 500 feet of 
the location. Furthermore, staff overlooked the California State Beverage Control Disciplinary 
History File. 

4822 Telegraph Avenue was originally issued a type 48 liquor license in 1975 and operated there with 
minimal nuisance activity until mid 2000. At this time the business was taken over by the original 
owner‘s wife and daughter. The operation then changed formats and allowed for  younger and larger 
crowds to occupv the space during hours of operation. Staff began monitoring the facility at this time 
due to receiving a multiple community complaints, an increase in police calls for  service and an 
increase in criminal activity. Police records clearly show that the problems with the use began with 
the previous owners and their method of operation which centered on cabaret activity. The current 
applicant (Mr. Cicala) managed a bar at 4301 Telegraph Avenue fo r  I2  years. The operation was not 
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a problem for  the communiq. That applicant j .  good track record suggests that this use will not be a 
problem. 

The petition mentioned above clearly illustrates the community concern in regards to the operation of 
a cabaret at 4822 Telegraph Ave. The petition states, “The mismanagement of the Bird Kage 
demonstrated to what degree a facility can disrupt the lives of those who live nearby. ” This statement 
supports staffs findings and justrfication to limit the use to only include alcohol sales and no live 
entertainment. 

4301 Telegraph Avenue is the location that Mr. Cicala formerly managed. The appeal cites him as 
responsible for  several ABC violations. The violations cited were issued to the Licensee Mr. Heir 
Pickle. Therefore Mr. Cicala is not responsible for  these violations and staff did not hold them against 
his application. 

3. Applicant failed to provide a security plan for effectively managing maximum occupancy of 75 
patrons in the 4822 Telegraph location. 

Under this permit f o r  Alcoholic Beverage Sales Commercial Activiy, a security 
plan is not required unless the application includes the operation of a cabaret. 

4. The staff report incorrectly states the City Council and Police Department both support the 
application for a major variance. 

The position of City Council was stated in error. As the record states, the Council member’s position 
was modified and the position was stated as neutral in the oral staff report at the Planning 
Commission public hearing. Sgt. L. White has been assigned to supervise the Oakland Police 
Departments ABAT Unit, therefore his position and that of his staff on all alcohol uses is neutral. The 
support from the police department for  the application was issued from the Area Commander Lt. 
Green. 

5. Letter of support from the Oakland Unified School District. 
Staff received a letter from the Vice Principal of Carter Middle School dated May 30, 2003 in support 
of the application. At the hearing a representative of the Oakland Unified School District renounced 
the letter and clarified for  the record that the school district does not support a new alcohol use at this 
location. 

6. Findings for approval 
For the record there was a type error in the findings for  approval which was corrected at the hearing 
on September 17, 2003. The modification on stuff report page 7paragruph I reads. “does ttef meet, I ‘  

in regards to the findings for  approval. Staffs justification for approval is clearlv stated in the 
attached Staff report VMO3-182. 
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7. Additional information: 
Staff received a letter ffom the Temescal Merchants Association dated October 21, 2003 (Exhibit D) 
supporting the Variance and attesting to the character of the applicant, Mr. Jack Cicala. Mr. Cicala 
also supplied additional information in opposition to the appeal 
(Exhibit E). 

SUSTAINABLE OPPORTUNITIES 

Economic: Sales taxes or other revenues will be generated for the City 

Environmental: No environment opportunities are available 

Social Equity: The use will allow for a social venue along a commercial corridor 

ACTION REQUESTED OF THE CITY COUNCIL 

Staff recommends that the City Council adopt the attached resolution denying the appeal and upholding the 
Planning Commission decision to approve VMO3-341. 

Respectfully submitted, 

n 

CLAUDIA CAPfiO 
Director of Planning, Building Services 
Major Projects & OBRA 

Prepared by: Jacob Graef, 
Administrative Analyst II / Planner I1 
OPD - ABAT Unit 

APPROVED AND FORWARDED TO THE 
CITY COUNCIL: 
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ATTACHMENTS: 
A. Resolution 
B. Copy of the September 17,2003 Planning Commission staff report and attachments 
C. Copy of the applicants appeal submittal 
D. Letter October 21,2003 
E. Letter from Jack Cicala 



NTRODUCED BY COUNCILMEILIBER 

RESOLUTION DENYING THE APPEAL AND SUSTAINING THE 
DECISION OF THE CITY PLANNING COMMISSION IN 
APPROVING THE APPLICATION FOR A MAJOR VARIANCE TO 
REOPEN AN ALCOHOLIC BEVER4GE SALES COMMERICAL. 
ACTIVITY WITHIN 1,000 FEET OF Aii SIMILAR USE LOCATED 
AT 4822 TELEGRAPH AVENUE, OAKLAND 

WHEREAS, On September 17, 2003, the Oakland Planning Commission, 
approved a Major Variance to conduct Alcoholic Beverage Sales Commercial Activity 
(Bar without Cabaret Activity) located at 4822 Telegraph Avenue; and 

WHEREAS, On September 29, 2003 Mr. Lany Bellinger filed an appeal of the Planning 
'Commission decision; and 

WHEREAS, after giving due notice to the Appellant, the Applicant, all interested parties 
and the public, the Appeal came before the City Council for a public hearing on December 2, 
2003; and 

WHEREAS, the Appellant, the Applicant, supporters of the application, those opposed 
to the application and interested neutral parties were given ample opportunity to participate in the 
public hexing by submittal of oral andor written comments; and 

WHEREAS, the public hearing on the Appeal was closed by the City Council on 
December 2,2003; 

Now, Therefore, Be It 

RESOLVED: The requirements of the California Environmental Quality 4c t  (CEQA) of 
1970. as prescribed by the Secretary ofResources, and the City of Oakland's environmental 
review requirements, have been satisfied. and, in accordance the adoption ofthis resolution is 
exempt iiom CEQA under Section 15303 "New Construction or Conversion of Small Structures" (4.v 
of the State CEQA Guidelines. 0RAlCoUNClL 

JAN 6 2004 
FURTHER RESOLVED: That, the Citv Council. having heard. considered and - 

weighed all the evidence in the record presented on behalf of all parties and being fully informed 
ofrhe .Application. the City Planning Commission's decision. and the =\ppeal. finds that the 



Appellant has not shown, by reliance on evidence already contained in the record before the City 
Planning Commission, that the City Planning Commission’s decision was made in error, that 
there was an abuse of discretion by the Commission, or that the Commission’s decision was not 
supported by substantial evidence in the record based, in part, on the September 17,2003 Staff 
Report to the City Planning Commission (attached as Exhibit “13”) and the December 2,2003, 
City Council Agenda Report (attached as Exhibit “A”) hereby incoIporated by reference as if 
fully set forth herein. Accordingly, the Appeal is denied, the Planning Commission’s CEQA 
findings and decision are upheld, and the Project is approved (the Major Variance). 

FURTHER RESOLVED: That, in support of the City Council’s decision to approve 
the Project, the City Council affirms and adopts both the September 17,2003 StaffReport to the 
City Planning Commission, all attached a Exhibit “B”, as well as the December 2, 2003, City 
Council Agenda Report, attached hereto as Exhibit “A,” (including without limitation the 
discussion, findings, and conclusions) except where otherwise expressly stated in this Resolution, 

FURTHER RESOLVED: That, the City Council finds and determines that this 
Resolution complies with CEQA and the Environmental Review Officer is directed to cause to 
be filed a Notice of Exemption with the appropriate agencies. 

FURTHER RESOLVED: That, the record before this Council relating to thls 
application and appeal includes, without limitation, the following: 

1. the application, including all accompanying maps and papers; 

2. the notice of appeal and all accompanying statements and materials; 

3. all final staff reports and other final documentation and information produced by or 
on behalf of the City, including without limitation and all relatedisupporting final 
materials, and all final notices relating to the application and attendant hearings; 

4. all oral and written evidence received by the City Planning Commission and City 
Council during the public hearings on the application and appeal; and all written 
evidence received by relevant City Staff before and during the public hearings on the 

application and appeal; 

5. all matters of common knowledge and all official enactments and acts ofthe City, 
including, without limitation (a) the General Plan; (b) Oakland Municipal Code (c) 
Oakland Planning Code: (d) other applicable City policies and regulations: and. (e) all 
applicable state and federal laws, rules and regulations. 

FURTHER RESOLVED: That. the custodians and locations of the domments or 
other inaterials which consrirute the record of proceedings upon which the City Council’s 
decision is based are respectively (a, Community gi Economic Development Agency, Planning 
& Zoning Division. 250 Frank H. Ogam Plaza. 
City Clerk: 1 Frank H. Ogawa Plaza. 1” floor. Oakland. C.1. 

Floor, Oakland C-4.; and (b) Office of the 



FURTHERRESOLVED: That; the recitals contained in this Resolution are true and 
correct and are an integal part of the City Council's decision. 

In Council, Oakland, California, ,2003 

PASSED BY THE FOLLOWING VOTE: 

AYES- BROOKS, BRUNNER, CHANG, NXDEL, QUAN, REID, WAN, AND 

PRESIDENT DE LA FUENTE 

NOES- 

ABSENT- 

ABSTENTION- 

ATTEST: 
CEDA FLOYD 

City Clerk and Clerk of the 
Council of the City of 
Oakland, Califomia 



Exhibit B 

[Copy of the September 17,2003 Planning Commission staff 
report and attachments] 



Oakland Ci@ Planning Commission STAFF REPORT 
~ 

Case File Number VM03-182 September 17,2003 

Location: 
Proposal: 

Applicant: 
Owner: 

Case File Number: 
Planning Permits Required: 

General Plan: 
Zoning: 

Environmental 
Determination: 

Historic Status: 
Service Delivery District: 

Citv Council District: 

~~ 

4822 Telegraph Ave. 
To reestablish the sales of alcoholic beverages at an existing bar 
without cabaret activity withm 1,000 feet of another alcoholic 
beverage sales achvities. 
Jack Cicala 
Joseph Bagan 

Major Variance to re-establish a legal non-conforming bar in a 
location where the activity has been &scontinued for more than 
90 days and Alcoholic Beverage Sales Commercial Activity 
within 1000 feet of other such activities. 
Neighborhood Center Mixed Use 

Exempt 15301, State CEQA Guidelines; minor alterations to 
existing structures 
Non-historic property (NHP) 
II 
1 

VMO3-182 

C-28/S-18 

Action to be Taken: Decision on application based on staffreport 
For further information: Contact Case Planner Jacob Graef at 510 777-8672 or by email 

at JGRAEF@OAKLANDNET.COM. 

SUMMARY 

This application is for the relocation of an existing bar (Connolly’s) at 4301 Telegraph Ave to 
4822 Telegraph Ave (formerly known as the Bird Cage). The hours of the bar would be from 
1O:OO AM to 2:OO AM seven days a week. The property is located in light commercial and 
residential area and there are three other alcoholic beverage sales uses within 1,000 feet. The 
issues in regards to this case relate to the previous operator and the history of nuisance activity 
from the bar. The nuisance activity stemmed from the cabaret activity and poor management of 
the facility. Staff has received both positive and negative support for the application, and has 
concluded that if operated properly, the use will not adversely affect the community. Staff 
recommends that the Planning Commission affirm the environmental determination and approve 
the Major Variance and recommended conditions of approval based on the attached findings. 

PROJECT DESCRIPTION 

The applicant proposes to operate a small local bar (1680 square feet) with no live entertainment 
(cabaret activity). The bar would open from 1O:OO AM to 200  AM, seven days a week. There is 
no rear patio access proposed to alleviate unnecessary impacts to neighbors, however it will be 
maintained as an emeregancy exit. The facility has the capacity for 75 patrons. Street parkmg is 
available along Telegraph .4ve. 

#7 






















































































































































































