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200] NOV 20 PH 7:1.3 ^S^nda Report 

To: Council President Ignacio De La Fuente 
and Members of the City Council 

From: Lupe Schoenberger, Rules Committee Legislative Analyst 
Date: December 4, 2007 

Re: Proposed State Legislative Agenda for 2008 

SUMMARY 

Each year, the City prepares a legislative agenda to serve as the foundation for a focused 
advocacy strategy in Sacramento. A list of proposed legislative priorities for 2008 has 
been prepared by the City's state lobbyist, Townsend Public Affairs, Inc., (TPA) based 
on input received from the Mayor, City Council and City Department Heads. 

This report provides the City Council with a list of recommendations to consider for 
inclusion in the City's 2008 State Legislative Agenda. 

On November 15, 2007, the Rules Committee reviewed the proposed agenda and made a 
request for more detail about the legislative proposals and also requested a matrix listing 
all legislative activitiy on the current priorities. That information is provided through 
various attachments to the report. In addition, the priorities listed in the report were re
organized to reflect consistency with the Mayor and City Council's strategic goals for 
2007/09. 

The proposed agenda does not include every issue or concern that may arise throughout 
the course of the year. Therefore, staff will continue to work with TPA to identify and 
monitor other important legislative issues and submit them to the City Council for 
consideration. Additionally, TPA will also work to support grant proposals submitted by 
the City and to identify additional funding opportunities for City proposals as they arise 
throughout the year. 

RECOMMENDATION 

Staff is requesting that the City Council approve the recommendations. 

Respectfully submitted, 

Lupe Schoenberger 
Rules Committee Legislative Analyst 
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P U B L I C A F F A I R S , I N C . 

M E M O R A N D U M 

To: City of Oakland 

From: Townsend Public Affairs, Inc. 

Date: December 4, 2007 ,,p||jI 

Subject: 2008 State Government Advocacy Priorities forjthe City' ofiiOakland 
'iiiiin iiii. 

Townsend Public Affairs (TPA) submits for your consideration the following 'agenda of 2008 
state government advocacy priorities for the City|||6f|l0akland. In developmentllpfjijthe agenda, 
TPA has included input from the Mayor, City Coillncil, City Attorney, and DepartmentuHeads of 
the City of Oakland. TPA presents the following'imemo for,|YOuri'Teview, which is complied in 
the following three sections: '''''''l||||||ll!l!llll i 

1. Overall Priorities & Dynamicstfor 2008: The'li'state advocacy priorities for the city 
represent and seek to achieve the,.Mayor and Councilis strategic goals. The dynamics 
that must be considered in implementing its agenda'^'are the constantly changing but 
dominating issues of the day that-provide threats to be mitigated or overcome and 
opportunities to be leveraged. •' . ..; : "'' 

.•'t-,';'i',';4'i^ii, b' • . • •• . - '' ' . ' v 

2. City Sponsored^'Legislative Proposals: The 2008 agenda includes legislative 
proposals in.,which the City'will take the lead and sponsor in partnership with one of our 
State representatives. The. Council is^ being asked to approve the proposals in 
concept. Once bill language is drafted and introduced to the Legislature, the City 
Council will take an official position to support or oppose the final bill language. 

3. Legislative "Watch" List: The needs bf the City of Oakland are broad and diverse. 
Legislation is constantly introduced and amended that can affect positively and 
negatively the priorities of the city. The legislative watch list is the best effort at a 
comprehensive list of issueS:that matter to the city. When legislation is introduced or 

•/'may be introduced affecting'one of these priorities, it is brought to the attention of the 
• city.'for analysis and action. 

4. Funding Opportunities: In addition to legislation, the city must focus on bringing 
additional ..financial,, resources to the community from the state budget and, grant 
programs. • The^'funding opportunities section lists those funding streams that have 
already p'assedVthrough the legislative process and are now being implemented 
through the regulatory process and may therefore have grant deadlines in the coming 
year. 

If there are any questions, suggestions, or requests for additional information regarding any of 
the content of this agenda, please do not hesitate to contact us. 

Southern California Office • 2699 White Road • Suite 251 • Irvine, CA 92614 • Phone (949) 399-9050 • Fax (949) 476-8215 

Northern California Office • 3411 East 12* Street • Suite 200 • Oakland, CA 94601 • Phone (510) 535-6907 • Fax (510) 535-6920 

State Capitol Office • 1127 11* Street • Suite 514 • Sacramento, CA 95814 • Phone (916) 447-4086 • Fax (916) 444-2063 



OVERALL PRIORITIES & DYNAMICS FOR 2008 

Priorities: The City of Oakland's legislative agenda for 2008 will reflect the priorities for the 
City Council and the Mayor's vision of Oakland as The Global Model City. The strategic 
agenda includes advocating for legislation, regulations and funding that are consistent with the 
City's adopted goals: 

• Economic Development: Promote economic and workforce development in the City 
of Oakland, thus providing residents with job opportunities and|the skills required to 
succeed in the workplace and thereby reducing poverty, and„!thelcbnditions that lead to 
poverty. i f ' 

• Efficiency and Responsiveness to Residents: lmprbve't|i)ej|administration of the city 
to more quickly address the everyday issues brought forward by the' residents of Oakland. 

' ' ^ j „ , " ""ii"- ' "'lilfiillii 
• Healthcare: Increase access to affordable cohif)fehensive health||care services and 

increase rates of health care coverage for residents ot the City. '̂ 'i lllllii, 

• Infrastructure: Maintain and modernizei'' the transportation and kother City 
infrastructure, with a focus on Transit Oriented Development. By maintaining existing 
roadways; increasing housing near public transportationlland expanding the reach of 
public transportation to more City residents 'wil|i||l:decrease their dependence on cars, 
reduce congestion, as well as pollution, and increaseitfpeir quality of life. 

• Public Safety: Ensure public safety, with a strong focus on crime prevention, 
intervention, enforcement, and sustaihability measures. ^WSkh. 

• Sustainable City: Improve the quality of the ehvironmehtljin Oakland. By promoting 
activities that reduce air,'.i>water, and other forms of pollution, the City will not only appear 
more attractive, but will inripi-pve the health and quality of life of residents. 

• Youth and.,Seniors: Imprp^.e access^^to educational and vocational opportunities for 
City youth, as^yyellas provide jprpgrams to-improve the quality of life for the City's seniors 
and fully integfateUhem into tliejfabric of their, communities. 

Dynamics: It is important,tp,^!beTawarebqf,||the;political landscape in Sacramento entering the 
2008 legisl5i>l'el|session'l'ii|J!'Any'̂ ^^ proposals that the City pursues in 2008 to achieve 
the aboyeigoals"willj be affected^by the following dynamics. 

,llji|||pll"'' 'illlllillii,, -^^^ i l 
•'ifmff^^ery Significantin StatefiBudget Deficit: The non-partisan California Legislative 

^'ii^nalyst's Office ha'll'rjecently estimated that deficit for the 2008-09 budget at $10 billion. 
wiingj|this figure could|| shrink with constantly fluctuating tax receipts, it is unlikely that the 

" lljhousing market will reverse itself resulting in an increase in 
fjthe $10 billion deficit figure holds, the Legislature will be required 
iJargest budget deficit in the history of the state. As a result, 

i!be,,relili'ctant to carry legislation that has a significant cost, as it is highly 
unlikely that theseimeasures will ultimately become law. 

The "Year of Education" in Sacramento: The Governor and Legislature have 
responded to a major research project on school finance by Stanford University by 
declaring 2008 to be the "Year of Education". The Superintendent of Public Instruction 
recently hosted a Summit on the Achievement Gap in California and has declared his 
intent to work on initiatives to improve the performance of minority students. There will be 
significant debates and proposals concerning various education policies. This could dove
tail with the City's interests on various fronts. 

i;, MVi'M 

current; ||dpwnturn in the 
revenue|fpr]|,the State, 
to deal witnli he third 
legislators will 
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2008 is a Presidential Election Year: In 2008, there will be three statewide elections, 
the most in any calendar year in the history of the state. 100 of the 120 state legislative 
seats will be up for election, with 34 legislators terming out (unless the term limits 
extension passes in February). We also have the Presidential election. Every election 
year brings with it unique political dynamics. It is too early to know exactly how the. 
electoral politics will affect the implementation of the City's priorities, but it is important that 
we be aware and consider the ramifications. 

• „ • • , . . . , ; ••!• 

•^^4.:^ 

^L 
• • • i i ; ^ " ' 

t i l """ 
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CITY SPONSORED LEGISLATIVE PROPOSALS: 

The City of Oakland considered six city-sponsored legislative proposals in 2007, of which one 
was passed and signed into law, one was passed and vetoed, and one was resolved locally 
without the need for legislation. The remaining three became two-year bills, as is common in 
the two-year legislative process, and are eligible to move again through the legislative process 
beginning in January 2008. The City can pursue these three proposals as well as introduce 
new. City-sponsored legislation, in 2008. The list below includes the 2007 proposals that are 
still active as well as the potential 2008 proposals. 

To reiterate the overall policy priorities of the city, each of the legislative proposals below is 
rooted in a commitment to improve the overall quality of life for|ail|l'6akland residents while 
addressing public safety for all members of the Oakland commilinityjand further enhancing the 
economic vitality of the city. The following initiatives embpdi^|ffl'el||cor;nm of the Mayor 
and City Council to lead a statewide urban agenda. The'''Ciiy Cou'ncil]||is being requested to 
approve the proposals in concept. Once a bill numberiisjassigned to'tln'e|||legislation, the City 
Council will have an opportunity to review the bill arici determine if the finai|||lanquage meets 
the city s objective. • nil P' 

Two-Year Bills Oriainallv Proposed by the Citvlin 2007 that.are still Acti _ 

Minors: 
iiiiiiiii 
'AB 499 (Swanson) was referred 

the American Civil Liberties 
to the committee and 

1. Providing Services for Sexually-Exploited 
to the Assembly Public Safety committee; however']||th'e measure was never taken up 
by the committee. This measure was originally sponsored by Alameda County and the 
City of Oakland. The City Council voted to take''"a||upport, if amended, position on 
June 5, 2007, given the constitutiohaPlssues. Tfigjf^iijs working with city staff. 
Assemblyman Swanson, Public Safety committee staff! 
Union, as well as the County, to craft'langua'geithatiis^accept'able 
other stakeholders". .*•' '•-'•'' ; ''^^••t-i:^'';'* 

•:.y ' . ' • V * 

2. Increasing Access to Healthcare: AB 516 (Swanson) was held on the suspense file 
in the Assembly Appropriations committee. The committee indicated that the costs 
associated with the measure were slightly above the suspense file threshold of 
$150,000. The City andTPA will^engage in further discussions with the author about 
amendments to thebill to include'a healthcare access pilot program for the City. 
''"llJllliiilltllllllllli'.. • •' "•••i^' ' 

3.,|igeducingl|||fy|uisance Liquor Stores: AB 960 (Hancock) was held in the Assembly 
ll|i||i|lGovernmentail|'Organiza^^ committee after a hearing on April 25, 2007. The 

'1 committee requested, and the Department of Alcoholic Beverage Control submitted a 
'l| IPItj, ~ 'l|||'|||M" 

« r e p o r t on problemj liquor stores and revocation of liquor licenses. The committee is 
''''considering an informational hearing on this topic in Oakland prior to the Legislature 

•illlllllllllli.. . ° . , 'IIIIIIIII!! _ _ _ _ o r r- o 

reconyening in January 2008. 

Ilil||l|, i j i j i f 
Additional Proposalsllfor Citv-Sponsored Legislation for 2008: 

'" 'illililliiiiii"' 
1. Crime Prevention via Red-light Cameras (Police Department): [Attachment One] 

The City Council adopted Resolution 80790 on July 17'^ 2007 directing the State 
lobbyist to develop legislation that would enable law enforcement agencies to utilize 
photographic evidence captured on red-light cameras for use as evidence for non-
traffic related crimes. Such legislation would help the city deter and solve crimes, 
leading to a long-term improvement in public safety. Council Goal: Public Safety 

2. Municipal Whistleblower Protection (City Auditor): [Attachment Two] The City of 
Oakland would like to provide whistleblower protections for municipal employees not 

2008 State Government Advocacy Priorities for the City of Oakland Page 4 of 12 
December 4, 2007 



currently provided under state law. The proposal by the city would replicate 
whistleblower protections that currently exist only for state employees and apply these 
same protections to municipal employees, ultimately with the objective of improving 
public service in Oakland. Council Goal: Efficiency and Responsiveness to Residents 

3. Seismic Safety (Council Member Quan): [Attachment Three] This multifaceted 
proposal is designed to increase the efficiency of seismic retrofitting in the City. As 
many as 36,000 or more single family dwellings in Oakland, one third of the City's 
housing, are not properly prepared for a potential earthquake along the Hayward fault. 
In order to increase public safety when the inevitable earlH'quake strikes, the City 
proposes sponsoring a comprehensive proposal with the]| Association of Bay Area 
Governments (ABAC), which would include the foNowirlg elements: State-level 
certification and licensing of seismic retrofitting contractors;!Ilitriited permit inspections 
for retrofitting; and authorization for the California] jEarthquaKe Authority to release 
existing funds. Council Goal: Public Safety andilnfrastructureMmu,, 

4. Financial Incentives for Seismic Retrofit] (Council Member Nadej): [Attachment 
Four] Provide property owners with financial incentives to retr;pfit seismically 
substandard residential buildings. Thei||proposaI would,,provide property]owners with 
incentives to have their buildings retrofitted Jo ensure structural integrity in'the event of 
an earthquake. Council Goal: Public Safemand Inffasifucture 

"iiiiiiiiii fiijiii"" 
5. Fair Lend ing (City At torney) : .[Attachment 5]l[(3iakland, like much of the rest of the 

country, has been severely and negatively affected|||:by the downturn in the housing 
market. Much of this downturn"'is due to lenders taking! advantage of those looking to 
become homeowners. In order to ensiire fair, lending||||ractices, the City proposes 
sponsoring the following . compi-ehensive/vlegislation that includes the following 
components: Real.protectipns against"predat6ry lenders; .mortgage banker reforms; the 
translation of lending documents intoJriati^e languages;'and the authority for local law 
enforcement to vigorously:'!enforce al l 'appl icable laws. Council Goal: Economic 
Development 

2008 Legis lat ive Calendar: 

BeloW||||arieikhe'''sigriificant dates and deadlines for legislative actions through the end of the 
20p7|§,8^' LegislativeljjSession. These are firm deadlines. Any legislation not meeting the 
deadlines below will noi|jonger be eligible to be considered in the 2007-08 Legislative Session. 
These'lidates are relevari'tSor both City-sponsored legislation and the legislative watch list: 

•'4iiiil!lii., llllllil; J r- a » 
'iJanuary 7: Legislatur,e reconvenes and 2008 bills can be introduced. 
January 18: 2007, Bills must be heard and passed out of Policy Committee in the 
HouserpfiOrigin. M 3 

"•;ii''i'̂  ,,|i]!;iiill|i'' 
January 25: Lastday to submit bill language for new bills. 

''iijli iiiiiiiiiiiiir 
January 31: 2007 Bills must be passed off the Floor in the House of Origin. 
February 22: Last day to introduce new bills. 

April 18: All bills with a fiscal component must be passed out of Policy Committee in 
their House of Origin. 

May 23: All bills must be passed out of Fiscal Committee and sent to the Floor in their 
House of Origin. 

May 30: All bills must be passed off the Floor in the House of Origin. 

June 27: All bills must be passed out of the Policy Committee in the Second House. 
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August 15: All bills must be passed out of Fiscal Committee in the Second House and 
sent to the Floor. 

August 31: Last day for any bill to be passed. Final Recess begins upon adjournment. 

September 30: Last day for the Governor to sign or veto bills. 

• ^ . : > • . • ' . ; : . , 

r i 

111 
-.. f • 

! Ii 
î Ii! 

V lllii 

'"!.t'';.*"r 
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LEGISLATIVE ISSUE "WATCH" LIST: 

It is important for the City of Oakland to take an active role in shaping all potential legislation 
that could affect the city and community. The following issues have been identified by the 
Mayor, Councilmember's, and City staff as priorities. "Watch" means TPA will monitor for 
legislative activity related to these issues. TPA maintains a constantly updated matrix of bills 
for the City of Oakland, providing additional analysis and information to infonn the 
development of a position by the city. If legislation is introduced that impacts any of the 
priorities, staff will be asked to analyze and evaluate the need for City Council action. The 
City Council may choose to take a position on a measure, continue,, to monitor without a 
position, or determine if any further response or reaction is neededi'||j||||j||P'''' 

Attached is a matrix [Attachment 6] which outlines the active bills'Jhat were introduced in 2007 
that fall into at least one of the priority categories below!|!'^''Asladditional measures are 
introduced in 2008 they will be added to the attached matrix|!li"^ 'i||i||,. 

Economic Development lilll 11' i lllli 

• Business Incubator Development: Monitor and support legislation thafaiipromotes 
. . . . . , !_• i _i •'iiiii!!ii|" • .[iiiifiiifc' ... ^ . .. «.;'iiii||i' 

public pnvate partnerships to expand smalricfusiness opportunities in the City! 

• California Enterprise Zone Prpgram: Develop 'andlimplement a lobbying strategy for 
the re-designation of Oakland .as an Enterpriselpone. Monitor legislative proposals 
related to the California Enterprise'Zone Program"'ISn'd,, other tax credits. Advocate in 

, ••' :• '• '"'!l!!|!!l|!|i 

support of measures that strengthen' the,. EnterpriseiZone program and provide 
economic benefit to the City's business climate, and oppose measures that aim to 
weaken or eliminate the program. '' ,. ' ^ ,̂ ''"'' 
Vocational and Workforce Training: yMonitor and support legislation that provides 
funding for workforce development, specifically in the fields of construction and building 
trades. .•/'.,!_•'• ,';':„• ''':''h.. 

Affordable Housing: Supportiegislation that expands affordable housing opportunities 
throughout the community;' includihgtaddressing smart growth principles. 
..i!iiiiiltii|||}|ii|i"N - ^ ' ' m T <::r' 

l|Fjunding|FJriority f6r|i;Housing Element Compliance: Support legislation that links a 
Ijunsdiction'yeii'gibilityTofj'iState funding to compliance with housing element policies. 
''• ""iiiilll li!|i, • • ' • ; ; : ! : ! > ^ 

.Proposition 1C Implementation: Monitor legislation that proposes to implement the 
provisions of Proposition ic'^ahd support measures that maximize the ability of the City 

iji^illhli '!ll!"i!ll| . J J 

to access these funds for priority housing needs. 
Redevelopment and 

'(11 llilllllh ' ,|t|llllllli 
Eminent Domain: Advocate for the City regarding proposals to 

modify^i'fjedeveloprfient agency and eminent domain law. The City supports measures 
that provide'llpratections to property owners while still allowing cities with flexibility to 
carry out nee'elea'proiects. 

Residential Care Facilities: Support legislation that would grant the City more local 
control over certain residential care facilities. Oakland is the site of a disproportionate 
share of transitional housing. Some facilities are poorly run, causing problems for the 
neighborhoods in which they operate. The City of Oakland has limited control over their 
regulation and with more control could ensure that these facilities operate safely and 
effectively. 
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• Transit Oriented Development: Support legislation that appropriates funds and/or 
offsets the cost for transit village planning, implementation, and construction, 
particularly replacement parking at the villages in the process of development and 
construction. 

• Urban Infill: Monitor legislation that promotes the revitalization of urbanized areas 
through qualified urban infill projects. 

• Oakland Army Base: Advocate for and support legislation that creates funding 
opportunities for new roads, utilities, brownfields, other .infrastructure, and site 
preparation. •'''''llll'' 

"I Incentives for Green Business: Monitor and support legislationjto create incentives 
for green business including energy and eriWo'nmental techriplogy and recycled 

Sustainable City 

• Incentives 
for green 
material product development lii i i ' ' ' ' ' ' ''"''lltllli 

• Producer Liability for Universal Was{e:f Monitor and, advocate for'legislation that 
provides incentives for the redesign of products to mal<e||ithem less toxic "and shift the 
costs for recycling and proper disposal of||products|||from local governments to the 
producers of the product. ' 11 llll 11 i ' 

• California Environmental Quality^Act: Monitor'fiegislation and regulatory proposals 
related to climate change and ihipacts on local government. 

' • ' • ' • ' ' ' ' i i i i 

Y o u t h : ;,.:•;•",.,,•:<'••. " ' . ' : ' , / ^ ^ : ' ' ' ' ' ' *^ '^K^^^ 

• Joint-Use Funding: Monitor and advocate for measures which appropriate funds, or 
make it easier to access funding, for joint-use projects between the City and local 
school district's. 

• Oakland Unified School District: Advise the Council of opportunities to support 
legislation that will increase funding to Oakland schools, improve the quality of public 

..|!viil!l!ll!!!lil"!!illillllj!lii. . -<'•.< , • , , . , • 

.iiieducationp'^'^ «"«ure local control. 

ill i ' "̂ '̂ \'-
H e a l t h c a r e : i, • ' 

"''^liiF'iii'i. I III 
• 'Gnildhood Obesity:! Support legislation that aims to reduce childhood obesity through 

physical activity and in^proved nutritional choices. 
Health! Care: Support legislation that increases the level of health care coverage 

residents of Oakland. The City will monitor and advocate on behalf of 
iricrease residents' awareness of health care facilities and promote 

available'lto ithe 
measures thati 
healthy lifestyles. 

• HIV/AIDS Transmittal Reduction: Monitor legislation that would reduce the 
transmission rate of the HIV virus and support legislation that promotes increased 
testing in the community. 

• Mental Health: Monitor legislation that provides additional resources for mental health 
services in the City, particularly any legislation that appropriates funding from 
Proposition 63. 
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School Based Health Clinics: Support legislation that would provide access to health 
care professionals at school sites. 

Infrastructure: 

Bonds: Monitor legislation that provides new bond funding for the City's infrastructure 
needs. The City supports new State bond funding proposals that efficiently utilize 
valuable taxpayer dollars in order to provide significant funding for the city's education, 
transportation, public safety, recreational and water infrastructure needs. 

Flood Control and Storm Water Fees: Support legislation||||that would allow local 
governments more flexibility to achieve reductions in stomlwater and urban runoff 
pollution tilllllillll 

Proposition 84 Implementation: Monitor legislation [that''proposes to implement the 
provisions of Proposition 84 and support measures'ffiat maxi'mizeiithe ability of the City 
to access these funds for Oakland's parks, open 

Congestion Management: Support legislation 
. rr- . . — . . . . • • . T ..!iilillil|!ill!l'' 

traffic congestion on City streets and highways. 

space and waterways. 

that appropriates funds hto help relieve 

''llll tlillKI'!, .r'!<!llllli,, 
Gas Tax Increase: Monitor State and local|efforts toxaise'the gasoline taxiarid ensure 
that, if taxes are raised, funding is available fo|| localj|tr;eet and road projects in the City, 
as well as public transportation. 

Propos i t ion I B Implementat ion:- Monitor legislation|,that proposes to implement the 
provisions of Proposition 1B and support measures tliat';|maximize the ability of the City 
to access these funds for priority :transportati i^n.,p^ojec^l|This includes ensuring that 
the City would be eligible for StateTLocal^Pkirtriership funclihg via property or parcel 
taxes, bridge tollsfll"oi*l'other voter-ap'provecl!^fees'"-dedicated to specific transportat'— 
imDrovements.:i!»:i!^''^" ••̂ H|ll||lii, , / l , : - ^ ^ -

ion 

;.,.,,,;.• 
Public Transportation: .Moni tor ai id\ support legislation which promote public 
transporta'tiohj;,,,^ A 'iiiil' 

••'-•,!'ff'ilh'if;[lf!i!"i 

' ' % . 

• ! * • : > 

• " t l i i i i i 
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Publ ic Safety: 

At-Risk You th Programs: Support legislation which provides funding and 
programming for at-risk youth as an alternative to gangs. 

Cr ime and Vio lence Prevent ion: Support legislation that appropriates funds for 
violence prevention programs, which includes, but is not limited to, anti-gang violence, 
youth empowerment and after-school program-related legislation. 

Parolee Re-Entry Programs: Monitor legislation that provides additional resources 
and job training for recent parolees re-entering the community. 

Educat ion dur ing Incarcerat ion: Support legislation that prevents recidivism by 
providing inmates educational and training opportunities for job readiness prior to 
release. 

Other: A \ 0̂  
: ; l ^ '• 

Franchise Tax: Oppose legislation that hinders'the City's ability to^generate franchise 

'3'<^s- .;:lii|P"' "'%K 
State Budget : Monitor and advocate for'the|City in thejistate budget process'>including 
all relevant trailer bills. The City supports iri'aximizing'^Sta'te funds for local projects and 
programs. 'Ailr'^''''''' 

Ut i l i ty User Taxes: Monitori|legislation that addi^esses utility users' taxes relative to 
intrastate, interstate and/or internationahitelephone, cellular or wireless communication 
services. •'I|||illll|i!, ' ' ' ' ' ' ^ m u . 

As a result of the 2007 "VVatch" priorities the Cityieounci l | took positions on multiple bills in 
" " " " l!||CGntinue tolibe'limonitored. They include the 2007 that are also now|twp!7,year{| 

following: 
3ills and 

Bill Oppose Support 

1. AB 21 (Jories);;iEITC . i l l l l l X 
2. AB 77 (Lieberj-IState Par6|e![System'|[?efprrTi X 
3. /̂ 0!!il6i1.ii,(Bass): An'ti|-.Iî eciclivism Grants '̂ X 
4.. fplll'67l'(Bass): Cal WQ3\<iS Eligibility X 
,5 II'AB 334 {Levine):'|,fi;irearm's;'|Lipss and Theft XIA* 

M AB 444 {Hancock):|iyehicle'f^eg,|Fee for Congestion Relief X 
'7' |AB 1502 (Lieu): Ban.lting Development Districts X 
8."i| !AB„1648 (Leno): PolicelRecords X 

9. SB];46,(Perata); Proposition 1C Urban Infill Implementation XIA* 
10. SB 752i;(Steinberg):[,C^'|Kids Invest. & Dvlpmt. Savings Acct Act 
11 SB 84d^'(kuehl):,,Single'Payer Health Care Coverage X 
12. SB 1019 {Romer;6)rpolice Records 
13. SB X2 1 (Per'ata)': 2008 Water Bond X 

14. SB X2 2 (Perata): Safe Drinking Water Act of 2008 
15. SCA 12 (Torlakson): Local Government: Property Related Fees X 
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FUNDING OPPORTUNITIES: 

There are multiple upcoming funding opportunities of interest to the City of Oakland pertaining 
to Proposition IB transportation funding. Proposition 1C housing funding, and other state grant 
opportunities. In addition to the funding listed below, we will keep the City informed of any 
potential funding opportunities throughout the year. 

City staff will work with the City Council to prioritize projects submitted to the state for funding 
and TPA will advocate for those approved projects as appropriate. The following are 
upcoming opportunities. 

• CalGRIP Gang Funding: The 2007-08 state budget included $13.5 million for cities 
and community based organizations for gang prevention, intervention and suppression 
activities. The Office of Emergency Services has issued a Request for Proposal for 
these funds and anticipates issuing grants in Jandary'2008. The City is working, in 
coordination with community partners, to submitg'rant requests for this funding. 

• Proposition 1B Trade Corridors Improvement Funding (TCIF):!ijProposition IB 
includes $2 billion for infrastructure improvements along federally designated 'Trade 
Corridors of National Significance" and along other corridors within this'state.that have 
a high volume of freight movement. TPA willwork with the City to ensure that'the 1-880 
29*^23^^ Avenue Improvement Project is given;ifull colisideration for funding from TCIF. 
This project is already included.on the Metropolitan'Tr'ansportation Commission's Tier 1 
project list for Trade Corridor funeiing. "'••i' ^ 

• Proposition 1C Transit Oriented "Development (TOD) Funding: Proposition 10 
includes $300 million in funding'Ifor the development of:,housing near transit sites. In 
the FY08 budget, $95 million was appropnated forit,,this program. The Department of 
Housing and Community Development.ijisf currently ideveloping guidelines for the 
distnbution of theseTunds! which is arjiticipated to occur in late 2007 or early 2008 [see 
Attachment,|i7t]|piTPA is focused on a§ l̂'Ocating for the City's f TOD developments -
Coliseum,tilruitvale PhasejpPJMacArthur'lland West Oakland - and their priority funding 
needs, specifically replacement parkingfistation area improvements, and bike/ped 

. "̂  "iiii i i i i i i i i i . , •̂  ^ . i l l l l l l l l i i l l l l l l l i l i i i l l l l l l l l l i i i i r -I lllllli 

access improvements.,j[|!ill|!!ill!|^ l|||li' 
• Rropositio^^^ ^rbap Infill Incentives: Proposition 10 includes $850 million in 

funbing ifohilincentivSfor urban infill development. In the FY08 Budget, $300 million 
was appropriated^^ for l[|iiS|||,program. The Department of Housing and Community 
Development (A'cSD) is 'Fiolcjing stakeholder workshops in preparation of the grant 
iguidelines. Hcb''is||targetingi||early to mid 2008 to issue the request for proposals. TPA 
•'isjjwofking with staff||'to, ensure that this new grant program will fund the priority projects 
of'tfieiCity, includinglthe TOD developments and local street and road improvements, 
especially around li'ake Merritt. 

iiiiiliii,,, ,,iii|}i|itr 
• Recreational ,,,Trair Program: The City of Oakland recently submitted a grant 

application M t h e ' Department of Parks and Recreation for the Cryer Site Waterf'ront 
Trail through'''tiie Recreational Trails Program (RTP) which provides funding for the 
development of trails and trail-related projects. TPA will engage with the Department to 
ensure the City's application receives full consideration. 

• Safe Routes to School (SR2S): The City of Oakland is working on a grant application 
for the Safe Routes to School program and TPA will be actively engaged in the 
submission of the application and advocacy with the key decision makers in 
Sacramento to ensure the City's application is successful. 
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There are a number of annual grant opportunities for which the City of Oakland may 
choose to apply. City staff is familiar with these resources and routinely receives approval 
from the City Council to apply for and receive grant proceeds. These grant programs 
include but are not limited to the following: 

California Integrated Waste Management Board: Rubberized Asphalt Concrete Grant 
Program 

California Integrated Waste Management Board: Tire Derived Product Grant 

California Integrated Waste Management Board: Waste /Tire Enforcement Grants 
Program . i l p r " ' 

California Office of Traffic Safety: Click it or Ticket it MiiiiiGrants 

.mt California Office of Traffic Safety: Sobriety CheckpointfMini Grants 
.1111. " I ' ' ''ii:(ii!M'i.' W'̂ . California Office of Traffic Safety: Grants Madei"Easy for TraffipliEnforcement, DUI 

Enforcement and Vehicle Impoundment .<••!? '' ' ' ' i fei 

California State Treasurer's Office: Sustainable Communities Grant and^lloan Program 
••'"••• •' ' , ' ' ' ' t ' j i i | i ! ' ' ! i i , • 

Department of Education: 21^' Century Cohimunity Learning Centers ''ii''' 

Department of Education: Joint-Use Fund ''Sililiiiiiiiiilijj!''' 
,||||||| ''?l|!!!l 

Department of Forestry and FireiFjjjratection; An UrbariiForest For Every City Grant 
lll^''^''l|llllll%i,„ •'•!ili|i'iijiv 

Department of Forestry and Fire Protection;i|Leaf-lt-To-lJSjGrant 
l i l l lk '*!l!|l!!|ll|!l ••''^illiir, 

Department of Forestry and Fire Protection: lJrbari|||orestryHiEducation Grant 
Department of Foi^estnyjyhd Fire Proteclioii; ,l!lJrban Forestry: Inventory Grant 

Department 
r̂  ^ 4 
Department 

ofi Forestry and Fire Protection: Urban Forestry: Management Plan Grant 

of Housing andlCommunityi 
\n"A 

Development: Building Equity and Growth in 
Neighborhoods 
y, ^ , "'Slfffiti' [iiiipii''''''''5ii!iiiiiiiiiiiiiiii.-..,.;i'̂ ^^ , , ^ (• ^ . 
Department of 'Housing and Community Development: Emergency Housing and 

/Assistance Program Capital Development 
M'\ir iiiillljiliiii", i i j i l i , 
iiDepartment of||HpusingJi;and Community Development: Multifamily Housing Program: 
L General, Supportive and Homeless Youth 

i ' " ' " ' ' '^'^ ' ' l l i l l l l l l lh • •q i l l l l l l i l l i i , Department of Parks 

Department of Parks 
illlll'i'.. 

and Recreation: Habitat Conservation Program 

and Recreation: Land and Water Conservation Fund 

As new funding opportunities arise, TPA will make sure to inform the city and consult in the 
''tii"tiitiv ifiitiii[""!ii'' 

development ofiithe; optimal strategy to maximize funding for the City. 
As new funding opportunities arise, TPA will make sure to inform the city and consult in the 
development of the optimal strategy to maximize funding for the City. 
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-..,- , „ ^ a - ,and Legality 
A t t a c h m e n t 1 

OAKLAND CITY COUNCIL 
-'t'C-IC ' > : ; f i . i - , / / . City Attorney 

RESOLUTION NO. 80790 C.M.S. 
m^^^W, r;;3: |Q 

RESOLUTION DIRECTING THK CITY'S STATE LOBBYIST TO DRAFT, 
AND OBTAIN A LEGISLATIVE SPONSOR FOR, STATE LEGISLATION 
TO MODIFY SECTION 21455.5(e) OF THE CALIFORNIA VEHICLE CODE 
TO ALLOW THE MONITORING AND USE OF PHOTOGRAPHIC 
RECORDS CAPTURED BY A RED LIGHT CAMERA OR SIMILAR 
AUTOMATED ENFORCEMENT SYSTEM, FOR LAW ENFORCEMENT 
PURPOSES OUTSIDE THE ENFORCEMENT OF RED LIGHT 
VIOLATIONS 

WHEREAS, notwithstanding Section 6253 of the Government Code, or any other provision of law, 
California Vehicle Code Section 21455.5(e) limits the use of photographic records made by an 
automated enforcement system to governmental agencies and law enforcement agencies only for the 
purposes of enforcing the traffic laws related to red light violations; and 

WHEREAS, automated enforcement systems are capable of providing streaming video which can 
be monitored in real time or searched for archived images that provide evidence that can be used by 
law enforcement agencies for valid law enforcement investigative and administrative public 
nuisance, and public safety purposes, in addition to the enforcement of red light violations; now, 
therefore be it 

RESOLVED: That the City's State Lobbyist is hereby directed to draft an amendment to Section 
21455.5(e) of the California Vehicle Code that would allow law enforcement agencies and local 
enforcement officials to use photographic or any other evidence from red light camera or similar 
automated enforcement systems for any law enforcement purpose, in addition to red light violation 
enforcement currently authorized, and to locate a legislative sponsor for the bill. 

IN COUNCIL. OAKLAND, CALIFORNIA, JUL 1 7 2007 20_ 

PASSED BY THE FOLLOWING VOTE: 

AYES- ^f^WfC^t, BRUNNER, CHANG, KERNIGHAN. NADEL. QUAN, REID, and PRESIDENT DE LA FUENTE - T 

ABSENT- jJ/*©ofcS - I • \ / LaTonda Simmons 
City Clerk and Clerk of the Council, 

ABSTENTION- . . ^ ^ V ^ City of Oakland, California 



Attachment .2 

CITY OF OAKLAND 
2007 FEDERAL/STATE LEGISLATIVE POLICY PROPOSAL 

CITY AGENCY: The Office of the City Auditor 

Contact: Maggie Raife 
Department: The Office of the City Auditor 
Telephone: 510-238-3379 
Fax: 510-238-7640 
E-mail: mraife@oaklandnet.com 

TOPIC HEADER: 

Municipal Whistleblower Protection 

Brief Description of Proposed Legislation: 

The City Auditor wants to propose whistleblower protection legislation for municipalities modeled 
after the following state legislation: 

The California Whistleblower Protection Act (Section 8547) 

The Legislature finds and declares that state employees should be free to report waste, 
fraud, abuse of authority, violation of law, or threat to public health without fear of 
retribution. The Legislature further finds and declares that public servants best serve the 
citizenry when they can be candid and honest without reservation in conducting the 
people's business. 

In March we were informed by the City Attorney's office that the California Whistleblower 
Protection Act provided no protection in relation to the City of Oakland's municipal code. 

Problem under current law legislation seeks to address: 

No whistleblower protection for city employees 

S u p p o r t a n d Oppos i t ion (Please indicate/identify potential support and opposition): 

Support: 

Other elected City Auditors in California 
LWV and other good government organizations 
Other elected officials including Council President, council members, Mayor, City Attorney 
Other State and Local elected officials 
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Opposition: 

Media 

Ant ic ipa ted Cost (Please indicate whether there is a budget request attached to the legislation): 

No fiscal impact anficipated 

If there is a cost associated with the legislation, please identify/propose from what potential 
source/fund? 

Has previous legislation been carried in this area or are there similar existing programs in 
this or other cities/states (please attach copies of lesislation or statute, analyses, vote records 
and other backsround information)? 

We are not aware of similar legislation, however we have not had the resources to adequately 
research this question. 

Do you foresee that this project will benefit only Oakland or does it have a statewide 
implication? 

This project has statewide implications. We believe there are no municipalities at this time that can 
adequately protect the identity of employees who report waste, fraud, abuse of authority, violafion 
of law or threat to public health or protect such employees from fear of retribution. 

The previous City Auditor offered a Good Government Program that stated "confidentiality 
ensured." However under the California Public Records Act there is no such assurance for an 
employee. The previous City Auditor did successfully sponsor critical legislation which was 
ratified as secfion 36525 of the California Code to provide protecfion of personal papers and 
correspondence. 

Please attach all the relevant background information, including copies of legislation, 
statute, letters of support and opposition, analyses, editorials, research data and newspaper 
articles. 

• Exhibit A - Section 8547 California Whistleblower Protection Act 
• Exhibit B - Section 36525 Legislation enacted to protect papers and correspondence by 

former City Auditor Roland Smith 
• Exhibit C - City of Oakland Legal Opinion dated April 28, 2003 Re: Disclosure of 

Records that the City Auditor prepares, owns, uses or retains 
• Exhibit D - City of Los Angeles Legal Opinion dated April 10, 2007 Re: Potential 

Jurisdictional overlap between the Controller's Fraud, Waste and Abuse Unit and other 
City Agencies (see page 17 Confidenfiality for Whisfieblowers Communicafing with FWA 
Unit) 

• Exhibit E — Promotional materials related to former City Auditor's Good Government 
Program 
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Laws Governing the Investigative Function 

California Government Code Article 3 - Reporting of Improper Governmental Activities 

§ 8547. Short title 

This article shall be known and may be cited as the "California Whistleblower Protection Act." 

§ 8547.1. Legislative intent; disclosure of improper activities 

The Legislature finds and declares that state employees should be free to report waste, fraud, abuse of authority, violation of 
law, or threat to public health without fear of retribution. The Legislature further finds and declares that public servants best 
serve the citizenry when they can be candid and honest without reservation in conducting the people's business. 

§ 8547.2. Definitions 

For the purposes of this article: 

(a) "Employee" means any individual appointed by the Governor or employed or holding office in a state agency as defined 
by Section 11000, including, for purposes of Sections 8547.3 to 8547.7, inclusive, any employee of the Califorriia State 
University. 

(b) "Improper governmental activity" means any activity by a state agency or by an employee that is undertaken in the 
performance of the employee's official duties, whether or not that action is within the scope of his or her employment, and 
that 

(1) is in violation of any state or federal law or regulation, including, but not limited to, corruption, malfeasance, bribery, theft 
of government property, fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government 
property, or willful omission to perform duty, or 

(2) is economically wasteful, or involves gross misconduct, incompetency, or inefficiency. For purposes of Sections 8547.4, 
8547.5, 8547.10, and 8547.11. "improper governniental activity" includes any activity by the University of California or by an 
employee, including an officer or faculty member, who otherwise meets the criteria of this subdivision. 

(c) "Person" means any individual, corporation, trust, association, any state or local government, or any agency or 
instrumentality of any of the foregoing. 

(d) "Protected disclosure" means any good faith communication that discloses or demonstrates an intention to disclose 
information that may evidence (1) an improper governmental activity or (2) any condition that may significantly threaten the 
health or safety of employees or the public if the disclosure or intention to disclose was made for the purpose of remedying 
that condition. 

(e) "Illegal order" means any directive to violate or assist in violating a federal, state, or local law, rule, or regulation or any 
order to work or cause others to work in conditions outside of their line of duty that would unreasonably threaten the health 
or safety of employees or the public. 

(f) "State agency" is defined by Section 11000. "State agency" includes the University of California for purposes of Sections 
8547.5 to 8547.7, inclusive, and the California State University for purposes of Sections 8547.3 to 8547.7, inclusive, 

§ 8547.3. Use or attempted use of official authority or influence to interfere with disclosure of information; 
prohibition; civil liability 

http://www.bsa.ca.gov/hotline/govtcode.php 9/19/2007 
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(a) An employee may not directly or indirectly use or attempt to use the official authority or influence of the employee for the 
purpose of intimidating, threatening, coercing, commanding, or attempting to intimidate,.threaten, coerce, or command any 
person for the purpose of interfering with the rights conferred pursuant to this article. 

(b) For the purpose of subdivision (a), "use of official authority or influence" includes promising to confer, or conferring, any 
benefit; effecting, or threatening to effect, any reprisal; or taking, or directing others to take, or recommending, processing, or 
approving, any personnel action, including, but not limited to. appointment, promotion, transfer, assignment,performance 
evaluation, suspension, or other disciplinary action, 

(c) Any employee who violates subdivision (a) may be liable in an action for civil damages brought against the employee by 
the offended party. 

(d) Nothing in this section shall be construed to authorize an individual to disclose information otherwise prohibited by or 
under law. 

§ 8547.4. Administrative authority 

The State Auditor shall administer the provisions of this article and shall investigate and report on improper governmental 
activities. 

§ 8547.5. Investigative audits 

Upon receiving specific information that any employee or state agency has engaged in an improper governmental activity, 
the State Auditor may conduct an investigative audit of the matter. The identity of the person providing the information that 
initiated the investigative audit shall not be disclosed without the written permission of the person providing the information 
unless the disclosure is to a law enforcement agency that is conducting a criminal investigation. 

§ 8547.6. Assistance in conduct of investigative audits 

The State Auditor may request the assistance of any state department, agency, or employee in conducting any investigative 
audit required by this article. If an investigative audit conducted by the State Auditor involves access to confidential 
academic peer review records of University of California academic personnel, these records shall be provided in a form 
consistent with university policy effective on August 1. 1992, No information obtained from the State Auditor by any 
department, agency, or employee as a result of the State Auditor's request for assistance, nor any information obtained 
thereafter as a result of further investigation, shall be divulged or made known to any person without the prior approval of the 
State Auditor. 

§ 8547.7. Report of improper governmental activities; enforcement authority 

(a) If the State Auditor determines that there is reasonable cause to believe that an employee or state agency has engaged 
in any improper governmental activity, he or she shall report the nature and details of the activity to the head of the 
employing agency, or the appropriate appointing authority. If appropriate, the State Auditor shall report this information to the 
Attorney General, the policy committees of the Senate and Assembly having jurisdiction over the subject involved, and to 
any other authority that the State Auditor determines appropriate, 

(b) The State Auditor shall not have any enforcement power. In any case in which the State Auditor submits a report of 
alleged improper activity to the head of the employing agency or appropriate appointing authority, that individual shall report 
to the Slate Auditor with respect to any action taken by the individual regarding the activity, the first report being transmitted 
no later than 30 days after the date of the State Auditor's report and monthly thereafter until final action has been taken. 

(c) Every investigative audit shall be kept confidential, except that the State Auditor may issue any report of an investigation 
that has been substantiated, keeping confidential the identity of the individual or individuals involved, or release any findings 
resulting from an investigation conducted pursuant to this article that is deemed necessary to serve the interests of the state. 

(d) This section shall not limit any authority conferred upon the Attorney General or any other department or agency of 
government to investigate any matter. 

§ 8547.8. Reprisals or othef improper acts for disclosure of improper governmental activities; complaints; limitation 
of actions; civil and criminal penalties 

(a) A state employee or applicant for state employment who files a written complaint with his or her supervisor, manager, or 
the appointing power alleging actual or attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts 
prohibited by Section 8547.3, may also file a copy of the written complaint with the State Personnel Board, together with a 
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sworn statement that the contents of the written complaint are true, or are believed by the affiant to be true, under penalty of 
perjury. The complaint filed with the board, shall be filed within 12 months of the most recent act of reprisal complained 
about. 

(b) Any person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a state 
employee or applicant for state employment for having made a protected disclosure, is subject to a fine not to exceed ten 
thousand dollars ($10,000) and imprisonment in the county jail for a period not to exceed one year. Any state civil service 
employee who intentionally engages in that conduct shall be disciplined by adverse action as provided by Section 19572. If 
no adverse action is instituted by the appointing power, the State Personnel Board shall invoke adverse action as provided in 
Section 19583.5. 

(c) In addition to all other penalties provided by law, any person who intentionally engages in acts of reprisal, retaliation, 
threats, coercion, or similar acts against a state employee or applicant for state employment for having made a protected 
disclosure shall be liable in an action for damages brought against him or her by the injured party. Punitive damages may be 
awarded by the court where the acts of the offending party are proven to be malicious. Where liability has been established, 
the injured party shall also be entitled to reasonable attorney's fees as provided by law. However, any action for damages 
shall not be available to the injured party unless the injured party has first filed a complaint with the State Personnel Board 
pursuant to subdivision (a), and the board has failed to reach a decision regarding any hearing conducted pursuant to 
Section 19683. 

(d) This section is not intended to prevent an appointing power, manager, or supervisor from taking, directing others to take, 
recommending, or approving any personnel action or from taking or failing to take a personnel action with respect to any 
state employee or applicant for state employment if the appointing power, manager, or supervisor reasonably believes any 
action or inaction is justified on the basis of evidence separate and apart from the fact that the person has made a protected 
disclosure as defined in subdivision (b) of Section 8547,2. 

(e) In any civil action or administrative proceeding, once it has been demonstrated by a preponderance of evidence that an 
activity protected by this article was a contributing factor in the alleged retaliation against a former, current, or prospective 
employee, the burden of proof shall be on the supervisor, manager, or appointing power to demonstrate by clear and 
convincing evidence that the alleged action would have occurred for legitimate, independent reasons even if the employee 
had not engaged in protected disclosures or refused an illegal order. If the supervisor, manager, or appointing power fails to 
meet this burden of proof in an adverse action against the employee in any administrative review, challenge, or adjudication 
in which retaliation has been demonstrated to be a contributing factor, the employee shall have a complete affirmative, 
defense in the adverse action. 

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of any employee under any other 
federal or state law or under any employment contract or collective bargaining agreement. 

§ 8547.9. Transmission of investigative report to state auditor 

Notwithstanding Section 19572, if the State Personnel Board determines that there is a reasonable basis for an alleged 
violation, or finds an actual violation of Sections 8547.3 or 19683, it shall transmit a copy of the investigative report to the 
State Auditor. All working papers pertaining to the investigative report shall be made available under subpoena in a civil 
action brought under Section 19683. 

§ 8547.10^University of California employees; complaints or reprisal or other improper acts for disclosure of 
improper g'&vetnmental activities; civil and criminal penalties 

(a) A University of California-employee, including an officer or faculty member, or applicant for employment may file a written 
complaint with his or her supervi&scor manager, or with any other university officer designated for that purpose by the 
regents, alleging actual or attempteoScta.^ reprisal, retaliation, threats, coercion, or similar improper acts for having made a 
protected disclosure, together with a sworn^tai^ent that the contents of the written complaint are true, or are believed by 
the affiant to be true, under penalty of perjury. Th§~sQjTiplaint shall be filed within 12 months of the most recent act of reprisal 
complained about. 

(b) Any person who intentionally engages in acts of reprisal, retaliat^oTr^ttireats, coercion, or similar acts against a University 
of California employee, including an officer or faculty member, or applicanrfoc.,^ployment for having made a protected 
disclosure, is subject to a fine not to exceed ten thousand dollars ($10,000) andlTnp^onment in the county jail for up to a 
period of one year. Any university employee, including an officer or faculty member, wh&4jTtentionally engages in that 
conduct shall also be subject to discipline'by the university. 

(c) In addition to all other penalties provided by law, any person who intentionally engages in acts of re^^feaL retaliation, 
threats, coercion, or similar acts against a university employee, including an officer or faculty member, or appiitsqt for 
employment for having made a protected disclosure shall be liable in an action for damages brought against him o ^ h ^ by 
the injured party. Punitive damages may be awarded by the court where the acts of the offending party are proven to b^ 
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malicious. Where liability has been established, the injured party shall also be entitled to reasonable attorney's fees as 
prisyided by law. However, any action for damages shall not be available to the injured party unless the injured party has first 
filed^ complaint with the university officer identified pursuant to subdivision (a), and the university has failed to reach a 
decisWi regarding that complaint within the time limits established for that purpose by the regents. 

(d) This seistton is not intended to prevent a manager or supervisor from taking, directing others to take, recommending, or 
approving any^personnel action or from taking or failing to take a personnel action with respect to any university employee, 
including an officer or faculty member, or applicant for employment if the manager or supervisor reasonably believes any 
action or inactionN^ justified on the basis of evidence separate and apart from the fact that the person has made a protected 
disclosure. 

(e) In any civil action or a^inistrative proceeding, once it has been demonstrated by a preponderance of the evidence that 
an activity protected by this article was a contributing factor in the alleged retaliation against a former, current, or prospective 
employee, the burden of proorehall be on the supervisor, manager, or appointing power to demonstrate by clear and 
convincing evidence that the alleged action would have occurred for legitimate, independent reasons even if the employee 
had not engaged in protected dischasures or refused an illegal order. If the supen/isor, manager, or appointing power fails to 
meet this burden of proof in an adverse action against the employee in any administrative review, challenge, or adjudication 
in which retaliation has been demonstrated to be a contributing factor, the employee shall have a complete affirmative 
defense in the adverse action. 

(f) Nothing in this article shall be deemed to dinMnish the rights, privileges, or remedies of any employee under any other 
federal or state law or under any employment contract or collective bargaining agreement. 

§ 8547.11. Use or attempt by UC employees to useN^fficial authority or influence to interfere with disclosure of 
information; prohibition; civil liability ^ 

(a) A University of.California employee, including an officer ol\faculty member, may not directly or indirectly use or attempt to 
use the official authority or influence of the employee for the pumose of intimidating, threatening, coercing, commanding, or 
attempting to intimidate, threaten, coerce, or command any person for the purpose of interfering with the right of that person 
to disclose to a University of California official, designated for that\urpose by the regents, or the State Auditor matters within 
the scope of this article. 

(b) For the purpose of subdivision (a), "use of official authority or influence" includes promising to confer, or conferring, any 
benefit; effecting, or threatening to effect, any reprisal; or taking or directing others to take, or recommending, processing, or 
approving, any persorinel action, including, but not limited to, appointment, pipmotion, transfer, assignment, performance 
evaluation, suspension, or other disciplinary action, 

(c) Any employee who violates subdivision (a) may be liable in an action for civil d<^mages brought against the employee by 
the offended party. 

(d) Nothing in this section shall be construed to authorize an individual to disclose information otherwise prohibited by or 
under law, 

§ 8547.12. California State University employees; complaints alleging reprisal or otheVactual or attempted acts in 
response to disclosure of improper governmental activities; penalties; conflict with memorandum of understanding 

(a) A California State University employee, including an officer or faculty member, or applicant foXemployment may file a 
written complaint with his or her supervisor or manager, or with any other university officer designated for that purpose by 
the trustees, alleging actual or attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts for having 
made a protected disclosure, together with a sworn statement that the contents of the written complafrt are true, or are 
believed by the affiant to be true, under penalty of perjury. The complaint shall be filed within 12 montf \of the most recent 
act of reprisal complained about. 

(b) Any person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts a g ^ s t a California 
State University employee, including an officer or faculty member, or applicant for employment for having made a protected 
disclosure, is subject to a fine not to exceed ten thousand dollars ($10,000) and imprisonment in the county jailNbr up to a 
period of one year. Any university employee, including an officer or faculty member, who intentionally engages irr<hat 
conduct shall also be subject to discipline by the university, 

(c) In addition to all other penalties provided by law, any person who intenfionally engages in acts of reprisal, retaliatior 
threats, coercion, or similar acts against a university employee, including an officer or faculty member, or applicant for 
employment for having made a protected disclosure shall be liable in an action for damages brought against him or her bi 
the injured party. Punitive damages may be awarded by the court where the acts of the offending party are proven to be 
malicious. Where liability has been established, the injured party shall also be entitled to reasonable attorney's fees as 
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provided by law. However, any action for damages shall not be available to the injured party unless the injured party has first 
Jed a complaint with the university officer identified pursuant to subdivision (a), and the university has failed to reach a 

decision regarding that complaint within the time limits established for that purpose by the trustees. Nothing in this section is 
intended to prohibit the injured party from seeking a remedy if the university has not satisfactorily addressed the complaint 
within iB^months. 

(d) This sectioXis not intended to prevent a manager or supervisor from taking, directing others to take, recommending, or 
approving any personnel action, or from taking or failing to take a personnel action with respect to any university employee, 
including an officer &rfacuity member, or applicant for employment if the manager or supervisor reasonably believes any 
action or inaction is ju^fied on the basis of evidence separate and apart from the fact that the person has made a protected 
disclosure. 

(e) In any civil action or adminfetetive proceeding, once it has been demonstrated by a preponderance of the evidence that 
an activity protected by this articleVas a contributing factor in the alleged retaliation against a former, current, or prospective 
employee, the burden of proof shall bte.^n the supervisor, manager, or appointing power to demonstrate by clear and 
convincing evidence that the alleged acWi would have occurred for legitimate, independent reasons even if the employee 
had not engaged in protected disclosures OTsrefused an illegal order. If the supervisor, manager, or appointing power fails to 
meet this burden of proof in an adverse action^ainst the employee in any administrative review, challenge, or adjudication 
in which retaliation has been demonstrated to be\contributing factor, the employee shall have a complete affirmative 
defense in the adverse action. 

(f) Nothing in this article shall be deemed to diminish the nghts, privileges, or remedies of any employee under any other 
federal or state law or under any employment contract or comsQtive bargaining agreement. 

(g) If the provisions of this section are in conflict with the provisions\)f a memorandum of understanding reached pursuant to 
Chapter 12 (commencing with Section 3560) of Division 4 of Title 1, th^ memorandum of understanding shall be controlling 
without further legislative action, 

SEC, 9. Nothing in this act is intended to supersede or limit the application o f ^ e privilege of subdivision (b) of Section 47 of 
the Civil Code to informants and proceedings conducted pursuant to Article 3 (clammencing with Section 8547) of Chapter 
6.5 of Division 1 of Title 2 of the Government Code, as confirmed in Braun v, Buresyj of State Audits (1998) 67 Cal.App.4th 
1382. 

SEC. 10. No reimbursement is required by this act pursuant to Secfion 6 of Article XIII B\ f the California Constitution 
because the only costs that may be incurred by a local agency or school district will be incurred because this act creates a 
new crime or infraction, eliminates a crime or infraction, or changes the penalty for a crime oKinfraction, within the meaning 
of Section 17556 of the Government Code, or changes the definition of a crime within the meahing of Secfion 6 of Article XIII 
B of the California Constitufion. 
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Assembly Bill No. 2318 

CHAPTER 637 

An act to add Sections 26908.5 and 36525 to the Government Code, 
relating to local agency auditors. 

[Approved by Governor September 2!. 200;!. Filed 
witii Secretary of State September 21, 2004.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 2318, Hancock. Local agency auditors. 
Existing law prohibits the State Auditor from destroying any papers 

or memoranda used to support a completed audit sooner than 3 years 
after the audit is released to the public and provides that all documents 
pertaining to his or her work are public records subject to disclosure 
under the Califomia Public Records Act except for specified items that 
are to remain confidential, including personal papers and 
correspondence of any person providing assistance to the State Auditor 
when that person has requested confidentiality, documents relating to 
any audit not completed, and documents not used in support of any 
report resulting from the audit. 

This bill would apply these provisions, except for the prohibition on 
destniction of records, to a city, county, or special district auditor, as 
defined. 

The people of the State of California do enact as follows: 

SECTION 1. Section 26908.5 is added to the Government Code, to 
read: 

26908.5. (a) As used in this section "auditor" includes an elected 
or appointed officer or full-time employee of a county or a special district 
who is compensated, but does not include an independent contractor 

(b) Ali books, papers, records, and correspondence of an auditor 
pertaining to his or her work are public records subject to Chapter 3.5 
(commencing with Section 6250) of Division 7 of Title 1 and shall be 
filed at any of the regularly maintained offices of the auditor However, 
none of the following items or papers of wliich tliese items are a part may 
be released to the public by the auditor or his or her employees: 

(1) Personal papers and correspondence of any person providing 
assistance to the auditor when that person has requested in writing that 
his or her papers and correspondence be kept private and confidential. 
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Those papei^ and that correspondence shall become public records if the 
written request is withdrawn or upon the order of the auditor. 

(2) Papers, correspondence, memoranda, or any substantive 
information pertaining to any audit not completed. 

(3) Papers, correspondence, or memoranda pertaining to any audit 
that has been completed, which papers, correspondence, or memoranda 
are not used in support of any report resulting from the audit. 

SEC. 2. Section 36525 is added to the Government Code, to read: 
36525. (a) As used in this section "city auditor" includes an 

elected or appointed officer or full-time employee of the city who is 
compensated, but does not include an independent contractor. 

(b) All books, papers, records, and correspondence of the city auditor 
pertaining to his or her work are public records subject to Chapter 3,5 
(commencing with Section 6250) of Division 7 of Title 1 and shall be 
filed at any of the regularly maintained offices ofthe city auditor 
However, none ofthe following items or papers of which these items are 
a part may be released to the public by the city auditor, or his or her 
employees: 

(1) Personal papers and cortespondence of any person providing 
assistance to the city auditor when that person has requested in writing 
that his or her papers and correspondence be kept private and 
confidential. Those papers and diat correspondence shall become public 
records if the written request is withdrawn or upon the order ofthe city 
auditor 

(2) Papers, correspondence, memoranda, or any substantive 
infonnation pertaining to any audit not completed. 

(3) Papers, correspondence, or memoranda pertaining to any audit 
that has been completed, which papers, coiTespondence, or memoranda 
are not used in support of any report resulting from the audit. 

O 
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ATTORNEY-CLIENT COMMUNICATION 
PRIVILEGED AND CONFIDENTIAL 

CITY OF OAKLAND 
Office of the City Attorney 

Legal Opinion 

To: Roland Smith, City Auditor 

From: Tracy Chriss, Deputy City Attorney 

Date: Apri l 28, 2003 

RE: Disclosure of Records That the City Auditor Prepares, Owns, Uses or 
Retains 

I. Issue 

In performing his duties, the City Auditor collects a variety of information from 
City departments and private entities and individuals v\/ho desire to do or are doing 
business v^ith the City. This information includes, but is not limited to, contracts, 
financial records, business operational data, tax records and employment information. 
The Auditor is concerned that disclosure of such records may prove harmful to those 
who provide the information to his office. He has asked whether there is any legal basis 
to maintain the confidentiality of these documents. 

II. Summary Conclusion 

The City Auditor has no privilege to withhold records by virtue of any law. Unlike 
attorney-client, doctor-patient, and other communications that are privileged, there is no 
privilege for records that the City Auditor prepares, owns, uses or retains. Therefore, a 
record that the City Auditor possesses or controls is subject to disclosure pursuant to 
the California Public Records Act and City of Oakland Sunshine Ordinance unless the 
record is expressly exempted from disclosure by one of these laws. ̂  

To protect a record from disclosure, the City bears the burden of showing that the 
record is exempt under the express provisions of the California Public Records Act and 

^ Compare California Government Code Section 8545 exempts certain records of the state auditor: (1) 
personal records of a person who is receiving assistance from state 'auditor if that person requests 
confidentiality, (2) records pertaining to audits that have not beencompleted, and (3) records that are not 
used in support of an audit report. These exemptions do not apply to auditors of local agencies. 
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To; Roland Smith, City Auditor Attorney-Client Communicat ion 
From: Tracy Chriss, Deputy City Attorney Privi leged and Confidential 
Re: Disclosure of Records That the City 

Auditor Prepares, Owns, Uses or Retains 
Date: April 28, 2003 

the City of Oakland Sunshine Ordinance, or that based on the facts of a particular case, 
the public interest in nondisclosure clearly outweighs the public interest in disclosure. 
Accordingly, this Office must conduct a case-by-case legal analysis of the facts and 
circumstances and applicable law for each record. 

Ill- Analysis 

A. The California Public Records Act 

1. The Public Records Act Does Not Expressly Exempt Records 
that the City Auditor Prepares, Uses, Owns Or Retains 

Records in the auditor's possession or control are, by definition, "public records" 
under the California Public Records Act unless they are protected by the Public Records 
Act and Sunshine Ordinance. The Act defines a "public record" as "any writing 
containing information relating to the conduct of the public's business prepared, owned, 
used, or retained by any state or local agency regardless of physical form or 
characteristics." (Cal. Govt. Code §6252(e)). The auditor's records are writings 
prepared, owned, used or retained by the Office of the City Auditor, an 
office/department of a local agency, the City of Oakland. 

The California Public Records Act expresses a strong policy in favor of disclosure 
of public records. Any refusal to disclose public information must be based on a specific 
exemption to that policy. The City bears the burden of demonstrating that a record is 
either exempt under the express provisions of the California Public Records Act or that 
based on the facts of a particular case, the interest in nondisclosure clearly outweighs 
the public interest in disclosure. California courts tend to construe the Act's exemptions 
narrowly in order to accomplish the general policy that favors disclosure. (Braun v. City 
of Taft. 154 Cal.App.3d 332, 342(1984).) The Act exempts the following documents 
from disclosure: 

a. Records Containing Private Information 

The California Public Records Act provides an exemption for medical records or 
similar files if their disclosure would constitute an unwarranted invasion of personal 
privacy. (Cal. Govt. Code § 6254(c)). An exemption under this provision must be based 
upon the information itself, not its location. (Braun v. City of Taft. 154 CaI.App.3d 332, 
341-342(1984).) 
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To: Roland Smith, City Auditor Attorney-Client Communicat ion 
From: Tracy Chriss, Deputy City Attorney Privileged and Confidential 
Re: Disclosure of Records That the City 

Auditor Prepares, Owns, Uses or Retains 
Date: April 28, 2003 

b. Local Taxpayer Information 

The California Public Records Act provides an exemption for information required 
from any taxpayer in connection with the collection of local taxes that is received in 
confidence where disclosure of the information would result in unfair competitive 
disadvantage to the person who provided the information. (Cal. Govt. Code §6254(i)). 

c. Criminal investigation Records 

The California Public Records Act provides an exemption for investigatory 
records compiled by a local agency for correctional, law enforcement or licensing 
purposes. (Cal. Govt. Code §6254(f)). This exemption applies only where there is a 
concrete prospect of future criminal law enforcement proceedings. (State of California 
V. Superior Court (Los Angeles County). 43 Cal.App.3d 778, 784 (1974)). 

d. Documents Exempted by Other Laws 

The California Public Records Act does not mandate disclosure of records that 
federal or state law exempts from disclosure, nor does the Act require disclosure if 
federal or state law prohibits disclosure of a particular record. (Cal. Govt. Code 
§6254(k)). For instance, attorney-client privileged documents are exempt from 
disclosure under the Act. Similarly, tax records protected by state or federal law are not 
subject to disclosure under the Act. 

e. Catchall Exception 

The catchall exception to the Public Records Act's disclosure requirements 
authorizes withholding of records if the public interest in nondisclosure of the records 
clearly outweighs the public interest in disclosure. (Cal. Govt. Code § 6255). A factua) 
determination must be made on a case-by-case basis. 

B. The City of Oakland Sunshine Ordinance 

1. The Sunshine Ordinance Requires the Disclosure of Addit ional 
Information 

Oakland's Sunshine Ordinance provides that some information which is exempt 
from disclosure under the California Public Records Act must be disclosed upon 
request. Examples of records that are exempt from disclosure under the Public 
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To: Roland Smith, City Auditor Attorney-Client Communicat ion 
From: Tracy Chriss, Deputy City Attorney Privi leged and Confidential, 
Re: Disclosure of Records That the City 

Auditor Prepares, Owns, Uses or Retains 
Date: April 28, 2003 

Records Act, but are subject to disclosure under the Sunshine Ordinance are the 
following: 

a. Contracts 

Pursuant to the City of Oakland Sunshine Ordinance, draft versions of an 
agreement are subject to disclosure after final action is taken. (OMC § 2.20.240 A 2). 
To comply with this provision. City agencies and departments are required to retain draft 
contracts. Final contracts are subject to disclosure immediately following bid closure. 
(OMC §2.20.240 E). 

b. Bid Information 

Contracts, contractors' bids, responses to RFPs and all other records or 
communications between the city and persons or firms seeking City contracts are 
subject to disclosure immediately following bid closure. (OMC § 2.20.240 E). 

c. Financial Information 

Disclosure of a private person's or organization's net worth or other proprietary 
financial data submitted for qualification of a contract or other benefit is subject to 
disclosure once the City awards the person or organization a contract or benefit. (OMC 
§ 2.20.240 E). 

d. Budget Information 

Budgets for the City, Redevelopment Agency and the Port Department, that have 
been provided to a majority of the Council, Redevelopment Agency or Board of Port 
Commissioners, or.their standing committees, are subject to disclosure. This includes 
all bills, claims, invoices, vouchers or other records of payment obligation as well as 
records of actual disbursements showing the amount paid, the payee and the purpose 
for which payment is made. (OMC §2.20.240 F). . 

IV. Conclusion 

In conclusion, we found no case law or statute that exempts from the disclosure 
requirements of the Public Records Act or the City of Oakland Sunshine Ordinance 
records that the City Auditor prepares, uses, owns or retains. Because there is no 
categorical exemption for Auditor's records, they must be disclosed unless they are 
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To: Roland Smith, City Auditor Attorney-Client Communicat ion 
From: Tracy Chriss, Deputy City Attorney Privileged and Confidential 
Re: Disclosure of Records That the City 

Auditor Prepares, Owns, Uses or Retains 
Date: April 28, 2003 

covered by one of the exemption categories provided by the Public Records Act and 
City of Oakland Sunshine Ordinance. 

A case-by-case analysis is necessary to determine whether a particular 
document is exempt from disclosure. Accordingly, it is important that you consult with 
the City Attorney when you receive a public records request to determine whether the 
records are exempt or must be disclosed. 

JOHN A. RUSSO 
City Attorney 

By: 
TRACY CHRISS 
Deputy City Attorney 

TAC:ke 

cc: John Russo, City Attorney 
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OFFICE OF THE CiTY ATTORNEY 
ROCKARDJ. DELGADILLO 

CITY ATTORNEY . . . 

R 0 7 - 0 1 1 5 
REPORT NO. 

APR 1 0 2007 

REPORT RE: 

POTENTIAL JURISDICTIONAL OVERLAP BETWEEN THE CONTROLLER'S 
FRAUD, WASTE AND ABUSE UNIT AND OTHER CITY AGENCIES 

The Honorable Audits and Governmental 
Efficiency Committee 

Room 395, City Hall 
200 North Spring Street 
Los Angeles, California 90012 

Honorable Members: 

This report responds to questions received from the Audits and Governmenta] 
Efficiency (AGE) Committee regarding legal issues presented by the Controller's new 
Fraud, Waste and Abuse (FWA) unit. Those issues involve the Controller's authority to 
participate in criminal investigations, the possibility of overlap with respect to other City 
departments and offices, and the admissibility of evidence gathered by the unit. Our 
analysis of these issues is presented below. 

Background: 

The City Charter authorizes the Controller to conduct financial and performance 
audits ofthe City's accounts and operations. The Controller has noted that during the 
audit process, as well as through a variety of other sources, information is often 
received that may warrant investigation beyond or separate from an audit. The purpose 
of the FWA unit, as described by the Controller's Office, is to allow allegations of fraud 
or other wrongdoing to be investigated outside of the ordinary audit process. 

The City Council has approved funding for three positions for the FWA unit (a 
Special Investigator I, Special Investigator II, and a Senior Clerk Typist), and has 
requested that the Controller report back quarterly to the Council on the unit's progress.^ 
Complaints and allegations received by the unit have either been pursued further by the 

'See Motion, Los Angeles City Council {Sept. 13, 2005) (adopting Budget and Finance Committee 
Report) (available at Council File (C.F.) Nos. 04-2415, 04-2368). 

AN EQUAL EMPLOYMENT OPPORTUNITY-AFFIRMATIVE ACTION EMPLOYER 
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unit, referred out (to other City departments, outside agencies or the Controller's audit 
division), or designated as requiring no further action. 

The process of approving funding for the FWA unit began in November 2004 
when the AGE Committee, by motion, requested that the ControWev report on the 
establishment of a unit to investigate allegations and complaints "in all City departments 
and agencies."^ The motion further explained the perceived need for such a unit: 

The City Controller serves as an aggressive "watchdog" of City 
departments and entities through management and fiscal audits that have 
uncovered a myriad of systemic and episodic problems. However, this 
office is not expressly assigned responsibilities or resources for 
investigating specific allegations of waste, fraud and abuse. To remedy 
this shortcoming, especially in light of recent allegations, the City of Los 
Angeles should create a new Waste, Fraud and Abuse investigation Unit 
within the Controller's Office with the necessary staffing and resources.^ 

The Chief Administrative Officer (CAO) submitted a report discussing the unit in 
January 2005.* Regarding the unit's purpose, the CAO stated that "[t]he proposed Unit 
would investigate and examine allegations of irregularities, fraud, collusion, conflict of 
interest, abuse of City assets and improprieties on the part of City employees and 
others."^ Thereafter, the Council, in September 2005, voted to approve funding for the 
unit.^ In January 2007, the Controller began operating a fraud, waste and abuse 
telephone hotline on a 24-hour per day basis, which may serve to increase the number 
of complaints received. 

As related in the FWA unit's quarterly reports, a portion ofthe FWA unit's work 
has included participating in criminal investigations/ Although the term "criminal 
investigation" is not specifically defined in the Charter or in state law, the California 
Penal Code states that, for the purpose of reporting to the California Department of 
Justice,.a criminal investigation "includes the gathering and maintenance of information 

^ See Motion. AGE Committee of the Los Angeles City Council (Nov. 19, 2004) {available at C.F. No. 04-
2415). 

* See Report from William Fujioka, CAO, Fraud, Waste and Abuse Funding Request, to the Mayor and 
AGE Committee (Jan. 4, 2005). 

* See Motion, Los Angeles City Council (Sept 13, 2005) (adopting Budget and Finance Committee 
Report) (available at C.F. Nos. 04-2415. 04-2368). 
^ See Letter from Los Angeles City Controller Laura Chick to the AGE Committee (April 26, 2006) (FWA 
unit activity report for quarter ending March 31, 2006) (noting that 29 allegations and compiaints 
regarding City activities and resources had been received for the quarter, and that U/o criminal 
investigations resulted from those allegations); Letter from Los Angeles City Controller Laura Chick to the 
AGE Committee (August 9, 2006) (FWA unit activity report for quarter ending June 30, 2006) (reporting 
that FWA activities in that quarter had resulted in two criminal filings). 
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pertaining to suspected criminal activity."® Stmrlariy, the California Attorney General's 
Office has stated that "[a] criminal investigation ...embrace[s] the detection and 
gathering of facts in evidence in preparation for, and would include the prosecution of 
crime."^ Although the FWA unit's work is not exclusively criminal, some ofthe FWA 
unit's activities to date would qualify as criminal investigations using these definitions. 

In addition to the unit's reported activities, investigation of potential criminal 
behavior has also been a part of the unit's stated focus. For example, in a letter to the 
AGE Committee on January 4, 2005, the Controller noted that the unit would 
investigate, among other issues, theft of funds, time abuse, destruction of City property, 
and fraud by contractors.^° All of these issues could potentially give rise to criminal 
liability. 

Discussion: 

I. Overview of the Controller's Powers and Duties 

The Controller serves as the^ auditor and genera! accountant for the City. City 
Charter §260. Under the Charter, the Controller possesses a wide variety of powers 
and duties, including, among others: supervising the accounts of City entities that 
receive, collect or disburse money (Charter §260); prescribing the accounting method of 
City entities (§261 (b)); reviewing the accounting practices of offices and departments, 
and taking over those functions for entities with deficient practices (§261 (c)); 
maintaining the official financial books ofthe City (§261 (d)); allocating monies held by 
the City Treasury among various funds (§261 (g)); monitoring the City's debt level 
(§261 (j)); and approving demands on the Treasury (§262)." 

in addition to the accounting and monitoring functions listed above, the Controller 
is empowered to conduct financial audits (§§261 (e), 262) and performance audits 
(§261 (k)). The scope ofthe Controller's auditing powers is examined in depth below. 

^ CAL. PENAL CODE §11107. 
^ 70 Op. AttV Gen. Cal. 183 (1987). 
'° See Letter from Laura Chick, City Controller, Criteria for Referring Whistleblower Cases, to the AGE 
Committee (Jan. 4, 2005). 
" In addition to these Charter-based povifers, the Controller may inspect or audit the books of any person 
charged with the disbursement or safekeeping of public money (LAAC §20.55), and may audit and 
examine all books and records of any person engaging in business in the City, for the purpose of 
ascertaining whether proper taxes have been paid (LAMC §21.15). See LAAC §20.55; LAMC §21.15. 
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A. The Fundamentals of the Controller's Traditional Financial Audit Authority 

Charter §261 (e) gives the Controller the ability to conduct traditional financial 
audits. Pursuant to the Charter, the Controller shall, in compliance with generally 
accepted auditing standards: 

[A]udit all departments and offices ofthe City, including proprietary 
departments, where any City funds are either received or expended; to be 
entitled to obtain access to all department records and personnel in order 
to carry out this function; establish an auditing cycle to ensure that the 
performance, programs and activities of every department are audited on 
a regular basis, and promptly provide completed audit reports to the 
Mayor, Council, and City Attorney and make those reports available to the 
public...(Charter §261(e)). 

This financial auditing power exercised by the Controller under the current charter was 
essentially the same under the prior City Charter (1925, as amended).'^ 

At the most basic level, the financial audit powers ofthe Controller help to ensure 
that the financial statements ofthe City, its departments and other City entities are 
sound and reliable. The Controller's role in financial auditing is in agreement with the 
function of auditing as it is understood in the greater financial community at large. For 
example, the United States Government Accountability Office (GAO) defines 'financial 
audit" in the following way: "Financial audits provide an independent assessment of and 
reasonable assurance about whether an entity's reported financial condition, results and 
use of resources are presented fairly...." U.S. GovT ACCOUNTABILITY OFFICE, 

GOVERNMENT AUDITING STANDARDS §1.22 (2007).^^ Audits, according to the GAO, serve 
a useful purpose by providing "an independent, objective, nonpartisan assessment of 
the stewardship, performance or cost of government policies...." Id. at §1.01. 

In describing the Controller's audit powers, a distinction has been made between 
the "post-audit" function, which refers to verifying the financial health of a department 
generally, and the "pre-audit" function, which is the process of pre-approving a particular 

^̂  The prior City Charter (adopted in 1925, and amended thereafter) ("former Charter" or "prior Charter") 
set forth a role for the Controller similar to that presented in the new Charter (adopted on June 8,1999, 
and operative on July 1, 2000). See Former Charter §§46-47. As the majority of the ControHer's duties 
have remained the same, Section §110(b) of the current City Charter is applicable to interpreting the 
Controller's role: "to the extent the provisions of this Charter are the same in terms or in effect as 
provisions of the Charter prior to the Operative Date [July 1, 2000], they shall be construed and applied 
as a continuation of those provisions." Current Charter §110(b}. 
'̂  See also CALIFORNIA STATE CONTROLLER'S OFFICE, ACCOUNTING STANDARDS AND PROCEDURES FOR 
COUNTIES C.32 (2003) (A financial audit is "[a]n audit made to determine whether the financial statements 
of a government are presented fairly, in conformity with GAAP."). 
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payment or transaction.'" In discussing the operation ofthe Controller's post-audit 
function, our office set forth the following description in City Attorney Opinion 1977:60, 
which remains applicable today: 

The Controller maintains a staff of professional auditors who are 
engaged in the auditing of financial records maintained by City 
Departments. Departments can expect their records to be audited 
periodically by the Controller's auditors. 

The scope of these Departmental audits will normally include but 
not be limited to, cash receipts, cash disbursements, inventory of 
materials, equipment inventory, payroll, timekeeping, and accounts 
receivable. 

Departments are expected to maintain up-to-date financial records 
that are complete and accurate. These records should be available for 
audit purposes at all times.'^ 

The "pre-audit" function, in contrast, is not necessarily a wide look at a 
department or City entity, but rather an approval process for individual disbursements. 
The pre-audit function is set forth in Charter §262: 

The Controller shall, prior to the approval of any demand, make 
inspection as to the quality, quantity and condition of services, labor, 
materials, supplies or equipment received by any office or department of 
the City....(Charter §262(a)) 

In approving a payment demand, the Controller may evaluate several factors, including: 
(1) whether the demand has been properly approved by a City employee, officer or 
board; (2) whether the goods or services have been provided; (3) the lawfulness of the 
payment; (4) whether an appropriation has been made; (5) the reasonableness ofthe 
prices charged; (6) the quality of the goods with respect to the original specifications; 

'"A pre-audit relates to "an examination of records or inspection of materials or services to determine 
whether or not a requested demand is in all respects proper and valid." City Attorney Opinion 1977:60 
(Sept 22,1977). A post-audit is the procedure by which "books, accounts, funds and securities of every 
person charged in any way with the safekeeping or disbursement of public money or securities" are 
inspected and verified. Id. (citing former Charter §47(9)); See also Letter from Rick Tuttle, City 
Controller, to George Kieffer, Chair, Charter Reform Commission (appointed) (March 31, 1998) ('The 
main tool to keep the budget honest is our pre-audit function. Unless there are funds appropriated and 
the proper... authority to expend those funds, the Controller does not release the check... .The 
Auditor/Contnaller also performs a post-audit function. Sometimes this results In discovering unauthorized 
expenditures... .However, it is no substitute for the pre-audit function, which only involves proposed 
expenditures."). 
^̂  City Attorney Opinion 1977:60 (Sept. 22,1977) (citing the "Controller's Guide to Departmental 
Accounts," June 30,1977, issued by the Los Angeles City Controller's Office). 
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and, (7) any other criteria established by ordinance. Charter §262(a). In practice, much 
ofthe pre-audit function is delegated to the various offices and departments, per the 
Charter, unless the Controller finds that an abuse of authority has occurred or 
detenmines that an office or department lacks adequate controls to exercise its authority 
properly. Charter §262(b). 

B. The New Charter Added Performance Auditing to the Controller's Duties 

In addition to the traditional audit function, the Controller has the power to 
conduct performance audits. Charter §261(k). This power was granted to the 
Controller by the new City Charter, which was adopted in 1999.'^ The Charter states 
that the Controller shall: 

[Cjonduct performance audits of all departments and may conduct 
performance audits of City programs, including suggesting plans for the 
improvement and management of the revenues and expenditures ofthe 
City. Nothing in this subsection shall preclude the Mayor or Council from 
conducting management studies or other review of departmental 
operations. (Charter §261 (k)). 

Although performance auditing is not further defined in the Charter, the GAO's 
definition is instructive: "Performance audits ... provide assurance or conclusions based 
on an evaluation of sufficient, appropriate evidence against stated criteria, such as 
specific requirements, measures, or defined business practices....Perfomiance audits 
provide objective analysis so that management [can] improve program 
performance...and contribute to public accountability." GOVERNMENT AUDITING 

STANDARDS §1.25. Performance audits can focus on a variety of objectives, including 
program effectiveness; economy and efficiency; compliance with legal requirements; 
and program of policy alternatives, among others. Id. at §1.28-32. 

C. The Auditing Power Does Not Confer Law Enforcement Authority 

Auditors do not generally conduct criminal investigations as part of their duties, 
except in a limited sense. Traditional financial auditing includes the concept of an 
"illegal acts" analysis; however, it is best seen as an adjunct to financial reporting rather 
than a direct goal by itself. The GAO notes that: 

^̂  See, e.g., IMPARHAL SUMMARY, RONALD DEATON, CLA, OFRCIAL SAMPLE BALLOT AND VOTER INFORMAT[ON 
PAMPHLET 26 (June 8, 1999) (noting that section 261(k) of the new Charter "[rjequires Controller to 
conduct performance audits of all departments and allows for performance audits of City programs" and 
stating that the then-current Charter had "[njo equivalent section"). See also RICK TUTTLE, L.A. CITY 
CONTROLLER , WHAT THE NEW LOS ANGELES CHARTER MEANS FOR THE CITY CONTROLLER 1 (October 7, 
1999) (observing that the "Controller's new responsibility for conducting performance audits under the 
new Charter received considerable attention as a way to promote both accountability and efficiency in 
government"). 
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For financial audits...auditors should report, as applicable to the 
objectives ofthe audit...(1) deficiencies in internal control...(2) all 
instances of fraud and illegal acts unless inconsequential; and (3) 
violations of [contracts] and abuse that could have a material effect on the 
financial statements. GOVERNMENT AUDITING STANDARDS §5.10. 

Although the GAO's description of financial audit includes an illegal acts analysis, 
it is made clear that this analysis is separate and distinct from a criminal investigation: 

Avoiding interference with investigations or legal proceedings is 
important in pursuing indications of fraud, illegal acts, violations of 
provisions of contracts or grant agreements, or abuse... .In some cases, it 
may be appropriate for the auditors to work with investigators and/or legal 
authorities, or withdraw from or defer further work on the audit 
engagement...to avoid interfering with an investigation. GOVERNMENT 

AUDITING STANDARDS §4.29. 

Performance audits can also include an illegal acts analysis,^^ but as with 
traditional financial audits the GAO makes clear that such an analysis is not a criminal 
investigation, and reminds performance auditors to not interfere with potential 
investigations or legal proceedings.^^ 

II. The Charter's Distribution of Criminal Powers is Not Offended If the FWA 
Unit Provides Assistance to Other Law Enforcement Entities 

As discussed above, the Controller does not have independent law enforcement 
or criminal investigatory authority.^^ Nonetheless, the Controller, like other City entities, 
may assist others with law enforcement powers in the performance of their duties. 

A. Law Enforcement Powers in City Are Assigned by Charter or Other Law 

The Los Angeles City Charter establishes a governmental framewori^ in which 
authority is distributed among bodies (the City Council and various boards) and officers 
(elected and appointed), with the administration ofthe government largely assigned to 
departments and offices. 

'̂  See GAO GOVERNMENT AuorriNG STANDARDS §7.28 (in performance audits, auditors should "design and 
perform procedures to...detect[] instances of violations of legal or regulatory requirements"). 
^̂  GOVERNMENT AUDITING STANDARDS §7.35 (stating that performance auditors should take care not to 
interfere with investigations or legal proceedings). 
'̂  "Law enforcement" in this Report, refers to both the investigation and prosecution of crime. See, e.g.,. 
BLACK'S LAW DICTIONARY 891 (7 ed. 1999) (defining "law enforcement" as "[t]he detection and 
punishment of violations of the lav/'). The terms "criminal authority," "criminal powers" and similar terms 
used herein refer to law enforcement authority. 
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With respect to law enforcement affairs, the Charter assigns principal 
responsibility to three entities; the Police Department, the City Attorney's Office, and the 
Ethics Commission. In the case ofthe Police Department, the Charter provides a broad 
law enforcement jurisdiction; 

The Police Department shall have the power and duty to enforce 
the penal provisions ofthe Charter, City ordinances and state and federal 
law. In the discharge of these powers and duties, the members of the 
department shall have the powers and duties of peace officers as defined 
by state law. (Charter §570). 

In exercising these powers, the Police Department has perhaps the widest criminal 
jurisdiction of any City entity, encompassing felonies, misdemeanors, infractions and 
other City law. In addition to its line officers, the Police Department employs a number 
of detectives, crime lab professionals and other investigators. The Department has 
extensive experience in evidence collection, interrogation, chain-of-custody 
maintenance and other forensic evidence techniques. 

The City Attorney's Office, in criminal matters, is charged with enforcing the 
Charter, City ordinances, and all misdemeanor offenses (including violations of state 
law): 

The City Attorney shall prosecute on behalf ofthe people all 
criminal cases and related proceedings arising from violation ofthe 
Charter and City ordinances, and all misdemeanor offenses arising from 
violation ofthe laws ofthe state occurring in the City. (Charter §271 (c)). 

In fulfilling this duty, the City Attorney's Office works closely with the Police Department, 
and maintains a staff of prosecutors and criminal investigators separate from the civil 
litigation and advisory divisions ofthe office. The City Attorney's Office files and 
prosecutes criminal misdemeanor cases in Superior Court. 

The Ethics Commission has a more tightly-focused jurisdiction in law 
enforcement than either the Police Department or the City Attorney's Office. Per the 
Charter, the Ethics Commission shall: 

[investigate alleged violations of state law, the Charter and City 
ordinances relating to limitations on campaign contributions and 
expenditures, lobbying, governmental ethics and conflicts of interest and 
to report the findings to the City Attorney and other appropriate law 
enforcement authorities. (Charter §702(d)). 

Investigations conducted by the Ethics Commission are confidential. Charter §706(a)(2). 
The Ethics Commission administratively enforces the laws under its jurisdiction and 
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holds evidentiary hearings, and if it detennines that a violation has occurred, issues an 
order which may include a cease and desist requirement and a fine. Charter §706(c). 
Reports and other information prepared by the Ethics Commission may be referred to 
the City Attorney. District Attorney, or other prosecuting agency for potential use in 
preparing a criminal case. See Charter §706(d). 

Beyond these three, a few other City entities regulariy perform investigations that 
can become criminal in nature. The law enforcement authority for these entities is 
derived from the Charter or ordinances codified in the Administrative Code or the 
Municipal Code. For example, the Fire Department, per the Charter, enforces laws and 
ordinances relating to fire and fire hazards, and may investigate the causes of fire;^ the 
Department of Building and Safety, under the Administrative Code and the Municipal 
Code, enforces laws relating to buildings and structures;^^ and the Department of Public 
Works, among other enforcement duties, investigates stormwater and urban runoff 
pollution under the Administrative Code.^^ In addition, the Harbor Department, Los 
Angeles Worid Airports (LAWA) and the General Sen/ices Department (GSD) all have 
separate police forces and employ peace officers who may conduct criminal 
investigations as an adjunct to their law enforcement duties." Of these, the Harbor and 
Airport police are authorized by the Charter, while the GSD police force derives its 
authority (which generally extends to providing security services to certain City facilities) 
from the Administrative Code." 

B. City Entities Without Law Enforcement Authority Mav Assist Others in the 
Investigation or Prosecution of Crime 

A City department or office can only act according to the scope of its authority 
under the Charter or ordinances validly enacted under the Charter. It is a well-
established principle of municipal law that a city charter "represents the supreme law of 
the City, subject only to conflicting provisions in the federal and state Constitutions and 
to preemptive state law." DomarElec. Inc. v. City of Los Angeles, 9 Cal. 4**̂  161,170 
(1994). Neither a city nor its departments or offices may act contrary to the dictates of a 
city's charter, and any act not in compliance with the charter is void. See id. at 171. 

City entities must also avoid activities that might encroach upon the Charter's 
existing arrangement of powers. An authoritative treatise on municipal law states the 

°̂ See Charter §520. 
^̂  See Los Angeles Administrative Code (LAAC) §22.20; Los Angeles Municipal Code (LAMC) 
§98.0403.1. 
^ See LAMC §§64.70.05-07. 
" See Charter §636 (authorizing airport police); Charter §657 (authorizing port police); LAAC §22.545 
(creating Office of Public Safety in GSD). 
" Id. The California Penal Code specifies that GSD may employ peace officers. See CAL. PENAL CODE 

§830.31 ("The following persons are peace officers whose authority extends to any place in the state for 
the purpose of performing their primary duty....A peace officer of the Department of General Services of 
the City of Los Angeles...."). 



The Honorable Audits and Governmental 
Efficiency Committee 

Page 10 

general principle: "[Tlhe duties and powers imposed upon the mayor, designated 
departments and officers are considered in the nature of public trusts and cannot be 
delegated or surrendered to other officers or departments, or to other persons."^^ 
Accordingly, the integrity of the governmental structures set up by the Charter must be 
respected. 

Given the absence of specific Charter authority, the above principles indicate that 
the FWA unit, as part ofthe Controller's Office, lacks jurisdiction to independently 
perform criminal investigations. However, the FWA unit, like other City departments, 
offices and agencies, may assist entities possessing law enforcement authority. In our 
view, the Charter's framework is not unduly disturbed if, for example, a City department 
without criminal authority provides assistance to the Police Department or City 
Attorney's Office in furtherance of an authorized investigation or prosecution. Such 
assistance must be approved by the management ofthe assisting department, and 
should be consistent with the department's expertise and jurisdiction. As the 
Controller's Office is entrusted under the Charter with matters affecting the City's 
finances and efficiency, it is appropriate for the FWA unit to.provide assistance to 
investigations involving these areas of expertise, such as financial crimes. 

111. The Controller's Hotline Should Not Be Promoted for or Pursue Matters 
within the Jurisdiction o f the Ethics Commission 

In addition to the FWA unit's relationship with respect to other City entities in 
criminal matters, discussed above, the Controller's operation of a whistleblower hotline 
presents another jurisdictional question. Although the Controller's FWA unit does not 
plan to seek out matters within the Ethics Commission's jurisdiction, it is likely that some 
complaints which would otherwise be received by the Ethics Commission will be 
received by the FWA unit's new hotline. 

The Ethics Commission operates a whistleblower hotline under the authority of 
Charter §702(g), which reads: "The City Ethics Commission shall have the following 
duties and responsibilities...to maintain a whistle-blower hotline...."^® The Ethics 
Commission acquired this Charter responsibility in 1990 through the passage of City 
Proposition H, which established the Ethics Commission and included the hotline 
requirement. 

Although the Charter does not specify the types of whistleblower complaints to 
be received, it is reasonable to expect the Ethics Commission hotline to receive 
complaints within the Commission's jurisdiction. The Ethics Commission's jurisdiction 
encompasses a number of different subject areas, including campaign contributions 

" McQuiLUN, THE LAW OF MUNICIPAL CORPORATIONS §10.42 (3"* ed. 2004) [hereinafter MCQUILLIN]. 
^̂  Charter §702(g). 
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and expenditures, lobbying, governmental ethics and conflicts of interest." However, 
historical practice shows that the Ethics Commission's hotline has operated more 
broadly, accepting complaints relating to waste, fraud and abuse. In doing so, the 
Ethics Commission inherited a role fomierly performed by the CAO. 

From 1985 to 1991, before the establishment of the Ethics Commission, the CAO 
operated a hotline for reporting instances of "fraud, waste or misuse" of City Funds.^^ In 
a joint report to the City Council from the CAO and Chief Legislative Analyst (CLA) in 
July 1990, it was stated that as a result of the passage of Proposition H, the Ethics 
Commission would assume the whistleblower hotline function from the CAO's office.^^ 
Thus, as it was understood at that time, the Ethics Commission hotline would receive 
Complaints of waste, fraud and abuse in addition to the Ethics Commission's other 
Specialized responsibilities. To the extent that these complaints did not fall within their 
jurisdiction, the Ethics Commission's procedure has been to refer these complaints to 
Other appropriate authorities, including the Controller's Office. 

In practice, the Ethics Commission has received and acted upon complaints 
received by its hotline and within its jurisdiction that could also be characterized as fraud 
and abuse. For example, one tip collected by the hotline involved City employees 
allegedly using "fraudulent Social Security numbers to collect additional paychecks," 
and resulted in the filing of criminal charges.^" In another reported complaint, a City 
employee was alleged to have "directed that City supplies be delivered to a private 
residence."^' After investigation, restitution to the City was demanded of the employee. 

Thus, given the close relationship between fraud, waste and abuse and ethical 
issues, the Controller's new hotline may inadvertently receive complaints that would 
have been received directly by the Ethics Commission. To avoid this problem, any new 
hotline should not be promoted or operated in a way that might encroach upon the 
Charter-mandated functions of the Ethics Commission. To the extent that the FWA 
hotline has been described or promoted in the past for "conflicts of interest" or "misuse 
of position," those practices should be discontinued, as those topics fall under the 
Specific jurisdiction ofthe Ethics Commission.^^ Additionally, all complaints 
inadvertently received by the FWA hotline regarding ethics matters should be referred to 
the Ethics Commission. 

^ See Charter §702(d); §706; see also LAMC §48.01 et seq. (City ordinances covering municipal 
lobbying); LAMC §49.5.1 etseq. (the City's Governmental Ethics Ordinance); LAMC §49.7.1 etseq. (City 
ordinances covering campaign financing). 
'° See C.F. Nos. 84-2129, 84-2129-S1. 
'̂  See Report from Keith Comrie, CAO and William McCarley, CLA, Re: Actions Necessary as a Result of 
the Passage of Proposition H (the Ethics Proposal) on June 5,1990 to the City Council (July 9,1990). 
°̂ WHISTLEBLOWER HOTLINE (BROCHURE), L.A. City Ethics Commission (January 2002). 
'̂ Id. 

^̂  Conflicts of interest are in the Ethics Commission's jurisdiction under the Charter. See Charter §702. 
"Misuse of Position" falls under the Ethics Commission's jurisdiction because it is prohibited by §49.5.5 of 
the City's Governmenta! Ethics Ordinance, which the Ethics Commission enforces. See LAMC §49.5.5. 
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IV. The Use of an Appropriate Referral Protocol Can Help Avoid Jurisdictional 
Issues Which May Arise Between the FWA Unit and Other City Agencies 

The FWA unit has developed a protocol for the processing and referral of 
complaints that are best handled elsewhere or with the assistance of another entity. The 
FWA unit protocol currently classifies complaints into one of four general categories: (1) 
take no action; (2) refer to the Audit Division of the Controller's Office (responsible for 
traditional financial or perf'ormance audits); (3) refer to another agency for investigation; 
or (4) designate for further investigation by the FWA unit. 

In matters in which a criminal action is a possibility or where civil litigation is 
pending, the FWA unit has notified the City Attorney's Office, which assists in either 
developing the case further or referring the case to another prosecutorial agency.^ For 
issues potentially involving the jurisdiction ofthe Ethics Commission, the FWA unit has 
referred the complaint to the Ethics Commission for its development.^ Disciplinary or 
other personnel matters without additional factors are referred to the Personnel 
Department or the particular department head involved. 

This protocol has functioned adequately to date; however, a few principles 
should be kept in mind to ensure that jurisdictional boundaries are observed and to 
avoid duplication of effort. First, as issues within the jurisdiction of the Ethics 
Commission are often subtle or hard to identify (i.e. issues involving alleged violations of 
state and City law relating to campaign contributions and expenditures, lobbying, 
governmental ethics and conflicts of interest), the Ethics Commission should have the 
opportunity to evaluate all complaints unless they are clearly not within the Ethics 
Commission's purview. As the Charter gives the Ethics Commission specific jurisdiction 
over ethical, campaign-related and lobbying matters,^ the Ethics Commission should 
determine whether it will proceed with its own investigation of a particular complaint. In 
that case, the FWA unit can provide assistance to the Ethics Commission if requested. 

As the FWA unit has no independent criminal jurisdiction, the City Attorney's 
Office or other entity with law enforcement authority should continue to be consulted on 
matters of a potentially criminal nature. Misdemeanor offenses can be further 
developed with the Criminal Division of the City Attorney's Office and felonies can be 
referred to the District Attorney or other appropriate agency. The Police Department 

^ See Letter from Laura Chick, L.A. City Controller, Fraud, Waste and Abuse Unit, to the Budget and 
Finance Committee (May 25, 2005) (stating that "[a]ll cases that involve pending litigation with the City or 
that may result in potential criminal indictment will be immediately referred to the City Attorney"); Letter 
from Luis Li, Chief Assistant City Attorney, Criminal Branch, to Marcus Allen. Chief Deputy Controller 
(January 3, 2005) (stating that an adequate protocol for the FWA would include weekly meetings with the 
City Attorney's Office and a 1-week determination as to whether a criminal investigation should proceed). 
^ See Letter from Laura Chick, L.A. City Controller, Fraud, Waste and Abuse Unit, to the Budget and 
Finance Committee (May 25, 2005) ("Hlssues related to campaign financing, lobbying, and related ethics 
violations will be referred to the City Ethics Commission."). 
^ See Charter §702. 
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can also receive referrals directly from the unit. Due to difficulties in evidence 
preservation, chain of custody, admissibility of defendant statements and other forensic 
issues, criminal matters can be most effectively developed with prosecutorial or other 
law-enforcement guidance. The Police Department, even when not directly receiving a 
referral, should also be notified in appropriate cases to avoid duplication of effort and to 
ensure that standard investigatory practices are followed. After referral of a criminal 
matter, the FWA unit can provide ongoing investigatory assistance as needed. 

Finally, matters of interest to the City because of impacts on finances or 
efficiency but without potential criminal implications may be referred to the non-criminal 
(civil or administrative) branch of the Controller's Office for possible audit or other 
action. For reasons discussed more fully in Part V, below, a clear separation between 
the criminal and civil operations ofthe Controller's Office will help to ensure that any 
potential criminal prosecutions resulting from the unit's work will successfully resist court 
challenges regarding the admissibility of evidence. 

V. The FWA Unit Should Follow Special Protocols Beyond Those Used in the 
Controller's Office Generally 

A. Civil/Administrative Operations and FWA Unit Criminal Investigations in 
the Controller's Office Should Be Kept Separate 

The criminal investigatory functions ofthe FWA unit raise a number of evidentiary 
and constitutional rights issues which make it advisable to maintain a separation 
between the criminal and civil/administrative operations ofthe Controller's Office. Such 
a separation will assist the FWA unit and law enforcement agencies working with the 
unit in obtaining admissible evidence that can withstand judicial scrutiny. 

Case law indicates that when a potential defendant is simultaneously 
investigated in a criminal and civil context for the same conduct, there is a risk that a 
court could suppress evidence or even dismiss charges, if the civil investigation is 
conducted for the purpose of obtaining evidence for the criminal case. Such 
simultaneous investigations are termed "parallel proceedings."^^ The case of United 
States V. Scrushy, 366 F. Supp. 1134 (N.D. Ala. 2005), provides an example of an 
unsuccessful prosecution in which key evidence was suppressed because civil and 
criminal investigations had become impermissibly mixed. 

In Scrushy, Richard Scrushy was simultaneously investigated by the United 
States Attorney's Office (USAO) in a criminal proceeding and by the Securities and 
Exchange Commission (SEC) in a civil proceeding. The matter involved alleged 
accounting fraud at HealthSouth, where Scrushy was the chief executive officer. In the 

^ See, e.g., Mark D. Hunter, SEC/DOJ Parallel Proceedings: Contemplating the Propriety of Recent 
Judicial Trends, 68 Mo. L. REV. 149 (2003) (a "parallel proceeding" is a "simultaneous civil investigation or 
proceeding...and [al criminal investigation or proceeding...."). 
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course of its civil investigation, the SEC agreed with the USAO's request to change the 
location of a deposition (in order to make criminal prosecution easier due to venue 
concerns) and to ask questions which would assist the USAO in developing a criminal 
case. Scrustiy, 366 F. Supp. at 1136-1138. The USAO also instructed the SEC not to 
ask about certain topics which might reveal the existence ofthe criminal investigation to 
Scrushy. Id. at 1138. After testifying to the SEC and subsequently learning ofthe 
coordination between the civil and criminal investigations, Scrushy sought to suppress 
his civil deposition testimony in his criminal case. id. at 1135. 

The court granted Scrushy's motion and excluded his testimony. Id. The court 
found that the USAO's conduct in mixing the two investigations and the failure to inform 
Scrushy of the criminal investigation, "depart[ed] from the proper administration of 
criminal justice." Id. at 1140. The court noted that a "special danger" exists in parallel 
proceedings because "the government can effectively undennine rights that would exist 
in a criminal investigation by conducting a de facto criminal investigation using 
nominally civil means." Id. (citations omitted). As a result ofthe suppression ofthe 
deposition testimony, three counts of perjury against Scrushy were dismissed. Id. at 
1140. 

In another recent case. United States v. Stringer, 408 F. Supp. 2d 1083 (Or. 
2006), a court dismissed an attempted prosecution for conspiracy and wire fraud 
because the USAO influenced and advised an SEC investigation but concealed this fact 
from the defendants. The court noted that the USAO had impermissibly hidden "behind 
the civil investigation to obtain evidence, avoid criminal discovery rules, and avoid 
constitutional protections." Id. at 1089. The court concluded that the defendants' Fifth 
Amendment rights had been violated because they were not informed ofthe criminal 
investigation before testifying to the SEC. Id. at 1086, 1089. Other cases have set forth 
similar legal principles emphasizing the importance of separating civil and criminal 
proceedings.^^ 

Although evidentiary problems can arise when civil and criminal investigations 
are mixed, information gathered in a civil context can be used in a later criminal matter 
provided that the two types of investigations are properly kept apart. A representative 
statement of this principle was given by the court in United States v. Teyibo, 877 
F.Supp. 846 (S.D. NY 1995), another case involving parallel proceedings; "[t]he 

^̂  See, e.g.. United States v. Kordel. 397 U.S. 1, 11-12 (1970) (stating thata criminal prosecution may be 
unconstitutional if the government brought a civil action solely to obtain evidence for a crimlnai case or 
failed to inform a suspect that a criminal proceeding is contemplated); United States v. Mahaffy, 446 F. 
Supp. 2d 115, 124 (E.D. NY 2006) (noting that "a court may find that the government has departed from 
the proper operation of criminal justice" where it mixes simultaneous criminal and civil investigations for its 
own purposes) (citing Scrushy); United States v. Teyibo. 877 F. Supp. 846 (S.D, NY 1995) (evidence 
acquired in a civil proceeding may not be used in a criminal case if its use would violate constitutional 
rights) (citing Kordef); see also United States v. Parrott, 248 F.Supp. 196, 202 (D.C. 1965) ("The Court 
holds that the Government may not bring a parallel civil proceeding and avail itself of civil discovery 
devices to obtain evidence for subsequent criminal prosecution."). 
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prosecution may use evidence acquired in a civil action in a subsequent criminal 
proceeding unless the defendant demonstrates that such use would violate his 
constitutional rights or depart from the proper administration of criminal justice." 
Additionally, criminal and civil investigations can occur simultaneously, provided that the 
parallel proceedings are separate. As stated by the court in Scrustiy, "the separate 
investigations should be like the side by side train tracks that never intersect." Scrushy, 
366F.Supp. at 1139. 

The case law discussed above suggests that the best way to maintain the 
integrity of FWA unit criminal investigations is to keep them distinct and separate from 
the regular civil or administrative functions ofthe Controller's Office. After intake, an 
FWA unit complaint or allegation should not be criminally investigated jointly or in 
conceirt with the financial, performance audit, or other non-FWA operations of the 
Controller's Office. Such a separation will Increase the likelihood that evidence 
gathered through FWA unit criminal investigations will be admissible in a future judicial 
proceeding. This approach will also ensure that the traditional functions of the 
Controller's Office continue unimpeded, as persons involved in financial or performance 
audits will not have a basis to challenge an audit request or assert additional due 
process rights on the grounds that a request from the Controller's Office may stem from 
a criminal investigation. 

The experience of Los Angeles County, which operates a criminal investigatory 
unit in the Office of the County Auditor-Controller, is instructive in this regard-. The 
County Board of Supervisors, by official County policy, has authorized the Auditor-
Controller to conduct criminal investigations.^^ Criminal investigations within the 
Auditor-Controller's Office are conducted by the 22-member staff ofthe Office of County 
Investigations (OCI), which also operates a fraud hotiine.^^ Many of OCl's investigators 
have Peace Office Standards and Training (POST) certifications, and can serve 
warrants for the collection of evidence pursuant to California Penal Code §830.13.^° 
Members of OCI are organizationally and physically separate from the audit division and 

^ See Los Angeles County, Board of Supervisors Policy Manual §9.040 ("The Board of Supervisors has 
designated the Sheriff, District Attorney, and Auditor-Controller as the only County agencies with the 
authority to conduct criminal investigations."). 
^̂  The County hotline accepts a variety of complaints Including fraud; missing cash; abuse of work hours; 
intemet/email abuse; contractor and procurement improprieties; theft in the workplace and theft of 
equipment; and bribery, among others. See http-.//www.lacountyfraud.org/FAQ.html. 
*° Califomia Penal Code §830.13 reads, in part, as follows: "The following persons are not peace officers 
but may exercise the power to serve warrants....Persons employed as investigators of an auditor-
controller or director of finance of any county or persons employed by a city and county who conduct 
investigations under the supervision of the controller of the city and county... provided that the primary 
duty of these persons shall be to engage in investigations related to the theft of funds or the 
misappropriation of funds or resources, or investigations related to the duties of the auditor-controller...." 
CAL. PENAL CODE §830.13. However, as this code section does not include "cities," as opposed to 
counties or a "city and county," (San Francisco is the only governmental entity in California that qualifies 
under this combined description), the City of Los Angeles cannot use this penal code section to grant 
investigators of the Controller's Office the power to serve warrants. 

http://www.lacountyfraud.org/FAQ.html
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other departments of the Auditor-Controller's Office, and use distinct access control 
mechanisms. To further this separation, OCI operates internal email and data sen/ers 
that are inaccessible to other office divisions. Although it is not necessary for the FWA 
unit to follow all of the County's practices, they are a useful guide for the FWA unit as it 
develops its own internal protocols. 

B. Additional Procedural Safeguards Are Necessarv When Interviewing 
Employee/Suspects in a Criminal Investigation 

Criminal investigations often involve a number of complex areas such as the 
constitutional rights of suspects, evidence collection and preservation, and search and 
seizure procedures, among others. One area of particular concern, raised by both the 
Controller's Office and the AGE Committee, is the risk that an employee's rights may be 
violated or that a statement may be excluded as result of an interview that is part of a 
criminal investigation. 

The basic rule regarding public employee interviews in the criminal context is set 
forth by the case of Garrity v. New Jersey, 385 U.S. 493 (1967) and its progeny. A 
public employee cannot refuse to answer questions related to his or her job; however, 
any statements received from such an employee under threat of discipline or job loss 
may not be used in a subsequent criminal case against that employee. A statement 
given voluntarily, on the other hand, can be used for any purpose. See Garrity, 385 
U.S. at 500 ("the Fourteenth Amendment...prohibits use in subsequent criminal 
proceedings of statements obtained under threat of removal from office"); Sanitation 
Men V. Sanitation Comm'r, 392 U.S. 280 (1968); Leff<owitz v. Turley, 414 U.S. 70 
(1973); Chavez v. Martinez, 538 U.S. 760, 768 n.2 (2003) (compelled statements from 
public employees cannot be used in criminal proceedings). A suspect will be granted 
use plus "fruits" immunity for a statement given involuntarily, that is, neither the 
involuntary statement nor evidence derived from it will be admissible in a criminal 
action. See, e.g., Lefkowitz at 78. 

A well-known California case has reiterated these principles. In Lybarger v. City 
of Los Angeles, AO Cal. 3d 822 (1985), Lybarger, a police officer with the vice unit of the 
Los Angeles Police Department, was being investigated by the internal affairs division 
on a number of allegations, including false arrest, false imprisonment, and conspiracy. 
Id. at 825. During an administrative interview, Lybarger was informed that if he refused 
to cooperate, he could be charged with insubordination and lose his job. Lybarger 
refused to testify, and was charged with insubordination. An administrative board, after 
a hearing, recommended that Lybarger be removed from his position with total loss of 
pay. Id. at 826. The officer filed a petition in court, alleging that his due process rights 
had been violated under the Public Safety Officers Procedural Bill of Rights Act (Public 
Safety Officers Act).'*^ The trial court found no deprivation of the officer's rights and 

'̂ CAL. GOV'T CODE §3300 et seq. (the California Public Safety Officers Procedural Bill of Rights Act). 
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concluded that the order of removal against the officer was justified. The California 
Supreme Court disagreed with the trial court, finding that the officer's rights had been 
violated by the failure to advise him in the administrative interview that any statements 
made under compulsion could not be introduced in a subsequent criminal proceeding. 
Although the case primarily focused on the Public Safety Officers Act, the court noted 
that all public employees have the protection ofthe constitutional rights set forth in 
Garrity and subsequent cases. Id. at 827. • 

The rule expounded in Garrity/Lybarger ar\(i other cases mandates that 
investigators must fake care when interviewing potential suspects, because received 
statements may be inadmissible in a criminal case if an employee's participation is 
involuntary.^^ The County's OCI unit, in addressing this issue, has developed an 
interview protocol that includes informing the interviewee that questioning is voluntary, 
stating that the employee is free to leave, and indicating that no disciplinary action will 
be taken if the employee does not wish to participate. As a regular practice, the OCI 
unit mandates that two interviewers be present and the questioning is digitally recorded. 
Statements received in this manner are more likely to be admissible in subsequent 
proceedings in criminal court. 

It should be noted that additional safeguards apply to peace officers under the 
Public Safety Officers Act if they undergo interrogation regarding their conduct. See 
CAL. GOV'T CODE §3300 et seq. In order to not njn afoul of the Act's provisions, it is 
advisable that any allegation or complaint involving a peace officer as a potential 
suspect be referred to the internal affairs division of the Police Department or other 
appropriate agency. The FWA unit can then provide assistance in the matter upon 

Confidentiality for Whisfieblowers Communicating with the F^A Unit 

'As the FWA unit will be operating a whistleblower hotline and investigating 
criminal matters, it is important that strict confidentiality be maintained with respect to 
information received by the unit, to the extent permitted under the law. Lack of 
confidentiality could have detrimental effects, including discouraging persons from 
making reports and compromising the integrity of ongoing investigations. 

In the event of a California Public Records Act (CPRA) request, the City may 
assert that the records of the unit are shielded from public disclosure under certain 
CPRA exemptions. In general, the CPRA mandates the disclosure of all public records, 
unless a specific exception applies. Williams v. Superior Court, 5 Cal. 4th 337, 346 
(1993). With respect to criminal matters, however, a CPRA exception exists under 
Government Code §6254(f) for files created by a local agency for law enforcement 

*̂  Note that because an employee in an interview situation is not "in custody," the rules of Miranda v. 
Arizona, 384 U.S. 436 (1966) are inapplicable, and Miranda warnings, as such, need not be given. 
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purposes. CAL. GOV'T CODE §6245(f); see also Haynie v. Superior Court, 26 Cal. 4th 
1061 (2001); Rackauckas v. Superior Court, 104 Cal. App. 4th 169 (2002). 

The FWA unit may also be able to resist disclosure of records by asserting other 
available CPRA exemptions. These include, for example, the privilege provided by 
Government Code §6255(a), which allows non-disclosure if it is shown that "the public 
interest served by not disclosing the record clearly outweighs the public interest served 
by disclosure of the record." CAL. GOV'T CODE §6255(a). The City may also assert that 
Government Code §6254(k) and California Evidence Code §1040 (the official 
information privilege) provide another basis for non-disclosure. See CAL. GOV'T CODE 

§6254(k); CAL. EVID. CODE §1040. 

Although it cannot be guaranteed that in a particular case information will be 
shielded from disclosure, the public's interest in this City-operated hotline will probably 
weigh heavily in the decisionmaking of any reviewing court. In the case of the Ethics 
Commission, a specific Charter provision mandates that the Ethics Commission's 
investigations remain confidential." However, even without the benefit of a specific 
Charter provision, it remains likely that requests for FWA unit information can be 
successfully denied under the CPRA. 

Conclusion: 

The Controller's FWA unit provides the City with a new resource to help ensure 
that wasteful, fraudulent and abusive practices are investigated and eliminated. In 
addition, the new whistleblower hotline offers another avenue for employees and City 
residents to report alleged improprieties that may have a negative impact on the 
finances or efficiency ofthe City. 

In practice, the FWA unit has operated with a referral protocol mandating that 
certain other City agencies, such as the Ethics Commission, the City Attorney's Office, 
and the Police Department, are notified when allegations are received in their respective 
jurisdictional areas. Those agencies have had the option to investigate the case on 
their own, or to work in cooperation with the FWA unit in developing the case, if it falls 
within the Controller's area of expertise. Other matters have been referred to the 
Personnel Department or other City departments, when appropriate. This protocol is 
adequate and will help to avoid jurisdictional overlap issues. 

As the Controller's new unit is participating in criminal investigations, case law 
suggests that the best way to ensure that evidence collected by the unit is admissible is 
to separate the criminal and non-criminal operations ofthe Controller's Office. In this 
regard, the organizational and physical separation used by the County of Los Angeles in 
its OCI unit provides a good model for the Controller's Office. In addition, interviews 

43 Charter §706(a)(2) ("Records of any investigations shall be considered confidential information....' 



The Honorable Audits and Governmental 
Efficiency Committee 

Page 19 

conducted by the unit should be voluntary and undertaken with the general principles 
outlined in the GarntyA.ybarger line of cases. The City Attorney's Office will provide 
ongoing advice to the FWA unit to help avoid potential problems with the admissibility of 
statements and other evidence. 

The Controller's Office has expressed interest in an ordinance that would codify 
the above principles and set forth the FWA unit's operational guidelines. Such an 
ordinance could also mandate that whistleblower information and other data collected 
by the FWA unit remain confidential, to the extent permitted by law. It should be noted, 
however, that an ordinance is not strictly necessary. If the Council desires to adopt 
such an ordinance, the City Attorney's Office stands ready to draft an ordinance 
embodying the above principles. 

If you have any questions, please contact Deputy City Attorney Lonnie Eldridge 
at (213)978-8136. Either he or another member of this office will be available when 
you consider this matter to answer any questions you may have. 

Sincerely, 

ROCKARDX- DELGApiLLO, City Attorney 

By 
5AV1D MICHAELSON 

Chief Assistant City Attorney 

DM:LJE:lee 

cc: ' Laura Chick, Controller 
LeeAnn M. Pelham, Executive Director 

City Ethics Commission 
William J. Bratton, Chief 

Los Angeles Police Department 
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Purpose ofthe Program 

't'lie purpose of rhe program is to establish a fair, 

neutral and confidential process through which 

ali employee and citizen coniplainus of wrong 

doing, dereliction of diny and improper behavior 

arc provided a rhorotigh review ("or the purpose 

of satisfactorily resolving the complaint. 

W h e n to Use the Good 
Government Program 
The Good Government Program is used when 

other avenues for registering a concern or 

coniphiint are noi appropriate or available, 

[ndividuals should first consider working 

through normal channels if possible for 

resohnion. If employees are iinsiu-e how to 

proceed with a concern they are encouraged 

to contact the Auditor's office. 

Issues Appropriate for Reporting: 
* Arbitrary or unreaiion-dhle 

administrative activiry' . ^ - " .-'\-

* Crimiiial activities 

• Neghgence 

• Unsafe conditions 

* Abuse 

• Activities that place the Giry at risk 
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Confidentiality Ensured 
T h e Auditor's Office believes that confidcmiality is 

the highesr priority of rhe Good Government 

Program. Every complaint will be given a niunber 

and held tmdcr Uick and key. Al! coiunuinicaiions 

outside the Auditor's office will reler lo rhe number, 

not a name. The Atidiror will work closely with 

the employee ro ensure tlvac he or she is aware of 

how the inquiry is proceeding antl who is involved. 

Conlidenrialiiy is extended ro citizen inqiEiries as well. 

How you can bring information to 
the Office of the City Auditor 
• Telephone (510) 43.3-9983 

• Private Fax (510) 763-4086 

• E-mail: roland@dnai.com 

• Letter (send to): 

City Auditor 

Good Governmen t P rogram 

P O . Box 70155 

Oakland, CA 94612 

• Visit rhe office in person or call for an appoinrment. 

1^he City Auditor is elected by the citizens of 

Oakland and is independent ot city administration. 

r.- t 

The Process of Analysis 
and Investigation 
• Employee communicates with 

Auditor's office. 

• Auditor determines the nature o f the 

complaint and recommends next steps. 

• Information is given a file number for 

security and confidentiality. 

• Background information is locked In 

secure file. 

• Auditor meets with employee, if necessary 

and agreeable. 

• Investigation proceeds. 

• Recommendations for action made to 

appropriate parties. 

Pledge of the City Auditor 
H i e City Auditor pledges to hold all 

information in confidence, to treat all 

inquires with respect, to review 

every complaint 

thoroughly, and to 

communicate to all 

parties the results of 

rhe inquiry. 
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Attachment 3 

CITY OF OAKLAND 
2007 FEDERAL/STATE LEGISLATIVE POLICY PROPOSAL 

CITY AGENCY: City of Oakland 

Contact: Sue Piper 
Department: Council District 4 
Telephone: (510) 238-7042 
Fax: (510)238-6910 
E-mail: spiper@oaklandnet.com 

TOPIC HEADER: Seismic Safety Legislative Package 

Brief Description of Proposed Legislation: A series of three legislative proposals designed to 
increase the efficiency of seismic retrofitting, because without retrofitting, when the inevitable 
earthquake comes, as many as 36,000 or more single family dwellings in Oakland-one third of 
our housing—will be wiped out or nearly so, which is a public safety issue bar none. The 
following are inducements to safe and effective retrofitting: 

1. Establish a specific certification or license for retrofit contractors 
• The goal is to assure that contractors doing seismic retrofits are qualified, certified 

and insured, to ensure that consumers are getting quality work. 
Allowing State to act as a re-insurer for liability insurance for companies that 
typically insure retrofit contractors. 
Allowing the retrofit contractors to incorporate as a non-profit to work to improve 
quality and professional practices in exchange for more affordable insurance rates 
(a model used by foundation and structural engineers) 

2. Limited Permit Inspections for Retrofitting, allowing that a seismic retrofit permit 
inspection does not trigger an inspection for other building issues, except for obvious 
life safety issues. 

3. Authorizing the release of funding from the California Earthquake Authority to 
fund much needed projects that would support proactive structural mitigation. 

Problem under current law legislation seeks to address: 

Oakland is interested in encouraging as many older homes as possible to be seismically 
strengthened—experts have predicted that Oakland could lose more than 1/3 of its housing in the 
next major earthquake—36,600 homes. We want homeowners to consider retrofitting a great 
investment—and need to find ways to topple the current barriers to that perspective. 
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1. Oakland and other cities along the Hayward fault want to establish minimum standards 
for retrofitting so that consumers know they are at least getting what they paid for. 
Traditionally, the State has been reluctant to have yet another contractor specialty. A 
special certification or license to do this work would be one way to increase retrofit 
quality. It seems a bit strange that a contractor must prove 4 years of experience to put up 
sheet rock—but that no similar specialty license is required for retrofitting work. The 
effort to mandate licensing may be a "Catch 22" problem, however, because contractors 
who become "certified" or "licensed" by the State my find that they can no longer obtain 
affordable liability insurance. The State Contractors License Board has the authority to 
create another specialty. The State Seismic Safety Commission had hearings after the 
Northridge earthquake to look into this requirement, but the effort to mandate the CSLB 
to create this specialty was abandoned. 

2. Many seismic retrofits are being conducted without building permits. Some have 
conjectured that this is because homeowners are concerned about inspectors finding other 
problems with their older homes. ABAC staff has talked with both retrofit contractors 
and city building officials about this issue. This is not a major issue in most cities because 
the inspectors have been told to not go looking for problems, and access to the crawl 
space is typically from the outside, so the inspector does not even go inside the home. 
One possible explanation is that homeowners may "assume" aggressive inspections will 
be an issue before they talk to a contractor about obtaining a permit. It may also be 
created as a false problem by contractors who do not want their work inspected. 

3. One ofthe ways to encourage more homeowners to be proactive about retrofitting is to 
develop prescriptive retrofitting plans that have been pre-approved by structural 
engineers and other professional organizations so that homeowners do not have to incur 
the expense of having custom retrofit plans designed by seismic engineers. The 
Califomia Earthquake Authority (CEA) was established by the legislature following the 
Northridge earthquake because the residenfial insurance companies were unwilling to 
offer homeowner insurance in Califomia because of their losses. As a quasi-public-
private entity, the CEA does not have sovereign immunity. While the CEA is required to 
spend millions on mitigation, much of this money remains in a special fijnd because 
agency legal staff is concemed that any substantive projects related to stmctural 
mitigation would expose the agency to potential lawsuits following an earthquake. Yet 
these projects are precisely what are needed. 

S u p p o r t a n d Oppos i t ion (Please indicate/identify potential support and opposition): 

Support: 
Association of Bay Area Governments 
Cities, particularly those along the Hayward Fault and in other earthquake-sensitive zones 

Opposition: 
State Contractors License Board 
Califomia Building Officials 
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Anticipated Cost (Please indicate whether there is a budget request attached lo the legislation): 

Unknown, but potentially in the hundreds of thousands of dollars per year. 

If there is a cost associated with the legislation, please identify/propose from what potential 
source/fund? 

Funds used may include funds already collected by the Califomia Earthquake Authority. 
Additionally, some General Fund dollars may be necessary for the creation of a licensing 
authority. 

Has previous legislation been carried in this area or are there similar existing programs in 
this or other cities/states (please attach copies of lesislation or statute, analyses, vote records 
and other backsround information)? 

AB 1598 (Corbett) extended the sunset date for the Earthquake Grant and Loan Program to July 
1, 2007. Additionally, this measure increased the amount of money paid into this program to 
$2.9 million. 

Do you foresee that this project will benefit only Oakland or does it have a statewide 
implication? 

Earthquake faults mn throughout the State of Califomia. Cities in the Bay Area, Central 
Califomia Coast, and Southem Califomia all live under the threat of earthquake activity. 
Ensuring and encouraging proper seismic retrofitting work will not only be beneficial to the 
individual residents of a stmcture, but to the State as a whole. 

Please attach all the relevant background information, including copies of legislation, 
statute, letters of support and opposition, analyses, editorials, research data and newspaper 
articles. 
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Attachment 4 

CITY OF OAKLAND 
2008 FEDERAL/STATE LEGISLATIVE POLICY PROPOSAL 

CITY AGENCY: 

Contact: Alice Glasner 
Department: City Council 
Telephone: 238-4991 
Fax: 
E-mail: aglasner@oaklandnet.com 

TOPIC HEADER: Financial incenfives for seismic retrofit of soft-story, muki-unit residenfial 
buildings 

Brief Description of Proposed Legislation: 

Legislation would provide property owners with incentives to upgrade substandard residential 
buildings, specifically those with one or more floors above a garage or other "soft story". 

Problem under current law legislation seeks to address: 

Currently, there are many older multi-unit residential buildings which could prove unstable 
during a strong earthquake. These buildings potentially represent many lives lost, injuries 
sustained, or property damage because of substandard construction. 

There is no requirement for property owners to seismically upgrade these buildings. The 
proposed legislation could provide necessary incentives for property owners to upgrade their 
buildings on a voluntary basis. 

Support and Opposition (Please indicate/identify potential support and opposition): 

Support: 

Emergency Response providers. 
Residents 
Property owners effected 
Other property owners 
Chambers of Commerce 

Opposition: 
Tax-payer associations 
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Ant ic ipa ted Cos t (Please indicate whether there is a budget request attached to the legislation): 

Unknown, but potenfially significant, as millions of dollars annually would likely be necessary to 
provide enough of an incentive to result in any noteworthy action by property owners. 

If there is a cost associated with the legislation, please identify/propose from what potential 
source/fund? 

Funds would likely come out ofthe state General Fund. It is possible that there is a hand within 
the Department of Housing and Community Development, but more analysis is needed to 
determine if the seismic upgrade of substandard residenfial buildings is an appropriate use for 
any particular HCD funding. 

Has previous legislation been carried in this area or are there similar existing programs in 
this or other cities/states (please attach copies of lesislation or statute, analyses, vote records 
and other backsround information)? 

It does not appear that any legislafion has been carried in Califomia to address the seismic 
retrofit of substandard buildings. Assemblymember Davis did carry a measure (AB 864) in 2007 
to address the nofification of buyers and sellers when substandard buildings are transferred 
between owners, but no reference is made specifically to seismic safety. 

Do you foresee that this project will benefit only Oakland or does it have a statewide 
implication? 

Earthquake faults mn throughout the State of Califomia. Cities in the Bay Area, Central 
Califomia Coast, and Southem Califomia all live under the threat of earthquake activity. 
Ensuring and encouraging proper seismic retrofitting work will not only be beneficial to the 
individual residents of a stmcture, but to the State as a whole. 

It will certainly benefit Oakland as the City resides in an earthquake prone area, but it could have 
Statewide implications for cities in other earthquake prone regions. 

It could also be possible to craft this measure as a pilot project for the Oakland/Bay Area and one 
other earthquake region in Southem Califomia. 

Please attach all the relevant background information, including copies of legislation, 
statute, letters of support and opposition, analyses, editorials, research data and newspaper 
articles. 
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Attachment 5 

CITY OF OAKLAND 
2008 FEDERAL/STATE LEGISLATIVE POLICY PROPOSAL 

CITY AGENCY: OFFICE OF THE CITY ATTORNEY 

Contact: Alexander Nguyen 
Department: City Attorney 
Telephone: 510-238-6628 
Fax: 510-238-6500 
E-mail: anguyen@oaklandcityattorney.org 

TOPIC HEADER: Fair Lending Legislation 

Brief Description of Proposed Legislation: 

1. Real protection against predatory lenders 
Ban on prepayment penalties and yield spread premiums (kickbacks by lenders to mortgage 
brokers for getting borrowers into bad loans). 
Assignee Liability (ending the practice of having unfair loans sold to large institutions and Wall 
Street investors who are then shielded from liability for the actions of predatory lenders - while 
sfill making huge profits). 
Require diligent income verificafion and reasonable underwriting practices in the making of 
loans. 

2. Mortgage Broker Reforms 
Establish rigorous affirmative duties requiring mortgage brokers to serve the best interests of 
their customers -just like real estate brokers. 
Prohibit brokers from steering families into unnecessarily expensive loans. 
Require that any person compensated in any way in the placement of mortgage loans be 
licensed and bonded. 

3. Require Translation of Mortgage Documents for Limited English Spealcers 
Support AB 512 (Leiber) 
Most contracts in Califomia have to be translated if the negotiations are handled in a language 
other than English. However, there is a sizable loophole allowing mortgage lenders to avoid this 
requirement. There is no reason why a home mortgage - which is usually by far the most 
important contract a family will enter - should be exempt from this requirement. 

4. Vigorous Enforcement 
The State of Califomia should enforce these protections once they pass. However, District 
Attomeys, City Attomeys, and County Counsels also must have enforcement authority to ensure 
that the people's business will get done 
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Problem under current law legislation seeks to address: 

• Prepayment penalfies and yield spread premiums (kickbacks by lenders to mortgage 
brokers for getfing borrowers into bad loans). 

• 

• 

Lack of Assignee Liability, where unfair loans sold to large insfitutions and Wall Street 
investors who are shielded from liability for the actions of predatory lenders. 

Lack of diligent income verificafion and reasonable underwriting practices in the makinj 
of loans. 

• Lack of standards requiring mortgage brokers to serve the best interests of their 
customers -just like real estate brokers. 

• No licensure requirement for any person compensated in any way in the placement of 
mortgage loans. 

• No requirement for translafion of loan documents into language that the loan was 
negofiated in. 

S u p p o r t a n d Oppos i t ion (Please indicate/identify potential support and opposition): 

Support: 

ACORN 
Bay Area Legal Aid 
Califomia Reinvestment Coalifion 
Center for Responsible Lending 
Centro Legal de la Raza 
Consumers Union 
East Bay Community Law Center 
Evicfion Defense Center 
Housing & Economic Rights Advocates 
Lao Family Community Development 
Oakland City Attomey's Office • 
Oakland NAACP 
Sentinel Fair Housing 
Urban Strategies Council 
Unity Council 

Opposition: 

Lending industry 
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Ant ic ipa ted Cost (Please indicate whether there is a budget request attached to the legislation): 

If there is a cost associated with the legislation, please identify/propose from what potential 
source/fund? 

Has previous legislation been carried in this area or are there similar existing programs in 
this or other cities/states (please attach copies of lesislation or statute, analyses, vote records 
and other backsround information)? 

AB 512 (Leiber) for language translafion requirements. 

Do you foresee that this project will benefit only Oakland or does it have a statewide 
implication? 

Statewide. 

Please attach all th^relevant background information, including copies of legislation, 
statute, letters of support and opposition, analyses, editorials, research data and newspaper 
articles. 
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Attachment 6 

P U B L I C A F F A I R S , I N C 

1127 ll*"" Street 
Suite 514 

Sacramento , CA. 9 5 8 1 4 
Phone: ( 9 1 6 ) 4 4 7 - 4 0 8 6 

Fax: ( 9 1 6 ) 4 4 4 - 0 3 8 3 

http://www.townsendpa.com/ 

City of Oakland Legislation 

B I L L / 
AUTHOR TOPIC NEXT DATE POSITION TOPIC STATUS 

Economic and Work force Development 
AB21 

Jones 
AB 121 

Maze 
AB 1134 

Dvmallv 
AB 1398 

Aram bu la 
AB114 

Biakeslee 
AB 154 

Nakanishi 
AB564 

Brown lev 
AB 1527 

Arambula 

Income taxes: earned income 
tax credit. 

Income and corporation taxes: 
credits: enterprise zones: 
foster vouth hirino nreference. 
Enterprise zones: residency 
training programs: tax credits. 

Targeted economic 
development areas: tax 
credits. 

Public resources: carbon 
dioxide containment program. 

Personal income tax and 
corporation income tax: energy 
efficient rnmmprrial hiiildinas. 
Building standards: carbon 
neutral buildings.. 

Income and corporation taxes: 
credits: California Cleantech 
Advantaae Art of ?008. 

01/08/08 9 
a.m. - Room 
447 ASM JOBS, 
F r n M n M i r 

support 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

Enterprise Zone Program 

Enterprise Zone Program 

Enterprise Zone Program 

Incentives for Green 
Business 

Incentives for Green 
Business 

Incentives for Green 
Business 

Incentives for Green 
Business 

Assembly Appropriations 

Assembly Revenue & Taxation 

Assembly Revenue & Taxation 

Assembly Jobs, Economic 
Development, and the Economy 

Assembly Appropriations 
(Suspense File) 

Assembly Appropriations 
(Suspense File) 

Assembly Rules 

Assembly Revenue & Taxation 
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B I L L / 
AUTHOR 

SB 73 

Florez 
AB806 

De La Torre 
AB999 

Hancock 
SB 765 

Ridlev-
Thomas 

TOPIC 
Income and corporation taxes: 
credit: biodiesel fuel. 

Career technical education. 

Career technical education: 
partnership academies: green 
terhnoloGV anri ooods 
Economic development: 
California Partnership for 
Urban Communities: pilot 
nrn ip r t 

NEXT DATE POSITION 
watch 

watch 

watch 

watch 

TOPIC 
Incentives for Green 
Business 

Vocational and Workforce 
Training 

Vocational and Workforce 
Training 

Vocational and Workforce 
Training 

STATUS 
Senate Revenue 8i Taxation 

Senate Appropriations (Suspense 
File) 

Assembly Appropriations 
(Suspense File) 

Assembly Floor (Inactive File) 

Education 
AB471 

Carter 
SB 361 

Scott 

School facilities: joint-use 
projects. 

School facilities: joint-use 
projects. 

watch 

watch 

Joint-Use 

Joint-Use 

Assembly Education 

Senate Rules 

Health and Human Services 
SB 48 

Alquist 
AB1 

Laird 
AB167 

Bass 
AB516 

Swanson 
AB1472 

Leno 

Community development: 
healthy food choices. 

Health care coverage. 

CalWORKs eligibility: asset 
limits. 

Health care. 

Public health: California 
Healthy Places Act of 2008. 

watch 

watch 

support 

Sponsor 

watch 

Childhood Obesity 

Health Care 

Health Care 

Health Care 

Health Care 

Assembly Appropriations 
(Suspense File) 

Passed Senate. Held at Senate 
Desk 

Senate Appropriations (Suspense 
File) 

Assembly Appropriations 
(Suspense File) 

Assembly Appropriations 
(Suspense File) 
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B I L L / 
AUTHOR 

SB 32 

Stein be rq 
SB 752 

Steinberg 
SB 840 

Kuehl 
AB53 

Dvmallv 
AB760 

Goto 

TOPIC 
Health care coverage: children. 

The California Kids Investment 
and Development Savings 
(KIDS) Account Act: state-
fnnHpH inv/pcl-mpnh srrniml-Q 
Single-payer health care 
coverage. 

Office of HIV/AIDS Prevention 
and Education. 

Pupil health: school health 
services. 

NEXT DATE 

Housing 
AB232 

Price 
AB872 

Davis 
AB884 

Dvmallv 
AB971 

Portantino 
AB1205 

Salas 
AB1254 

Caballero 
AB 1502 

Lieu 
SB 934 

Housing and community 
development: Economic 
Onnortunitv Initiative Prooram. 
CEQA: urban infill affordable 
housing developments: 
expmntion. 
Low-income housing tax credit 
allocation program. 

Housing: Community 
Workforce Housing Innovation 
Prooram. 
Affordable housing. 

Property tax revenue 
allocations: ERAF reduction: 
affordable housino. 
Banking development districts. 

Housing and infrastructure 

01/08/08 9 
a.m. - Room 
447 ASM JOBS. 

POSITION 
watch 

support 

support 

watch 

watch 

TOPIC 
Health Care 

Health Care 

Health Care 

HIV/AIDS Transmittal 
Reduction 

School Based Health 
Clinics 

and Redevelopment 
watch 

watch 

watch 

watch 

watch 

watch 

support 

watch 

Affordable Housing 

Affordable Housing 

Affordable Housing 

Affordable Housing 

Affordable Housing 

Affordable Housing 

Affordable Housing 

Affordable Housing 

STATUS 
Assembly Floor (Inactive File) 

Senate Revenue & Taxation 

Assembly Appropriations 

Assembly Health 

Assembly Appropriations 
(Suspense File) 

Assembly Jobs, Economic 
Development, and the Economy 

Assembly Natural Resources 

Assembly Housing and Community 
Development 

Assembly Housing and Community 
Development 

Assembly Rules 

Assembly Appropriations 
(Suspense File) 

Senate Banking and Finance 

Assembly Appropriations 
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B I L L / 
AUTHOR 

Lowenthal 
AB1213 

Price 
AB1256 

Cabaffero 
AB 1449 

Saldana 
AB1497 

Niello 
SB 303 

Duchenv 
AB29 

Hancock 
AB792 

Garcia 
AB1315 

Ruskin 
AB 1493 

Saldana 
AB1536 

Smvth 
SB 46 

Perata 

TOPIC 
zones. 

Local governments: housing 
elements. 

Density bonus: exemption: 
local indusionary ordinance. 

Density bonus. 

Local government: housing 
elements. 

Local government: land use 
planning. 

Infill development: incentive 
grants. 

Environmentally Sustainable 
Affordable Housing Program. 

Bond funds: Housing and 
Emergency Shelter Trust Fund 
Act: Dark nroiects. 
Affordable Housing Innovation 
Fund: housing trust fund. 

Parks: Housing and Emergency 
Shelter Trust Fund Act of 2006. 

Housing and Emergency 
Shelter Trust Fund Act of 2006 

NEXT DATE POSITION 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

Support If 
Amended 

TOPIC 

Housing Element 

Housing Element 

Housing Element 

Housing Element 

Housing Element 

Proposition IC 
Implementation 

Proposition IC 
Implementation 

Prop IC Irhplementation 

Proposition IC 
Implementation 

Proposition IC 
Implementation 

Proposition IC 
Implementation 

STATUS 
(Suspense File) 

Assembly Local Government 

Assembly Local Government 

Assembly Local Government 

Assembly Local Government 

Assembly Local Government 

Assembly Housing and Community 
Development 

Assembly Housing and Community 
Development 

05/02/2007-Failed Deadline 
pursuant to Rule 61(a)(2). Last 
location was W..P, fk W. 
Assembly Housing and Community 
Development 

Assembly Water, Parks and 
Wildlife 

Assembly Appropriations 
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B I L L / 
AUTHOR 

AB1161 

Tran 
ACA2 

Walters 
ACA8 

De La Torre 
SCA1 

McClintock 
AB327 

Horton 
AB411 

Emmerson 
AB724 

Benoit 
SB 709 

Dutton 
SB 992 

Wiqains 
AB1221 

Ma 
AB 1675 

Nunez 

TOPIC 
Eminent domain. 

Eminent domain. 

Eminent domain. 

Eminent domain: 
condemnation proceedings. 

Residential facilities. 

Residential care facilities: 
overconcentration. 

Sober living homes. 

Residential care facilities. 

Substance abuse: adult 
recovery maintenance 
facilities. 
Transit village developments: 
tax increment financing. 

Transit-Oriented Development 
Implementation Program. 

NEXT DATE POSITION 
watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

TOPIC 
Redevelopment and 
Eminent Domain 

Redevelopment and 
Eminent Domain 

Redevelopment and 
Eminent Domain 

Redevelopment and 
Eminent Domain 

Residential Care Facilities 

Residential Care Facilities 

Residential Care Facilities 

Residential Care Facilities 

Residential Care Facilities 

Transit Oriented 
Development 

Transit Oriented 
Development 

STATUS 
Assembly Appropriations 
(Suspense File) 

Assembly Rules 

Failed Passage on the Assembly 
Floor 

Senate Judiciary 

Assembly Health 

Assembly Appropriations 
(Suspense File) 

Senate Health 

Senate Appropriations (Suspense 
File) 

Assembly Floor (Inactive File) 

Senate Local Government 

Assembly Rules 
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B I L L / 
AUTHOR TOPIC NEXT DATE POSITION TOPIC STATUS 

I n f ras t ruc tu re Bonds 
AB10 

De La Torre 
AB100 

Mullin 
SB 156 

Simitian 
SBX2 1 

Perata 
SBX2 2 

Perata 
SBX2 3 

Coqdill 

Children's Hospital Bond Act of 
2008. 

Kindergarten-University Public 
Education Facilities Bond Act of 
2008. 
California Reading and Literacy 
Improvement and Public 
Library Bond Act of 2008. 

Water quality, flood control, 
water storage, and wildlife 
preservation. 

Safe Drinking Water Act of 
2008. 

Water Supply Reliability Bond 
Act of 2008. 

watch 

watch 

watch 

support 

support 

watch 

Local Government Rever 
SCA 5 

McClintock 
SCA 12 

Torlakson 
AB231 

Enq 

State and local government 
finance: taxes: voter approval. 

Local government: property-
related fees. 

Emergency Telephone Users 
Surcharge Act. 

watch 

support 

watch 

Proposed 2008 Bonds 

Proposed 2008 Bonds 

Proposed 2008 Bonds 

Proposed 2008 Bonds 

Proposed 2008 Bonds 

Proposed 2008 Bonds 

Senate Rules 

Assembly Education 

Senate Appropriations (Suspense 
File) 

Senate Floor (Failed passage) 

Senate Floor (Failed passage) 

Senate Natural Resources and 
Water 

lue and Taxat ion 
Franchise Tax 

Storm Water Fees 

Utility User Taxes 

Senate Revenue 8i Taxation 

Senate Floor 

Senate Floor (Inactive File) 
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B I L L / 
AUTHOR TOPIC NEXT DATE POSITION TOPIC STATUS 

Parks and Recreat ion 
AB31 

De Leon 
AB 772 

Portantino 
AB1380 

Ruskin 
AB 1489 

Huffman 
AB1602 

Nunez 
SB 292 

Wiacins 
SB 375 

Steinbero 
SB 732 

Steinbero 
SB 931 

Ridlev-
Thomas 

Statewide Park Development 
and Community Revitalization 
Act of 2007. 
Park and nature education 
centers grant program. 

Safe Drinking Water, Water 
Quality and Supply, Flood 
Control. River and Coastal 
Resource bond funds: 
Integrated Regional Water 
Manaoement Plannino Act. 
Environment: Sustainable 
Communities and Urban 
Greeninc Prooram. 
State bond funds: allocation. 

Transportation planning: travel 
demand models: sustainable 
communities strategy 

Safe Drinking Water, Water 
Quality and Supply, Flood 
Control. River and Coastal 
Parks and nature education 
facilities. 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Proposition 84 
Implementation 

Senate Rules 

Assembly Appropriations 
(Suspense File) 

Assembly Water, Parks and 
Wildlife 

Senate Appropriations (Suspense 
File) 

Assembly Environmental Quality 

Senate Appropriations (Suspense 
File) 

Assembly Appropriations 
(Suspense File) 

Assembly Floor (Inactive File) 

Senate Appropriations (Suspense 
File) 

Public Safety 
AB407 

Swanson 
AB499 

Swanson 

Probation Youth Success Act. 

Sexually exploited minors. 

watch 

Sponsor 

At-Risk Youth Programs 

At-Risk Youth Programs 

Assembly Appropriations 
(Suspense File) 

Assembly Public Safety 
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B I L L / 
AUTHOR 

AB301 

Soto 
AB334 

Levine 
AB511 

Swanson 
AB802 

Salas 
AB960 

Hancock 
AB 1290 

Mendoza 
AB 1625 

Solorio 
AB 1648 

Leno 
SB 1019 

Romero 
AB77 

Lieber 
AB161 

Bass 

TOPIC 
Criminal street gangs: 
statewide prevention. 

Firearms: loss and theft. 

After school athletic programs: 
pilot grant program. 

Criminal street gangs. 

Alcoholic beverages: licensing 
restrictions. 

Community crime prevention. 

Crime prevention: criminal 
gangs. 

Peace officer records. 

Peace officer records: 
confidentiality. 

Parole reform. 

Anti-Recidivism Grants. 

NEXT DATE POSITION 
watch 

Support if 
Amended 

watch 

watch 

Sponsor 

watch 

watch 

support 

support 

support 

support 

TOPIC 
Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Crime and Violence 
Prevention 

Parolee Re-Entry 

Parolee Re-Entry 

STATUS 
Assembly Public Safety 

Senate Floor (Inactive File) 

Assembly Rules 

Assembly Appropriations 
(Suspense File) 

Assembly Governmental 
Organization 

Senate Public Safety 

Assembly Appropriations 
(Suspense File) 

Assembly Public Safety 

Assembly Public Safety 

Assembly Appropriations 
(Suspense File) 

Assembly Rules 

Transpor ta t ion 
AB444 

Hancock 

Congestion management: 
motor vehicle registration fees. 

support Congestion Management Senate Revenue 8i Taxation 
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B I L L / 
AUTHOR 

AB575 

Arambula 
AB655 

Swanson 
AB901 

Nunez 
AB995 

Nava 
AB1209 

Kamette 
AB135a 

Nunez 
AB1351 

Levine 
SB 9 

Lowenthal 
SB 19 

Lowenthal 
SB 286 

Lowenthal 
SB 716 

Perata 
SB 748 

Corbett 

TOPIC 
The Highway Safety Traffic 
Reduction, Air Quality, and 
Port Security Fund of 2006: 
pmiQQinn rpH i i r t - i nnc 

Public contracts: Bond Acts of 
2006. 

Transportation: Highway 
Safety, Traffic Reduction, Air 
Oualitv. and Port Securitv Bond 
Highway Safety, Traffic 
Reduction, Air Quality, and 
Port Securitv Bond Act of 
State Air Resources Board: 
emission reduction projects 
and measures. 
Transportation bond funds. 

Transportation: state-local 
partnerships. 

Trade corridor improvement: 
transportation project 
selection. 
Trade corridors: projects to 
reduce emissions: Goods 
Movement Emission Reduction 
P r n n r s m 
Transportation bonds: 
implementation. 

Transit operators. 

Transportation: state-local 
partnerships. 

NEXT DATE POSITION 
watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

watch 

support 

watch 

watch 

TOPIC 
Proposition I B 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

Proposition IB 
Implementation 

STATUS 
Assembly Appropriations 
(Suspense File) 

Assembly Rules 

Senate Appropriations (Suspense 
File) 

Senate Floor 

Senate Appropriations (Suspense 
File) 

Senate Appropriations 

Senate Appropriations (Suspense 
File) 

Assembly Appropriations 
(Suspense File) 

Assembly Appropriations 

Assembly Appropriations 

Assembly Appropriations 

Assembly Appropriations 
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November 1,2007 

Ms. Lynn Jacobs 
Director 
California Department of Housing 
and Community Development 
1800 3''''Street 
Sacramento, CA 95814 

RE: Comments to HCD on Second Draft of Proposed Guidelines for Implementation of Prop IC 

Dear Ms. Jacobs: 

The City of Oakland submits this letter to provide formal comment on the Department of Housing 
and Community Development's (HCD's) second draft of the proposed guidelines ("Guidelines") 
for the Transit Oriented Development (TOD) program authorized by Proposition IC. We do so in 
the spirit of creating a framework for evaluation that begins to fundamentally change urban 
growth patterns and increase transit ridership throughout the stale. 

The City of Oakland is currently working on four large-scale transit village projects at BART 
stations including the MacArthur Transit Village, the West Oakland Transit Village, the Coliseum 
Transit Village, and the Fruitvale Transit Village Phase II. These mixed-use, mixed-income 
projects range between 350 to 800 units for each individual project. These projects meet the 
primary goals of the TOD Housing Program by locating dense housing directly adjacent to 
transit, providing affordable units, and increasing transit ridership through both the provision of 
the housing units and'through other infrasti'ucture improvements that will improve pedestrian, 
bicycle, and inter-moda^access to these ti-ansit hubs. We believe that these projects are 
showcases for model transit oriented developments. 

Thank you for providing an opportunity to comment on the revisions to the proposed guidelines. 
We believe that many of the changes made represent very positive steps in the right direction. 
There are still a few portions of the guidelines that we have concerns about. This letter provides 
both general comments on the revised guidelines and comments on a section by section basis. 
City staff would like lo meet with you and your staff to discuss these issues, to describe the 
specific requirements and challenges of actual transit-oriented projects in Oakland, and to 
develop guidelines that will result in funding for projects that can serve as models for future 
funding programs. We would also encourage the Department of Housing and Community 
Development to defer the release of the guidelines until early 2008 to allow for our comments to 
be addressed in a thoughtful and productive manner. 
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Steps in the Right Direction 

We applaud HCD's decision to make the following changes to the draft guidelines: 

1. Allowing for Additive Funding for Affordable Housing 
We strongly support the change in the guidelines that allows projects that have reached the 
maximum funding caps for other affordable housing programs to use the housing funds under 
this program to assist with financing the incremental units above the cap. This change will 
increase the number of affordable units included in large-scale TOD projects. . 

2. Change in the Calculation of the Funding Cap per Project 
We support the change in the funding cap allocation which allows projects to have a 
maximum of $17 million per project per application round for both the infrastructure and the 
housing development funds instead of limiting the amount for each type of funding. This 
change allows large-scale projects with significant infrastructure needs to apply for the 
funding they require to achieve feasibility. 

3. Consideration for Phased Projects 
Most large-scale projects are built over several phases since the market cannot absorb all of 
the units if the .project was built at once. We strongly support the changes in the regulations 
that allow applicants to exclude units from evaluation of afford ability if they are not 
benefiting from program assistance. In addition, we support the change that allows for 
applications to be submitted for the same transit station during different program years and 
the change in the requirement for the timeframe under which the project must be complete. 

4. Scoring Criteria based on Population Density and Type of Transit Service 
We-5trongl;^support"the selection •critcria-based-on'thcdcnsity-fange-e'^the existing-area and— 
the type of transit service in Section 108 (a). We believe these criteria will help to identify the 
TOD projects that have the greatest potential to increase transit ridership and thereby reduce 
regional congestion. 

Remaining Concerns 

1. Minimum Project Size and Required FARs are too Low 
The City of Oakland views transit-oriented development, particularly the transit village 
projects around BART stations, as large scale, high density, transformative developments 
designed to be catalysts for future private market-rate and assisted housing and mixed-use 
development in these areas. The proposed guidelines currently allow for small, low-density 
(as defined^by overly low minimum FARs), projects to compete for the TOD funds as further 
discussed in our comments on specific sections. Other programs, including the Infill Housing 
Program authorized by Proposition IC, already contain preferences for projects located close 
to transit and are more appropriate for these smaller projects. It is our view that the TOD 
program should be designed specifically to promote large, high-profile transit-oriented 
developments since it is the large-scale, dense development projects that make the most 
significant difference in tenns of encouraging transit ridership and meeting regional housing 
needs. 
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2. Requirements for Deep Levels of Affordabilitj' Not Matched by Level or Type of 
Assistance 
The proposed guidelines would award up to 60 points for housing affordability, which we are 
encouraging. However, even with tiie addition of a point category for 50% AMI level units, 
we are concerned that the program will not provide the type or amount of assistance 
necessaiy to achieve these levels of affordability over the long-term. This issue is discussed 
further in our detailed comments on Section 108(d). 

3. Preference for Existing "Transit-Oriented Development" 
As discussed further in our comments on Sections 108(c), the proposed guidelines clearly 
favor projects in areas that already have significant levels of development and investment. In 
Oakland, our transit villages are located in disadvantaged neighborhoods that have not 
experienced those levels of investment. The transit village projects are intended to be 
catalysts for future private and public investment, and the guidelines should favor such 
projects rather than making them less eligible for assistance. 

Comments on Specific Provisions of the Draft Guidelines 

Section 102. Definitions (h)~"FAR" (Floor Area Ratio) Definition 
Based on the definition provided it appears that the FAR would include any area covered by 
structured parking and is therefore over-stating the density of a project. The definition of FAR 
should exclude parking. 

Section 102. Definitions (t)—"Restricted Units" Definition 
As written, this section stipulates that qualified ownership as well as rental units must be 
affordable for a minimum of 55 years. On the ownership side ofthe equation,, this is inconsistent • 
with (i) State Redevelopment Law's requirement for 45 year affordability or equity recapture, (ii) 
the BEGIN program's 30 year typical mortgage term for homebuyers (BEGIN program May 21, 
2007 guidelines. Section 111 (e)(7)), and (iii) a requirement for a twenty year monitoring 
program (BEGIN program guidelines, Section 120 (b)). 

Section 103. Eligible Projects (a) (1)—Minimum Project Size. 
The 20 unit minimum project size is utterly insufficient if the intent ofthe program is to sponsor 
large, viable TOD developments that can make an identifiable impact on their communities. At 
the minimum project size, only three affordable units would be produced per project, a nearly 
negligible number. In Oakland, we are looking at proposed TOD projects in excess of 350 units. 
Especially given the large housing production requirements allocated to urban centers like 
Oakland, we urge the Department to increase the minimum project size (taking into account all 
phases/sites) to at least 100 units. 

Section 103. Eligible Projects (a) (2) (C)—Qualifying Transit Station 
We are concerned about some ofthe criteria listed as "negative environmental conditions that 
deter pedestrian circulation." Many BART stations are located in the middle of a freeway, such as 
MacArthur BART Station. This necessitates that pedestrians walk through a freeway 
underpass/tunnel to access the station. Mitigating the noise levels in tunnels such as these is 
difficult and often cost prohibitive. In addition, what is meant by regulated crossings that 
"prioritize" pedestrian movement? For arterials and highways, we believe a regulated crossing 
should be sufficient. 
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Section 103. Eligible Projects (a) (4)—Minimum Net Density 
The FAR ratios proposed for the minimum net density requirements are far too low to qualify as 
transformative TOD projects. We recommend the minimum FAR for a project in a Large City 
Downtown should be 4.0, an Urban Center should be 3.0, and all other areas should be 2.0. 

Section 103. Eligible Projects (b)(2) - Requirements for Housing Developments 
While this section allows for Housing Developments that consist of scattered sites with 
different ownership entities, the requirement that each site meet the requirements of 
paragraph 103(a)(3) would make ineligible a project that consists of one site containing a 
200 unit market rate project and an adjacent site containing a separate 30 unit assisted 
development. Development of assisted housing on separate parcels as part of an overall 
master development is frequently used to secure a greater number of affordable units and 
deeper affordability. The language in this section would require excluding the market 
rate component from consideration as part ofthe overall Housing Development, thereby 
excluding substantial amoimts of funding from calculation of leverage in Section 108(i). 
By contrast, a single 200 unit project that included 30 assisted units would be able to 
count towards leverage all the funding used for the market rate units in that development. 

Section 103. Eligible Projects (d)—Infrastructure Projects 
While HCD has revised this Section, we still urge the Department to explicitly state that 
infrastructure grant funding awarded in conjunction with qualifying restricted units should not 
trigger State prevailing wage requirements on the associated housing developments unless 

Tequirgd~byanother funding source directly tied to the housing component. For housing 
developments not otherwise subject to prevailing wage requirements (for example, projects 
providing affordable housing pursuant to a local indusionary zoning ordinance), this would have 
an adverse impact and could make otherwise qualifying projects infeasible, negating the 
beneficial impact ofthe infrastructure funding. 

Section 104. Efigifale Uses of Funds (a) 
There should be standard methods for calculating reasonable and necessaiy costs. There are 
many factors that are not under a local entity's control - labor, materials, local regulations for 
living wages, etc. 

Section 104 (d) (1) and (2): Eligible Uses of Funds—Infrastructure Projects 
Section (1) should be altered to specifically include relocation costs, and section (2) should 
specifically include permits and fees. 

Section 105 (e): Assistance Terms and Limits—^Predevelopment Loans 
As written, this part ofthe program places an unfair onus on local Redevelopment Agencies for 
the first year ofthe acquisition loan, requiring them to repay the State (with 6% interest) if an 
enforceable Disposition and Development Agreement is not executed within one year. To 
alleviate this, we suggest the following options: I) make the loans available directly to 
developers, as with the rest ofthe housing development funds; 2) make the loan payable from the 
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date ofthe first disbursement of funds rather than the award; and/or 3) do not charge interest to 
Redevelopment Agencies during the first year of the loan. 

Section 105 (f) (1): Grants for Infrastructure Projects—Repayment Period 
Tie repayment trigger date lo dale of "first disbursement of Program funds" rather than "date of 
the Program award". 

Section 105 (f) (2) Grants for Infrastructure Projects— Required Match 
The required match is too low and does not encourage or reward local investment. We 
recommend that it be changed to a 1:1 match of local funds. 

Section 105 (i) (5) Grants for Infrastructure Projects - Windfall Profit Restrictions 
This language is very vague; exactly what a windfall profit is considered to be should be defined 
in greater detail, and it should be clarified that the detennination of windfall profit be determined 
based on information available at the time ofthe application. Who will be determining what a 
"reasonable range" of profit is? The concerns about the necessity ofthe funds would be mitigated 
through increasing the matching requirement as described in our comments on Section (2). 

Section 107(a) (6) Application Threshold Requirements—Underwriting Standards 
While the underwriting requirements (operating/replacement reserves, fimding amounts, 
maximum developer fees) ofthe Uniform Multifamily Regulations ma>' be appropriate for the 
affordable components of TOD-funded Housing Developments, it may not be appropriate to hold 
the market rate components ofthe projects to these underwriting standards, especially with larger 
projects. Greater specificity and flexibilit}' here would be ideal. 

Section 108(b)(1): Application Selection Criteria—Transit Performance 
On-time performance for the transit operator is out ofthe control ofthe local jurisdiction applying 
for the funds and therefore should not be given as much weight forjudging the merits of a 
project. We believe that frequency of transit service is a more important criteria than on-time 
performance and is not adequately reflected in the selection criteria. 

Section 108(c) (3): Application Selection Criteria—Area designated for infill/TOD 
development and with coordinated public/private investment 
Sections (A) and (B) may be difficuk to meet. We recommend a smaller investment tlireshold of 
$3 million over the past ten years. These requirements strike us as somewhat antithetical to the 
intent ofthe program, which is to provide catalyst TOD projects. 

Section 108(d): Application Selection Criteria—^Income Targeting 
While we appreciate the desire to provide for deep income targeting, we remain concemed that 
the point system in this subsection is unreasonable for TOD projects, particularly in areas with 
high development and operating costs. Targeting ofthe restricted units to 20-40% of State 
Median Income will be very difficult to achieve in a high-cost housing market such as Oakland. 
Targeting at this level would require rents for a two bedroom unit ranging from $292 to $577 per 
month. These rents are well below typical operating expenses for affordable housing in the Bay 
Area, and are very difficult to achieve without substantial subsidies for operating support or 
project-based rental assistance. Such rents are not a reasonable expectation for TOD 
developments. 
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The addition of a point category for units at 50% of AMI is a helpful one for project feasibility, 
and in Oakland would serve a family of two earning up to $33,500 in a one bedroom unit for a 
maximum of $785 per month. However, we feel that 0.25 points per percentage of Restricted 
Units serving this income category' is inadequate, and would propose increasing this to 1 point per 
percentage of Restricted Units serving the 50% AMI level. 

While we generally applaud lower income targeting, we respectfully suggest that this program, 
which will involve higher construction and possibly operating costs and greater risks given the 
large projects involved, is not the appropriate venue for pushing deep affordability. As discussed 
in our comment letter on the first draft ofthe regulations for this program, we would therefore 
recommend providing limited points for units at the 60% AMI level, which would allow reaching 
to two person households earning up to $40,200 annually. 

Section 108(d): Application Selection Criteria—Income Targeting 
The reference to leverage points specifies subdivision (h), but as a result of renumbering these 
subsections, the correct cross-reference should be to subdivision (i). 

Section 108 (e) (1) and (2): Transit Supported Land Use 
The criteria in this section are not workable. Many ofthe land uses listed as transit-supportive are 
very parking or land intensive and therefore at odds with the basic principles of TOD. Examples 
of these include grocery stores, outdoor recreation facilities, places of worship, and schools. In 
addition, many transit station sites are in areas that are currently converting from industrial to 
residential, including the West Oakland and Coliseum BART Stations in Oakland. These projects 
are attempting to transform the area and put more transit-friendly uses in place and should not be 
penalized for the existing conditions. 

Section 108 (f) (1) Walkablc Corridor Features 
There still needs to be greater flexibility for built environments where existing infrastructure, 
such as freeways or the transit station itself, impacts the ability to create through streets in certain 
locations. 

Section 108(g) (2): Application Selection Criteria—^Parking Districts 
The criteria of whether or not a jurisdiction has created a parking assessment district has no 
relevance to the quality or success of a TOD project. This criteria should be eliminated. 

Section 108(g) (3): Application Selection Criteria—Transit Passes 
Paying $50-$75 per month in transit passes for tenants will stretch operating incomes 
(particularly for the restricted affordable units) unreasonably, especially given the potential 
restricted rents described above. 

Section 108(g) (6): Application Selection Criteria—^Maximum Parking Spaces 
If the maximum number of parking spaces is to be used as a criteria for awarding points to 
applications, then the parking standards should be stricter to reflect the primary goal of TOD. We 
recommend that in order to achieve these points the maximum number of parking spaces for 2+ 
bedroom units in a Large City Downtown be limited to 1.25, the maximum parking spaces in 
Urban Centers be limited to 1 for 0-1 bedroom units and 1.5 for 2+ bedroom units, and in all 
other areas the parking ratios should be limited to 1.25 for 0-1 bedroom units and 1.75 for 2+ 
bedroom units. 
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Section 108(j): Application Selection Criteria—Communitj'Support 
This is vague, please provide clarification regarding what documentation is appropriate for 
constituting public support. In addition, this section should address how to describe both support 
for and opposition to the project from within the community, since communir^' stakeholders are 
not one unanimous voice, but reflect multiple voices and perspectives. 

Thank you for consideration of each ofthe comments submitted. We look forward to further 
discussion regarding the development and implementation of TOD Housing Program. Please feel 
free to contact me at 510 238-2229 or by email at ccappio@oaklandnet.com. 

Sincerely, 

Claudia Cappio, 
Development Director 

CC: Mayor Ron Dellums 
Cit}' Council Members 
Cit>' Administrator Edgerly 

mailto:ccappio@oaklandnet.com

