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TO: HENRY L. GARDNER FROM: Rachel Flynn
INTERIM CITY ADMINISTRATOR

SUBJECT: 5816-5826 Mendoza Drive Utility Pole DATE: October 23, 2014
Telecommunications Project Appeal

City Administrator ‘){L‘D/ Date T /ﬁ/

Approval

COUNCIL DISTRICT: 4

RECOMMENDATION

Planning staff recommends that the City Council conduct a public héaring and upon conclusion
adopt:

A Resolution Uphalding Appeal #A13115, Thereby Reversing the Decision of the City
Planning Commission and Denying Regular Design Review to Attach a
Telecommunications Facility to a Utility Pole Located in the Public Right-of-Way at 5816-
5826 Mendoza Drive

Alternatively, should the Council wish to deny the Appeal and uphold the Regular Design
Review application, the City Council may, upon conclusion of a public hearing, adopt:

A Resolution Denying Appeal #A13115 and Upholding the Decision of the City Planning

Commission to Approve Regular Design Review To Attach A Telecommunications Facility
To A Utility Pole Located in the Public Right-of-Way At 5816-5826 Mendoza Drive

EXECUTIVE SUMMARY

On April 3, 2013, the Planning Commission held a public hearing and approved an applicatien
submitted by Mr. Matthew Yergovich on behalf of AT&T (“AT&T™) for a Regular Design
Review with additional telecommunications findings to attach an extension and two antennas to
an existing wooden ulility pole, and to mount equipment to the side of the utility pole. On April
15,2013, the appellant Mr. Gerald C. Sterns of Sterns & Walker filed a timely Appeal of the
Planning Commission’s decision (#A13115) on behalf of a neighborhood group, including 5809,
5816, 5817, 5825, and 5826 Mendoza Drive, 5990 Colton Drive, and 2 Cabrillo Place
(collectively, Appellants). On July 29, 2014 the City Council reviewed the appeal at a duly
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noticed public hearing and directed staff to return with a Resolution to approve the Appeal and
overturn the Planning Commission’s decision.

OUTCOME

Approval of the Appeal would result in overturning the Planning Commission’s approval of the
Regular Design Review application to attach a telecommunications facility to a utility pole
located in the public right-of-way at 5816-5826 Mendoza Drive. The zoning entitlements would
be effectively denied.

Alternatively, denial of the Appeal would uphold the Planming Commission’s decision of April
3, 2013, and approve the Regular Design Review application for the proposed
telecommunications facility, and the Applicant would be free to go forward with other steps
necessary to begin implementation.

BACKGROUND

Local Government Zoning Authority

In 2009, a State Supreme Court decision provided Qakland with design review discretion over
telecommunications projects when located in the public right-of-way. Prior to this decision,
these types of projects were not subject to Zoning permits. Telecommunications projects located
in the public right-of-way are also distinct from those located on private property, which have
always been subject to design review as well as a conditional use permit and possible variances
in certain situations.

In addition, the Telecommunications Act of 1996 prohibits any local zoning regulations
purporting to regulate the placement, construction and modification of personal wireless service
facilities on the basis, either directly or indirectly, of the environmental effects of radio
frequency emissions (RF) of such facilities, which otherwise comply with FCC standards in this
regard. This means that local authorities may not regulate the siting or construction of personal
wireless facilities based on RF standards that are more stringent than those promulgated by the
FCC.

Application

On January 28, 2013, a representative for AT&T submitted a Regular Design Review application
to the Bureau of Planning to construct a telecommunications facility on an existing utility pole
located in the public right-of-way. The proposal was to install an 8’-10” extension with two 2°-
2” antennas to a 38°-8” wooden Joint Pole Authority (JPA) utility pole owned by PG&E and

Item:
City Council
November 18, 2014



Henry L. Gardner, Interim City Administrator '
Subject: 5816-5826 Mendoza Drive Utility Pole Telecommunications Project Appeal

Date October 23, 2014 Page 3

located in the City public right-of-way at 5816 and 5826 Mendoza Drive, and to mount
equipment to the side of the pole between 11°-3” and 22°-2” in height.

Application Review and Decision

The site is a section of public right-of-way along Mendoza Drive containing a 38°-8” wooden
utility pole. This section of road contains no sidewalk. The surrounding area consists of a
hillside residential neighborhood with single-family homes. To the rear of the site are single
family homes on upslope lots. )

The proposal was to attach telecommunications antennas and an extension on top of the wooden
utility pole and install associated equipment to enhance wireless telecoramunications services
(i.e., cellular telephone and wireless data). The extension on top of the utility pole, which is
required for antenna clearanee above overhead utility lines, woald result in a top height of 48°-
7. The antennas would generally maintain the shape of the pole, and the pole mounted
equipment cabinet would be contained in a singular shroud. Both the equipment cabinet and
antennas would be painted matte (non-reflective) brown to match the color and finish of the
wooden pole.

In consideration of the proposal, but withont having access to vantage points on ptivate property
during a site visit, staff recommended Rlanning Commission approval of this application.

The City pnblicly noticed the projeet for seventeen (17) days for the Planming Commissiont
hearing of April 3, 2013 Staff did not receive evidence of potential view obstruetions during
this period. At the hearing on April 3, 2013, no evidence was presented to indicate a view
obstruction, and the Planning Commission approved (by a vote of 6 to 0) the requested planning
permit for the Project. On April 15, 2013, the appellants filed an appeal on behaif of numerous
adjacent residents (4#tachment A) The bases of the appeal were: (1) the public notification
process was flawed, thereby depriving neigitbors of due process and constiluting a taking; (2) a
view obstruction was not properly identified and relevant City policies were not adhered to, and
(3) emissions/environmental concerns were not adequately addressed. On September 23, 2013,
the Appellants submitted additional materials (numerous exhibits) to the City that are not
attached to this Appeal given they were not submitted within the 10-day legal Appeal period.

ANALYSIS

The Planning Code indicates that for an appeal of a Planning Commission decision on a Regular
Design Review:
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The appeal shall state specifically wherein it is clarmed there was an error or abuse of discretion
by the Commission or wherein uts decision 1s not supported by the evidence wn the record (OMC
Sec. 17.132.070(A).)

In considering the appeal, the Council shall determine whether the proposal conforms to the
applicable design review criteria, and may approve or disapprove the proposal or require such
changes therein or impose such reasonable conditions of approval as are in its judgment
necessary to ensure conformity to said criteria (OMC Sec. 17.136.090.)

On July 29, 2014, the City Council opened the public hearing, and heard testimony from the
Applicant, the Appeilunts, and members of the public. The Council closed the public hearing,
discussed the appeal, and directed staff to return with a resolution approving the Appeal,
overturming the Planning Commission’s approval of the project, and denying the proposed
telecommunications facility. Councilmember Schaaf stated that the proposal did not meet the
required findings (specifically, Finding No. 2) under Regular Design Review Criteria (OMC Sec.
17.136.040(B)) as set forth in the attached Findings for Denial. She also stated that AT&T
asserted but did not adequately demonstrate that a “significant gap” in coverage exists, or if it
does, that the proposed location is the “least intrusive way” to address this gap. Furthermore, the
proposal would not harmonize with the surrounding area; the proposal is not compatible with the
scenic and residential character and appearance in the surrounding neighborhood, as at least two
residences have significant views from their decks that will be negatively impacted.

POLICY ALTERNATIVES

‘On July 29, 2014, the City Copncil directed staff to return with a Resolution overturning the
Planning Commission approval of the project and denying the application. In the interim, the
applicant installed story poles with staff’s permission because the applicant wished to provide an
opportunity to Councilmembers, staff, and the public to view a representation of the proposed
height. Staff conducted a site visit to view the story poles and concluded that the proposal
remains supportable. Attached to this staff report are photographs of the story poles, as well as
the requested resolution overturning the Planning Commission approval and denying the
application.

PUBLIC OUTREACH/INTEREST

The appeal was publicly noticed and discussed with the appellants by staff.
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COORDINATION

This agenda report and legislation have been reviewed by the Office of the City Attorney and by
the Budget Office. :

COST SUMMARY/IMPLICATIONS

This appeal action would have no fiscal impact.

SUSTAINABLE OPPORTUNITIES

Economic: The Project Denial would have no economic impact.
Environmental. The Project Denial would not have an adverse effect on the environment,

Social Equity: The Project Denial would not affect social equity.

CEQA

Should the Council uphold the Appeal and thereby reverse the Planning Commission’s approval,
CEQA Guidelines Section 15270 (projects which are disapproved) would apply.

Should the Council deny the Appeal and uphold the Planning Commission’s approval, the
proposed telecommunications facilities are exempt from CEQA under CEQA Guidelines
ssections 15301 (minor alterations), 15183 (projects consistent with a community plan, general
plan, or zoning), and 15303 (small facilities or structures, installation of small new equipment
and facilities in small structures). None of the exceptions to the exemptions in CEQA Guidelines
Section 15300.2 are triggered by the proposed telecommunication facilities. Specifically, a) the
location 1s not designated hazardous or critical; b) the telecommunications facilities do not have
a cumulative impact because other telecommunications facilities are dispersed from each other
and not in the same places such that any visual or noise impacts do not cumulate; ¢) utility
facilities are common in the public right-of-way and are not an unusual circumstance; d) the area
is not a scenic highway; e) the area is not a hazardous waste site; and f) there is no change to a
historical resource

Item-
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'

For questions regarding this report, please contact Aubrey Rose AICP, Planner 11, at (510) 238-
2071 or arose@oaklandnet.com.

Respecifully submitted,

| Rachel Flyr)é/ Director
Planmng and Building Department

Reviewed by
Scott Miller, Zoning Manager

/ Prepared by-
Aubrey Rose AICP, Planner IT

Attachments:

A. Appeal #4131135, filed April 15, 2013

B April 3, 2013 Planning Commission Staff Report with Attachments
L. Correspondence by AT& T dated May 21, 2014
D

Photographs of story poles
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PTS100-01 UPDATE/QUERY PROJECT INFORMATION 4/15/13 14:27:31
Next Option: 101
Applic#* A13115  Type: RELATED TO APPLICATION#: DR13020 Tract
Date Filed: 04/15/13 Complete By: 05/15/13 Disposition:
NUMBER STREET NAME  SUFFIX* SUITE ASSESSOR PARCEL#

Site addr: 1) 58286 MENDOZA DR 048F-7870-028-00
2)
3)
Zoning* RH-4 GP Use Prcl Cond: X Cond Aprvl: Viol:

Proj Descr: APPEAL: approval of DR13020 (Telecom on JPA pole)
Planning Commission 4/3/13

Envirn Rev: Exempt? (Y¥/N)}: Y Sect: 15268 EX ER Applic#:
Track: ‘ _Lic# Phoned# Bpplicant
Owner: DUDLEY MINDA

Contractor:

Arch/Engr:
Agent: GERALD STERNS/STERNS & WALKER {510)267-0500 X

Applicant Addr: 825 WASHINGTON ST #305 No Fee:
City/State: OAKLAND, CA Zip: 94607

Other Related Applicits: CM13016 DR13023 DR13024 DR13027 DR13029
PR13031 DR13034 DR13035 DR13036 DR13037
F3=Ext F5=Chg F6=Add F7=Fwd F8=B¢ck Fll=Fnd Fl2=Prv F23=Dsc F24=Com

ATTACHMENT A



PTS113-CPD UPDATE/QUERY APPLICATION FEE RECORD 4/15/13 14:27:42

RELATED TO APPLICATION$#: DR1302D Next Option: 106
Appl#: AL3115  Pmt#: 001 Disp: Type: Filed: 04/15/13
Address: 5826 MENDOZA DR Unit: Parcel: 048F-7370-028-00

Descr: APPEAL: approval of DR13020 (Telecom on JPA pole)
Other Related Applic#s: CM1301lé DR13023 DR13024 DR13027 DR13029
DR13031 DR13034 DR13035 DR13036 DRr13037

Envirn Rev Determ: EX Date: 04/15/13 Sect#: 15268 ER Appl#:
Site Area Sgq. Ft.: PUD~-Prelim/Final (P/F):
PUD Floor Area Sg. Ft.: ‘ Condo Conversion? {(Y/N):
S-11 Nbr of Dwelling Units: S-11 Map Review? (Y/N):
Des Rev-New Constr? (Y/N): Des Rev Value > $150,000? (¥/N):
Nbr Subdivision Lots: Invstg: Nbr Trees Review:
Payment Type* FIL APPL FILING PAYMENT (PLNG PERMITS)
Applic 917.00 Exempt 262.00 Appeal Eng-Sves
Notific Special Neotific Other
Tech 61.90 Red Mgt 112.01 Invstg i
Total 1,352.91 Effctv 04/15/13 Init ABR Paid Rg Rcpt
NSF Refunded Amount
Dlng Notice
Comment:

Fl=Hlp F3=Ext F5=Chg F6=Add F7=Fwd F8=Bck F39=Del Fll=Fnd Fl2=Prv F24=Com



. CITY OF OAKLAND

N cFf, A’r‘{-v
S e APPEAL FORM
Commurily an FOR DECISION TO PLANNING COMMISSION, CITY

Develapment Agancy

COUNCIL OR HEARING OFFICER

PROJECT INFORMATION
Case No. of Appealed Project: ___DR13020

Project Addiess of Appealed ProjECt'w_Moza%gaq&&né_

- Assigned Case Planner/City Staff. _ ayRREY_ROSE

APPELLANT INFORMATION: : 7

Printed Name: _ Sterns & Walker ** Phone Number' (5101 267 o500

Mailing Address: 825 Washington St #305  Alternate Contact Number: ‘,
City/Zip Code Oakland 94607 Represenﬁng:Neighborhooa Group, including 582:1_5,5826,
ETN]: . sterns@trial. law,com 5817 .5816,5809 M‘en:ioza & others ‘

. on behalf of neighborhood group

; An appeal is hereby submitted on:’

. 0 AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING
: COMMISSION OR HEARING OFFICER)

YOU MUST INDICATE ALL THAT APPLY:

Approving an application on an Administrative Decision

Denying an application for an Administrative Decision

Administrative Determination or Interpretation by the Zoning Administrator
Other (please specify)

CCOo¥W

. Please identify the specific Adminstrative Decision/Determination Upon Which Your Appeal is
Based Pursuant to the Oakland Municipal and Planning Codes listed below:

Admnistrative Determination or Interpretation (OPC Sec. 17.132.020)
Determination of General Plan Conformity (OPC Sec. 17.01.080)
Design Review (OPC Sec. 17 136.080)
Small Project Design Review (OPC Sec. 17 136.130)
Minor Conditional Use Permit (OPC Sec. 17.134.060)
Minor Variance {OPC Sec. 17.148.060)
Tentative Parcel Map (OMC Section 16.304.100)
Certain Environmental Determinations (OPC Sec. 17.158.220}
Creek Protection Permit (OMC Sec. 13.16.450) -
Creek Determination (OMC Sec. 13.16.460)
City Planner’s determination regarding a revocation hearing (OPC Sec. 17.152.080)
Heanng Officer’s revocation/impose or amernd conditions
{OPC Secs. 17.152.150 &/or 17.156.160)
Other (please specify)Exigting facilities (sec 15301)
OMC 17,128.070 (B). OMC.Sec,17,136.040 (B)

({continued on reverse)

-

A cooopocooo¥oo

L \Zoning Counter Files\Application, Basic, Pre, AppealsiOnginalsiAppes] application (5-31-11) doc Revised 5/31/11




(Continued)

0 A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL) . % Granting an application to: OR Q Denying an application to:

YOU MUST INDICATE ALL THAT APPLY:

Pursnant to the Oakland Muricipal and Planning Codes listed below:

0 Major Conditional Use Permit (OPC Sec. 17.134.070)

Q Magjor Variance (OPC Sec. 17 148 070)

O Design Review (OPC Sec. 17.136.090)

O Tentative Map (OMC Sec. 16.32.050)

O Planned Unit Development (OPC Sec 17.140.070)

O Environmental Impact Report Certification (OPC Sec. 17.158.220F)

0 Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)

O Revocation/impose or amend conditions (OPC Sec. 17.152.160})

Q Revocation of Deemed Approved Status (OPC Sec. 17 156.170)

3 Other (please specify) OMC Sec,17.136,040 (B): OMC Ssc, 17,128,070 (B)

FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes

listed above shall state specifically wherein it is claimed there was an error or abuse of discretion by the Zoning

Administrator, other administrative decisionmaker or Commission (Advisory Agency) or whereln their/its decision

is not supported by substantial evidence in the record, or in the case of Rezoning, Landmark Designation,

Development Control Map, or Law Change by the Comimission, shall state specifically wherein 1t is claimed 'fhe
. Commission erred in its decision. '

You must raise each and every issue you wish to appeal on this Appeal Form (or attached additional sheets). Failure to
raise each and every issue you wish to challenge/appeal on this Appeal Form (or attached additional sheets), and
provide supporting documentation along with this Appeal Form, may preclude you from raising such 1ssues duriag
your appeal and/or in court. However, the appeal will be limited to issues and/or evidence presented to the
decision-maker prior to the close of the public hearing/comment period on the matter.

The appeal is based on the following: (4ftach additional sheets as needed.)

This 1s an application on behalf of ATET to install a commnications (2} — —
tower on top of an existipng utility pole in a wooded residential avea in -

Oakland, This was approved by the Planning Commission on 4 April 2013 aver

objections made by individual affected neiaghbors and a letter of Obiection

(see continuaticon sheetg)

Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along with this Appeal
Form, however, the appeal will be limited evidenoe presented to tite decision-maker prior to the close of the public
hearing/comment period on the matter.

{Continued on reverse)

Revised 5/31/11



Attachment sheet 1 to Appeal from Planning Commission decision 4 April 2013

-

Sent on behalf of them collectively (see letter of Sterns & Walker, dated 29 March 2013 attached). This
appeal 15 based on all grounds set forth therein, as well as each and all of the following:

1.

The Commission did not afford potentially affected neighbors and property owners fair,
adequate or timely notice of the proposed instailation by ATT of the tower in guestion and its
potential impact on them, dor of the Hearing it had scheduled with respect thereto, thus
viclating fundamental rights of due process and oppertunity to be heard;

it further failed to afford ample notice or follow required procedures in that allowing the
installation and operation of the proposed tower could, among other things, amount toc a
“Taking” of private property within the meaning of the federal and state constitutions , without
due process nor fair compensatien therefore;
The manner of notice provided by the Commission of the intended installation and Hearing was
neither timely nor legal, in that the nbtices posted on utitity poles and other means v the area
were incarrectly dated and inaccurate, thus further impairing the rights of appellants to fair and
reasonable notice and due process;

No adequate inquiry or study was made or required of ATT or others by the Commission into the
issue of potential impact of the project of the view corridor rights of some of the neighbors in
the area, thus potentially violating their rights under City of Oakland Ordinance 15.52.040
and/or other laws regarding view corridors;
No adequate inquiry of study was made or required of ATT or othars by the Commission as to
the potential environmental and health and safety issues possible or probable in the operation
of these towers, particularily with respect te electro-magnetic activity, dissemination of
potential harmful microwave or ather radiation and the impacts, cumilative or otherwise of
same. No environmental impact report or anything even close was undertaken, nor apparently
even considered. :
For reasons of its owr;, and we submit not inpelled by any pressing economic, civic or
governmental need, the Commission allowed and sanctioned the whole process of approval and
installation of these towers to be put on'a Iiteral “fast track,” to effectively deprive those
potentially effected of any raasonable opportunity to investigate, locate and marshal evidence
relevant to all these issues and to respand thereto, thus futher denying adequate and
reasonsonable notice and futher denying doe process.
The Commission violated its own internal rules and guidelines as well as the Oakland General
Plan regarding applications and hearings of this kind, specifically (1) in reaching conclusions that
“the site (of proposed tower) does not directly front a residence, a significant view from a home
or a scenic vista;” (2) making the unwarranted assumption that since “The General Plan is silent
on telecommunications activities (which are classified as Essential Service.Civic Activity under
the Planning Code}), that somehow that silence or omission translates into a niandate to allow
something (this network of towers emitting who knows what and in what amounts) that



probably did not even exist at the of the writing of the General Plan. The rush to judgment has
not left appellants enough time to specifically research this issue.

Thus, the Comeission findings further conclude with tha observation: “The proposal is meant
to enhance service to residents fram a highly effective location with a relatively unobtrusive
design.” There 15 no evidence and no basis in thg record for this concluston, and notably, no
mention whatsoever of environmental, potential cumulative radiation,micro-wave or similar, or
view issues

Insofar as the Commussion may be vested with discretion in respect to the evaluation of these
matters, for all the aboveireasomns, we respectfolly subnut, this discretion, at least in part, was
abused. '

Appellants further respectfully request their appeal to be based on any and all other facts,
records and evidence that may now exist, whether in the records of the City of Oakland, ATT or
otherwise, but are currently unknown to appellants.



Case No. DR 13020

Attachment sheet to Appeal from Planning Commission decision 4 April 2013

Addendum list of participating residents:

5809 Mendoza — Aiyer

5816 Mendoza — Ducker

5817 Mendaza — Sterns

5825 Mendoza —- Rob .
5826 Mendoza - Dudley

5990 Cofton - Wright

2 Cabrillo Place
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Law Offices of
j Sterns & Walker

Ratte Building,0ld Oakland

Toll Free (800) 543-2304 825 Washington St, Swite 305 580 Californuia St, Suite 500
il Serns@ A i b Cakland, California 94607 San Francisco, Calitornia 94104
(510} 2670500 rel (415) 2554700

websites www trial-law com

www airlawyer ner (510) 267-0506 fax

Piease Reply to Ozkland

March 29, 2013

Zoning Division of Planning, Building and Neighborhood Preservation
City of Qakland Planning and Zoning Division

rank H. Ogawa Plaza, 2™ Floor
QOakland CA 94612-2031

Re: Notice of Hearing April 3, 2013 re ATT request [0 install towers on existing utility
poles, adjacent to 5826 Mendoza Drive, Oakland. Reference Case file No. DR 130620;
adjacent 048F-7370-028-00; utility pole 5 PA

Dear Sirs:

This letter is written to object to the approval of this project at this time by
Planning and Zonlng, or whoever else makes the final decision on- the part of the
City. My residence is at 5817 Mendoza, apparently just across the street, or otherwise
near to the designated pole. Since several notices were posted in various places, we
cannct discern exactly which pole or poles are involved, but it or they most certainly
appear to be in close proximity to a number of houses, including mine, and will be
essentially directly overhead.

) The bases of the objections, as we are able to articulate them at thls time with
the hmited information that we have, are:

1. The posting date is not correct and therefore their validity is irr question, 1
believe that all such notices of this type (tacked to trees, poles, whatever)
need to be properly dated. This notice indicates it was posted on April 15,
2013, which, of course is not possible, since we have not reached April
yet. Further, such date would after the hearing and after objection and
appeal time has run, and.render its provisions and instructions moot.

2. Even assuming the notice is valid even with the incorrect date, we have
determined that it has to have been posted no longer than about one week -

Europe Of Counsel
Ude Budding Law, Berlin Asta- Paeifie Central & South America
Stephen M Mirchell, Ignacio Sapole, Carlos Enrique, Lozep Polanco,

Needleman, Treon, Solicitors, London c Sapelo, Velez, Bundang & Buhlan, Manila Guatemala City



ago, which, considering the nearness of the hearing date and the very short
deadlines allowed for objection, comment and/or appeal, which in turn are
said to be a condition precedent for a later court challenge of any of what is
going, I wontd submit this far frem a reasonable' nafice considaring the
content of the notice, and thus violates at a minimum due process, and.
perhaps other rules and regulations as wel .

3. There is insufficient time to make any mdaningful research cohcerning what
appear to be some potential serious guestions ahout what exactly ATT is
planning fo do with these extended towers. The information we have been
able to obtain so far makes refetences to CEQA, notably sections £5301 and
15383, but bath a ve~y detailed, and the brief review we have been able to
make reveals no reference to microwave towers or cell phone towers, if
indeed, these are what are aeing proposed. The website reference to a
supposed information cite for CEQA guestions was answered with a brief E
mail response: “we cannot give you any legal advice.”

4, There Is a suggestion that some sort of aotharity, stato or federal Has
preapproved all this, and/or these towers will be exempt from any sort of

. Environmental Review. If this is so, it does not sound all good. For instance,
what sort of emissions, radiation, microwaves, and nbw much will be gaing to
or emanating from these towers? What st:dies have been done on this? How
will such emissions be measured or monitcred and who will do this? What is
the risk to paoplo in the houses directly adjacent and uoder these towers, and
how would that be measured. Why is it necessary to place such towers
directly in the middle of what is an otherwise, tranquil, wooded, residential

/- part of the city? We don't eveo have sidewalks, and people seem to prefer it
that way.

5. This seeming rush to judgment, to push this through on minimum notice and
very little information reminds us of other similec expedited situations, where
unknown devices dealing unknown amounts of radfation were rushed into
service — as in with the original backscatter devices pushed into the airport
security check points, and tater withdrawn hastily after a pUblic backiash.

It sees very clear that more time has to be afforded all who might be affected by
these towers to find out what is going an and what indeed ere the real risks. If there
are none, and this can be substantiated by ATT witt a credible EIR, then there may be
no problem, other than the esthetics, which of course is another issue.

We ask the Commission to table this who!e matter for at least ninety (90) days to allow
these issues to be properly mvestigated and researched. This s certainly reéasonable.
Whatever area of Oaklend is supposed to be benefited by this addition to the electrortic
clutter we all share these days, seems to have done all right for some time with
whatever existing facilities ATT is using.



I regret that I will not be able to attend or participate in the scheduled hearing. I have
previously set legal commitment in southern California, but I ask that this letter be
made part of the record. As requested, a stamped return envelope is enclosed for any
decision or other material you wish to send back.

Thank you for your kind attention.

Respectfully yours,

Gerald C. Sterns



Oakland City Planning Commission STAFF REPORT
Case File Number DR13020 April 3,2013

Utility pole in public right-of-way adjacent to:
5826 Mendoza Drive (see reverse for map)
Assessor’s Parcel Numbers: Adjacent to: 048F-7370-028-G0

Proposal: To install an 8°-10” tall extension with two 2°-2" tall antennas
(approx.) on top of a 38°-8” utility pole (proposed top height = 48-
77) and equipment pole-mounted between 11°-3” and 22°-2” n
height

Location:

Pursuant to Federal and State law, City review for this
k ) application is essentially limited to design considerations only
Applicant/ Matt Yergovich on behalf of Extenet (for: AT&T)
Phone Number: {415) 596-3747

Owners: City of Qakland (Public right-of-way); PG&E (utility pole)

Planning Permits Required: Regular Design Review to attach a Telecommunications Facility to
a Jomt Pole Anthority utihty pole located within a Residential Zone
General Plan: Hillside Re:\sidentml ~
Zoning: RH-4 Hillside Residenttal Zone
Environmental FExempt, Section 15301 of the State CEQA. Guidelines:

) Determination: *1sting Facilities;

Section 15183 of the State CEQA Guidelines:
Project consistent with a Community Plan, General Plan or Zomng
Historic Status; None
Service Delivery District:
City Council District: 4
Date Filed: Jalmaly 28, 2013
Staff Recommendation: Approve with conditions
Finality of Decision: Appealable to City Council within 10 days

For Further Information: Contact case planner Aubrey Rose, AICP, Planner II at

(510) 238-2071 or arose@oaklandnet.com

[

SUMMARY

The applicant requests Planning Commuission approval to mstall an extension with two antennas on top of
a utihity pole, with equipment attached to the side of the pole, for wireless telecommunications purposes.
The project 1s subject to Regular Design Review as an attachment to a utility pole located mn a residential
zone, The Zomng Manager has referred the application to the Planning Commssion for review.

Staff recommends approval of the requested permmt, as conditioned, subject to the attached Fmdmgs and
Conditions of Approval

ATTACHMENT B
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BACKGROUND

State case law (Sprint v. Palos Verdes Estates) has enabled the City to require Design Review for
telecommunications facilities attached to existing utility poles located wathin the night-of-way. The
Planning & Zonimng Division has determined that such Design Reviews be decided at the equivalent level
as telecommunications projects located on private property located in the same zone.

Limitations on Local Government Zoning Authority under the Telecommunications Act of 1996

Section 704 of the Telecommunications Act of 1996 (TCA) provades federal standards for the siting of
“Personal Wireless Services Facilities ” “Personal Wireless Services” mnclude all commercial mobile
services (includmg personal communications services (PCS), cellular radio mobale services, and pagmg);
unlicensed wireless services, and common carrier wircless exchange access services Under Section 704,
local zoning authority over personal wireless services 1s preserved such that the FCC 1s prevented from
‘precmptmg local land use decisions, however, local government zoning decisions are still restricted by
several provisions of federal law

Under Section 253 of the TCA, no state or local regulation or other legal requirement can prohibrt or
have the effect of prohibiting the ability of any entity to provide any mterstate or intrastate
telecommunications service.

Further, Section 704 of the TCA mposes liimitations on what local and state governments can do. Section
704 prohibits any state and local government action which unreasonably disenminates among personal
wireless providers Local govemments must ensure that 1ts wireless ordinance does not contain
requirements 1 the form of regulatory terms or fees which may have the “effect” of prohibifing the
placement, construction, or modification of personal wireless services

Section 704 also preempts any local zonmng regulation purporting to regulate the placement, construction
and modification of personal wireless service facilities on the basis, erther directly or indirectly, on the
environmental effects of radio frequency emassions (RF) of such facilities, which otherwise comply with
FCC standards n this regard See, 47 U S C 332(c)(7)(B)(1v) (1996). This means that local authorrties
may not regulate the sitg or construction of persenal wireless facihtics based on RF standards that are
more stringent than those promulgated by the FCC.

Section 704 mandates that loca] governments act upon personal wireless service facility siting
applications to place, construct, or modify a facility within a reasonable tume. 47 U.S.C.332(c}7)(BX1m).
See FCC Shot Clock rulmg sething forth “reasonable time” standards for apphcations deemed complete.

Section 704 also mandates that the FCC provide techmnical support to local governments in order to
encourage them to make property, rights-of-way, and easements under their jurisdiction available for the
placement of new spectrum-lbased telccommunications services. This proceeding 1s currently at the
comment stage.

For more information on the FCC’s junsdiction in this area, contact Steve Markendorff, Chief of the
Broadband Branch, Commercial Wireless Division, Wireless Telecommunications Bureau at (202) 418-
0640 or e-mail "smarkend@fce.gov" ;

The effect of the preceding section 'on this application are discussed 1n the Key Issues And Impacts
section of this report
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SITE DESCRIPTION

The site 1s a sechon of public right-of-way contaimng a wooden ufility pole (38°-8" tall). The public
right-of-way measures fifty feet and the pavement measures twenty six feet m wadth. The street does not
contam sidewalks The surrounding area consists of a hillside residential neighborhood with smgle-
farmily homes To the rear of the site is a steep upslope (greater than twenty percent, approximately
thirty-five foot mise) and the rear of two adjacent two-story homes (5816 and 5826 Mendoza Drive). The
homes are situated towards the center of the lots and accessed from an adjacent alley. Several mature
trees are lacated between the homes and the utility pole. Based on the orientation of the homes, 1t does
not appear from public nght-of-way that the pole 1s located directly m any home’s view cormdor Across
the street are homes on down slope lots  Several homes m the area contain views

—

PROJECT DESCRIPTION

The proposal 1s to mnstall an 8’-10” tall extension with two 2°-2” tall antennas (approx.) on top of a 38°-
8” utility pole (proposed top height = 48°-7"} and equipment mounted to the pole between 11°-3” and
22°-2” m height The antennas would be wider than the extension. The extension on top of the pole s
required for antenna clearance above overhead utility hnes. The purpose of the project would be to
enhance wireless telecommunications (cellular telephones service).

GENERAL PLAN ANALYSIS

The site 15located in a Hillside Residential area under the General Plan  The mntent of the Hillside
Residennal area 15 “fo create, maintain, and enhance residential areas characterized by detached,
stngle untt structures.”’ The General Plan s silent on telecommunications activities (which are classified
as Essential Service Civic Activity under the Planmng Code). The purpose of the proposal would be to”
enhance service Lo residents from a highly effective location with a relatively unobtrusive design. Staff
finds the proposal to be i conformance with the General Plan.

ZONING ANALYSIS

The site 15 located within the RH-4 Hillside Residential Zone - 4. The mtent of the RH-4 zone 15* “fo
create, maintain, and enhance areas for single-family dwellings on lots of 6,500 to 8,000 square feet and
w8 typreally appropriate in already developed areas of the Oakland Hills ™

As described in the Background section of this report, telecommumecations facilities located on Jomt Pole
Authortty (JPA) utility poles are subject to Design Review. Additional findings for Macro facilities
apply to all JPA cases. Findings requured to approve the project ensure the location and design are not
obstructiverand are concealed to the extent practicable. Authonty for review and approval 1s to be
equivalent to Zonmg for private property. Therefore, the subject proposal requires Plannung Commussion
review. The Planning Comrmssion has approved cases that were located mn front of trees and not
residences, andhas denred cases frenting residences with significant views where the proposal would
create an obstruction Given advancing technologies, enhanced service at this location would assist users
in the residentral zone The antennas would generally maintain tlie shape of the JPA pole. The proposal
meets the Telecommunications Regulations for Site Location Preferences for locating on City property
on a quasi-public facility and a site alternatives analysis 1s not required A site design preference analysis
and a satisfactory ermussions (RF) report have been submutted. Staff finds the proposal to be consistent
with the Planning Code g

'
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ENVIRONMENTAL DETERMINATION

The Califormia Environmental Quality Act (CEQA) Guidelines categonically éxempts specific types of
projects from environmental review Section 15301 of the State CEQA Guidelmes exempts projects
mvolving “  the operation, repair, maintenance, permitiing, leasing, licensing, or nunor alteraiton of
existing public or private structures, facilities, mechanical equipment, or topographical features, mmvolving
negligible or no expansion of use . The proposal to attach wireless telecommunications antennas and
related equipment to an existing wooden utility pole meets this descnption. The project 1s therefore exempt
from further Environmental Review.

KEY ISSUES AND IMPACTS

In addition to ensurmg this type of request meets required legal findings, proposed wareless
telecommumcations facihties must meet specific development standards, and site location and design
preferences, and possess a satisfactory radio frequency emissions report.

Project Site }
Section 17 128 110 of the City of Oakland Telecommumication Regulations requires, that wireless facilities

shall generally be located on designated properties or facilities m the followng order of preference:

A Co-located on an existing structure or facility with existing wireless antennas.
B. City owned properties or other public or quasi-pubhc facilities

C Existing commercial or industrial structures i non-residential zones.

D. Existing oommercial or industrial structures in residential zones.

E Other non-residential uses i residential zones.

F Residential'uses i non-residential zones

G. Residential uses mresniential zanes

*Facilities locating on an A, B or C ranked preference do not require a site alternatives analysis.

Simce the proposed project mvolves the attachment antennas on an existing structure, the proposed
development meets the (B) located on an exasting structure or facihity, therefore a site alternatives analysis
1s not required.

Project Design ‘
Section 17.128 120 of the City of Oakland Telecommumicahons Regulations mdicates that new wireless

facilities shal! generally be designed m the followng order of preference:

A Building or structure mounted antennas completely concealed from view

B. Building or structure mounted antennas set back from roaf edge, not visible from public nght-of
way.

C. Building or structure mounted antennas below roof hine (facade mount, pole rdount) visible from-
public right-of-way, painted to match existing structure

D. Buildmg or structure mounted antennas above roof line visible from public right of-way.

E Monopoles.

F Towers.
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* Facilities designed to meet an A or B ranked preference do not require site design alternatives analysis.

Facihties designed to meet a C through F ranked preference, inclusive, must subrmut a site design
alternatives analysts as part of the required apphcation materials. A site design alternatives analysis shall,

at a mummum, consist of*

a Written evidence mdicating why each such lugher preference design alternative cannot be used Such evidence
shall be 1 sufficient detail that mdependent verification could be obtamed if required by the City of Oakland Zomng
Manager Evidence should indicate 1f the reason an alternative was rejected was techmcal (e.g. incorrect height,
mterfercnce fiom existing RF sources, mabihty to cover required area) or for other concerns (e g. mability to provide
utihities, construction or structural impediments)

The project meets preference (D) smce the antennas would be visible from the public i1 ght—of-way and a site
design alternatives 1s therefore required A satisfactory report has been submutted and 1s aftached to ttus
report

Project Radio Freauency Emissions Standards

Section 17.128.130 of the City of Qakland Telecommunication Regulations require that the applicant subnmt
the following venfications mcluding requests for modifications to existing facihties:

a With the imtial apphcation, a RF emmssions report, prepared by a licensed professional
engmeer or other expert, indicating that the proposed site will operate within the current
acceptable thresholds as established by the Federal government or any such agency who may
be subsequently authonzed to establish such standards.

b Prior to commencement of construction, a RF emzissions report mndicating the baseline RF
emssions condition at the proposed site.

c. Pnior to final building permit sign off, an RF emisstons report indicating that the site 1s actually
operating within the acceptable thresholds as established by the Federal government or any
such agency who may be subsequently authorized to establish such standards.

A satisfactory RF ermissions report has been submitted.

In consideration of the proposal, site swrroundings, and discussions regarding cases under this type of
review, staff recommends Planning Commssion approval of this appheation for the following reasons

The site does not directly front:
¢ areswdence °
» asigmficant view from a home (for example, view of the Bay)
® ascenic vista

The proposal features:
s  an existing structure (JPA pole) n an area lacking other non-residential structures
=  a facility not appreciahly taller than adjacent structures (that 1s, trees) '
* no ground mounted equipment cabmets
s satsfactory reports

Staff recommends the following conditions:

¢  pole mounted equipment cabinets to be encased m a single, continuous shroud painted matte brown
to match the color and finish of the wooden utility pole
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* Facilities designed to meet an A or B ranked preference do not require site design alternatives analysis.
Facilities designed to meet a C through F ranked preference, inclusive, must submit a site design
alternatives analysis as part of the required application matenials. A site design alternatives analysis shall,
at 2 mmimuim, consist of’ i

a. Witten evidence indicating why each such ligher preference design alternative cannot be used Such evidence
shall be m sufficient detail that independent venfication could be obtamed if required by the City of Oakland Zonmg
Manager Evidence should ndicate 1f the reason an alternative was rejected was techmical (e.g mcorrect heaght,
mterference fiom existing R¥ souices, mabihity to cover required area) or for other concerns (e g mahhty to provide
utilities, construction or structural impediments).

The project meets preference (D) since the antennas would be visible from the public nght-of-way and a site
design alternatives 1s therefore required. A satisfactory report has been submutted and 1s attached to this
report

Project Radio Frequency Emissions Standards

Sectron 17.128 130 of the City of Oakland Telecommunication Regulations require that the appheant submit
the following venfications including requests for modifications to existing facihities:

a With the matial application, a RF emissions report, prepated by a licensed professional
engineer or other expert, indicating that the proposed site will operate within the current
acceptable thresholds as established by the Federal government or any such agency who may
be subsequently authorized to establish such standards.

b. Prior to commencement of construction, a:RF emissions report indicating the baseline RF
emissions condition at the proposed site.

¢ Puor to final bwlding permit sign off, an RF emissions report indicating that the site 1s actually
operating withm the acceptable thresholds as established by the Federal government or any
such agency who may be subsequently authorized to establish such standards.

A satisfactory RF emissions report has been submutted and 1s attached to this report.

In consideration of the proposal, site surroundings, and discussions regarding cases under this type of
review, staff recommends Planming Commussion approval of this application for the following reasons:

The site does not directly front:
» aresidence
* asigmficant view from a home (for example, view of the Bay)
* ascenic vista

The proposal features:
¢ an existing structure (JPA pole) 1n an area lacking other non-residential structures
e afacility not appreciably talier than adjacent structures (that 1s, trees)
.+ no ground mounted equipment cabinets
+ sabsfactory reports

Staff recommends the following conditions:
- ® pole mounted equipment cabinets to be encased m a smgle, contmuous shroud pamted maite brown
to mateh the color and finish of the waoden utility pole
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» the antennas and connectmg apparatus and all equipment be painted matte brown to match the color
and fimish of the wooden pole

{
RECOMMENDATIONS: 1. Affirm staff’s environmental deternunation

'~ 2 Approve the Regular Design Review subject to the attached Findings,
Additional Findings, and Conditions

Prepared by:

Lobr,, o
AUBREY ROSE
Planner 1T

Approved by*

OBERT MERKAMP
Acting Zoning Manager

Approved for forwardmg to the
Crty Planming Cormmission

%ﬁm f @ Ltme———y b
CHEL FL { Director

Departiment of Plantung and Building
' )

ATTACHMENTS:

Findings for Approval

Conditions of Approval

Plans .

Apphcant’s Photo-Simulations

Site Design Preference Analysis

RF Emussions Report by Hammett & Edison, Inc. dated December 13, 2012

HEY oW
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Attachment A: Findings for Approval '

Thus proposal meets the required findings under Regular Design Review Criteria (OMC Sec.
17.136 040(BY) and Destgn Review Criteria for Macro Facilities (OMC See 17 128.070(B)) as set forth

below. Requred findings are shown m bold type, expianations as to why these findings can be made are
m normal type

—

REGULAR DESIGN REVIEW CRITERIA FOR NONRESIDENTIAL FACILITIES(OMC SEC.
17.136.040(B))

1. That the proposal will help achieve or maintain a group of facilities which are well related to one
another and which, when taken together, will result in a well-composed design, with consideration
given to site, landscape, bulk, height, arrangement, texture, materials, colors, and appurtenances; the
relation of these factors to other facilities in the vicinity; and the relation of the proposal to the total
setting as seen from key points in the surrounding area. Only elements of design which have some
significant relationship to outside appcarance shall be considered, except as otherwise provided in
Section 17.136.060; :

The proposal 15 to attach an 8'-10” tall extension with two 2'-2” tall antennas (approx.) on top of a 38-8”
utilfy pole (proposed top height = 48”-7") and equipment pole mounted between 11°-3” and 22°-2” 1
height for wireless telecommunications purpeses. The antennas will be wider than the extension. The
extension on top of the pole 1s requited for antenna clearance above overhead utility lines.

The surrounding area consists of a hillsideresidential ne‘l\ghborhaotl with single-family homtes. To the
rear of the site is a steep upslope (greater than twenty percent, approximately tharty-five foot rise) and the
rear of two adjacent two-story homes (5816 and 5826 Mendoza Drive). The homes are situated towards
the center of the lots and accessed frora an adjacent alley. Several mature trees are located hetween the
homes and the utility pole. Based on the orientation of the homes, 1t does not appear that the pole 1s
located directly in a view cormidor. Across the street are homes on down slope lots  Several homes 1n the
area contain views.

Given advancing technologies, enhanced service at this location will assist users m the residential zone.
The antennas will generally maintain the shape of the JPA pole and pole mounted equipment cabinets, as
conditioned, will be contained in a smgular sheath pamted matte brown to match the color and fimsh of
the wooden pole.

2, That the proposed design will be of a quality and character which harmonizes with, and serves to
protect the value of, private and public investments in the area;

This finding 15 met for the following reasons.

The site does not directly front
¢ aresidence
+ asignificant view from a home (for example, view of the Bay)
*  ascemc vista i

i

The proposal features-
* anexisting structure (JPA pole) m an area lacking other non-residential structures
+ afacility not appreciably taller than adjacent structures (that 1s, trees)
*+ 1o ground mounted equipment cabmets

ATTACHMENT
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Condrtions of approval contain the followmng requrements:

e pole mounted equipment cabinets to be encased 1n a single, continuous shroud pamted matte brown
to match the color and finish of the wooden utihty pole

e the antennas and connecting apparatus and all equipment be pamnted matte brown to match the color
and finish of the wooden pole

3. That the proposed design conforms in all significant respects with the Oakland General Plan and
with any applicable design review guidelines or criteria, district plan, or develapment control map
which have been adopted by the Planning Commission or City Council.

The sate 15 located in a Hillside Residential area under the General Plan The mtent of the Hillside
Residential area 1s° “fo create, mamntain, and enhance residential areas characterized by detached,
smgle unit structures ” The General Plan 1s silent on telecommumecations activities (which are classified
as Essential Service Civic Activity under the Planning Cade). The proposal 15 meant to enhance service
to residents from a haghly effective location with a relatively unobtrusive design

DESIGN REVIEW CRITERIA FQR MACRO FACILITIES (OMC SEC. 12428.070(B)):

1. Antennas should be painted and/or textured to match the existing structure.

The antennas will be painted maite brown to match the color and fimish of the wooden pole, as
conditioned.

2. Antennas monnted on architecinrally signlfieant structures or significamt arehitectural detail of
the building should be covered by appropriate casings which are manufactured to match existing
architectural features found on the building.

The antennas will be attached to an existing wooden utility pole

3. Where feasible, antennas can be placed directly above, below or incorporated with vertical
design elements of a building to help in camouflaging,

The antennas will be mounted d1reétly on top of the existing wooden uﬁhty pole.

4. Equipment shelters or cabinets shall be screened from the public view by using landscaping, sr
materials and colors consistent with surreunding backdrep or placed underground or inside
existing facilities or behind screening fences.

As conditoned, equipment cabinets will be mounted to the pole in a singular shroud that 1s significantly
smaller than typical ground mounted cabinets and shelters and the exterior will be pamnted matte brown to
match the color and fimsh of the wooden pole

5. Equipment shelters or cabinets shall be consistent with the general character of the area.

As conditioned, equipment cabinets wall be housed 1n a singular shroud attached to an existing structure
{wooden utihity pole) and pamted to match its color

6. For antennas attached to the roof, maintain a 1:1 ratio (example: ten feet high antenna requires
ten feet setback from facade) for equipment setback; screen the antennas to match existing air
conditioning units, stairs, ¢r elevawr towers; avoid placing roof mounted antennas in direct line
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with significant view corridors.
This finding 1s mapplhcable, the proposal does not involve a roofed structure

7. That all reasonable means of reducing public access to the antennas and equipment has been

made, including, but not limited to, placement in or on buildings or structures, fencing, anti
climbing measures and anti-tampering devices.

Equipment will be pole mounted a minimum of 11°-3” above grade and, as conditioned, wall be
encased 1 a shroud, the antenna will be located at 47°-6".

b -




Oakland City Planning Commission ' April 3, 2013

Case File Number DR13020 Page 11

Attachment B: Cdnditions of Approval

1. Approved Use

Ongoing

a) The project shall be constructed and operated 1n accordance with the authonzed use as described m
the application materials and the plans dated December 19, 2012 and submitted to the City on
January 29, 2013, and as amended by the following conditions. Any additional uses or facilihes
other than those approved with this permit, as described m the project description and the
approved plans, wili require a separate application and approval. Any deviat:on from the approved
drawings, Conditions of Approval or use shall requre prior written approval from the Director of
City Plapning or designee.

b) This action by the Plaaning Commission (“thus Approval™) mncludes the approvals set forth below.
This Approval includes establishment of a wireless telecommunications facility on a utility
pole including two antennas attached to the top of the pole and a singular shroud containing
pole mounted equipment, all painted maite brown

2. Effective Date, Expiration, Extensions and Extinguishment

Ongoing ,
Unless a different termmnation date 15 prescribed, thus Approval shall expire two (2) years from the
approval date, unless within such period all necessary permuts for construction or alteration have
been 1ssued, or the authonized activities have commenced m the case of a permit not mvolving
construction or alteration Upon written request and payment of appropriate fees submutted no later
than the expiration date of this permut, the Director of City Planning or designee may grant a one-
year extension of this date, with additional extensions subject to approval by the approving body
Expiration of any necessary binlding perrmut for this project may mvalidate this Approval if the said
extension periad has also expired.

3. Scope of This Approval; Major and Minor Changes

Ongoing

The project 1s approved pursuant to the Planning Code only. Minor changes to approved plans may
be approved admimstratively by the Director of City Planning or designee. Major changes to the
approved plans shall be reviewed by the Director of City Planning or designee to determine whether
such changes require subnuttal and approval of a revision to the approved project by the approving
body or a new, completely mdependent perrmt.

4, Conformance with ather Reguirements

Prior to issuance of a demeolition, grading, P-job, or other construction related permit
a) The project applicant shall comply with all other applicable federal, state, regional and/or local
laws/codes, requirements, regulations, and guidelines, mcluding but not limuted to those imposed
by the City’s Building Services Division, the City’s Fire Marshal, and the City’s Public Works
Agency. Complrance with other applicable requirements may require changes to the approved
use and/or plans. These changes shall be processed n accordance wath the procedures contamed
in Condition of Approval #3.

b) The applicant shall submt approved building plans for project-specific needs related to fire
protection to the Fire Services Division for review and approval, mcluding, but not lirmuted to
automatic extmguishing systems, water supply improvements and hydrants, fire department
access, elevated wallang pathways, safety railings, emergency access and lighting

ATTACHMENT B
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5. Conformance to Approved Plaps; Modification of Conditions or Revocation

Ongoing
a) Site shall be kept m a bhight/nuisance-free condition. Any existing blight or nuisance shall be
abated within 60-90 days of approval, unless an earlier date 1s specified elsewhere

b} Violation of any term, Conditions of Approval or project description relating to the Conditions
of Approval 1s unlawful, prombited, and a violation of the Oakland Municipal Code. The City of
Oakland reserves the right to imtiate caval and/or cnminal enforcement and/or zbatement
proceedimgs, or after notice and public hearmg, to revoke the Approvals or alter these Conditions
of Approval 1f 1t 15 found that there 15 violation of any of thé Conditions of Appreval or the
provisions of the Planning Code or Muricipal Code, or the project operates as or causes a public
mnsance. This provision 1s not intepded to, nor does it, lrmt in any manner whatsoever the ability
of the Caty to take appropnate enforcement actions. The project applicant shall be responsible for
paying fees i accordance with the City’s Master Fee Schedule for mmspections conducted by the
City or a City-designatad third-party to investigate alleged wiolations af the Conditions of
Approval ‘ ’

6 Signed Copy of the Conditions of Approval

7.

A copy of the approval letter and Conditions of Approval shall be signed by the property owner,

notarized, and submatted waith each set of permuit plans to the appropnate City agency for this project

Inderomification ’

Ongoing

a. To the maxumum extent permitted by law, the applicant shall defend (with counsel acceptable to
the City), mdemmfy, and hold harmless the City of Oakland, the Oakland City Council, the City of
Oakland Redevelopment Agency, the Oaldand City Planming Commission and 1ts respective
agents, officers, and employees (hereafter collectively called City) from any liability, damages,
claim, judgment, loss (direct or indirect)action, causes of action, or proceeding (including legal
costs, attorneys’ fees, expert witness or consultant fees, City Attorney or staff tune, expenses or
costs) (collectrvely called “Action”) against the City to aftack, set asule, void or annul, (1) an
approval by the City relating to a development-related application or subdivision or (2)
mmplementation of an approved development-related project The City may elect, i 1ts sole
discretion, to participate in the defense of said Action and the applicant shall remmburse the City
for its reasonable legal costs and attorneys’ fees

b. Within ten (10} calendar days of the filing of any Action as specified m subsection A above, the
apphcant shall execute a Letter of Agreement wath the Caty, acceptable to the Office of the City
Attorney, which memonalizes the above obligations These oblipations and the Letter of
Agreement shall survive termmation, extmguishment or invaiidation of the approval. Farlure to
timely execute the Letter of Agreement does not relieve the applicant of any of the obligations
contamed n this condition or other requirements or Conditions of Approval that may be imposed
by the City. !

- 8. Compliance with Cenditions of Approval

9

Ongoing

The project applicant shall be responsible for comphance with the recommendations 1 any
submutted and approved techmcal report and all the Conditions of Approval set forth below at 1ts sole
cost and expense, and subject to review and approval of the City of Oakland.

Severability
Ongoing
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10,

11.

Approval of the project would not have been granted but for the apphicability and vahidity of each
and every one of the specified Conditions of Approval, and 1f one or more of such Conditions of
Approval 1s found to be mvalid by a court of competent jurisdiction, this Approval would not have
been granted without requirig other valid Conditions of Approval consistent with achieving the
same purpose and mtent of such Approval

Construction-Related Air Pollution Controls (Dust and Equipment Emissions)

Ongoing throughout demolition, grading, and/or-construction

During construction, the project applicant shall require the construction contractor to nnplement all
of the following applicable measures recommended by the Bay Area Air Quality Management
Distnct (BAAQMD)

a)

b)

g)

h)

‘Water all exposed surfaces of active construction areas at least twice daily (using reclaimed
water 1f possible) Watening should be sufficient to prevent airborme dust from leaving the site.
Increased watering frequency may be necessary whenever wind speeds exceed 15 mules per hour.
Reclaimmed water should be used whenever possible.

Cover all frucks haulimg so1l, sand, and other loose matenals or require all trucks to mamtamn at
least two feet of freeboard (3.¢., the mimmum required space between the top of the load and the
top of the trailer).

All visible mud or durt track-out onto adjacent public roads shall be removed using wet power
vacuum street sweepers at least once per day The use of dry power sweeping 1s prohibited

Pave all roadways, dnveways, sidewalks, etc as soon as feasible, In addition, benlding pads
should be laid as soon as possible after grading unless seeding or so1l binders are used

Enclose, cover, water twice daily or apply {non-toxic) soil stabilizers to exposed stockpiles (dart,
sand, etc )
Limut vehicle speeds on unpaved reads to 15 mules per hour,

Tdlimg times shall be minimized either by shutting equipment off when not 1s use or reducing the
maximum 1dlng time to five minutes (as required by the California arrbome toxics control
measure Title 13, Section 2485, of the Cahforma Code of Regulations Clear signage to this
effect shall be provided for construction workers at all access points.

All construction equipment shall be mamtamed and properly tuned in accordance with the
manufacturer’s specifications.  All equipment shall be checked by a certified mechamic and
determuned to be running m proper condition prior to operation

Post a publicly visible sign that includes the contractor’s name and telephone number to contact
regarding dust complamts. When contacted, the contractor shall respond and take corrective
action within 48 hours. The telephone mumbers of contacts at the City and the BAAQMD shall
also be vistble. This mformation may be posted on other required on-site signage.

Noise Control

Ongoing throughout demolition, grading, and/or construction

To reduce noise 1mpacts due to construction, the project applicant shall require construction
contractors to implement a site-specific noise reduction program, subject to the Planming and Zonmg
Diviston and the Building Services Division review and approval, which includes the following
measures:

a) Equipment and trucks used for project comstruction shall utilize the best available noise
control techmiques (e.g., rmproved mufflers, equipment redesign, use of mtake silencers,
ducts, engine enclosures and acoustically-attenuating shields or shrouds, wherever feasible).

b) Except as provided herem, Impact tools (e g, jack hammers, pavement breakers, and rock
dnlls) used for project construction shall be hydraulically or electncally powered to avoid
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d)

\

notse associated with compressed air exhaust from pneumatically powered tools However,
where use of pneumatic tools 1s unavoidable, an exhaust muffler on the compressed air
exhaust shall be used, this muffler can lower noise levels from the exhaust by up to about 10
dBA External jackets on the tools themselves shall be used, 1f such jackets are commercially
available and this could achieve a reduction of 5 dBA Quueter procedures shall be used,
such as dnlls rather than impact equipment, whenever such progedures are available and
c with construc T ures.

Stationary noise sources shall be located as far from adjacent receptors as possibie, and they
shall be muffled and enclosed wathin temporary sheds, mcorporate insulation barriers, or use
other measures as ined by the City to provide equivalent ncise reduction

The noistest phases of conmstruction shall be lumited to less than 10 days at a tume.

&Lcegﬁdgs may be allowed if the City determunes an extension 18 necessary and all available
noise reduction conirols are ymplemented, -

12. Noise Complaint Procedures
Ongoing throughout demolition, grading, and/or construction

Prior to the 1ssuance of each bumldmg perriut, along with the subrmission of construction documents,
the project applicant shall submut to the Building Services Division a list of measures to respond to
and track complants pertaining to construction noise These measures shall mncinde:

a)

b)

A procedure and phone numbers for notifymg the Building Services Drvision staff and
QOakland Police Department, {duning regular construction hours and off-hours);

A si1gn posted on-site pertammg with permitted construction days and hours and complamnt
procedures and who to notfy in the event of a problem. The sign shall also mnclude a hsting
of both the City and construction contractor’s telephone numbers (during regular
construction hours and off-hotrs);

The designation of an on-site. construction, complamt and enforcement manager for the
project;

Notification of neighbors and occupants within 300 feet of the project construction area at
least 30 days wr advance of extreme noise generating actrvities about the estimated duration
of the activity, and

A preconstruchon meetmg .shall be held with the job mspectors and the general

contractor/on-site project manager to confirm that neoise measures and practices (mcluding
construction hours, neighborhood notification, posted signs, etc.) are completed.

13. Operational Noise-General
Ongoing.

14.

- Noise levels from the activity, property, or any mechanical equipment on site shall comply with the

performance standards of Section 17.120 of the Oakland Planming Code and Section 8.18 of the
Oakland Muricipal Code If noise levels exceed these standards, the activaty causmg the nowse shall
be abated unt1l appropriate noise reduction measures have been nstalled and comphance venfied by
the Planming and Zoning Division and Building Services.

Hazards Best Management Practices

Prior to commencement of demolition, grading, or construction

The project applicant and construction contractor shall ensure that construction of Best
Management Practices (BMPs) are implemented as part of construction to mmirmze the potential
negative effects to groundwater and soils. These shall include the following
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15.

2)

b)
c)

d)
e)

Follow manufacture’s recommendations on use, storage, and disposal of chemical products used
in construction,

Avoid overtopping construction equipment fuel gas tanks;

During routine mamtenance of construction equipment, properly contain and remove grease and
o1ls;

Properly dispose of discarded containers of fuels and other chermcals

Ensure that construction would not have a sigmificant impact on the environment or pose a
substantial health risk to construction workers and the occupants of the proposed development

So1l sampling and chemical analyses of saniples shall be performed to deterrmne the extent of
potential contarmination beneath all UST’s, elevator shafts, clanfiers, and subsurface hydraulic
hfts when on-site demolition, or construction activities would potentially affect a particular
development or bniding:

If sol, groundwater or other environmental mediwwm with suspected contammnation 1s
encountered unexpectedly during comstruction activities (e.g;, i1dentified by odor or visual
staining, or if any imderground storage tanks, abandaned drums or other hazardous materals or
wastes are encountered), the applicant shall cease work m the vicinity of the suspect matenal, the
area shall be secured as necessary, and the applicant shall take all appropriate measures to protect
human health and the enviromment Appropriate measores shall inelude notificatton of regulatory
agency(ies) and 1mplementation of the actions described m the-City’s Standard Conditions of
Approval, as necessary, to identify the nature and extent of contamnation. Work shall not
resume 1n the area(s) affected nntil the measures have been implemented under the oversight of
the City or regulatory agency, as appropriate -

Y

Tree Protection Puring Construction

Prior to issuance of a demolition, grading, or building permit
Adequate protection shall be provided during the construction period for any trees which are to
remain standing, inoluding the folowing, plus any recommendations of an arborist:

a)

b)

Before the start of any clearmg, excavation, construction or other work on the site, every
protected tree deemed to be potentially endangered by said site work shall be securely fenced off
at a distance from the base of the tree to be determuned by the City Tree Reviewer. Such fences
shall remain in place for duration of all such work All trees to be removed shall be clearly
marked A scheme shall be established for the removal and disposal of logs, brush, earth and
other debns which will avord myury to any protected tree.

Where proposed development or other site work 1s to encroach upon the protected perimeter of
any protected tree, special measures shall be meerporated to allow the roots to breathe and obtamn
water and nutrients. Any excavation, cutting, filing, or compaction of the exustmg ground surface
within the protected perimeter shall be munimezed. No change 1n existing ground level shall occur
within 2 distence to be determuned by the City Tree Reviewer from the base of any protected tree
at any time No burmmg or use of equipment wiath an open flame shall occur near or within the
protected perimeter of any protected tree. °

No storage or dumping of oil, gas, chermeals, or other substances that may be harmful to trees
shall occur within the distance to be determined by the Tree Reviewer from the base of any
protected trees, or any other location on the site from which such substances rmight enter the
protected perimeter. No heavy construction equipment or construction materials shall be operated
or stored within a distance from the base of any protected trees to he deterrmned by the tree
reviewer. Wires, ropes, or other devices shall not be attached to any protected free, except as
needed for support of the tree. No sign, other than a tag showmng the botamical classification,
shall be attached to any proteated tree

]
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d) Periodically during construction, the leaves of protected trees shall be thoroughly sprayed with
water to prevent butldup of dust and other pollution that would mhibit leaf transpiration

¢) If any damage to a protected tree should occur during or as a result of work on the site, the
project appheant shall immediately notify the Public Works Agency of such damage If, i the
professional opinion of the Tree Reviewer, such tree cannot be preserved m a healthy state, the
Tree Reviewer shall require replacement of any tree removed with another tree or trees on the
same site deemed adequate by the Tree Reviewer to compensate for the loss of the tree that 18
removed.

£y All debnis created as a result of any tree removal work shall be removed by the project applicant
from the property wathin two weeks of debris creation, and such debris shall be properly disposed
of by the project applicant in accordance with all applicable laws, ordinances, and regulations.

SPECIFIC CONDITIONS FOR TELECOMMUNICATIONS FACILITIES

16.

17.

18.

19.

Emissions Report

Prior to a final inspection

The applicant shall provide an RF emissions report to the City of Oakland Zoning Division indicating
that the site 15 actually operating within the acceptable thresholds as established by the Federal
government or any such agency that may be subsequently anthonzed to establish such standards.

Equipment Concealment
Prior to submitting for a Building Permit

Plans shall be revised to depict all pole mounted equipment contamed within a singular casing
that 1s as small in s1ze as possible

Camouflaging
FPrior to a final inspection

All apparatus (including but not limited to antenna and equpment) shall be painted matte or
non-reflective brown to match the color and finish of the exasting wooden utility pole.

Underground Districts

Ongoing

Should the utility pole be voluntarily removed for purposes of district under grounding or
otherwise; the telecommurnucations facility can only be re-established by applying for and recerving
approval of a new application to the OQakland Planmng and Zonmg Division as required by the
regulations ’ .

APPROVED BY:
City Planmng Commussion (date) (vote)
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view from Mendoza Drive looking northeast at site
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January 28, 2013

Plantung Department

City of Oakland

250 Frank Ogawa Plaza, 2™ Floor
Oszkland, CA 94612

Re: Proposed AT&T Mobitity DAS Node Installation

Applicant: New Cingular Wireless PCS, LLC (d/b/a AT &T Mobility)
Site Address: Public Right of Way near 5826 Mendoza Dr.
Site ID: OAKS-052B -

Latitude/Tongitude:  37.832730,-122.209180
Joint Utility Pole #: 110107943

Dear Planntng Department,

This letter and attached materials are to apply for the appropriate planning permits to ascomplish the above-
referenced and below-deseribed AT&T distributed antenna system (“DAS”) node installation The fallowimng is an
explanation of the existing site, a project description of the installation, the project purpose and justifications in
support of this proposal

A. Project Description.

The exasting site consists of an approximate 38-feet eight-inch tall wooden utility pole in the public right of way on
the east side of Mendoza Drive just south of Cabnllo Place near 5826 Mendoza Drive. There are several tall trees i
the immediate vicity almost entirely concealing the pole and the terrain slopes upward to the north/east

AT&T proposes to modify the utihty pole by adding two panel antennas that are approximately two-feet long, en-
inches wide and six-mches deep These antennas will be mounted onto a seven-foot tall extension affixed on top of
the pole The extension piece 15 a uttlity-required and pre-approved fixture At a mounting location about 17-feet
high on the pole we propose to mount a battery-backup equipment box approxumately two-feet long by two-feet wide
and a foot and a half feet deep. At abount 12-feet high on the pole we propose to mount an equipment cabinet
approxtmately four-feet long, a foot wide and a foot deep Below that, at about 10-feet high on the pole, we propose
te mount an approximate one-foot long by one-foot wide by four-inch deep optical demarcation umit Below that at
about eight fest we propose a small safety shot-off switch and electricity meter approximately one-foot iong, three-
mches deep and eight-inches wide The equipment will be connected to power and telecommumecations lines already
on the pole, extended through one-mnch and three-inch conduit Climbing pegs will aiso be relocated on the pole  All
equipment will be painted brown to match the utility pole Our proposal 1s depicted 1n the attached design drawings
and photographic simulations

Ttns 15 an unmanned facility that will operate at all times (24-hours per day, 7 days per week) and wll be serviced
about once per month by an AT&T techmean Our proposal will greatly benefit the area by improving wireless
telecommunications service as detaled beiow.

AT&T Mobility .
C/O Yergowich and Associates, LLC i
ExteNot Systerns Reai Estate Contractar
1826 Webster Street « San Francisco, CA 84115

|
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B. Project Purpose.

The purpose of this project 15 to provide AT&T third and fourth generaticn (3G and 4G) wireless voice and data
coverage to the surrounding area where there 15 currently a significant gap 1n coverage These wireless services
include mobile telephone, wireless broadband, emergency 911, data transfers, electronic mail, mternet, web browsing,
wireless applications, wireless mapping and video streaming  The proposed node 15 part of a larger DAS providing
coverage to areas of the Oakland and Berkeley Hills that are otherwise impossible to reach. The attached radit
frequency propagation maps depiot AT&T’s larger DAS project along with the existing and proposed coverage

C. Project Justification, Design and Placemnent.

The site 1s located mm a dafficult coverage area because of its winding roads, hully terran and plentiful trees The
coverage area conststs of an Oaldand Hills neighborhood off of Thomk}lll Drive, Snake Road and surrounding areas,
The proposed site will cover these areas as depicted 1n the attached-propagation maps

This DAS node 1s the least intrusive means to provide coverage because 1t uses existing utihity infrastructure, the
smallest equipment and the lowest emissions possible, Deploying a2 DAS node onto this pole utilizes an
mmconspicucus location out of the way from any residences or views By co-locating antennas and equipment onto
this existing pole, AT&T does not need to propose any new, infrastructure 1n the area  Furthermore, this two-antenna
mstallation onto existing infrastructure 15 muniature m size compared to the typical 12-antenna macro site and
"therefore more appropriate for the surrounding rural residential area. The site should be barely noticeable as a co-
located utility amuidst the backdrop of trees, bushes and hillside

The DAS node emissions are also much lower than the typical macro-site and thus appropriate for the area  Attached
15 a radio-frequency analysis supporting this conclusion The facility will comply with all FCC rules and California
Public Unlity Commussion (CPUC) General Orders 95 and 170.

Alternative sites were considered at other utility poles aletig Mendoza Drive, Manuela Drive and Colton Boulevard
but none of these sites are as desirable from a coverage perspective or from an aesthetics perspecttve  The proposed
location 15 equally distanced from nodes to be placed in surrounding hard-to-reach areas so that coverage can be
evenly distribnted There are a number of trees very close to the proposedisite that will allow the installation to be
almost entirely concealed by fohage, thus mmimizing any visual impact The other utihty poles i the area are much
more conspicuous than the proposed location because the proposed location has so many trees immedsately
surrounthng 1t Any other locations where utility poles are not located would require new infrastructure to be
mstalled which would impose unnecessary visual unpact For these reasons, our proposal 15 the best out of all the
alternatives

Included with this zoning submuttal are the following matertals
(1) Completed Planning Applications,
(2) The appropriate filing fee,
(3) Full-sized (24™ x 36”) and reduced drawing sets,
(4) One copy of two-perspective photographic simulations depicting the proposed modification,
{5) Propagaticn maps, and
(6) A radio-frequency report explamning the impact of the proposed site

We respectfulty request approval of thus project Feel free to contact me 1f you have any questions Thank yon

(E,st egards
| B

Matthew 5 Yergowrch
ExteNet Real Estate Contractor
For AT&T Mobility

ATET Mobillty
C/O Yergowich and Associates, LLC
Extehet Systems Real Estate Contractor
1826 Webster Strest » San Franaisco, CA 94115

(d15) 596—3474 . mgergn@gmali com



New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
Qakland Hills » Oakland, California

_Statement of Hammett & Edison, Inc., Consulting Engineers

The firm of Hammett & Edison, Inc., Consulting Engineers, has been retained on behalf of New
Cingular Wireless, LLC, a wircless telecommunications service provider, to evaluate 32 distributed
anienna system {DAS) nodes proposed to be located in the Oakland Hills area of Oakland, California,
for compliance with appropriate guidelines limiting human exposure to radio frequency (“RF™)
electromagnetic fields.

Executive Summary

New Cingular Wireless proposes to install two directional panel antennas on 32 existing or
proposed utility poles sited in the Qakland Hills area of Oakland. The proposed operation
will comply with the FCC guidelines limiting public exposure to RF energy.

Prevailing Exposure Standards

The U.S. Congress requires that the Federal Communications Commission (“FCC”) evaluate its
actions for possible significant impact on the environment. A summary of the FCC's exposure limits
15 shown in Figure 1. These limits apply for continuous exposures and are intended to provide a
prudent margin of safety for all persons, regardless of age, gender, size, or health, The most restrictive
FCC limit for exposures of unlimited duration. to radio frequency energy for several personal wireless
services are as follows:

__ Wueless Service Frequency Band Qcenpatinnal Lymat Public Limit
Microwave (Point-to-Poinf)  5,000-80,000 MHz 5.00 mW/cm?2 1.00 mW/cm?
BRS (Broadband Radio) 2,600 5.00 1.00
AWS (Advanced Wireless) 2,100 5.00 1.00
PCS (Personal Commmnication) 1,950 5.00 . 1.00
Cellular 870 2.90 0.58
SMR. (Specialized Mobile Radic) 855 2.85 ' 0.57
700 MHz . 700 2.35 0.47
[most restrictive frequency range]  30-300 1.00 0.20

Power line frequencies (60 Hz) are well below the applicable range of these standards, and there is
considered to be no compounding effect from simultancous exposure to power line and radio
frequency fields

General Facility Requirements

Base stations typically consist of two distinct parts: the electronic transceivers (also called “radios™ or
“channels™) that are connected to the traditional wired telephone lines, and the passive antennas that
send the wireless signals created by the radios out to be received by individual subscriber umits.

HAMMETT & EDISON, INC. S5XE
CONSULIING ENGINELRS .- Configuration 2B

TEYBAN RANCICO Pagel of 5
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New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
Oakland Hills » Oakland, California

The transcervers are often Jocated at ground level and are connected to the antennas by coaxial cables.
A small antenna for reception of GPS signals is also required, mounted with a clear view of the sky.
Because of the short wavelength of the frequencies assigned by the FCC for wireless services, the
antennas require line-of-sight paths for their signals to propagate well and so are mstalled at some
height above ground. The antennas are designed to concentrate their energy toward the horizon, with
very hittle energy wasted toward the sky or the ground. Along with the low power of such facilities,
this means that it is generally not possible for exposure conditions to approach the maximum
permussible exposure limits without being physically very near the antennas.

- + Computer Modeling Method

The FCC provides direction for determining compliance in its Office of Engineering and Technology
Bulletin No. 65, “Evaluating Compliance with FCC-Specified Guidelines for Human Exposure to
Radio Frequency Radiation,” dated Awgust 1997, Figur}e 2 attached describes the calculation
methodologies, reflecting the facts that a direchional antenna’s radiation pattern is not fully formed at
locations very close by (the “near-field” effect) and that at greater distances the power level from an
‘energy source decreases with the square of the distance from it (the “inverse square law™). The
conservative nature of this method for evaluating exposure conditions has been verified by numerous
field tests.

. Site and Facility Description

Based upon information provided by New Cingular Wireless, that carrier proposes to install 32 new
nodes, listed in Table 1 below, in the Oakland Hills area of Oakland. Each node would consist of two
Kathrein Model 840-10525 directional panel antennas installed on a new or existing utility pole to be
sited in a public right-of-way. The antennas would be mounted with no downtilt at an effective height
of about 35 feet above ground and would be oricnted in different directions, as shown in Table 1. The
maximum effective radiated power in any direction would be 219 watts, representing simultaneons
operation by New Cingular Wireless at 104 watts for PCS, 61 watts for cellular, and 54 watts for
700 MHz service. There are reported no other wireless telecommumications hase stations at the site or

nearby
« v HAMMETT & EDISON, INC. S5XH
PES 2 CONSGLING ENGINELRS - Configuration 2B

£L 0 BT SANIRANCICO Pape 2 of 5



New Cingular Wireless, LL.C « 32 Proposed Distributed Antenna System Nodes
Oakland Hills « Oakland, California

_Approximate Antenna
Node # ___Address Onentations
Node 35  Grizzly Peak Boulevard and Goif Course Drive  116°T 321°T
Node 36 2501 Grizzly Peak Boulevard 65°T 248°T
Node 37 7541 Claremont Avenue 54°T 240°T
* | Node 3¢ 8071 Claremont Avenue 36°T 215°T
Node 41  Grizzly Peak Boulevard and Skyline Boulevard  149°T 283°T
Node42 6616 Pine Needle Drive 73°T 344°T
Node 46 1265 Meuntain Boulevard 30°T 105°T
Node 47 5925 Sherwood Drive 13°T 285°T
Node 48  Skyline Bounlevard and Elverton Drive 153°T 325°T
Node 49 1732 Indian Way 24°T 306°T
Node 50 5612 Merriewood Drive 46°T 110°T
Node 51 5658 Grisbome Avenue - 87T 355°T
Node 52 5826 Mendoza Drive 61°T 121°T
Node 53 6133 Snake Road 43°T 116°T
Node 54 2052 Tampa Avenus 0°T 100°T
Node 55 8211 Skyline Boulevard 9R°T 158°T
Node 56 6837 Aitken Drive 65°T 316°T
Node 57 6415 Westover Drive 137°T 302°T
Node 58 6828 Saroni Drive 20°T 100°T
Node 59 2189 Andrews Street 37°T 88°T
Node 60 5879 Scarborough Drive XA 81°T
Node 62 2997 Holyrood Drive Z1I°P 88°T
Node 63 2679 Mountain Gate Way 0°T 80°T
Node 64 Mountain Boulevard and Ascot Drive 29°T 116°T
Node 70 75 Castle Park Way 0°T 70°T
Node 71 © 3343 Crane Way 72°T 355°T
Node 74 6925 Pinchaven Road 0°T 70°T
Node 75 6776 Thornhill Drive ; 66°T L2 ET
Node 77 6659 Girvim Drive 106°T 180°T
Node 78 - 7380 Claremont Avenue 55°T 200°T
Node 79 6757 Sobrante Road 70°T 159°T
Node 81  Shepherd Ganyon Road and Escher Drive 56°T 209°T
Table 1. New Cingular Wireless Nodes Evaluated

Study Results

For a person aﬁywhere at ground, the maximum RF expoéure level due to the proposed operation
through is calculated to be 0.0026 mW/cm2, which 15 0.50% of the applicable public exposure limit.
The maximum calculated level at the second-floor elevation of any nearby building” 15 1.2% of the

5
3

: Including nearby residences located at least 9 feet from any pole, based on photographs from Google Maps

HAMMETT & EDISON, INC. 55X
v CONSULIING LNGINEERS . Configuration 2B
> SANTEANCISCO Page 3 of 5




New Cingular Wireless, LL.C » 32 Proposed Distributed Antenna System Nodes
Oakland Hills » Oakland, California

public limit It should be noted that these results include several “worst-case” assumptions and
therefore are expected to overstate actual power density levels from the proposed operation.

Recommended Mitigation Measures

Due to their mounting locations on utility poles, the New Cingular Wireless antennas would not be
accessible to the general public, and so no mitigation measures are necessary to comply with the FCC
public exposure guidelines. To prevent occupational exposures in excess of the FCC guidelines, no
access within 3 feet directly in front of the antennas themselves, such as might occur during
mamtenance work on the poles, should be allowed while the pertinent node is in operation, unless
other measures can be demonstrated to ensure that occupational protection jequirements are met.
Posting explanatory warning signs’r at the antennas and/or on the poles below the antennas, such that
the signs would be readily visible from any angle of approach to persons who might need to work
within that distance, would be sufficient to meet FCC-adopted guidelines.

Conclusion

Based on the information and analysis above, it is the undersigned’s professional opinion that the
proposed operation of these New Cingular Wireless nodes located in Oakland, California, will comply
with the prevailing standards for limiting public exposure to radio frequency energy and, therefore,
will not for this Teason cause a significant impact on the environment. The highest calculated level in
publicly accessible areas is much less than the prevailing standards allow for exposures of unlimmted
duration. This finding is consistent with measurements of actual exposure conditions taken at other
operating base statians. Posting explanatory signs is recommended to establish compliznce wath
occupational exposure limitations.

+ Warmung signs should comply with OET-65 color, symbol, and content recommendations Signage may also need
to comply with the requirements of California Pablic Utilities Commussion General Order No 95

HAMMETT & EDISON, INC. 35XH
CONSULLING INGINEERS Configuration 2B
YSANDRANCIN O Page 4 of 5




New Cingular Wireless, LL.C » 32 Proposed Distributed Antenna System Nodes
Oakland Hills « Qakland, California

Authorship

The undersigned author of this statement is a qualified Professional Engineer, holding California
Registration Nos. E-13026 and M-20676, which expire on June 30, 2013. This work has been carried
out under his direction, and all statements are true and correct of his own knowledge except, where
noted, when data has been supplied by others, which data he believes to be correct.

William F. Hammétt, P.E.
707/996-5200

December 13, 2012

HAMMETT & EDISON, INC. ‘ S5XI
Configuration 2B

F1 CONSULIING LNGINEERS
S EAN ERANLISUL Page 5 of 5



FCC Radio Frequency Protection Guide

The U.S. Congress required (1996 Telecom Act) the Federal Communications Commission (“FCC™)
to adopt a nationwide human exposure standard to ensure that its licensees do not, cumulatively, have
a significant impact on the environment. The FCC adopted the limits from Report No, 86, “Biological
Effects and Exposure Critenia for Radiofrequency Electromagnetic Fields,” pubhished in 1986 by the
Congressionally chartered National Council on Radiation Protection and Measurements (“NCRP”).
Separate limits apply for occupational and public exposure conditions, with the latter limits generally
five times more restrictive. The more recent standard, developed by the Institute of Electrical and
Electronics Engineers and approved as American National Standard ANSLTEEE C95.1-2006, “Safety
Levels with Respect to Human Exposure to Radio Frequency Electromagnetic Fields, 3 kHz to
300 GHz,” includes similar limits. These limits apply for continnous exposures from all sources and
are intended to provide a prudent margin of safety for all persons, regardless of age, gender, size, or

health.

As shown in the teble and chart below, separate Hmits apply for occupational and public exposure
conditions, with the latter limits (in itafics and/or dashed) up to five times more restrictive:

Frequency Electromagnetic Fields (fis frequency of emission in MHz
Applicable Electric Magnetic Equivalent Far-Field
Range Field Strength Freld Strength Power Density
(MHz) (V/m) (A/m) (mWrcm?®)
03- 134 614 6ld 1.63 1e3 100 100
134-3.0 614 8238/ 1.63 219 fF 100 180/F
30-30 1842/f 8238/f 489/  2.19/f so0/ £ 180/F
30~ 300 614 275 0,163 0.0729 1.0 0.2
300 - 1,500 3540 1IN Nernos  s23s 2300 #1500
1,500 - 100,000 137 614 0.364 0.163 5.0 1.0
16006 / Occupational Exposure
~ 1007 PCS
=]
£8E 11
0.17
Public Exposure
[

i
0.1 1 10 100 100 10° 10
Frequency (MHz)

Higher levels are allowed for short periods of time, such that total exposure levels averaged over six or
thirty minutes, for occupational or public settings, respectively, do not exceed the limits, and higher
levels also are allowed for exposures to small areas, such that the spatially averaged levels do not
exceed the limits. However, neither of these allowances is incorporated in the conservative calculation
formulas 1 the FCC Office of Engineering and Technology Bulletin No. 65 (August 1997) for
projecting field levels. Hammett & Edison has bt those formulas into a proprietary program that
calculates, at each location on an arbitrary rectangular grid, the total expected power density from any
number of individual radio sources. The program aliows for the description of buildings and uneven
terrain, :f required to obtain more accurate projections.

HAMMETT & EDISON, INC. { .
CONSULTING ENGINCERS FCC Guidehnes

b, SAN FRANCISCO Fagure 1



\., RFR.CALC™ Calculation Methodology

Assessment by Calculation of Compliance with FCC Exposure Guidelines,

The U.S. Congress required (1996 Telecom Act) the Federal Communications Comnussion (*FCC”) to
adopt a nationwide human exposure standard to ensure that its licensees do not, cumulatively, have a
significant impact on the environment. The maximum permissible exposure hmits adopted by the FCC
(see Figure 1) apply for continuous exposures from all sources and are intended to provide a prudent
margin of safety for all persons, regardless of age, gender, size, or health. Higher levels are allowed for
short periods of time, such that total exposure levels averaged over six or thirty miutes, for
occupational or public settings, respectively, do not exceed the limits

Near Field.

Prediction methods have been developed for the near field zone of panel (directional) and whip
(omnicirectional) antennas, typical at wireless telecommunications base stations, as well as dish
(aperture) antennas, typically used for microwave links. The anienna patterns are not fally formned in
the near field at these antennas, and the FCC Office of Engineering and Technology Bulletin No. 65
(August 1997) gives suitable formulas for calculating power density within such zones.

180 0xPp . o
BwaerD/xh’m femn?,

For a panel or whip antenna, power density S =

0.1x16xnxP,,

— in mW/cmz’

>

and for an aperture antenna, maximum power density S_ ., =

where Opw = half-power beamwidth of the antenna, in degrees, and
Pnet = net power input to the antenna, in watts,
D disimice from amerma, in meters,
h = aperture height of the antenna, in meters, and
n = aperture efficiency (unitless, typically 0.5-0.8).

The factor of 0.1 in the numerators converts to the desired units of power density.

Far Field.

OET-65 gives this formula for calculatmg power density in the far field of an individual RF source:
2.56 % 1.64 x 100 x RFF? xERP
4 x ;% D?

- where ERP = total ERP (all polarizations), in kilowatts,

RFF = relative field factor at the direction to the actual point of calculation, and
D = distance from the center of radiation to the paint of calculation, in meters.

mW /cmz,

- power density § =

The factor of 2.56 accounts for the increase in power density due to ground reflection, assaming a
reflection coefficient of 1.6 (1.6 x 1.6 = 2.56). The factor of 1.64 is the gain of a half-wave dipole
relative to an 1sotropic radiator. The factor of 100 in the numerator converts to the desired units of
power density. This formula has been built into a proprietary program that calculates, at each location
on an arbitrary rectangular grid, the total expected power density from any number of. individual
radiation sources. The program also allows for the description ef uneven terrain 1 the vicinity, to
obtain more accurate projections.

=" HAMMETT & EDISON, INC.

\ CONSULTING ENGINEERS ‘ Methodology,
Z A SAN FRANCISCO Figure 2
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Nelsonya Causby T 415.778 1488
at&t General Attorney F: 415,974,1999

525 Market Street nelsonya causby@att com

Suite 2025

San Francisco, CA 94105

May 21, 2014

Via Email {noscl@oakiandnet.com)

Oakland City Council
Oakland City Hall

1 Frank H. Qgawa Plaza
Qakland, CA 94612

Re. New Cingular Wireless PCS, LLC d/b/a AT&T Mobility
Conditional Use Permut Applicavon No. DR13020
Distnibuted Antenna Systemn Node 52, near 5826 Meadoza Drive

Dear Councd President Kernighan, President Pro Tem Kaplan, Vice Mayor Reid, and
Councilmembers Kalb, McElhaney, Schaaf, Gallo, and Brooks:

I write on behalf of New Cingular Wireless PCS, LLC d/b/a AT&T Mobihty (AT&T) to
respond 1o the appeal of the Planning Commussion’s unammous (6-0) approval of AT&T’s
Conditional Use Permut Application No. DR13020 (“Application), seeking to mnstall a distributed
antenna system node on an exisung uahty pole in the publie ught-of-way near 5826 Mendoza Drve
(“Proposed DAS Node 527). Ths site 1s nccessary to close a sigmficant service coverage gap in this
portion of Ozakland. The purpose of this letter 1s to provide the Oakland City Council (“Council”)
with an overview of the Proposed Facility, to apply key requirements of state and federal law, and to
address specific issues raised 1 the appeal. :

AT&T’s Proposed Facility

AT&T’s Applicatton complies with the Oakland Municipal Code (“Code”), and 1t is
consistent with federal law. AT&T has idenufied a significant service coverage gap i the city n the
viciuty of Proposed DAS Node 52. AT&T’s gap is depicted i Exhibit 2 (3G UMTS coverage) and
Exhibit 4 (4G LTE coverage) to the attached Radio Frequency Statement.' This residential Oakland
Hills neighborhood consists of dozens of single-family homes 1n an area between Thornhull Drive
and Snake Road To close this gap, AT&T proposes to install a relatvely small distributed antenna
system (DAS) node consistung of two short panel antennas and associated equipment on a seven-
foot tall extension te existng uthty pole (JPA Pole No. 110107943} 1n the public right-of-way near
5826 Mendoza Drive. Thete are several tall trees in the immediate vicinity almost enurely
concealing the pole and the terrain slopci upwazd to the north and east.* The proposed coverage

! fer Radio Frequency Statement (Attachment A)

? See Simulated photograph {Attachment B)

ATTACHMENT



from Proposed DAS Node 52 1s depicted 1n Exhibit 3 (3G UMTS coverage) and Exhubit 5 (4G LTE
coverage) to the attached Radio Frequency Statement.’

- AT&T investgated alternanve sites on which to install Proposed DAS Node 52 1n the area
of 1ts service coverage gap. As described in the attached Altemative Sites Analysis, AT&T identified
the Proposed Facility as the best available and least intrasive means to close 1ts significant service
coverage gap.' Each of the alternatives 1s ether not feasible from a radio frequency perspective to
close AT&T"s service coverage gap or either more or no less mtrusive in terms of greater visual
impact. Proposed DAS Node 52 will benefit from extsung nacural screening and offers the most
visually appealing solutuon to AT&T’s significant service coverage gap. As the Planning
Commussion explained, the pole 15 not located i a view cornidor due ro the location of homes on
this sloping terrn and the presence of severai mature trees.

In addition, in working with the city and community AT&1 invesugared an alternauve
design for Proposed DAS Node 52. This alternauve design involved moving the eqiupment from
the same uality pole to a new short “stub” pole across the street. 'However, when AT&T presented
this alternative to the communty, the residents did not like the design. Thus, AT&T idenafied the
current design at the currenc location as the least intrusive means to close AT&T’s service coverage
gap n this area.

Applicable State Law ~ California Puhlic Utilities Code

The construction of telecommunications mnfrastructure is a'matter of statewide concern that
mumcipalies generally may not regulate.’ AT&T has a state law franchise right to modify 1ts
factlittes in the public nghts-of-way. Section 7901 of the California Public Utlides Code provides.

Telegraph or telephone corporations may construct lines of telegraph
or telephone lines along and upon any public road or highway, along
or across any of the waters or lands within this State, and may erect
poles, posts, piers, or aburments for supporung the mnsulatoss, wires,
and other necessary fixtures of theur lines, m such manner and at such
pounts as not to ncommode the public use of the road or lughway or
interrupt the navigation of the waters.

Plainly, Section 7901 grants telephone corﬁpafﬁes the right to construct telephone lines and
equipment 1n the public rights-of-way—subject only to the restriction that 1t be done “in such
manner and at such points as not to incommode the pubhc use of the road or highway.” First
applied to telephone companies in 1905 in what was then Civil Code § 536, and teenacted as § 7901

P ld
¥ See Alternative Site Analysis {Atrachment C)

S See.e g . Pac. Tet & Tel Co.v. City of Los Angeles, 44 Cul_2d 272, 280 (1955) (stating the “business of
supplying the people with telephone service is not a munictpal affair, 1t 15 a matter of statewrde concern™); Pac. Tel
& Tel. Co v City & County of San Francisco, 31 Cal 24 766. 768 (1959) {holding “the construcuon and
maintenance of telephone lines in the sireets and other public places within the city 1s today a matter of state concern
and not a municipal affair”™y; see aiso, Cal_Const, Art XIIL § 8 (“{a] city, county, or other public body may not
regulate maiters over which the Legislature grants regulatory power (o the [Public Unlitues] Commission™)

Page 2 of 7




ol

without amendment in 1951, this language has remamned unchanged for over 100 years. Section
7901 apphes to wireless telephone companies and the provision of wireless telecommunications

services.”

In 1995, the Legslature enacted Secton 7901.1(a) of the Public Unlines Code, which
declares. :

It 1s the mntent of the Legislature, consistent with Secton 7901, that
municipalities shall have the night to exercise reasonable control as to
the ame, place, and manner in which roads, highways and waterways
are accessed.

(emphasts added) This declaration of intent by the Legislature confirms that municipalines may
control the “time, place and manner” of a telephone company’s access to public ughts-of-way for
construction of telephone hines and equipment. In essence, Sectnon 7901.1 clanfies that

municipalittes may regulate construction to munmmize public nconvenience 1n using the right-of-way.

On many occastons over. the course of the last century, Califurma courts have construed
Secton 7901 and confirmed that telephone comparnes are granted broad nghts to construct and
maintam facilines in the public rights-of-way In 1906, the California Supreme Court addressed the
statutory nights granted by then Section 536 1n Western Umon Telegraph Co. ». City of Vasaha, 149 Cal
744, 75151 (1900}, including the line between proper and improper local regulation:

While the jcompany] had the nght, of which the city could not
deprive 1t, to construct and operate 1ts lines along the streets of the
city, nevertheless 1t could not maintain 1ts poles and wires m such a
manner 2s to unreasonably obstruct and interfere with ordinary traval;
and the aity had authonty, under its police power, to so regulate the
manner of {the company’s] placing and maintaining 1ts poles and
wires as to prevent unreasonable obstructuon of travel.

Acord Postal Telegraph-Cable Co. ». Caty and County of San Franaseo, 53 Cal. App. 188,192 (1921)
(holding that company had the nght to lay us condut along and beneath the street so long as doing
so would not “interfere with the normal and ordinary use of the street for purposes of wravel and
traffic™), Pacfic Tel. & Tel Co. v. Caty and Connty of San Franasco, 197 Cal App. 2d 133, 146 (1961)
(statng permissible resttiction by a city “necessarily 1s limited to an unreasonable obstruction of the

® In Decision 11-01-027, the California Public Utilities Commission ("CPUC") rejecied the argument that “only
wireline telephone corporations may rely upon section 7901 (o access the public nights-of-way[,]” stating that the
“plain language of section 7301 contains no language fimiting this statute to only wireline telephone corporations.
In interpreting statutes, the principles of statutory construction prohibit reading language into a statute that was not
intended by the Legislature.” Application of NextG Networks of Californea, Inc. for Authority 1o Engage'in Ground-
Disturbing Qutside Plant Construciion and Related Marrer, Case 08-04-037, Decision 11-01-027, 2011 Cal. PUC
LEXIS 25 (Jan 13,2011), at *13, see also id. at *10, n 8; Cuty of Huntington Beach v. Public Unlintes Com , 214
Cal. App 4th 566, 584-587 (2013) (NextG was properly classified as u “telephone corporation” by the CPUC and
telephone corporations are “public uhties”); GTE Mobilnet of Cal. L L.P. v. City & County of San Francisco, 440
F. Supp. 2d 1097, 1103 (N.D. Cal 2006) (wireless camers are included in the defimition of “telephone corporation”
1n Sechion 7901 of the California Public Unlines Code)
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public use™). Thus, the City may not burden AT&T’s use of the pubhe rights-of-way unless the use
poses an unreasonable obstruction of public use.

Proposed IDAS Node 52 will not obstruct the public rights-of-way. It will be a small
installation on exisang utihty infrastructure. Accordingly, the city may not burden AT&1’s use of
the public ngh-of-way, and the city mmst perrut AT&T to construct Proposed DAS Node 52 -

Applicable Federal Law — Telecommunications Act of 19

, :

The federal Telecommunicatons Act of 1996,47 US C § 332 (“Act™) provides nghts to
wireless service providers and establishes lumitations upon state and local zoning authonides with
respect to apphcations for permits 1o construct personal wireless service facilities. This unportant
law was cnacted in patt to prionnze and streamhne proliferauon of wireless technologies on a
naoonal basis  The United States Supreme Court has explained.

Congress enacted the Telecommunicanons-Act of 1996 (TCA), 110 Stat. 56, to
promote competiion and higher quality 1 American telecommunicatons services
and to “encourage the rapid deployment of new telacommunications technologies.”
Ibrd. One of the means by which it sought to accomplish these goals was reduction
of the unpediments imposed by local governments upon the mstzllation of facihties
for wireless communications, such as antenna towers. To this end, the TCA
amended the Communicauons Act of 1934, 48 Stat 1064, to include § 332(c)7),
which tmposes specific hmutations on the traditional authority of state and local
governments to regulate the locanon, construction, and modification of such
facilines, 110 Stat. 151, codified at 47 U 8. C. § 332(0)(N).

Thus, the Act bmuts local regulaton of wireless telecommunications facihaes in pucsuit of increasing
deployment of the necessary wireless infrastructure.

Rapid deployment of wireless telecommunicatians facthities, like the Proposed Facility, 15 an
important national issue, especially given the trend of Americans elimunanting tradinonal landline
telephone service 1n favor of wireless commurucanons. The Center for Disease Conuol and
Prevention (“CDC”) tracks “wireless subsumuon™ rates-as part of 1ts Natonal Health Interview
Survey, and the CDC publishes the staustics every six months 1n 1ts Wireless Substitution reports.
The most recent report, 1ssued on December 20, 2013, which covers the petiod from January to
June 2013, finds that 39.4% of American homes have only wireless telephones, and another 15.7%
recerve all or almost all calls on wireless telephones despite also having a landiine.* Likewise, the city
Planming Code charactenizes telecommunications activities as essential service civic activities.

The Act defines the scope and parameters of the city’s overall review of AT&T's
Application. Importantly, the Act prolubits a local governmient from denying an apphcauon for a
wireless telecommunications facility where doing so would “prohibit or have the effect of

L

" Cuty of Rancho Palos Verdes v. Abrams, 544 U'S 113, 115-16 (2005),

¥ The CDC’s December 2013 Wirsless Substitution: Early Release of Estimates From the Natwonal Health Intervew Survey, [ansary-
June, 2013 is available at www.ede pov/nchs/data/aky release /wreless201312 pdf

Page 4 of 7



s e |

prohibinng the provision of personal wireless services.”” Courts have found an “effecuve

proluibinon” exists where a wireless carner demonstrates (1) a “significant gap™ m wireless service
coverage; and (2) that the proposed faciity would provide the “least intrusive means,” 1n relaton to the
land use values embodied in local regulations, to provide the service coverage necessary to fill that gap ™
1f a wireless carmer satsfies both of these requiremnents, state and local standards that would otherwise be
sufﬁcxcnt to permut denal of the fanility are preempted and the mummpahty must approve the wireless
facihty." When a wireless provider presents evidence of a signuficant gapand the absence of a less
ntrusive alternanve, the burden shufts to the local government to prove that a less mtrusive alternaave
exssts. In order to meet this larden (and overcome the presumption n favor af federal preempuon), the
local government must show that another alternative 1s available that fills the sigmificant gap 1 coverage,
that 1t 1s technologically feasible, and chat 1t 1s “less intrusive” than the proposed facihey."”

Here, AT&T has met both prongs of the test. AT&1" demonstrated that 1t has a significant
service coverage gap'’ and that Proposed DAS Node 52 15 the least intrustve means to close that
gap.“ Indeed, 1n approving the Application, the Planning Commission concluded thar AT&T’s
Proposed DAS Node 52 “will help achieve or maintain a group of facihties which are well related to
one another and which, when taken together, will result 1n 2 well-composed design,” and is
consistent with the General Plan. Thus, federal law requires the city to approve AT&T’s
Applicatuon.

Issues Raised By Appeal

The appeilant raises a few specific assues in support of his appeal But, as dascnbg& above,
whether ot not the Couneil finds a code-based reason to disfavor AT&T”s Proposed DAS Node 52,
the Council 1s preempted by the Act from taking action that would prohibit or have the effect of
prohubiting AT&T from providing personal wireless services, and the city cannot burden AT&1’s
nght to use the public night-of-way. Nevertheless, AT&T offers 1he following responses to the
1ssues raised m the appeal.

View Corndor

The appellant contends that AT&T did not study potential view corridor impacts. This 1s
not accurate. AT&T carefully analyzed potental alternative sites and designs in order to idennfy the
most appropriate and least intrusive means to meet its coverage objective 1n this portion of the city.
After examiming the vanous opportunuties 1n the vicinity to mount its antennas on existing uality
infrastructure, mcluding uality poles along Mendoza Drive, Manuela Drive and Colton Boulevard,
AT&T 1dentified chree candidate poles. Proposed DAS Node 52 15 located on 2 uulity pole with

" 47 US.C. §332(c)(N)(B))D).

" See e, Metro PCS, Ine. n. Cuty and County of San Franeases, 400 F3d 715, 734-35 (9th Cir 2005); Sprour
PCS Assets, LLC v, Ctty of Palos Verdes Estutes, 583 F.3d 716, 726 (9th Cir 2009).

" See T-Mobile USA, In. v. City of Anavortes, 572 F.3d 987, 999 (9¢th Cur. 2009).
' 14, 572 F.3d at 998-999,

1% §ee Radio Frequency Statement (Artachment A)

W See Altematve Stes Analysis (Attachment )
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mature trecs very nearby, ncluding one tree that partly envelops the pole itself. This proposed
location does not impact a view cornidor and offers the least visual impact of the alternative
candidates.

One alternatve candidate 15 located across from 5826 Mendoza Drive, on the corner of 2
switchback along the road. A factity on this pcle would create 2 view impact for neatby residences
with elevated decks. Further, ths site 15 not feasible from a radio fiequency perspective because
signals would be obstructed due to the terrain in the atea. Another alternative candidate 15 located
near 5801 Mendoza Drive. Thus alternative 1s much more exposed than Proposed DAS Node 52
because 1t 15 situated on a corner with no natral screening. The proposed stte 1s the least intrusive
means to close AT& s significant service coverage gap th part because it tninumzes view unpacts.

Moreover, as the Planning Commussion found, AT&T’s Proposed DAS Node 52 1s norin a
view corndor and does not impact significant views from homes or scenic vistas. The Planning
Comnussion also found that Proposed DAS Node 52 “harmonizes with, and serves to protect the
value of, private and public investments in.the area.” Proposed DAS Node 52 1s a stealthy
mstallaton that will not be nonceable as a wireless telecommunications factry. Unlike tradinonal .
cell towers that may nse many feet above nearby buldings and treetops, Proposed DAS Node 52 15
designed so that the antennas are on top of a typical udhty pole. Any visual impact will be munimal
and Proposed DAS Node 52 fully complies with the city’s General Plan and Code.

Health Effects

The appellant also voices concerns ahout envirormental and health consequences of radio
frequency emussions. Moreover, 1t 1s important to note that evidence about RF emussions 1s not
substantial evidence that can support a demal. Local governments are specifically prechuded from
considening any alleged health or environmental effects of RF emussions in making decisions as to the
siting of wireless telecommunications facihities “to the extent such facilines comply with the FCC’s
regulations concerning such erussions.”"” Here, its beyond dispute that the proposed equipment will .
operate well below applicable FCC hmuts. An RF engineenng analysis for Proposed DAS Node 52 was
provided by Hammert & Edison, Inc., Consulang Engineers.® This report confinms that the Proposed
Facdity will operate well within (and actually far below) all applicable FCC public and occupauonal
exposure lmuts. Given the eompliance with the FCC standards, the Application cannot be rejected
based on health concerns of RF emussions.

The Application cannot be rejected whether health concerns are raised exphaitly or ndirectly
through some proxy such as “property values” or even, 1n some instances, aesthetics. A federal distnce
court 1n California has held that in ight of the federal preemption of RF-enussions, “concern over the
decrease 10 property values may not be considered as substantal evidence if the fear of property value
depreciation 1s based on concem over the health effects caused by RF emussions.””’ Thus, these

1 See 47 US €. §332() (N B)Gv).

8 $ee Statcinent of Hammett & Edison, Inc., Consulung Engmneers (December 13, 2012} (Atrachment D).

7 _ATerT Wireless Serviies of Catfornia LLC v. City of Carlibad, 308 F Supp.2d 1148, 1159 (S.D. Cal. 2003) (quonng
HR. Conference Report No. 104-438, 201 (199G)).
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complamts cannot be a proxy for preempted concems about RF emussions. To the extent that the
appeal 1s ammated by concerns over RF frequency radiaton, the Council cannot consider them.

In addinon to the RF engineenng analysis on file, the Planning Commission imposed as a
condiion of approval that AT&T obtain an emzssions report to test actual operanng levels after the
site is constructed and on arr AT&T will comply with this and all other condinions of approval.

3

Notice and Timing

The appellant complams that the city did not provide notce and that the city 1s seeking to
“fast track” this matter and descrbes the Planning Commussion’s-decision as a “rush to judgment.”
However, the appellant’s concerns aie addressed in hus appeal, the filmg of which demonstratés
notice of the pending process Appellant also concedes that several notices wete posted 10 his
neighborhood. Moreover, and contrary to appellant’s suggestion that the city 15 rushing, the
Applicanon was filed more than fifteen months ago and this appeal has been pending for over a
year. At this point, the cury is at nsk of violaung the Act’s mandate that the city act within a
reasonable period of ume.

Conclusion

AT&T is diligently trying to upgrade its network to meet the growing wireless
telecommunicauons demand within Oakland. 1tis doing so 1n a manner that takes prudent and
careful consideraton of the aesthetic impacts of sts facihines and.the values the city seeks to
promote  AT&T’s proposed design is fully consistent with city’s land use regulagons and ats
General Plan, and Proposed DAS Node 52 is the least intrusive means by which AT&T can fill the
sigmificant service coverage gap in the area. 1 ugge the Council to deny the appeal and uphold the

‘Planning Commission’s approval of AT&T’s Application.

cc Celena Chen, Deputy City Attorney

Attachment A- Radio Frequency Statement

Attachment B: Simulated photograph

Attachment C:~ Alternanve Site Analysis

Attachment D: Statement of Hammett & Edison, Inc., Consulting Engineers (Dec. 13, 2012)
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AT&T Mobility Radio Frequency Statement
DAS Node 52: Public Right-of-Way JPA Pole # 110107943
at 5826 Mendoza Dr., Oakland, CA

[ am the AT&T radio frequency engineer assigned to the proposed wireless communications
facility located on an existing utility pole in public right-of-way next to JPA Pole 110107943 at 5826
Mendoza Dr., Oakland (the “Property”). Based on my personal knowledge of the Property and with
AT&T’s wireless network, as well as my review of AT&T's records with respect to the Property and its
wireless telecommunications facilities in the surrounding area, l have concluded that the work associated
with this permit request is needed to close a service coverage gap in the area immediately surrounding the
Property. {

The service coverage gap is caused by inadequate (or, in the case of 4G LTE, non-existent)
infrastructure in the area. As explained further in Exhibit 1, AT&T's existing facilities cannot adequately
serve its customers in the desired area of coverage, let alone address rapidly increasing data usage.
Moreover, 4G LTE service coverage has not yet been fully deployed in this area. To remedy this service

coverage gap, AT&T needs to construct a new wireless communications facility.

AT&T uses industry standard propagation tools to identify the areas in its network where signal
strength is too weak to provide reliable in-building service quality, This information is developed from
many sources inciuding terrain and clutter databases, which simulate the environment, and propagation
models that simulate signal propagation in the presence of terramn and clutter vaniation: AT&T designs

and builds its network to ensure customers receive reliable in-building service quality.

Exhibit 2 to this Statement 1s a map of exisung service coverage (without the proposed
installation at the Property) in the area where AT&T is planming to install several distributed antenna
system (DAS) nodes to close a larger service coverage gap in the County. It includes service coverage
provided by existing on-air AT&T sites. The green shaded areas depict areas within a signal strength
range that provide acceptable in-buiiding service coverage, In-building coverage means customers are
able to place or receive a call on the ground floor of a building. The yellow shaded areas depict areas
within a signal strength range that provide acceptable 1h-trar;sit coverage. Im this area, an —AT&T
customer should be able to successfully place or receive a call within a vehicle. The red shading depicts
areas within a signal strength range m which a customer muight have difficulty receiving a consistently
acceptable level of service. The quality of service experienced by any individual can differ greatly
depending on whether that custorier is indoors, outdoors, stationary, or 1n transit, Any atea in the red or

yellow category is considered inadequate service coverage and constitutes a service coverage gap.



Exhibit 3 predicts service coverage based on signal strength in the vicinity of the Property 1f the
node 3 antennas are placed as proposed in the applicatton. As shown by these maps, and, in particular,
the “After” map in Exhibit 3 shows that node 3 closes the ugniﬁéant 3G service coverage gap in the area

immediately surrounding the Property.

In addition to these 3G wireless service gap issues, AT&T is in the process of deploying 1ts 4G
LTE service in Oakland with the goal of providing ‘the rmost advanced personal wireless experience
available to AT&T customers. 4G LTE is capable of delivenng speeds up to 10 times faster than
industry-average 3G speeds. LTE technology also offers lower latency, or the processing time it takes to
move data through a network, such as how long it takes to start downloaiiing a webpage or file once 2
customer has sent the request. Lower latency helps to-improve the quality of personal wircless services.
What's more, LTE uses spectrum more efficiently than other technologies, creating m’oreg space {0 carry
data traffic and services and to deliver a better overall network expetience. Exhibit4 is a map that depicts
4G LTE service n the area surrounding the Property, and it shows a significant 4G LTE service coverage
gap in the area. After the upgrades, Exhlb;t J shows that 4G LTE service 1s available both indoors and
outdoors in the targeted service area. This 15 important not only to bring 4G LTE to residents of Qakiand
but also because as existing customers migraie to 4G LTE, the LTE technology will pravide the added
benefit of reducing 3G data traffic, which can cause capacity issues on the UMTS (3G) network during

peak usage periods, especially in light of the forecasted increase in usage noted in Exhibit {.

I have a Bachelor’s Degree n Electnical Engineering from Concordia University, and I have

worked as a radio frequency design engineer in the wireless communications industry for over 7 years.

29.3%/\—/

Dimitrt Gogas N

September 11,2013



EXHIBIT 1
Prepared by AT&T Mobility

AT&T’s digital wireless technology converts voice or data signals into a stream of digits
to allow a single radio channel to carry multiple simultar)leous signal transmissions. This
technology allows AT&T to offer services such as secured transmissions and enhanced voice,
high-speed data, texting, video conferencing, paging and imaging capabilities, as well as
voicemail, visual voicemail, call forwarding and call waiting that are unavailable in analog-based

systems. With consumers’ strong adoption of smartphones, customers now have access to

wireless broadband applications, which consumer utilize at a growing number,

AT&T customers are using these applications in a manner that has caused a 30,000%
increase in mobile data usage on AT&T's network since 2007. AT&T expects iotal mobile
data volume to grow 8x-1 bx over the next five years. To put this estimate in perspective, all of
AT&T Mobility’s mobile traffic during 2010 would be equal to only six or seven weeks of
mobile traffic v01~ume in 2015. The FCC noted that U.S. mobile data traffic grew almost 300%
m 2011, and driven by 4G LTE smartphones and tablets, traffic is projected to grow an

additional 16-fold by 2016.

Mobile devices using AT&T’s technology transmit a radio signal to antennas mounted on
a tower, pole, building,. or other structure. The antenna feeds the signal to electronic devices
housed in a small equipment cabinet, or base station. The base station is connected by

microwave, fiber optic cable, or ordinary copper telephone wire to the Radio Network

Controller, subsequently routing the calls and data throughout the world.



The operation of AT&T’s wireless network depends upon a network of wireless
communications facilities. The range between wireless facilities varies based on a number of
factors. The range between AT&T mobile telephones and the antennas in and nearby Oakland,
for example, is partlcu]aﬂy limited as a result of topographical challenges, blockage from

buildings, trees, and other obstructions as well as the limited capacity of existing facilities.

To provide effective, reliable, and uninterrupted service to AT&T customers in their cars,
public transportation, home, and office, without interruption or lack of access, coverage must

overlap in a grid pattern resembling a honeycomb.

In the event that AT&T is unable to construct or upgrade a wireless communications
factlity within a specific geographic area, so that each site’s coverage reliably overlaps with at
least one adjacent facility, AT&T will not be able to provide adequate personal wireless service
to its customers within that area. Some consumers will experience an abrupt loss of service.
Others will be unable to obtain reliable serviee, particularly if they are placing a call mnside a
building.

Service problems occur for customers even in locatians where the coverage maps on
AT&T’s “Coverage Viewer” website appear to indicate that coverage is available. _As the legend
to the Coverage Viewer maps indicates, these maps depict a high-level approximation of
coverage, whic'h may not show gaps in coverage; actual coverage in an area may differ
substantially from map gr&iphics, and may be affected by such things as terrain, foliage, buildings
and other construction, motion, customer equipment, and network traffic. The legend states that
AT&T doas not guarantee coverage and its coverage maps are not intended to show aetual

customer performance on the network, nor are they intended to show future network needs or

build requirements inside or outside of AT&T's existing coverage areas.



It 15 also umportant to note that the signal losses and service problems described above
can and do occur for customers even at times when certain other customers in the same vicinity
may be able to initiate and complete calls on AT&T’s network (or other networks) on their
wireless phones. These problems also can and do occur even when eertain customers’ wireless

phones indicate “all bars” of signal strength on the handset.

The bars of signal strength that individual customers can see on their wireless phones are
an imprecise and slow-to-update estimate of service quality. In other words, a customer’s
wireless phone can show “four bars” of signal strength, but that customer can still, at times, be
unable to initiate voice calls, complete calls, or download data reliably and without service

interruptions.

To determine where new or upgraded telecommunications facilities need to be located for
the provision of reliable service in any area, AT&T’s radio frequency engineers rely on far more
complete tools and data sources than just signal strength from individual ph;)nes. AT&T creates
maps incorporating signal strength that depict existing service coverage and service coverage

gaps in a given area

To rectify this significant gap n its service coverage, AT&T needs to locate a wireless

facility in the immediate vicinity of the Property.
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ATTACHMENT D



New Cingular Wireless, LLC « 32 Proposed Distributed Antenna System Nodes
Oakland Hills » Oakland, California

Statement of Hammett & Edison, Inc., Consﬁlting Engineers -

The firm of Hammett & Edison, Inc., Consulting Engineers, has been retained on behalf of New
Cingular Wireless, LLC, a wireless telecommunications service provider, to evaluate 32 distributed
antenna system (DAS) nodes proposed to be located in the Oakland Hills area of Oakland, California,
for compliance with appropriate guidelines limiting human exposure to radio frequency (“RF”)

electromagnetic fields.

Executive Summary

New Cingular Wireless proposes to install two directional panel antennas on 32 existing or
proposed utility poles sited in the Oakland Hills area of Oakland. The proposed operation
will comply with the FCC guidelines limiting public exposure to RF energy.

Prevailing Exposure Standards

The 1.8, Congress requires that the Federal Communications Commission (“FCC”) evaluate its
actions for possible significant impact on the environment. A summary of the FCC’s exposure hmits
1s shown m Tigure 1. These limits apply for continuous exposures and are intended to provlde a
prudent margin of safety for-all persons, regardless of age, gender, size, or health. The most restrictive
FCC limit for exposures of unlimited duration to radio frequency energy for several personal wireless

services are as follows.

Wireless Service Frequency Band Qccupational Limit Public Lim)t
Microwave (Point-to-Point)  5,000--80,000 MHz 5.00 mW/cm? 1.00 mW/cm?2
BRS (Broadband Radio) 2,600 500 1.00
AWS (Advanced Wireless) 2,100 500 1.00
PCS (Personal Communication) 1,950 5.00 1.00
Cellular : 870 2.90 0.58
SMR (Specialized Mobile Radio) 855 285 0.57
700 MHz 700 2.35 0.47
) [most restrictive frequency range] 30-300 1.00 020

Power line frequencies (60 Hz) are well below the applicable range of these standards, and there 1s
considered to be no compounding effect from simultaneous exposure to power line and radio

frequency fields.

General Facility Requirements

Base stations typically consist of two distinct parts the electronic transceivers (also called “radios” or
“channels™) that are connected to the traditional wired telephone lines, and the passive antennas that
send the wireless signals created by the radios out to be received by individual subscriber units.
i HAMMETT & EDISON, INC. 85XH
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New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
Oakland Hills « Oakland, California

The transceivers are often located at ground level and are connected to the antennas by coaxial cables.
A small antenna for reception of GPS signals is also required, mounted with a clear view of the sky.
Because of the short wavelength of the frequencies assigned by the FCC for wireless services, the
antennas require line-of-sight paths for their signals to propagate well and so are installed at some
height above ground. The antennas are designed to concentrate their energy toward the harizon, with
very little energy wasted toward the sky or the ground. Along with the low power of such facilities,
this means that it is generally not possible for exposure conditions to approach the maximum
permissible exposure limits without Bemg physwzll]ly very near the antennas.

Computer Modeling Method

‘The FCC provides direction for determining compliance n 1ts Office of Engineering and Technology
Bulletin No. 65, “Evaluating Compliance with FCC-Specified Guidelines for Human Exposure to
Radio Frequency Radiation,” daled August 1997. Figure 2 attached describes the calculation
methodologies, reflecting the facts that a directional antenna’s radiation pattern is not fully formed at
locations very close by (the “near-field” effect) and that at greater distances the power level from an
energy source decreases with the square of the distance from it (the “inverse square law”) ‘The
conservative nature of this method for evaluating exposure conditions has been verified by numerous
field tests.

Site and Facility Description

Based upon information provided by New Cingular Wireless, that carrier proposes to install 32 new
nodes, listed mn Table 1 below, in the Oakland Hills area of Qakland. Each node would consist of two
Kathrein Model 840-10525 directional panel antennas installed on a new or existing utility pole to be
sited in a public right-of-way. The antennas would be mounted with no downtilt at an effective height
of about 35 feeti above ground and would be oriented n different directions, as shown in Table 1. The
maximum effective radiated power in any direction would be 219 watts, representing simultaneous
operation by New Cingular Wireless at 104 watts for PCS, 61 watts for cellular, and 54 watts for
700 MHz service. There are reported no other wireless telecommunications base stations at the site or

nearby
@ HAMMETT & EDISON, INC. S5XH
COMSULTING ENGINEDRS Configuration 2B
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New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
Oakland Hills « Oakland, California

Approximate Antenna
Node # Address Orientations

Node 35  Grizzly Peak Boulevard and Golf Course Drive  116°T R21PT
Node 36 2501 Grizzly Peak Boulevard 65°T  248°T
Node 37 7541 Claremont Avenue 54°T 240°T
Node 39 8071 Claremont Avenue 36°T 215°T
Node 41  Grizzly Peak Boulevard and Skyline Boulevard  149°T 283°T
Node 42 6616 Pine Neadle Drive 73°T 344°T
Node 46 1265 Mountain Boulevard 30°T 105°T
Node 47 5925 Sherwood Drive 13°T 285°T
Node 48  Skvline Boulevard and Elverton Drive 153°T 3253°F
Node 49 1732 Indian Way 24°T 306°T
Node 50 5612 Merriewood Drive 46°T  7110°T
Node 51 5658 Grisborne Avenue 87°T 333"
Node 52 5826 Mendoza Drive 61°T 121°T
Node 53 6133 Snake Road 43°T 119°T
Node 54 2052 Tampa Avenue 0°T 100°7T
Node 55 8211 Skyline Boulevard .‘ 98°T 158°T
Node 56 6837 Aitken Drive 65T 31671
Node 57 6415 Westover Drive 137°T 302°T
Node 58 6328 Saroni Drive : 20°T 100°T
Node 59 2189 Andrews Street = 88°T
Node 60 5879 Scarborough Drive 33°T 81°T
Node 62 2997 Holyrood Drive 21%1 88°T
Node 63 2679 Mountain Gate Way 0°T 80°T .
Node 64  Mountain Boulevard and Ascot Drive 29°T 110°T
Node 70 75 Castle Park Way 0°T 70°T
Node 71 3343 Crane Way T2PT 355°T
Node 74 6925 Pinehaven Road 0°T 70°T
Node 75 6776 Thornhill Drive 66°T 127°T
Node 77 6659 Girvin Drive ) 100°T 180°T
Node 78 7380 Claremont Avenue 55°T 200°T
Node 7¢ 6757 Sobrante Road 70°T 159°T
Node 81 Shepherd Canyon Road and Escher Drive 56°T 209°T
Table I New Cingular Wireless Nodes Evaluated

Study Results

For a person anywhere at ground, the maximum RF exposure level due to the proposed operation
through is calculated to be 0.0026 mW/cm?2, which 1s 0.50% of the applicable public exposure limit
The maximum calculated level at the second-floor elevation of any nearby building” is 1.2% of the

Including nearby restdences located at least 9 feet from any pole, based on photographs from Google Maps

72 HAMMETT & EDISON, INC. R
CONSULTING ENGINETRS Configuration 2B
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New Cingular Wireless, LLC » 32 Proposed Distributed Antenna System Nodes
Oakland Hills » Oakland, California

public hmit. It should be noted that these results include several “worst-case” assumptions and

therefore are expected to overslate actual power density levels from the proposed operation.

Recommended Mitigation Measures

Due to their mounting locations on utility poles, the New Cingular Wireless antennas would not be
accessible to the general public, and so no mitigation measures are necessary to comply with the FCC
public exposure guidelines. To prevent occupational exposures in excess of the FCC guidelines, no
access within 3 feet directly in front of the antennas themselves, such as might occur during
maintenance work on the poles, should be allowed while the pertinent node is in operation, unless
other measures can be demonstrated to ensure that occupational protection requirements are met.
Posting explanatory warning signs’ at the antennas and/or on the poles below the antennas, such that
the signs would be read'ily visible from any angle of approach to persons who might need to work
within that distance, would be sufficient to meet FCC-adopted guidelines.

Conclusion

Based on the information and analysis above, it is the undersigned’s professional opinion that the
proposed operation of these New Cingular Wireless nodes lacated in Oakland, California, will comply
with the prevailing standards for limiting public exposure to radio frequency energy and, therefore,

. will not for this reason cause a significant impact on the environment. The highest calcutated level in

publicly accessible areas is much less than the prevailing standards allow for exposures of unlimited
duration. This finding is consistent with measurements of actual exposure conditions taken at other
operating base stations. Posting explanatory signs is recommended to establish compliance with

occupational exposure limitations.

T Warning signs should comply with OET-65 color, symbol, and content recommendations  Signage may also need
1o comply with the requirements of California Pubhc Utihties Commission General Order No 95

HAMMETT & EDISON, INC.
CONSULTING BNGINEERS

S5XH
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New Cingular Wireless, LLC ¢ 32 Proposed Distributed Antenna System Nodes
QOakland Hills » Oakland, California

Authorship

The undersigned author of this statement is a qualified Professional Engineer, holding California
Registration Nos. E-13026 and M-20676, which expire on June 30, 2013. This work has been carried
out under his direction, and all statements are true and -correct of his own knowledge except, where
noted when data has been supphed by others, which data he believes to be correct.

William F. Hamwbtt, P.E.
707/996-5200

E-13026
M-20676

Exp 6-30-2013

December 13, 2012
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FCC Radio Frequency Protection Guide

The U S Congress required (1996 Telecom Act) the Federal Commumnications Commission (“FCC”)
to adopt a nationwide human exposure standard to ensure that 1ts licensees do not, cumulatively, have
a significant impact on the environment. The FCC adopted the lumts from Report No 86, “Biological
Effects and Exposure Criteria for Radiofrequency Electromagnetic Fields,” published in 1986 by the
Congressionally chartered National Council on Radiation Protection and Measurements (“NCRP”).
Separate limits apply for occupational and public exposure conditions, withithe latter limits generally
five times more restrictive The more recent standard, developed by the Institute of Electrical and
Electronics Engineers and approved as American National Standard ANSI/IEEE C95.1-2006, “Safety
Levels with Respect to Human Exposure to Raco Frequency Electromagnetic Fields, 3 kHz to
300 GHz,” includes similar limits These limits apply for continuous exposures from all sources and
are intended to provide a prudent margin of safety for all persons, regardless of age, gender, size, or

health

As shown 1n the table and chart below, separate limuts apply for occupational and public exposure
conditions, with the latter limuts (in 1zalics and/or dashed) upito five times more restrictive:

Frequency Electromagnetic Fields (f1s frequency of emission in MHz
Applicable Electric Magnetic Equivalent Far-Field
Range Field Strength Field Strength Power Density
(MHz) (Vim) (A/m) (mW/icm®)
03-134 614 614 163 163 100 100
134-3¢ 614 823 8/f 163 219/f 100 180/j2
30- 30 1842/ f 8238/ 489/f  219/f 900/ £ 180/f
30 - 300 614 275 0163 00729 10 02
300 - 1,500 3sadt 15N Ninos  \f/238 £300 /1500
1,500 - 100,000 137 614 0364 0163 50 10
10007 / Occupational Exposure
~ 1007 PCS
52E 10 Cell |
e
A [ E 1 K N ¥ ¥
0.177
Public Exposure
I I 1 | 1 | N
0.1 1 10 100 100 10 10°

Frequency (MHz)

Higher levels are allowed for short periods of time, such that total exposure levels averaged over six or
thirty minutes, for occupabbnal or phbhic settings, respectively, do not exceed the limits, and ligher
levels also are allowed for exposures to small areas, such that the spatially averaged levels do not
exceed the imits. However, neither of these allowances 1s incorporated n the conservative calculation
formulas 1n the FCC Office of Engineenng. and Technology Bulletin No. 65 (August 1997) for
projecting field levels Hammett & Edison has built those formulas into a proprietary program that
calculates, at each location on an arbitrary rectangular gnd, the total expected power density from any
number of individual radio sources The program allows for the description of buildings and uneven
terrain, 1f required to obtain more accurate projections

Biged HAMMETT & EDISON, INC. FCC Gurdel
: Wiaennes

% SAN FRANCISCO
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RFR.CALC ™ Calculation Methodology

Assessment by Calculation of Compliance with FCC Exposare Guidelines

The U S. Congress required (1996 Telecom Act) the Federal Communications Commission (“FCC”) to
adopt a nationwide human exposure standard to ensure that 1ts licensees do not, cumulatively, have a
significant impact on the environment. The maximum permissible exposure limits adopted by the FCC
(see Figure 1) apply for continuous exposures from all sources and are intended to provide a prudent
margin of safety for all persons, regardless of age, gender, size, or health. Higher levels are atlowed for
short pertods of time, such that total exposure levels averaged over six or thirty minutes, for
occupational or public settings, respectively, do not exceed the limts !

Near Field.

Prediction methods have been developed for the near field zone of panel (directienal) and wiup
(ommdirectional) antennas, typical at wireless telecommunicahions base stations, as well as dish
(aperture) antennas, typically used for microwave links The antenna patterns are not fully formed in
the near field at these antennas, and the FCC Office of Engmneerng and Teclmdlogy Bulletin No 65
(August 1997) gives suitable formulas for calculating power density within such zones

180 :
For a panel or whip antenna, power density § = X D45 B , m MWyem2
Opw aTxD xh
0.1x16xnxP,

net ip MW/em?2,

2

and for an aperture antenna, maximum power density S = %
7t X

i

whare Opw half-power beamwidth of the antenna, in degrees,:and
Ppet = net power nput to the antenna, in watts,

D = distance from antenna, in meters,

h = aperture height of the antenna, in meters, and

n = aperture efficiency (unitless, typically 0.5-0 8).
The factor of 0 1 1n the numerators converts to the desired umts of power density.
Far Field.
OET-65 gives this formula for calculating power density 1n the far field of an individual RF source

2 56 x 1.64 x 100 x RFF* x ERP
power density § = x > % > tel , tn MWem2,
AxmgxD

where ERP = total ERP (all polarizations), in kilowatts,
RFF = relative field factor at the direction to the actual point of calculation, and
D = distance from the center of racdiation to the point of calculation, in meters.

The factor of 2 56 accounts for the increase in power density due to ground reflection, assuming a
reflection coefficient of 1.6 (1 6 x 1.6 = 2 56) The factor of 1.64 1s the gan of a half-wave dipole
relative to an 1sotropic radiator. The factor of 100 in the numerator converts to the desired umts of
power density This formula has been bult mnto a proprietary program that calenlates, at each locailon
on an arbitrary rectangular gnd, the total expected power density from any number of individual
radiation sources. The program also allows for the descrniption of uneven terrain in the vicinity, to
obtain more accurate projections

g* gz HAMMETT & EDISON, INC.

)
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‘ Apzmw Form an llty
Introduced PysgoErB!member

SETICE OF THE CIT Y CLERE Office of the C"“A“””ey
OAKLAND

aminov-5 asiocsl  OAKLAND CITY COUNCIL
RESOLUTION NO. C.M.S.

A RESOLUTION UPHOLDING APPEAL #A13115, THEREBY REVERSING
THE DECISION OF THE CITY PLANNING COMMISSION AND DENYING
REGULAR DESIGN REVIEW TO ATTACH A TELECOMMUNICATIONS
FACILITY TO A UTILITY POLE LOCATED IN THE PUBLIC RIGHT-OF-
WAY AT 5816-5826 MENDOZA DRIVE

WHEREAS, on January 28, 2013, Mr Matthew Yergovich for AT&T (Applicant)
submitted an application for Regular Design Review with additional findings to attach an
8-10" extension with two 2'-2" antennae to a 38'-8" wooden Joint Pole Authority (JPA)
utility pole owned by PG&E and located in the City public right-of-way adjacent to 5816
and 5826 Mendoza Drie, and to mount equipment to the side of the pole betwean 11’-
3" and 22°-2” in height, as case # DR13020 (“Project”), and

WHEREAS, on April 3, 2013, the Planning Commission conducted a duly
noticed public hearing on the matter, closed the hearing and then voted to approve the
Regular Design Review application for case #0R 13020, subject to findings, additionai
findings, and conditions of approval, and

WHEREAS, on Apnl 15, 2013, Mr. Gerald C. Sterns of Sterns & Walker filed an
Appeal (#A13115) of the Planning Commission’s decision on behalf of a neighborhood
group, including 5809, 5816, 5817, 5825, and 5826 Mendoza Drive, 5990 Colton Drive,
and 2 Cabrnillo Place (collectively, “Appellants™); and

WHEREAS, as stated in (1) various notices/agendas for the Project, for which the

"Appellant had actual and construction notice; (1) the City’s Appeal Form, (iil) the City’s
April 5, 2013 decision letter on the Project; and (iv) various prowvisions of the Oakland
Planning Code, including without limitation sections 17.130.050 (Presentation of written
and documentary evidence) and 17.136 090 (Appeal to City Council — Regular design
review), the Appellants must present any and all argumechts, 1ssues, or evidence
(“lssues”) (a) prior to the close of the seventeen (17) day public comment period on the
Project, or (b) prior to the close of the April 3, 2013 City Planning Commission public
hearing on the Project (and therefore limiting any appeal to such previously presented
Issues); and

WHEREAS, five months after filing the Appeal, on September 23, 2013, the
Appellants submitted additional materials (numerous exhibits) to the City; and

WHEREAS, after giving due notice to tha Appellants, the Applicant, all interested
parties, and the public, the Appeal came before the City Councrl for a public hearing on
July 29, 2014; and



WHEREAS, the Appeliants, the Applicant, supporters of the application, those
opposed to the application and interested neutral parties were given ample opportunity
to participate in the public heanng by submittal of oral and/or written cemments, and

WHEREAS, the public hearing on the Appeal was closed by the City Council on
July 29, 2014; and

WHEREAS, the City Council took a vote directing City Planning staff to return
with a resolution and findings for upholding the appeal/denying the application; and

WHEREAS, after the July 29, 2014 City Council hearing, and with the City's
permission, the Applicant installed story poles on the subject utility pole to demonstrate
the proposed height of the Project,

WHEREAS, aftar giving due notine to the Appellants, the Applicant, all interested
parties, and the public, the Appeal came again before the City Council for a public
hearing on November 18, 2014; and

WHEREAS, the Appellants, the Applicant, supporters of the application, those .
opposed to the apphcation and interested neutral parties were given ample opportunity
to participate in the public heanng by sutinittal of eral and/or written comments; and

WHEREAS, the public hearing on the Appeal was closed by the City Council on
November 18, 2014, now, therefore, be it

RESOLVED: That the City Council, having independently heard, considered
and weighed all the avidence in the record presented on behalf of all parties and being
fully informed of the Application, the Planning Commussion’s decision, and the Appeal,
finds that the Appellants have shown, by reliance on appropriate/proper evidence
already contained in the record before the City Planning Commission, that tie Planning
Commission’s decision was made in errar, that there was an abuse of discretion by the
Commission, and/or that the Commission’s decision was not supported by substantial
evidence in the record. This decision 1s based, in palt, on the Navember 18, 2014 City
Council Agenda Report, which 1s hereby incorporated by reference as if fully set forth
herein; and be it

FURTHER RESOLVED: That the additrenal materials submitted by the
Appeliants on September 23, 2013 are not properly before the City Counci since they
were not specifically raised or submitted (a) prior to the close of the seventeen (17) day
public comment period on the project, or (b) prior to the close of the Apn! 3, 2013 City
Planning Commission public hearing on the project, and be it

FURTHER RESOLVED: That the Appeal is upheld, the Planning Commission'’s
decision approving Regular Design Review is reversed, and the Application is denied,
and be it



FURTHER RESOLVED: That n further support of the City Council’s decision to
reverse the Planning Commission’'s approval of the Application, the City Council rejects
the July 29, 2014 City Council Report and the Apnl 3, 2013 Planning Commission ataff
repont, and instead, hereby adopts and incorporates by reference, as if fully set forth
herein, the Findings for Denial contained in Exhibit A Each of the reasons for denial
listed therein provides a separate and independent basis to uphold the Appeal and
deny the Application, and when viewed collectively, provides an overall basis to deny
the Application; and be it

FURTHER RESOLVED: That the City Council finds and determines that this
Resolution complies with CEQA pursuant to State CEQA Guidelines section 15270,
which states that CEQA does not apply to projects which are disapproved; and be it

FURTHER RESOLVED: That the record before this Council relating to this
Application and Appeal includes, without [imitation, the following.

the Application, including all accompanying maps and papers;

all plans submitted by the Applicant and his representatives,

the notice of appeal and all accompanying statements and materials;

all final staff reports, final decision letters, and other final documentation

and information produced by or on behalf of the City, including without

limitation all related/supporting final materials, and all fina! notices relating

‘to the Application and attendant hearings;

5. all oral and written evidence received by the Planning Commissien and
City Council duning the public hearings on the Application and Appeal; and
all written evidence received by relevant City Staff before and during the
public hearings on the Application and Appeal;

6 all matters of common knowledge and all official enactments and acts of

the City, such as (a) the General Plan; (b) the Qakland Municipal Code;

(c) the Oakland Planning Code; (d) ether applicable City pglicies and

regulations; and all applicable State and federal laws, rules and

regulations; and be it

ron

FURTHER RESOLVED: That the custadians and locations of the documents or
other materials which constitute the record of proceedings upon which the City
Council's decision is based are located at (a) the Planning and Building Departmerit,
Bureau of Planning, 250 Frank H Qgawa Plaza, Suite 2315, Oakland, California, and
(b) the Office of the City Clerk, 1 Frank H. Ogawa Plaza, First Floor, Oakland,
California; and be it

FURTHER RESOLVED: That the recitals contained in the Resolution are true
and correct and are an integral part of the City Council's decision; and be it



FURTHER RESOLVED: That the Applicant may submit a new application that
identifies alternative less intrusive sites and facilities with payment of all the appropriate
fees, and City staff shall process the application and it shall be considered without
prejudice.

N COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, GALLO, GIBSON MCELHANEY, KALB, KAPLAN, REID, SCHAAF and PRESIDENT
KERNIGHAN

NOES -
ABSENT -
ABSTENTION -

ATTEST.
Lalonda Simmons
City Clerk and Clerk of the Council of the
City of Oakland, California

LEGAL NOTICE:

PURSUANT TO OAKLAND MUNICIPAL CODE SECTION 17.136 080, THIS DECISION
OF THE CITY COUNCIL IS FINAL IMMEDIATELY AND IS NOT ADMINISTRATIVELY
APPEALABLE. ANY PARTY SEEKING TO CHALLENGE SUCH DECISION [N COURT
MUST DO SO WITHIN NINETY (90) DAYS OF THE DATE OF THIS DECISION, UNLESS
A DIFFERENT DATE APPLIES



EXHIBIT A

FINDINGS FOR DENIAL

The City Council finds that this proposal does not meet all the required findings under Regular
Design Review Criteria (OMC Sec. 17.136.040(B)) as set forth below. A legislative body shall
deny a recommendation of Planning Approval of Design Review for a proposed
telecommunications facility and related equipment on an existing utility pole if it cannot make all
of the required findings. The required findings that cannot be made are shown in beld type; the
explanation as to why the City Council finds that these finding cannot be made is shown in
normal type. ™

GENERAL FINDINGS

The City Council finds that the Planning Commission’s decision to approve the Regular Design
Review application was in error, constituted an abuse of discretion, and/or not supported by
substantial evidence in the record because the following two findings were not met:

Finding No. 1: There is a significant gap in coverage. While there may be a coverage gap in
the area, AT&T has not demonstrated that there is a “significant gap™ in service; federal law
requires a wireless carrier to demonstrate a “significant gap” in coverage. The RF Statement
concludes that “the work associated with this permit request is needed to close a service coverage
gap in the area immediately surrounding the Property.” May 21, 2014 Letter, Atiachaent A.
AT&T acknowledges that it has numerous customers in the Oakland Hills, and that there is
currently service coverage by AT&T covered by this potential node. However, AT&T’s service
is not optimal in that location, and AT&T seeks to optimize its in-huilding service coverage for
that area. That AT&T may not provide its customers with the best in-building coverage does not
mean that there is a “significant gap” in coverage. Moreover, AT&T did not provide a survey or
other documentation to support its assertion that there is a “significant gap” in coverage.

. Presentation of a radio frequency statement and propagation maps does not establish a
“significant gap.”

Finding No. 2: If there is a significant gap in coverage, the proposed location is the “least
intrusive way” to address this gap.-Even if AT&T can demonstrate that a * significant gap” in

service eoverage existed, which it has not, AT&T has not demonstrated that the proposal at
5816-5826 Mendoza Drive is the least intrusive way to provide wireless services in this area.
AT&T submitted a site design alternatives analysis (January 28, 2013) and stated that
“alternative sites were considered”, but only reviewed two altemative sites (May 21, 2014 Letter,
Attachment C — “Alternative Site Analysis™). AT&T has not undertaken meaningful comparison
of alternative locations. If AT&T demonstrates that it has a significant gap in coverage, City
Planning staff is willing to work with AT&T to idemify other potentially available and
technologically feasible alternative sites that may be less intrusive than the proposed location.



REGULAR DESIGN REVIEW CRITERIA FOR NONRESIDENTIAL FACILITIES
{OMC SEC. 17.136.040(B))

2. That the proposed design will be of a quality and character which harmonizes with, and
serves to protect the value of, private and public investments in the area;

The City Council finds that this finding is not met, and that the Planning Cemimissicn’s decision
to approve the Regular Design Review application despite the proposal’s view obstruction was
made in error, constituted an abuse of discretion, and/or was not supported by substantial
evidence in the record, for the following reasons:

The proposal will have significant negative impacts to significant views, and will not harmonize
with the surrounding area. The utility pole, which would have a tap extension with
telecommunications antennas attached, is located on steep topography directly fronting two
upslope residences, and is not compatible with the scenie and residential character and
appearanee in the surrounding neighborhood. At least two residences have significant views
from their decks that will be negatively impacted. The home located at 5816 Mendoza Drive is
situated approximately twenty-five feet from the utility pole. Although an existing tree partially
screens the utility pole and proposed top extension with antennas, the tree may not skrvive
indefinitely. Given the slope, the equipment would sit at eye level from the homes, and will
negatively impact the views of residents. Given the adjacency of the proposal to the front of
residential properties with views and a hillside sylvan setting, the proposal does not haymonize

‘with, and would have significant adverse aesthetic impacts on, private property in the area. The
proposed project will increase the mechanical clutlet visible and very near to residential
properties and cannaot be altered to eliminate this adverse impact.

In addition, the significant views that will already be negatively impacted by the existing
proposal could be much more significantly impaeted under new rules issued by the FCC. The
FCC recently issued a Report and Order, FCC 14-153 (“Order”), which adopts new rules that
govern how the City may regulate requests to modify existing wireless towers and base stations.
Order, §161. The FCC defines “base station” broadly to include not.only the equipment that
communticates with user equipment {encompassing DAS and small cells), but also the “structure”
that supports or houses that equipment. Although the Order is not effective until 90 days after it
is published in the Federal Register, once it becomes effective, any wireless facilities are
considered “base stations,” and will be subject to the approval process in Section 6409(a) of the
Middle Class Tax Relief and Job Creation Act of 2012, 47 1.8.C. § 1455(a), which requires
approval unless the modification is a “substantial change.” Under the FCC’s definition of
“substantially change the physical dimensions” of a tower or base station (Order, §182), a
modification substantially changes the physieal dimensions of a wireless tower or base station if
it increases the height of the structure by more than 10% or more than 10 feet, whichever is
greater, or if it involves adding an appurtenance to the body of the structure that would protrude
from the edge of the structure by more than 6 feet. Thus, if the application is approved, once the
Order becomes effective, AT&T will be able to use Secticn 6409(a) to increase the height of the
antenna {up to 9°-11” higher) and width of the facility (adding protrusions of up to 5°-11”°) later
through the strearnlined Section 6409(a) process.

\



Ap) ed as to Form Wgahty
Intreduced by Counc:lmer?per_ - W W

e oy . Office of the City Altorney
OFFICE OF THE €117 GLERS
OARLAND
oy -6 atio: QAKLAND CITY COUNCIL
RESOLUTION NO. C.M.S.

A RESOLUTION DENYING APPEAL #A13115 AND UPHOLDING THE
DECISION OF THE CITY PLANNING COMMISSION TO APPROVE
REGULAR DESIGN REVIEW TO ATTACH A TELECOMMUNICATIONS
FACILITY TO A UTILITY POLE LOCATED IN THE PUBLIC RIGHT-OF-
WAY FRONTING THE LOT LINE BETWEEN 5816 AND 5826 MENDOZA
DRIVE

WHEREAS, on January 28, 2013, the Applicant Mr. Matthew Yergovich/AT&T
submitted an application for a Regular Design Review with additional findings to attach
an 8'-10" extension with two 2'-2” antennae to a 38'-8” wooden Joint Pole Authority
(JPA) utility pole owned by PG&E and located in the City public right-of-way adjacent to
5826 Mendoza Drive, and to mount equipment to the side of the pole between 11°-3"
and 22°-2" in height, as case # DR13020 ("Project’); and

WHEREAS, based on a site visit and review of internet aerial images of the site,
staff did not discern a view issue, given the elevation of homes uphill from the utility
pole and the presence of a ridge to the southwest of the site; and

WHEREAS, the application was agendized for the Planning Commission hearing
of April 3, 2013, and public notices were duly distributed; and’

WHEREAS, on April 3, 2013, the Planning Commission independently reviewed,
considered, and determined that the Project is exempt from the environmental review
requirements of the California Environmental Quality Act ("CEQA”) pursuant to CEQA
Guidelines sections 15301 (existing facilities) and 15183 (prOjects consistent with a
community plan, general plan or zoning); and

WHEREAS, on April 3, 2013, the Planning Commission approved the Regular
Design Review application for case #DR'13020, subject to findrigs, additional findings;”
and conditions of approvat; and \

WHEREAS, on April 15, 2013, the appellant Mr. Gerald C. Sterns of Sterns &
Walker filed a tmely Appeal (#A13115) of the Planning Commission's decision to
approve the Project on behaif of a neighborhood group, including 5808, 5816, 6817,
5825, and 5826 Mendoza Drive, 5990 Colton Drive, and 2 Cabrillo Place (collectively,
“Appellants™), and

WHEREAS, as stated in (i) various noticas/agendas. for the Projeot, for which the
Appellant had actual and construction notice, (i) the City’'s Appeal Form; (iii) the City's
April 5, 2013 decision letter on the Project; and (v) various provisions of the Oakland
Planning Code, including without limitation sections 17.130.050 (Presentation of written
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and documentary evidence) and 17.136 090 (Appeal to City Councii — Regular design
review), the Appellants must present any and all arguments, issues, or evidence
(“Issues”) (a) prior to the close of the seventeen (17) day public comment period on the
Project, or {b) prior to the close af the Apnl 3, 2013 City Planning Cammission public
hearing on the Project (and therefore limiting any appeal to such previously presented
Issues); and

WHEREAS, five months after filing the Appeal, on September 23, 2013, the
Appellants submitted additional materials (humerous exhibiis) to the City; and

WHEREAS, after giving due notice to the Appellants, the Appllcant all interested
parties, and the public, the Appeal came before the Clty Council in a duly noticed public
hearing on July 29, 2014; and

WHEREAS, the Appellants, the Applicant, supporters of the application, those
opposed to the application and interested neutral parties were given the opportunity to
participate in the public hearing by submittal of oral and written comments; and

WHEREAS, the public hearing on the Appeal was closed by the City Council on
July 29, 2014, and

WHEREAS, the City Council took a vote directing City Planning staff to return
with a resolution and findings for upholding the appeal/denying the application; and

WHEREAS, after the July 29, 2014 City Council hearing, and with the City's
permission, the Applicant installed story poles on the subject utility pole to demonstrate
the proposed height of the Project,

WHEREAS, after giving due notice to the Appeliants, the Appiicant, all interested
parties, and the public, the Appeal again came-before the City Council for a public
hearing on November 18, 2014; and :

WHEREAS, the Appellants, the Applicant, supporters of the application, those
opposed to the application and interested neutral parties were given ample opportunity
to participate in the public hearing by submittal of oral and/or written comments; and

WHEREAS, the public hearing on the Appeal was closed by the City Council on
November 18, 2014, now, therefore, be it A

RESOLVED. The Gity Council independently finds ahd determines that this
Resolution complies with CEQA, as the Project 1s exempt from CEQA pursuant to
CEQA Guidelines sections 156301 (existing facilities), 15303 (small facilities or
structures, installation of small new equipment and facilities in small structures), and
15183 (projects consistent with a community plan, general plan or zoning), and the
Environmental Review Officer is directed to cause to be filed a Notice of
Determination/Exemption with the appropriate agencies, and be it



FURTHER RESOLVED: That the City Council, having independently heard,

'considered and weighed all the evidence in the record presented on behalf of all parties
and being fully informed of the Application, the Planning Commission’s decision, and
the Appeal, hereby finds and determines that the Appeliants have not shown, by
reliance on appropriate/proper evidence in the record, that the Planning Commission’s
decision was made in errer, that there was an abuse of discretion by the Planning
Commission, or that the Planning Commussion’s decision was not supported by
substantial evidence in the record. This decision is based, in part, on the July 29, 2014
City Council Agenda Report and the April 3, 2013 Planning Commission staft report,
both of which are hereby incorporated by reference as if fully set forth herein, on the
reports and testimony provided at the hearing, and on the City's General Plan, Planning
Code, and other plarning regulations as set forth below; and be it

FURTHER RESOLVED: That the additional materials submitted by the
Appellanfs on Septembier 23, 2013 are not propery before the City Council since they
were not specifically raised or submitted (a) prior to the close of the seventeen (17) day
public comment period on the Project, or (b) prior to the close of the April 3, 2013 City
Planning Commuission public heaong on tha Project; and He it

FURTHER RESOLVED: That the Appeal is hereby denied, and the Planning
Commission’s decision to approve an 8-10" extension with two 2’-2” antennae to a 38'-
8" wooden utility pole located in the City public right-of-way adjecent to 5826 Mendoza
Drive, and to mount equipment to the side of the pole between 11°-3" and 22'-2" in
height, is upheld, subject to the findings far approval, additional findings, and conditions
of approval adopted by the Planning Commussion, each of which is hereby separately
and independently adopted by this Council In full, and be it

; FURTHER RESOLVED: That, in support of the City Counci's decision to deny
the Appeal and approve the Project, the City Council affirms and adopts as its own
independent findings and determinations: (1) the July 29, 2014 City Council Agenda
Report (including without hmitation the discussion, findings and conclusions (each of
which is hereby separately and independently adopted by this Council in full), and (i)
the April 3, 2013 Plaoning Commission staff report approving the Project, including
without limitation the discussion, findings, additional findings, conclusions, and
conditions of approval (each of which is hereby separately and independently adopted
by this Council it full), and be it

FURTHER RESOLVED: The record before this Council relating to this Project
Application apd Appeal incindes, without imitation, the following:

the Application, including all accompanying maps and papers,

all plans submitted by the Applicant and its representatives;,

the notice of appeal and all accompanying statements and materials;

all final staff reports, final decision letters, and other final documentation and
information produced by or on behalf of the City, indiuding without limitatian all
related/supporting final materials, and all final notices relating to the Application
and attendant hearings;

5. all oral and written evidence recoived by the Planning Comnussion and City
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Council durning the public hearings on the Application and Appeal; and all wntten
evidence received by relevant City Staff before and during the public hearings on
the Application and Appeal, and

6 all matters of comman knowledge and all official enactments and acts of the City,
such as (a) the General Plan; (b) the Oakland Municipal Code; (¢) the Oakland
Planning Code; (d) other applicabla City policies and regulations; and (e) all
applicable State and federal laws, rules and regulations, and ba it

FURTHER RESOLVED: That the custodians and locations of the documents or
other materials which constitute the record of proceedings upon which the City
Council's decision is based are located at (a) the Planning and Building Department,
Planning and Zoning Division, 250 Frank H Ogawa Plaza, Suite 3315, Oakland,
California, and (b) the Office of the City Clerk, 1 Frank H Ogawa Plaza, First Floor,
Oakland, Calfornia, and be it

FURTHER RESOLVED: Per standard City prartice, if itigation s filed
challenging this decision, or any subsequent implementing actions, then the time period
for obtaining necessary permits far construction or alteration and/or commencement of
authorized construction-related activities stated in Condition of Approval #2 1s
automatically extended for the duration of the litigation; and be it

FURTHER RESOLVED: The recitals contained in this Resolution are true and
correct and are an integral part of the City Council’'s decision. °

IN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

ﬁgsﬁ " BHITA(IJ\IOKS’ GALLO, GIBSON MCELHANEY, KALB, KAPLAN, REID, SCHAAF and PRESIDENT

NOES -
ABSENT -
ABSTENTION -
ATTEST:
LaTonda Simmons
City Clerk and Clerk of the Counci of the
City of Oakland, California

LEGAL NOTICE. )

PURSUANT TO OAKLAND MUNICIPAL CODE SECTION 17.136 090, THIS DECISION
OF THE CITY COUNCIL IS FINAL IMMEDIATELY AND IS NOT ADMINISTRATIVELY
APPEALABLE ANY PARTY SEEKING TO CHALLENGE SUCH DECISION IN COURT
MUST DO SO WITHIN NINETY (90) DAYS OF THE DATE OF THIS DECISION, UNLESS
A DIFFERENT DATE APPLIES



