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AGENDA REPORT 

TO: 
ATTN: Deborah Edgerley 
FROM: 
DATE: November 18,2003 

Office of the City Manager 

Community and Economic Development Agency 

RE: Public hearing (and resolution) on the appeal of the Planning Commission 
approval of a Conditional Use Permit, Variance, and Design Review 
application for Affordable Housing Associates to build an eight story building 
to contain ground floor commercial space, a “service enriched” housing facility, 
and 76 affordable housing units at 160 1 4 ~  Street. 

SUMMARY 

On September 3, 2003, the Planning Commission approved a major conditional use permit, 
design review, and a variance permit to construct a building containing 2,666 square feet of 
ground floor commercial space, 76 residential units, and 53 ground level parking spaces at the 
northwest comer of 14‘h and Madison Streets. On September 10, 2003, the Islamic Cultural 
Center, the owner of the neighboring building, appealed the Planning Commission’s approval of 
the project and environmental determination. The basis of the appeal pertains to the impacts to 
neighborhood parking. The impacts of the new project on the historic significance of the adjacent 
Madison Temple building and that the variances were inappropriately ganted. 

Staff recommends that the City Council deny the appeal and uphold the Planning Commission 
decision for the reasons listed below. 

FISCAL IMPACT 

The project will not have a direct fiscal impact. However, it is expected that the development of 
this site will result in an increased property valuation for property tax purposes and encourage 
new commercial and mixed use activities in the area. These impacts are considered to be 
beneficial. Also, the new commercial space may generate additional sales tax for the City. 

BACKGROUND 

The Proiect 

The proposed eight story building would consist of 2,666 square feet of ground floor commercial 
space, 76 residential units, and 53 ground level parking spaces. The building would be 
approximately 85’- 0” to top of a parapet, not including two 11’4’’ tall rooftop mechanical 
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rooms. The building is proposed by Affordable Housing Associates (AHA), a non-profit 
developer of affordable housing. The residential units would be available for households eaming 
up to 60 percent of the County’s median income; 18 of the units would be reserved for special 
needs persons that are at-risk of homelessness. According to the applicant, the units would range 
in size from 450 to 1,097 square feet and are designed for working artists and people with home 
businesses. Part of the second floor would also function as a community and social service 
center providing cultural, educational, and counseling services to the residents of the building 
and the surrounding community. 

A structured parking area would be located behind the commercial space on the ground floor and 
utilize a lift system for stacking three levels of cars. A City CarShare service parking space is 
proposed to be located on the curb outside the building. 

Please refer to a more a more detailed description of the project is contained in Attachment A, 
the project plans and Attachment C, the September 3, 2003 staff report to the Planning 
Commission. 

Required permits 

The project requires a major conditional use permit for the social services functions and minor 
variances for required parking (74 required, 51 provided), rear setback (15’4” required, 0’4’’ 
proposed), front setback (5’4’’ required; 0’4” proposed) and parking dimension (8’4’ width 
required; 8’-4” proposed to accommodate a parking lift), 

Adioining property and neighborhood 

The site immediately to the north is considered a designated historic property (DHP) with a 
survey rating of “A” from the City’s Cultural Heritage Survey office. According to the Historic 
Preservation Element (HPE) of the General Plan, “A” ratings are the survey’s highest rating and 
given to “properties of exceptional historical or architectural value which are clearly eligible 
individually for the National Register of Historic Places”. This neighboring site has historic 
significance because it contains the Madison Street Temple, a building constructed in 1909 that 
is considered an excellent example of Mission Revival architecture. Also, the building is the 
original headquarters of Oakland’s Scottish Rite, one of the City’s leading fraternal 
organizations. The proposed project would be separated from the Temple between 
approximately 43 to 73 feet at the ground floor and 67 to 97 feet above the ground floor by a 
parking lot and pedestrian path. Stained glass windows would face the proposed building, The 
headquarters of the Islamic Cultural Center of Northern California is currently located in the 
building. 

The Temple is within the Lakeside Apartment District, a historic neighborhood that occupies 
portions of five blocks bounded by 14‘h Street, Harrison Street, and Lakeside Drive. The 
District is characterized by medium to large wood-frame or brick two to six story apartment 
buildings, built in close proximity to one another. It is considered one of Oakland’s best 
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concentrations of medium scale early 20th century apartments and institutional buildings and 
reflects important aspects of Oakland’s rapid development between 1906 and the 1930’s. The 
neighborhood is considered an “Area of Primary Importance” (AFT) by the City’s Office of 
Cultural Heritage Survey. According to the HPE, an API is a cohesive area that usually contain 
a high proportion of individual properties with rating of “C” (properties of secondary historic 
importance) or greater and appear eligible for the National Register of Historic Places as a 
district or a historically related complex. 

The site is just outside the Lakeside District and on the edge of an area of Downtown containing 
several surface parking lots, government buildings, and a mix of modem and turn of the century 
commercial and residential buildings. 

KEY ISSUES AND IMPACTS 

The appeal is based on the following grounds: 

The proposed variances for setback and parking are inconsistent with the zoning code 
and, therefore, the project does not meet the criteria for an exemption under CEQA; 
Staff and the Planning Commission have not sufficiently addressed the project’s impact 
on neighborhood parking; 
The project’s design, scale, mass, and lack of setback may cause a substantial adverse 
change in the immediate surroundings of the Lakeside Apartment District and the 
Madison Street Temple, and the City, therefore, cannot exempt the project from CEQA 
and must require the developer to prepare an Environmental Impact Report; 
The decision of the Planning Commission depended on an inaccurate and inadequate 
analysis of the impact of the proposal on the historic significance on the District and the 
Madison Street Temple; and 
The Planning Commission abused its discretion by not sufficiently making the findings 
for the variances and conditional use permits. 

This section will review each of these issues and provide the reasons why the Planning 
Commission acted appropriately in its decision to approve the project. 

Variances consistencv with Zoning Code and CEOA Exemption 

The CEQA Guidelines lists projects that qualify as exemptions from environmental review. The 
Planning Commission found that the project falls under the exemptions listed in Sections 15332 
and 15280 of the State CEQA Guidelines. Section 15332 of the Guidelines states that projects 
characterized as in-fill development meeting certain conditions are exempt from environmental 
review, One of the criteria for exemption under Section 15332 is that “the project is consistent 
with the applicable general plan designation and all applicable general plan policies as well as 
with applicable zoning designation and regulations”. Similarly one of the exemptions under 
Section 15280 is that a project “...is consistent with the local zoning as it existed on the date the 
project application was deemed complete, unless the zoning is inconsistent with the general plan 
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because the city, county, or city and county has not rezoned the property to bring it into 
consistency with the general plan.” 

The appellant is arguing that the required variances for parking, parking dimension and setback 
make the project inconsistent with the Zoning Ordinance, and, therefore, are not eligible for an 
exemption fiom the CEQA process. However, a variance does not imply inconsistency because 
the Zoning Ordinance contains language that allows a variance if a project meets certain 
findings. The Planning Commission decided that the project met these findings and is, therefore, 
consistent with the Zoning Ordinance. Attachment C, the September 3, 2003 Planning 
Commission Staff Report, contains a detailed rationale behind approval of each variance and 
how the project meets all the findings required to approve the project. 

Parking 

The appeal states that: 

“The project proponents must work within the environmental constraints existing 
in the neighborhood they have chosen for this project. While perhaps they 
‘cannot be held responsible for existing parking shortfalls in the neighborhood, if 
any...’ (staff report at 10-ll), they also must address rather than ignore the 
realities of the cumulative area parking, and the categorical exemption cannot rely 
on mitigation measures.” 

However, the courts have decided that unrnet parking demand, in and of itself, is not considered 
to be an environmental impact under CEQA. A recent Court of Appeal decision held that parking 
is not part of the permanent physical environment and parking conditions change over time as 
people change their travel patterns. Therefore, the court decided that unmet parking demand 
created by a project need not be considered a significant environmental effect under CEQA 
unless it would cause significant secondary effects. Therefore, a lack of parking is not a 
significant impact on the environment and the categorical exemption does not rely on mitigation 
measures. 

Even if parking were considered an environmental impact under CEQA, the proposed parking 
supply will meet the project’s parking demand. The proposed conditions of approval require: 

Contracting with the City CarShare program to provide at least one CarShare vehicle on a 
curb outside the development; 
A City CarShare orientation for all new residents to assist them in joining the program. 
Implementing a tenant selection plan that gives preference to applicants who do not own 
cars; 
Daytime space sharing. This plan would designate spaces that would be available during 
the day due to residents with cars commuting to work and make them available to 
employees at the site; 
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Providing an on-site transit kiosk that would provide transit maps and schedules, 
information on how to use AC Transit’s online trip planner, and announcements for ride- 
sharing and car pooling; and 

With these conditions, staff believes the project’s parking demand and supply will be balance 
because: 

The proposal is approximately a third and ,425 of a mile from the Lake Memtt and the 
City Center BART Stations, respectively. This is within the half a mile area considered 
an ‘‘Easy Walk” to a BART Station by the recently adopted BART Transit Oriented 
Development Guidelines (June 2003); 
The proposal is next to several AC Transit Lines; 
Tenants eligible for living at the development would be less likely to own cars due to 
their limited income; 
Twenty-two of the units are studios, reducing the possible number of tenants at the 
development and thereby the number of cars. 

Further, a parking study determined that the proposed parking supply will meet the proposal’s 
projected parking demand. The study, prepared by DKS Associates (see Attachment C), 
determined the probable parking demand of the proposal by analyzing the parking demand at 
three affordable housing sites in Oakland: The Frank G. Mar Building at 1220 Hamson Street, 
Hisman Hin Nu Terrace at 2555 International Boulevard, and Kenneth Henry Court at 6455 
Foothill Boulevard. The study found that these developments demanded .71 spaces per unit 
compared to the project’s .67 spaces per unit. The study also stated that it is reasonable to expect 
that parking space demand for the subject project would be further reduced to approximately .65 
per unit due to the project’s service enriched component, its proximity to BART and AC Transit 
lines, access to City Car Share, and the owner’s parking management plan. 

The proposal’s location on an existing surface parking is not a relevant factor in impacting the 
area’s cumulative parking supply because the lot in question is privately owned and operated and 
not in control of the City. These parking spaces, therefore, are not considered part of the area’s 
permanent parking supply because they can be removed from the site at any time. These spaces 
also do not provide any required parking through long term leases or other permit conditions. 
Further, Policy D6.1 of the General Plan (Developing Vacant Lots) encourages development on 
surface parking lots in downtown. Therefore, the parking spaces on the private lot cannot be 
considered part of the permanent parking supply because the General Plan anticipates-and 
encourages-their removal. 

Finally, site constraints preclude more parking than that proposed. Locating additional parking on 
the second floor or below ground is an impractical solution on this small site because providing the 
necessary ramps would remove a substantial amount of floor area from these levels, leaving little 
area for any additional parking spaces. Additional parking on the ground floor would require 
reducing the commercial space. However, reducing the commercial space would contradict 
General Plan policies to place pedestrian scale commercial activities on the ground floor of 
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buildings in Downtown to activate the street and provide for commercial activities where people 
live and work (see the “General Plan Analysis” section of the attached September 3, 2003 Staff 
Report to the Planning Commission). 

Approval of this project is one of many decisions the City of Oakland has made during the past 
five years to manage parking in the Central Business District and promote the City’s “Transit 
First” policy. These efforts have been furthered through encouraging the use of mass transit, 
bicycling, and pedestrian transportation; creating commercial services close to residential 
neighborhoods; implementing parking space sharing plans; utilizing the services of City 
CarShare; and other methods. These policies do not imply that new development should be 
allowed to create an undue burden on surrounding neighborhoods, only that City policies should 
control the demand of parking and parking spaces should be used more efficiently. 

Setbacks 

As mentioned, neither the front nor the rear setbacks conform to the requirements of the Zoning 
Ordinance. The ground floor level covers nearly the entire lot because this is the space required 
to contain both parking and commercial space. Staff and the Planning Commission made the 
findings allowing the proposed setback variances for the following reasons: 

Above the first story, the proposal steps from the property line 22’4’’ on the northern, 5’- 
0” on the Southern, and 6’-6” western, and 6’4’’ on the eastern sides of the building. 
The commercial space should not be reduced because it is an important policy of the 
General Plan to place pedestrian scale commercial activities on the ground floor of 
buildings in Downtown to activate the street; 
The impact on the neighborhood of hrther reducing parking would outweigh the benefit 
of increased setbacks; 
Full lot coverage is consistent with Downtown’s historic development pattern; and 
The setback variance does not include the side of the property facing the Madison Street 
Temple. Regardless, the second story of the project sets back 22’4” from the northern 
property line, providing a significant buffer for the Madison Street Temple. 
The rear yard variance would be adjacent to an office building and a dry cleaners; the 
construction of the building to the property lines will have minimal effect on the 
commercial activities taking place at these sites. 
The purpose of the front yard setback requirement is to provide an area in front of the 
property for buffering from the street and landscaping. This is achieved through the 
widening and provision of grass strips and street trees on the sidewalk at the front of the 
property. 

ImDact on the Madison Street Temule 

The appellant states that there is substantial evidence that the project’s design, scale, mass and 
lack of setback may cause a substantial adverse change in the immediate surroundings of the 
Lakeside Apartment District and the Madison Street Temple. Under state law, a project that 
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creates substantial adverse change in the significance of an historical resource cannot be exempt 
from CEQA. Section 15064.5 states that substantial adverse change “means physical demolition, 
destruction, relocation, or alteration of the resource or its immediate surroundings such that the 
significance of an historical resource would be materially impaired”. According to this same 
section, “The significance of an historical resource is materially impaired when a project 
. ..Demolishes or materially alters in an adverse manner those physical characteristics of an 
historical resource that convey its historical significance and that justify its inclusion in, or 
eligibility for, inclusion in the California Register of Historical Resources.” 

A cultural resources consultant hired by the applicant has assessed the project in two analyses 
contained in letters dated August 8,2003 and October 15,2003, respectively (see Attachments D 
and E). These analyses determined that the project will not demolish or materially alter in an 
adverse manner those physical characteristics that convey its historic significance because: 

The proposal would not visually overwhelm the Temple because of the separation 
between the buildings (see “Background” section of this report); 
The proposed construction to the property lines is appropriate given the urban setting 
of the site; 
The proposed 22’3” upper story setback from the property line facing the Temple 
reduces view impacts on the Temple to a less than significant level; 
The most significant shadow impact on the Temple would be in the late afternoon 
(around 3:OO PM depending on the time of year) until sunset, when shadows would 
be cast across the parking lot and onto the Temple. The consultant states that the 
proposed project would cast shadows onto the three large, arched stained glass 
windows depicting Scottish Rite symbols on the faqade of the Temple facing the 
proposal, partially blocking sunlight from entering this area of the building in late 
afternoon until sunset. These arched windows, identical windows on the opposite 
faqade, and eight suspended ceiling lamps illuminate the interior “Red Room,” a large 
two-story Gothic-styled rooms. The consultant states that this is not a significant 
impact on the Temple because these late afternoon shadows would not substantially 
preclude the overall use and enjoyment of the facility and would not block sunlight 
from penetrating the facility during other portions of the day, or on other sides of the 
building, including identical windows on the opposite elevation, or three circular 
windows on the elevation facing Madison Street. 
The contrast of the proposal’s modem design would allow the Temple’s Mission 
Revival design to remain distinct. 
The consultant also states that if the following methods are utilized in the 
construction of the proposal, the structural integrity of the Temple would not be 
affected: 

1) Utilize drilled piers for foundation construction efforts. This method, 
combined with the distance from the resource, would have no discernable 
vibration impact. 
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2) If drilled piers are infeasible, pile driving methods can be utilized if the 
following conditions are met: a) a historic preservation architect would 
prepare an existing conditions report of the Islamic Cultural Center to 
determine baseline conditions prior to construction, and determine an 
acceptable vibration threshold; b) attach vibration monitoring equipment to 
the Center during foundation construction efforts. c) periodically monitor 
vibrations and inspect the historic resource. Construction should cease if 
vibration levels are detected above the established threshold, or if damage is 
found when compared to baseline conditions. 

3) Route heavy construction equipment including large trucks away from 
Madison Street. 

The Planning Commission included these construction methods as conditions of approval. The 
consultant further found that: 

1) The physical characteristics of the building and its historical association with the Scottish 
Rite are what makes it eligible for the register; and 

2) Because of the reasons stated above, the project neither demolishes nor materially alters 
in an adverse manner those physical characteristics of the Temple that convey its 
historical significance; and 

3) The project does not impact the building’s historic association with the Scottish Rite. 

Due to these three reasons, the consultant found that the proposal would not affect the Temple’s 
eligibility for the Register. 

The Planning Commission and staff, in consultation with the City’s Cultural Heritage Survey, 
concurs with the findings of the consultant. Note also that though shadows would be cast on the 
Temple and views of the Temple would be affected by the proposal, any substantial construction 
on the empty lot would have these impacts. In fact, future development could have had a greater 
impact because the proposed construction above the ground level is significantly farther away 
from the interior side lot line than is required by the Zoning Ordinance. 

ImDact on the Lakeside Auartment District 

As mentioned, the Lakeside Apartment District is an historic neighborhood adjacent to the site. 
Staff agrees with the consultant that the proposed project would not demolish or materially alter 
in an adverse manner those physical characteristics of the District that convey its historical 
significance for the following reasons: 

0 The relatively small size of the project compared to the size of the District minimizes its 
impact; 
The project would only be visible from about 5 out of 27 buildings that contribute to the 
historic significance of the neighborhood; 
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The lack of setback onto the sidewalk and the residential nature of the project are 
consistent with buildings in the District; and 
The contrast of the project’s modem design would highlight the older style buildings in 
the neighborhood and give the District a distinct boundary. 

Staff further agrees with the analysis contained in the October 15, 2003 addendum analysis (see 
Attachment E) that: 

“After completion of the Madison Lofts project, the district would 
continue to convey its historic significance as ‘one of Oakland’s 
best concentrations of medium-scale early 20” century apartment 
buildings’ (City of Oakland, 1983). As such, the proposed project 
would not have a substantial effect on the district’s setting such 
that it would no longer be eligible for listing in the National 
Register, California Register or as a local landmark, and would not 
constitute a sipificant impact under CEQA.” 

Accuracv and adequacv of analvsis 

The September 10, 2003 appeal incorporates a letter from Susan Brandt-Hawley that, in turn, 
references a September 2, 2003 from Anna Naruta to Neil Gray (see Attachment F) that 
identifies alleged inaccuracies and inadequacies in the City’s analysis of potential impacts to the 
Lakeside Apartment District and the Temple. This section reviews the items identified in the 
September 2, 2003 letter and addresses their merit and relevancy. Note that although Ms. 
Naruta, a Ph.D. candidate at the University of California at Berkeley Department of 
Anthropology, wrote the letter under the letterhead of that Department, she and her Department 
have made clear that the opinions stated in the letter are her own, not those of either the 
Department or the University. 

The September 2nd letter cites several instances where Ms. Naruta disagreed with the 
identification of various directions in the August 8, 2003 historic resources analysis written by 
Brad Brewster of Carey & Company (see Attachment D). For instance, the report states that uses 
across Madison Street are to the south of the project site while Ms. Naruta states that the 
activities are to the east. The October 15, 2003 letter from Brad Brewster to Mark Garrell states 
that the differences in directions are a result of normalization of directions for clarification and 
ease of reading. Attachment E contains a more detailed explanation of this issue. Regardless, 
the context of the analysis makes clear what locations are being identified. For example, in the 
instance above, the reader does not need to depend on the direction because consultant states that 
the location is “across Madison Street”. 

The September 2”d letter also cites that the August Sth letter misidentifies the construction date of 
the Oakland Public Library and the height of the Madison Street Temple. The letter contained in 
Attachment E concedes that error but states that this has no bearing on the conclusions of his 
report. Staff concurs with the consultant and would add that this error is immaterial because the 
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appellants have never argued that the Library is impacted by the proposal and the library is 
outside the Lakeside Apartment District. 

The Naruta letter also disagreed with the August 8 letter’s characterization of the Temple’s 
height and mass and the front yard setback pattern of the surrounding neighborhood. Please see 
Attachment E (the October 15,2003 letter from the historic resources consultant) for the rebuttal 
of these items. 

In short, the historic analysis used as the basis for concluding that the project will result in a less 
than significant impact on historic resources is adequate and immaterial inaccuracies have been 
corrected for the record. 

Abuse of discretion 

The final basis of the appeal is that the Planning Commission abused its discretion by not 
sufficiently making the findings required for approval of the variances and conditional use 
permits. Staff believes that the Planning Commission made sufficient finding to approve the 
project. These findings are contained in Attachment C, the September 3, 2003 staff report 
presented to the Commission. 

SUSTAINABLE OPPORTUNITIES 

Providing housing within walking distance to two BART Stations will increase transit use, thus 
easing region wide car congestion, and improving air quality. Also, as conditioned, the design, 
location and maintenance of recycling collection and storage areas will substantially comply with 
the provision of the Oakland City Planning Commission “Guidelines for the Development and 
Evaluation of Recycling Collection and Storage Areas”, Policy 100-28. A minimum of two 
cubic feet of storage and collection area will be provided for each dwelling unit and for each 
1,000 square feet of commercial space. 

DISABILITY AND SENIOR CITIZEN ACCESS 

The resolution and ordinance will have no direct impact on disability or senior citizen access. 
However, the project will be required to be consistent with the Americans with Disabilities Act. 

RECOMMENDED CITY COUNCIL ACTION 

To adopt a resolution rejecting the appeal of the Islamic Cultural Center against the decision of 
the City Planning Commission in approving the application of Affordable Housing Associates to 
build an eight story building to contain ground floor commercial space, a “service enriched” 
housing facility, and 76 affordable housing units at 160 14th Street. 
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ALTERNATIVE CITY COUNCIL ACTION 

The City Council may consider at least three other options for action on this appeal: 

1. To affirm the Planning Commission decision with additional conditions of approval; 
2. Reverse the Planning Commission’s approval, deny the conditional use permit, variance, 

and design review applications, and refer the project back to the Planning Commission 
for a new application demonstrating that the concerns of the appellants have been 
addressed; or 

3. Continue action on the appeal pending further information or refer the project back to the 
Planning Commission. 

Respectfully submitted, 

Claudia Cappio, Development Director 

Prepared by: 
Neil Gray, Planner 111 
Planning & Zoning 

APPROVED AND FORWARDED TO THE 
CITY COUNCIL: 

I Attachments: 

A. Project Plans 
B. 

C. 
D. 

E. 

Appeal, including letter to Planning Commission from Susan Brandt Hawley incorporated 
into the appeal. 
September 3,2003 staff report to the Planning Commission, 
August 8,2003 letter ffom Brad Brewster of Carey & Co., Inc. to Mark Garrell containing 
an analysis of the proposal’s impact on historic resources. 
October 15,2003 letter from Brad Brewster of Carey & Co., Inc. to Mark Garrell containing 
an addendum analysis of the proposal’s impact on historic resources. 

Item: 
City Council 

November 18,2003 



Deborah Edgerly 
November 18.2003 

Page 12 

F. 

G. 
H. Other Letters 

September 2,2003 letter from Anna Naruta to Neil Gray regarding the project (on U.C. 
Berkeley Letterhead). 
Response from Anna Naruta regarding use of U.C. Letterhead. 
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RESOLUTION No. C.M.S. 

INTRODUCED BY COUNCILMEMBER 

RESOLUTION DENYING THE APPEAL OF THE PLANNING 
COMMISSION APPROVAL OF A CONDITIONAL USE PERMIT, 
VARIANCE, AND DESIGN REVIEW APPLICATION FOR 
AFFORDABLE HOUSING ASSOCIATES TO BUILD AN EIGHT 
STORY BUILDING TO CONTAIN GROUND FLOOR COMMERCIAL 
SPACE, A “SERVICE ENRICHED’ HOUSING FACILITY, AND 76 
AFFORDABLE HOUSING UNITS AT 160 14’H STREET. 

WHEREAS, on or about May 22, 2003, Affordable Housing Associates (“Applicant” ) 
filed an application for a major conditional use permit, variance permits, and design review to 
build an eight story building to contain ground floor commercial space, a “service enriched” 
housing facility, and 76 affordable housing units at 160 14” Street; and 

WHEREAS, on June 25, 2003 the Design Review Committee of the Planning 
Commission, after a duly and properly noticed public hearing, reviewed and considered the 
design of the project; and 

WHEREAS, on September 3, 2003 the Planning Commission, after a duly and properly 
noticed public hearing, independently reviewed and considered staffs proposed environmental 
determination, and the proposed Design Review, Variance Permits, and Major Conditional Use 
Permit Applications for the project. At the conclusion of the public hearing held for the matter, 
the Commission (1) determined that the project was exempt from CEQA pursuant to CEQA 
Guidelines 5 1.5332 (Infill Development) and 5 15280 (Lower-Income Housing Projects); (2) 
determined that none of the exceptions to any such exemption applied and that the project would 
not have significant environmental effects; (3) reviewed and considered the proposed project, 
made certain findings, and based thereon, voted to approve the project by a vote of 7-0; and 

WHEREAS, on or about September 12, 2003 an appeal of the project’s approval by the 
Planning Commission (“Appeal”) was lodged with the City by the Islamic Cultural Center 
(“Appellant”); and 

WHEREAS, the Appellant, the Applicant, and all other interested parties were given 
opportunity to participate in the public hearing by submittal of oral and written comments; and 

WHEREAS, the public hearing on the Appeal was closed by the City Council on 
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WHEREAS, the City Council independently reviewed the proposed environmental 
determination for the project and determined that the project was exempt from CEQA pursuant to 
CEQA Guidelines 5 15332 (Infill Development) and 5 15280 (Lower-Income Housing Projects), 
that none of the exceptions to any such exemption applied and that the project would not have 
significant environmental effects; and 

WHEREAS, the City Council has reviewed and considered the findings and conclusions 
of the Planning Commission in connection with its approval of the project and hereby adopts 
such findings as set forth fully herein; 

Now, Therefore, Be It : 

RESOLVED: The requirements of the California Environmental Quality Act (CEQA) of 
1970, the CEQA Guidelines and the City of Oakland’s environmental review requirements, have 
been satisfied, and, in accordance the adoption of this resolution and City actions approving this 
project are exempt from CEQA under Section 15332 (Infill Development) and Section 15280 
(Lower-Income Housing Projects) of the State CEQA Guidelines; 

FURTHER RESOLVED: That, the City Council, having heard, considered and 
weighed all the evidence in the record presented on behalf of all parties and being fully informed 
of the application, the City Planning Commission’s decision, and the Appeal, finds that the 
Appellant has not shown, by reliance on evidence in the record before the City Planning 
Commission (or evidence otherwise contained in the record)that the City Planning Commission’s 
decision was made in error, that there was an abuse of discretion by the Commission or that the 
Commission’s decision was made in error, that supported by substantial evidence in the record 
based on the September 3, 2003 staff report to the City Planning Commission and the November 
18, 2003 Agenda Report hereby incorporated by reference as if fully set forth herein. 
Accordingly, the Appeal is denied, the Planning Commission’s CEQA findings and decision are 
upheld and the Project is approved, subject to the findings and conditions of approval attached to 
the Agenda Report for this item prepared for the City Council meeting of November 18,2003. 

FURTHER RESOLVED: That, in support of the City Council’s decision to approve 
the Project, the City Council affirms and adopts the September 3, 2003 Staff Report to the 
Planning Commission (including the findings contained therein) as well as the November 18, 
2003 City Council Agenda Report except where otherwise expressly stated in this Resolution. 

FURTHER RESOLVED: That, the record before this Council relating to this 
application and appeal includes, without limitation, the following: 

1. the application, including all accompanying maps and papers; 
2. all plans submitted by the Applicant and his representatives; 
3. the notice of appeal and all accompanying statements and materials; 
4. all final staff reports, final decision letters and other final documentation and information 

produced by or on behalf of the City, including without limitation and all 



relatedsupporting final materials, and all final notices relating to the application and 
attendant hearings; 

5. all oral and written evidence received by the City Planning Commission and City Council 
during the public hearings on the application and appeal; and all written evidence 
received by relevant City Staff before and during the public hearings on the application 
and appeal; 

6 .  all matters of common knowledge and all official enactments and acts of the City, such as 
(a) the General Plan; (b) Oakland Municipal Code, including, without limitation, the 
Oakland real estate regulations, Oakland Fire Code; (c) Oakland Planning Code; (d) other 
applicable City policies and regulations; and, (e) all applicable state and federal laws, 
rules and regulations. 

FURTHER RESOLVED: That, the custodians and locations of the documents or 
other materials which constitute the record of proceedings upon which the City Council's 
decision is based are respectively: (a) Community & Economic Development Agency, Planning 
& Zoning Division, 250 Frank H. Ogawa Plaza, 2nd floor, Oakland CA.; and (b) Office of the 
City Clerk, 1 Frank H. Ogawa Plaza, 1'' floor, Oakland, CA. 

FURTHER RESOLVED: That, the recitals contained in this resolution are true and 
correct and are an integral part of the City Council's decision. 

In Council, Oakland, California, November 18, 2003 

PASSED BY THE FOLLOWING VOTE: 

AYES- 

NOES 

ABSENT- 

ABSTENTION- 

ATTEST: 
CEDA FLOYD 

City Clerk and Clerk of the 
Council of the City of 
Oakland, California 

OWCOUNCIL 

NOV 1 8 2003 
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Attachment B 

Appeal with letter to Planning Commission from Susan 
Brandt Hawley incorporated into the appeal. 



CITY OF OAKLAND 
REQUEST FOR APPEAL OF DECISION TO 

PLANNING COMMISSION OR CITY COUNCIL 
(REVISED 8/14/02) 

PROJECT INFORMATION 

Case No. of AppealedProject: CMDV03-230 

F’rqect Address of Appealed Project: 

APPELLANT INFORMATION 
PrintedName: Islamic Cultural CentePhneNmber :  (707) 544-7277 - contact # 

Mailing Address: 1 4  3 1 Madi s 0 n St. Alternate Contact Number: 
city/zipcode m, CA 94617 Representing: s F! 1 f 

1 6  0 14 t h S t . 

P r e s i d e n t  o f  I C C N C  i s  M r .  Jabbari Kazem - he is at above contact number 
An appeal is hereby submitted on: 

0 AN ADMINISTRATIVE DECISION (TO THE CITY PLANNING COMMISSION) 
YOU MUST INDICATE ALL THAT APPLY: 

0 
0 
0 
0 Other (please specify) 

Approving an application for an Administrative Project 
Denying an application for an Administrative Project 
Administrative &taminntion or Intexpretation by the Zoning AdministratoT 

Pursuant to the Oakland Municipal and Planning Codes listed below: 
Q Administrative Detennination or Interpretation (OPC Sec. 17.132.020) 
0 Determination of General Plan Conformity (OPC Sec. 17.01.080) 
0 Design Review (OPC Sec. 17.136.080) 
0 Small F’roject Design Review ( O K  Sec. 17.136.130) 
0 Minor Conditional Use Permit (OW Sec. 17.134.060) 
0 Minor Variance ( O K  Sec. 17.148.060) 
0 Tentative Parcel Map (OMC Section 16.304.100) 
0 Certain EnvimmentalDeterminations (OK Sec. 17.158.220) 

Creek Protection Permit (OMC Sec. 13.16.450) 
0 Creek Determination (OMC Sec. 13.16.460 
Q Hearing Officer’s revwatiodimpose or amend conditions 

( O K  Secs. 15.152.150 & 15.156.160) 
0 Other (please specify) 

T# A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY 
COUNCIJ.,) #Granting an applicaoon to: OR P Denying an application to: 

Grant Major and MiHBr CUPS; Minor Variances and adopt CEQA exemptions. 
the reauest for an EIR. 

(continued on reverse) 

L:\zarmg Fomu\APPEAL,FORM-fm-~Ju~Z dac 8/14102 



(Continued) 

A DECISION OF TLIE CITY PLANMNG COMMISSION (TO TRE CITY COUNCIL) 

YOU MUST INDICATE ALL THAT APPLY 

Pursuant to the Oakland Mnnidpal and Planning Codes listed below: 
0 Major Conditional Use Permit (OPC Sec. 17.134.070) 
Q Major Variance (OPC Sec. 17.148.070) 

" # Design Review (OPC Sec. 17.136.090) 
P Tentative Map (OMC Sec. 16.32.090) 
0 Planned Unit Development (OPC Sec. 17.140.070) 
P Environmental Inpact Report Certification (OPC Sec. 17.158.220E) 
P Rezoning, Landmark Designation, Development Control Map, Law Change 

( O X  Sec. 17.144.070) 
0 Revocation/iimpose or amend conditions (OPC Sec. 17.152.160) 
0 Revocation ofDeemed Approved Status (OPC Sec. 17.156.170) 

O * ~ @ l e ~ e s p e c i f Y ) . . L C m p c l l a p a f  CEQA exemptions and f a i l u r e  
t o  o b t a i n  a n  E I R  desp i t e  s u b s t a n t i a l  e v l d e n c e  s u p p o r t i n g " f 8 T r '  

ent" An appeal in %&%ce 6 t h  the sections of the W a n d  Municipal and Planning Codes listed above shall state 
specifically wherein it is claimed there was an enor or abuse of discretion by the Zoning Administrator, other 
administrative decisionmaker or Commission (Advisory Agency) or wherein theidits decision is not supported by 
substantial evidence in the record, or in the case of Rezoning, Landmark Designation, Development Control Msp, 
or Law Change by the Commission, shall state spxiiically wherein it is claimed the commission erred in its 
decision. 
You mast rplse each and every h e  yon wlsh to appeal on this Request for Apped Form (or attached 
additional sheets). Failnre to ratse each and every h e  you wish to ehsllengehpped on this Request for 
Appeal Form (or attached additional sheets), and provide suppotting documentation along with this Reqnest 
for Appeal Form, may prechde you from raising such issues during yoar appeal and/or in conrt. 
The appeal is based on the following: (&tach additional sheets as needed,) 

See A t t a c h e d .  A l s o ,  see a t t a c h e d  l e t t e r  d a t e d  Sevtember 3 ,  2003 from 
t h e  l a w  f i r m ,  Brandt-Hawley Law Group. 

0 Supporting Evidence or Documents Attached. (The appellant must submit all supporting m'dence along 
withchis AppealFoW A p p e l l a n t s  are r e l y i n g  upon t h e  documents currently 

he r e c o r d  and a l l  docum n t s  admiss ib le  Under CEQA 

Q O /  - / a -  0 3  
S i g n v f  Appellant or Representative of 
Appeal Organization 

Date 

..... ............*....__.............-. ..... *".." ...-. 
M o w  For Staff Use Only 

Damillme Received Stamp Below: 

8/14/02 

camhkr'. &@lpt m p  smlow: 

, , .  2 ,, . . I  :f!.!;,*.%* ,.~...; ,.~ "*$a__. . 



ATTACHMENT TO APPEAL - PAGE 2 

1. None of the findings by the City supporting granting of the application were 
supported under the Oakland Zoning Code or under CEQA. Specifically, the 
Planning Commission abused its discretion by finding: 

a. That the project’s location, size, design and operating characteristics 
will be compatible with and will not adversely affect the livability or 
appropriate development of abutting properties and the surrounding 
neighborhood; 

b. That the location, design, and site planning of the proposed 
development will provide a convenient and functional living, working, 
shopping, or civic environment and will be attractive as the nature of 
the use and its location and setting warrant; 

c. That the proposed development will enhance the successful operation 
of the surrounding area in its basic community functions, or will 
provide an essential service to the community or regtion, 

d. That the proposed project conforms to all applicable design review 
criteria set forth in the design review procedure at Section 17.136.070; 
and 

e. That the proposal conforms in all significant respects with the Oakland 
Comprehensive Plan and with any other applicable plan or 
development control map which has been adopted by the City Council. 

2. The Planning Commission abused its discretion with respect to granting the 
variances. Specifically, 

a. Strict compliance with the specified regulations would not result in 
practical difficulty or unnecessary hardship inconsistent with the 
purposes of the zoning regulations, due to unique physical or 
topographical circumstances or conditions of design; 

b. Strict compliance with the specified regulations would not preclude an 
effect design solution improving livability, or operations efficiency, or 
appearance; 

c. Strict compliance with the regulations would not deprive the applicant 
of privileges enjoyed by owners of similarly zoned property; 

d. Strict compliance with the regulations would not preclude an effective 
design solution fulfilling the basic intent of the applicable regulation; 

e. The variance, if granted will adversely affect the character, livability, 
or appropriate development of abutting properties or the surrounding 
area and will be detrimental to the public welfare or contrary to 
adopted plans or development policy. 



3. The Planning Commission abused its discretion regarding its CEQA findings I 
the following specific ways: 

a. The Planning Commission should have required the City to obtain an 
EIR; 

b. The Planning Commission should not have approved the use of 
excemptions; 

c. The Planning Commission’s decisions were not supported by the 
record. 

4. Appellant incorporates the attached letter from Susan Brandt-Hawley. 
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BRANDT-HAWLEY LAW GROUP - 

Envi roo rnent/Presewatio n 
Chaovet House PO Box 1659 
den Ellen, Califbrniq 95442 

S u m  Bnndt-Hawley 
Anne Cottrell 

September 3,2003 

Chairman Clinton Killian and Commissioners 
Oakland Planning Commission 
250 Frank Ogawa Plaza, Suite 21 14 
Oakland, CA 946 12 

Re: Case File Number CMDVO3-230 
Agenda Item 7 
160 14* Street 

Dear Chairman Killian and Members of the Planning Commission: 

On behalf of a goup of Oaklandresidents, I am writing to request that the 
Commission require the preparation of an Environmental Impact Report (EIR) 
prior to its consideration of approval of the above-referenced project. By way of 
introduction, om law practice focuses on historic preservation cases throughout 
California. Among the cases we have handled under the California Environmental 
Quality Act (CEQA) are Friends of Sierra Madre v. City of Sierra Madre (2001) 
25 Cal.4th 165; League forProtection of Oakland's Historic etc. Resources v. CiQ 
of Oakland (1997) 52 Cal.App.4th 896; Stanislaus Natural Heritage Project V. 

County OfStanislaus (1996) 48 Cal.App.4th 182; Galante Vineyardr v. Monterw 
Peninsula County Water Management District (1997) 60 Cal.App.4th 1109; a d  
Sierra CZub v. County of Sonoma (1992) 6 Cal.App.4th 1307. 

The proposed CEQA exemptions for this project under Guideline sections 
15280 and 15332 for infill and lower-income housing projects are not appropriate 
for a few different reasons. First, the project is significantly inconsistent with 
setback and parking requirements of the zoning code as it existed on the date the 
project application was complete. Approving variances to the setback 
requirements does not fairly meet the exemption criterion, nor is there any 
allowance in the City's zoning ordinance for approval of this project with a 23- 
parking space shortfall in an area already impacted by inadequate parking. 

~~ ~~ ~ 

707.938.3908 0 707.576.0198 0 fix 707.576.0175 J susanbh@econet.org 



707-576-0175 -_ - 
L -03 03 05:13p Susan Brandt-Hauley 

(Guideline 4 15280 (b)(2).) The project proponents must work within the 
environmental constraints existing in the neighborhood they have chosen for this 
project. While perhaps they “cannot be held responsible for existing parking 
shortfalls in the neighborhood, if any. . .” (staffreport at 10-1 I), they also must 
address rather than ignore the realities of the cumulative area parking, and the 
categorical exemption cannot rely on mitigation measures. 

The admhstrative record also includes substantial evidence that the 
project’s design, scale, mass, and lack of setback may cause a substantial adverse 
change in the immediate surroundings of the Lakeside Apartments District and the 
Madison Street Islamic Temple, an historic resource rating an “A” on the Cultural 
Heritage Survey. (Staff Report at 9.) As explained in a letter to the City from 
Anna Naruta, an expert in historic urban built environments who has carefully 
reviewed the project in the context of its historic setting, the City’s environmental 
analysis of potential impacts to the District and the Temple is inadequate and 
inaccurate. Ms.,Naruta offers a well-researched opinion to the effect that the 
historic significance of City resources may be materially impaired by the proposed 
project. Under CEQA Guideline sections 15280 (b)(7) and 15300.2 (0, which this 
Commission must consider under the “fair argument” standard of review 
deferential to those advocating preparation of an EIR, the proposed exemptions 
are thus unlawful. (Dunn-Edwards Corporation v. Bay Area Air Quality 
Management District (1992) 9 Cal.App.4.th 64.4.) A dispute among experts 
triggers EIR preparation. (Guideline 5 15064 (g).) 

Preparation of an EIR will simply give this Commission the objective 
information it needs regarding project impacts and feasible mitigation measures 
and alternatives, so that it will be well-equipped to avoid jeopardizing the integrity 
of the Madison Street Islamic Temple and the Lakeside Apartments District. 

Thank you very much for your consideration. 

Sincerely, 

Susan Brandt-HawGy 

cc: Planner Neil Gray 
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Oakland City Planning Commission STAFF REPORT 

Case File Number: CMDVO3-230 September 3,2003 
Location: 
Proposal: 

Owner/Applicant: 
Planning Permits Required: 

General Plan: 
zoning: 

Environmental Determination: 

Historic status: 

Service Delivery District: 
City Council District: 

For forther information: 

160 14* St. (APN 00sO62zsoOSOl) 
To construct an eight story building to contain ground floor commercial 
space, a "service enriched" housing facility, and 76 affordable housing 
units. 
AfTordable Housing Associates 
Major Conditional Use Permit for a service enriched housing facility; 
Minor Conditional Use Permit for reduction of loading berth dimmion 
(45'4'' long; 20'4" long proposed); Minor Variance for number of 
parking spaces (68 required; 5 1 proposed); Minor Variance for kont 
setback (5'4'' required, 0'4'' proposed); Minor Variance for rear 
setback (15'4'' required; 0'4'' proposed); Minor Variance for p a r h g  
dimension (8'4" width required; 8'4"  proposed) and Design Review for 
the construction of more than thre-e units on a lot in the C-51 Zone and a 
new sdructure in the S-4 Zone. 
Central Business District 
C-51, Central Business District Zone; S-4, Design Review Combining 
Zone; and S-17, Downtown Residential Open Space Combining Zone. 
Exempt, Section 15332, In-Fill Development and 15280, Lower-Income 
Housing Projects, State CEQA Guidelines. 
Not a Potentilly Designated Historic Property (PDHF'); survey mting: 
NA. Adjacent to a Designated Historic Property (the site of the Islamic 

I - central District 
2 
ContactcaseplannerNeilGrayat (510)238-3878. 

cultlnal Center). 

The proposed eight story building would be located at the corner of 14& and Madison Street in Downtown 
Oakland. 76 residential units would be located above a bottom level containing retail space, a lobby, and 
parking. The second level of the building would contain a multi-purpose mom and offices for community 
and social service workers. The residential units would be available for households earning up to 60 
percent of the CounQ's median income; 18 of the units would be reserved for persons at-risk of 
homelessness. 

Like other buildings with a modern architectural design, the building would have an efficient, box shape 
design with consistent floor plates. As conditioned, the architect successfully reduces the mass created by 
this shape and produces visual interest by sepmting the building into smaller design elements through the 
use of a variety of window recesses, sizes, and placement; contrasting colors; colored panels; and exposed 
structural elements criss-crossing the faqade. 

Other than design, the Design Review Committee, Community members, and staff identified following 
key issues and impacts: 

Thesizeofunits; 

The proposed management plan. 

Sufficiency of the parking supply; 
Appropriateness of the proposed setbacks, 
The proposal's impact on the Madison Street Temple; 
Condition of the soil and groundwater site; and 

As conditioned, the applicant has addressed each of these issues. Therefore, staff recommends approval 
of the proposal. 

#7 
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CITY OF OAKLAND PLANNING COMMISSION 

Case File: CMDV03-230 
Applicant: Affordable Housing Associates 
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Oakland Citv Plannina Commission 
Case File Number CMDVO3-230 

September 3,2003 
Page 2 

PROJECT DESCRIPTION 

The proposed eight story building would consist of 2,666 square feet of ground floor retail space, 76 
residential units, and 5 1 ground level parking spaces. The building would be approximately 88’- 0” to top 
of a parapet, not including two 11 ’-0” tall rooftop mechanical rooms. The residential units would be 
available for households earning up to 60 percent of the County’s median income; 18 of the units would 
be reserved for special needs persons that are at-risk of homelessness. The units are designed for working 
artists and people with home businesses. 

The second floor of the facility contains five 450 square foot residential units, two commercial spaces, an 
office space for a full time social service coordinator for the special needs residents, other office spaces, 
and a 1,386 square foot multi-purpose room. This floor would function as a community and social 
service center providing cultural, educational, and counseling services to the residents of the building and 
the surrounding community. The second story steps back from the first story approximately 22’”’’ on the 
northern, 5’4‘‘ on the southem, and 6’4” western, and 6’4” on the eastern sides of the building. This 
step back creates a group terrace area on the northern side and private open spaces on the other sides of 
the second floor. 

Floors three through seven each contain 12 residential units; the top floor contains 1 1 units and 278 
square feet of group open space. The units range in size &om 450 to 1,097 square feet. Twenty-two of 
the units are considered “efficiency units” by the Zoning Ordinance because they have an area of less than 
500 square feet. 

A structured parking area would be located behind the retail space on the ground floor and utilize a lift 
system for stacking three levels of cars. A City Carshare service parking space is proposed to be located 
on the curb outside the building. 

The building’s rectangular shape, flat surfaces, consistent floor plates, and functional design give the 
building a modern style. The building would have aluminum and glass windows that reach fiom the 
ceiling to the floor of each story. Altemating window locations on each floor are proposed to bring visual 
interest and variety to the facade. The surface of the building between the windows would either be 
colored cement board panels with exposed fasteners or cement plaster. Exposed concrete structural 
components would criss-cross the building. The ground floor storefront would have a tile base and 12’4‘‘ 
tall aluminum and glass windows under an aluminum canopy. 

NEIGHBORHOOD AND PROPERTY DESCRIPTION 

The 14,250 square foot site, currently a parking lot, is located at the northwestern comer of 14& and 
Madison Streets, a heavily trafficked downtown intmection approximately six blocks east of City Hall. 
The site to the north is considered a designated historic property (DHP) with a survey rating of “A” t o m  
the City’s Cultural Heritage Survey office. According to the Historic Preservation Element of the General 
Plan, “A” ratings are the survey’s highest rating and given to “propcrhes of exceptional historical or 
architectural value which are clearly eligible individually for the National Register of Historic Places”. 
This neighboring site has historic significance because it contains the Madison Street Temple, a building 
constructed in 1909 that is considered an excellent example of Mission Revival architecture. Also, the 
building is the on@ headquarters of Oakland’s Scottish Rite, one of the City’s leading fraternal 
organizations. The proposed project would be separated from the Temple between approximately 43 to 
73 feet at the ground floor and 67 to 97 feet above the Bound floor by a parking lot and pedestrian path. 
Stained glass windows would face the proposed building. The headquarters of the Islamic Cultural 
Center of Northem Califomis is currently located in the in the building. 



Oakland Citv Planninp Commission 
Case File Number CMDVOf-230 

September 3.2003 
Page 3 

The Temple is considered a "primary contributor" to the Lakeside Apartment District, an area occupying 
portions of five blocks bounded by 14" Street, Harrison Street, 17" Street, and Lakeside Drive that 
contains one of Oakland's best concentrations of medium scale early 20" Century apartment and 
institutional buildings. The site is just outside the District and on the edge of an area of Downtown 
containing several surface parking lots, government buildmgs, and a mix of modem and turn of the 
century commercial and residential buildings. 

The City's main library, another historically designated property, is located across the intersection from 
the site. A one story stucco building containing a dry cleaning service an office building are located to 
the west of the site. A nursery school is located across 14" Street and a two story, mixed use building is 
located across Madison Street. The site is within the Mayor's 1OK project area. 

COMMUNITY INVOLVEMENT AND INPUT 

An open house was held by the applicant on May 10,2003 and the applicant attended a meeting held at 
the Islamic Cultural Center on March 8,2003. At these meetings, concerns were raised regarding the 
adequacy of off-street parking spaces for the project and the resulting impact on the neighborhood, the 
affect the proposal may have on the Madison Street Temple's historic setting, and other issues. The 
applicant, members of the Islamic Cultural Center, and Vice Mayor Nadel also met to discuss issues 
related to the development. 

A community meeting, mediated by the Community Liaison fkom the office of Vice Mayor Nancy Nadel, 
was held on July 3 1" at the Main Library. Flyers advertising the meeting were sent to property owners 
within 600 feet of the proposed site. Strong concerns were raised at that meeting regarding the following 
issues: 

Parking. Many attendees raised concerns that the project would result in the removal of a parking lot in a 
neighborhood already short on parking. Members of the Islamic Center expressed concerns about the 
availability of parking for special events at the Temple. Further concerns were expressed that the 
proposed amount of parking provided at the site would not be sufficient for the residential and 
commercial activities proposed for the site. 

Soil and Groundwater Contamination. Several attendees also expressed concerns regarding the 
sufficiency of the Phase I and Phase II environmental reports submitted to the City, particularly in terms 
of the prior use of an underground storage tank at the site. 

Buildinv Design and relationshiu to Madison Street Ternole. Members of the audience also expressed 
concerns that the building's modem design was unattractive, particularly in relation to the neighboring 
Temple. There was a strong concern expressed that the proposal would block views and diminish the 
historic significance of the Temple. 

Pedehan Safetv. A concern was expressed that the width of the sidewalk and the location of the garage 
d m  at the property line would be dangerous for pedestrians, particularly for children at the Temple and 
the nearby nursery school. 

Manaeement of the facilitv. Concerns were expressed that the proposed social service activities would 
create security issues in the neighborhood and that the developer, Affordable Housing Associates (AHA), 
would not properly manage the building. 
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Financial issues. Members of the audience expressed concerns that the building would not be of high 
quality because of insufficient finances. 

Several attendees also spoke in favor of the project. Those speaking in favor commented that that 
project’s proposed parking was consistent with “smart growth” planning policies and that a grocery store, 
a much needed facility in the neighborhood, could occupy the proposed retail space. A speaker also noted 
that there was a shortage of affordable housing in the City and the neighborhood. 

A sign in sheet at the meeting indicated that approximately a quarter of the attendees were against the 
proposal, a quarter were either interested in renting a unit or were in favor of the proposal, and the 
remainder stated no position. Ten of the 17 people who opposed the proposal were not residents of 
Oakland. 

A petition against the proposal containing 107 signatures was received by the Planning Department on 
August 26,2003. This petition along with all other correspondences received by the Planning 
Department is contained in Attachment E. 

DESIGN REVIEW CO-E 

The proposal was heard in fiont ofthe Design Review Committee on June 25,2003. At the meeting, staff 
requested input f?om the Design Review Committee on the following issues: 

Parkingvariance; 

The requested setback variances. 

Size of the proposed units; 

Visual interest of the design, including the provision of more windows; 
The relationship of the proposal to the Madison Street Temple; and 

Several speakers expressed support for the project, stating that dense development and l i i t e d  parking are 
appropriate given the site’s proximity to BART stations. Speakers in favor also noted that affordable 
living spaces, particularly for artists, are at a shortage in Oakland. 

There were also several members of the public who spoke against the project. They expressed concerns 
regarding whether the modem design of the building is appropriate adjacent to the Madison Street Temple 
and whether the building would block views of the stained glass windows on the south side of the 
Temple. Several speakers also expressed environmental concerns relating to the prior use of underground 
storage tanks related to a service station formerly at the site. A representative of the Temple stated that he 
was in favor of affordable housing but had concerns that the property would not be properly managed. 
He also said that the Temple had not been noticed of the meeting and that many more members of the 
Temple would have been in attendance had proper notice been provided. 

GENERAL PLAN ANALYSIS 

The project is within the Central Business District General Plan classification, a designation “intended to 
encourage, support, and enhance the downtown area as a high density mixed use urban center of regional 
importance and a primary hub for business, communications, office, government, high technology, retail, 
entertainment, and transportation in Northern California”. 

The project is consistent with the following General Plan Policies regarding Downtown development: 
(note, policies are in normal Print; project consistency with these policies are in bold). 
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Policy D3.1 Promotinv Pedestrians. Pedestrian Friendly commercial areas should be promoted. The 
proposed ground floor commercial space has a significant amount of window display area, a tile 
base, and a canopy approximately 12’-0” from the ground. These features are the main elements of 
a successful pedestrian oriented, ground floor commercial space. 

Policv D6.1. Develouinn Vacant Lots. Construction on vacant land or to replace surface pa rhg  lots 
should be encouraged throughout downtown, wherever possible. The proposal would be on a site that 
is currently a surface parking lot. 

Policy D9.1, Concentrating Commercial Develoument. Concentrate re ‘on serving or destination 
commercial development in the corridor around Broadway between 12 and 21” Streets, in Chinatown, 
and along the Jack London Waterfront. Ground floor locations for commercial uses that encourage a 
pedestrian-iiiendly environment should be encouraged throughout the downtown. As mentioned, the 
ground floor commercial space has the elements of a successful pedestrian environment. 

Policy D10.1, Encouraeine Housing. Housing in the downtown should be encouraged as a vital 
component of a 24-hour community presence. The project provides 76 units within the Downtown 
Central Business District. 

Policy D10.2. Locating Housing. Housing in the downtown should be encouraged in definable districts, 
within walking distance of the 12& Street, 19* Street, City Center, and Lake Merritt BART stations to 
encourage transit use, and in other locations where compatible with surrounding uses. The project is 
within walking distance of the 12* Street and Lake Merritt BART stations. 

Policv D10.4 Providine Housing for a Ranee of Needs. Housing in the downtown should not be geared 
toward any one housing market, but rather should be promoted for a range of incomes, ownership options, 
household types, household sizes, and needs. The project provides affordable housing opportunities, 
expanding the range of housing options downtown. 

Policv D11.1 Promotine Mixed-Use Develwment. Mixed use developments should be encouraged in the 
downtown for such purposes as to promote its diverse character, provide for needed goods and services, 
support local art and culture, and give incentive to reuse existing vacant or underutilized structures. The 
proposal is a mixed use project and the units have an open floor plan to accommodate artists and 
home offices. 

Policy D11.2 Locating Mixed Use Develoument. Mixed use development should be allowed in 
commercial areas, where the residential component is compatible with the desired commercial function of 
the area. The proposal is a mixed use development in a commercial area. 

Further, the project fulfills the “transit oriented development” objectives of the General Plan by providing 
a mixed use, dense proposal within a half a mile of both the Lake Menitt and Downtown City Center 
BART stations. 

The General Plan Land Use designation allows a floor area ratio (FAR) of 20 for the subject site (FAR is 
defined as the ratio of building square footage to lot square footage) At 5.24, the proposal falls well 
within this maximum General Plan FAR. The General Plan permits a maximum of 161 units on the 
subJect site; at 76, the project also falls well within this requirement. 

P -  
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Rear (west) /15’-o” 

ZONING ANALYSIS 

The project is within the C-51, Cenbal Business District Zone; S 4 ,  Design Review Combining Zone; and S- 
17, Downtown Residential Open Space Combining Zone. The following section analyzes the project in 
terms of these zoning designations. 

Desien Renew 

Any new conshction within the S-4 Zone requires Design Review approval &om the City. Section 
17.58.020 also requires Design Review approval for any residential project with more than two units on a 
lot in the C-5 1 Zone. 

Maior Conditional Use Permit 

The services provided to the special needs population requires a conditional use permit because it falls 
within the definition of the “Service Enriched Housing” classificatioK a classification conditionally 
permitted in the C-51 Zone. Section 17.134.020 states that a Conditional Use Permit involving Service 
Enriched Housing is considered Major and requires a hearing in front of the Planning Commission. 

O’-o” IN0 

D* 

The C-51 Zone allows one regular dwelling unit per 150 square feet of lot area and one “efficiency unit” 
per 100 square feet of lot area (an efficiency unit is defined as a dwelling unit containing only a single 
habitable room other than a kitchen, or containing a total of less than 500 square feet of floor area). 
Given the proposed commercial square footage, 91 regular dwelling units are allowed on the lot. At 54 
dwelling units and 22 efficiency units, the proposal falls within this requirement. 

Floor Area Ratio 

The Zoning Ordinance allows an (FAR) of 7.7 for the subject site (FAR is defined as the ratio of building 
square footage to lot square footage) At 5.24, the proposal falls witbin this maximum FAR. 

The Zoning Ordinance contains no restrictions for height at the subject site. 

The following table lists the setback requirements for the site and the project’s proposed setbacks: 

Note that the project is not in conformance with the Zoning Ordinance standards for rear and front yard 
setbacks. This issue is discussed in the Key Issues and Impacts Section of this report. Also, an 11’-5” 
setback is required opposite legally required windows on the side of the building facing the Temple. This 
setback is only required for ten feet in both directions fiom the centerline of the legally required window. 
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Minimum Usable h Suace 

The S-17, Downtown Residential Open Space Combining Zone requires 75 square feet of usable open 
space per regular unit and 50 square feet per efficiency unit. 7 3 s  requirement can be fulfilled using any 
combination of private, group, ground floor plaza, sidewallr, rooftop, or courtyard open space. According 
to this schedule, the project requires 5,150 square feet of open space. The following table shows that the 
project meets this requirement by providing 5,388 square feet of open space: 

Private terrace on southem, east- and 
western sides of second floor 
Sm Floor on southern side of building 
Total 

Private Usable 2,170 

Courtyard 278 
5,388 
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Infill exemution criteria 

1. The project is consistent with the applicable general plan designation and all applicable general 
plan policies as well as with applicable zoning designation and regulations. As demonstrated in 
the “General Plan Analysis Section” of this report, the application is consistent with all 
applicable General Plan Policies and the General Plan Designation. The “Zoning Analysis” 
and the “Required Findings” sections of this report demonstrate that, with variances, the 
project is consistent with the regulations of the Zoning Ordinance. 

2. The proposed development OCCUIS within city limits on a project site of no more than five acres 
substantially surrounded by urban uses. The project covers less than a third of an acre of laud. 
The site is located in Oakland’s downtown and is surrounded by urban uses. 

3. The project site has no value as habitat for endangered, rare, or threatened species. The project is 
located in a highly urbanized area that contains no known endangered, rare, or threatened 
species. 

4. Approval of the project would not result in any significant effects relating to traffic, noise, air 
quality, or water quality. The proposed structure would result in an insignificant traffic 
increase in a downtown urban area that has adeqnate road capacity. Further, the project 
would generate far fewer than the 2,000 vehicle trips per day that the Bay Area Air Quality 
Management District (BAAQMD) considers the normal minimum traffic volume that 
should require a detailed air quality analysis. The project would result in short-term 
localized impacts to air quality due to emissions from excavation and construction 
equipment and grading and construction activities. No significant decrease in air quality 
beyond that anticipated for the area under the Open Space, Conservation, and Recreation 
(OSCAR) Element of the Oakland General Plan is expected as a direct result of the 
proposal. Regardless, the applicant would be required to comply with all applicable City 
regulations and operating procedures prior to issuance of building or grading permits, 
including implementation of standard dust control measures. 

5. The site can be adequately served by all required utilities and public services. The site is located 
in an urbanized area that is well served by utilities and public services. 

Lower income housing exemution criteria 

(a) CEQA does not apply to any development project which consists of the construction, conversion, or 
use of residential housing consisting of not more than 100 units in an urbanized area, provided that it is 
either: 

(1) Affordable to lower-income households, as defined in Section 50079.5 of the Health and Safety Code, 
and the developer provides sufficient legal commitments to the appropriate local agency to ensure that the 
housing units will continue to be available to 10WR income households for a period of at least 15 years; or 

(2) Affordable to low and moderate-income households, as defined in paragraph (2) of subdivision (h) of 
Section 65589.5 of the Government Code, at monthly housing costs determined pursuant to paragraph (2) 
of subdivision (h) of Section 65589.5 ofthe Government Code. 

The proposal would contain 76 housing units. As eonditioned, the project sponsor, Affordable 
Housing Associates, shall enter into a regulatory agreement with the City of Oakland, secured by a 
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deed of trust, in which the sponsor pledges to rent the housing units to qualified low-income 
households for a period no less than 30 years. 

@) The development must also meet all the following criteria: 

(1) It is consistent with the local jurisdiction‘s general plan as it existed on the date the project application 
was deemed complete. As demonstrated in the “General Plan Analysis Section” of this report, tbe 
application is consistent with all General Plan Policies and the General Plan Designation. 

(2) It is consistent with the local zoning as it existed on the date the project application was deemed 
complete, unless the zoning is inconsistent with the general plan because the city, county, or city and 
county has not rezoned the property to bring it into consistency with the general plan. The “Zoning 
Analysis” and the “Required Findingsn sections of this report demonstrate that, with variances, the 
project is consistent with the regulations of the Zoning Ordinance. 

(3) Its site has been previously developed or is currently developed with urban uses, or the immediately 
contiguous properties surrounding the site are or have been previously developed with urban uses. The 
site is currently a parking lot. The property is in Downtown Oakland and the immediately 
coutig~~ous sites are developed with urban uses, including a dry cleaner, an office building, and a 
large cultnral center. 

(4) Its site is not more than two acres in area. The site is less than onethird of an acre of land. 

( 5 )  Its site is, or can be, adequately served by utilities. The site is located in a highly urbanized area 
that is well served by utilities and public services. 

(6) Its site has no value as wildlife habitat. The project is located in a highly urbanized downtown 
area that contains no significant habitat. 

(7) It will not involve the demolition of, or any substantial adverse change in, any district, landmark 
object, building, structure, site, area, or place that is listed, or determined to be eligible for listing in the 
California Register of Historical Resources. The project will not involve the demolition of any 
strncture. The site to the north is considered a designated historic property @HP) with a survey 
rating of “A” from the City’s Cultnral Heritage Survey office. According to the City’s rating 
system, the building appears to be eligible for listing in the National Register of Historic Places. 

Per CEQA Section 15064.5 @)(I) a project may cause a substantial adverse change in the 
significance of an historical resource if it would, among other effects, alter the immediate 
surroundings such that the significance of the resource would be materially impaired. Materially 
impairment results when a project materidy alters in an adverse manner those physical 
characteristics that convey the historical resource’s historical signiticance that justify its inclusion 
in the National Register of Historic Places, California Register of Historical Resources, or local 
register. 

According to a Historic Impact Stndy prepared for the City, the subject project would not 
constitote a significant impact to the historic Madison Street Temple if the developer follows the 
construction methods contained in Condition of Approval 19 of this report. Other than the possible 
construction impacts, the study states that the project would not have a signifcant impact on the 
Temple beeause: 

The distance between the proposed project and the Temple is relatively large considering 
the site’s urban setting; 
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Late afternoon shadows wonld not substantially preclude the overall use and enjoyment of 
the facility and would not block snnlight from penetrating the facility during portions of the 
day not affected by shadows or on sides of the building not affected by shadows. 
Regardless, shadows cast by the proposal are typical in an nrban setting and the 
encroachment of shadows on to private properties is not considered a significant adverse 
impact on the environment. 
The proposed project would change the visual setting of, but not visually overwhelm, the 
Temple primarily because of the proposed setback and the project’s modern architectural 
style would appear visually and architecturally distinct from the Temple. 

The  fnll text of the study is contained in Attachment B of this report. 

(8) Its site is not included on any list of hazardous waste or other facilities and sites compiled pursuant to 
Section 65962.5 of the Government Code, and the site has been subject to an assessment by a California 
registered environmental assessor to determine both the presence of hazardous contaminants, if any, and 
the potential for exposure of site occupants to significant health hazards from nearby properties and 
activities. The site is not included on any list of hazardous waste or other facilities and sites 
compiled pnrsuant to Section 65962.5 of the Government Code and the site has been subject to an 
assessment by a California registered environmental assessor to determine both the presence of 
hazardons contaminants, if any, and the potential for exposure of site occupants to signijicant 
health hazards from nearby properties and activities. 

KEY ISSUES AND IMPACTS 

The following section reviews the Key Issues and Impacts of the proposal. The section both reviews 
issues brought in front of the Design Review Committee and others issues that have been identified 
through the community and staff level review. 

Size of Units 

The plans reviewed by the Design Review Committee contained 17 studios that were less than 450 square 
feet and contained three units less than 400 square feet. Staff expressed concern to the Design Review 
Committee that the size of the units would have limited functionality, especially for artists or people with 
home offices. The Design Review Committee agreed with staffs concerns and recommended that no unit 
be less than 450 square feet. The most recent plans submitted by the applicant propose that no unit be 
smaller than 450 square feet. Staff is, therefore, satisfied that the current floor plans are large enough to 
provide quality living spaces for residents. 

\ 

parkinpl 

As mentioned, at 51 spaces the project falls 23 short of the spaces required by the Zoning Ordinance. The 
community has had serious concerns regarding this variance because, according to neighbors and 
members of the Islamic Cultural Center, the parking is difficult in the neighborhood due to a lack of 
parking provided by the older residential apartment buildings and special events at the Islamic Cultural 
Centex and the nearby Scottish Rite Temple. Members of the Cultural Centex have also complained that 
the surface parking lot that would be removed by the proposal has been used for special events at their 
facility. 

Staff believes that developers of the site cannot be held responsible for existing parking shortfalls in the 
neighborhood, if any, and that the removal of surface p a r k g  lots to accommodate development is 
consistent with the General Plan and is critical to the appropriate development of Downtown. There are 
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several surface parking lots in the vicinity of the site; development of these underutilized sites is critical 
to achieving the City’s goals for Downtown development. 

Staff believes the 23 space shortfall can be justified, based on a number of measures the applicant has 
proposed and agreed to, including: 

0 

Contracting with the City CarShare program to provide at least one CarShare vehicle on a curb 
outside the development; 
Implementing a tenant selection plan that gives preference to applicants who do not own cars; 
Daytime space sharing. This plan would designate spaces that would be available during the day 
due to residents with cars commuting to work and make them available to employees at the site; 
Providing an on-site transit kiosk that would provide transit maps and schedules, information on 
how to use AC Transit’s online hip planner, and announcements for ride-sharing and car pooling; 
and 
A City CarShare orientation for all new residents to assist them in joining the program. 

Staff is satisfied that, with the conditions of approval outlined above, the proposed parking will meet the 
demands of the proposal for the following reasons: 

The proposal is approximately a third and ,425 of a mile fiom the Lake Merritt and the City 
Centex BART Stations, respectively. This is within the half a mile area considered an “Easy 
Walk” to a BART Station by the recently adopted BART Transit Oriented Develoment 
Guidelines (June 2003); 
The proposal is next to several AC Transit Lines; 
Tenants eligible for living at the development would be less likely to own cars due to their limited 
income and the condition of approval requiring the developer to give preference applicants who 
do not own cars; 
Twer@%vo of the units are studios, reducing the possible number of tenants at the development. 
A parking study prepared by DKS Associates (see Attachment C) determined the probable 
parking demand of the proposal by analyzing the parking demand at three affordable housing 
sites in Oakland The Frank G. Mar Building at 1220 Harrison Street, Hisman Hin Nu Terrace at 
2555 International Boulevard, and Kenneth Henry Court at 6455 Foothill Boulevard. The study 
found that these developments demanded .71 spaces per unit compared to the project’s .67 spaces 
per unit. The study also stated that it is reasonable to expect that parking space demand for the 
subject project would be further reduced to approximately .65 per unit due to the project’s service 
enriched component, its proximity to BART and AC Tmsit  lines, access to City Car Share, and 
the owner’s parking management plan. 

0 

0 

0 

0 

Furthermore, locating additional parking on the second floor or below ground is an impractical solution on 
this small a site because providing the necessary ramps would remove a substantial amount of floor area fiom 
these levels, leaving little area for the desired additional parking spaces. 

Setbacks 

As mentioned, neither the fiont nor the rear setbacks conform to the requirements of the Zoning 
Ordinance. The ground floor level covers nearly the entire lot because this is the space required to 
contain both parking and commercial space. Staff believes that fmdings can be made to grant the 
proposed setback variance for the following reasons: 

The commercial retail space should not be reduced because it is an important policy of the 
General Plan to place pedestrian scale commercial activities on the ground floor of buildings in 
Downtown to activate the street: 








































































































































































































































































































































