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TO: Office of the City Administrator
ATTN: Deborah Edgerly
FROM: Community and Economic Development Agency
DATE: September 13, 2005

RE: Resolutions Approving Public Right-Of-Way Encroachments For Non-Standard Street
Paving, Below-Sidewalk Electrical Transformer, Vault, And Power Cabling, and Basement
Excavation Shoring For The Uptown Oakland Mixed Use Redevelopment Project

SUMMARY

Resolutions have been prepared approving three conditional and revocable permits for the developer of
the Uptown Oakland mixed use redevelopment project, FC Oakland, to encroach into the public right-of-
way with:

• custom asphalt pavement in William Street; and

• below-sidewalk electrical transformers, vaults, power distribution wire cabling, and temporary soil-
shoring in William Street, 19th Street, San Pablo Avenue, Thomas L. Berkley Way, and Telegraph
Avenue.

The City Engineer has approved plans and specifications prepared by the developer for new public
infrastructure for the Final Map for Tract 7616 (five-lot subdivision). The conditions of approval for the
project's Planned Unit Development (PUD) included a design requirement for "pedestrian oriented"
streetscape for William Street. The developer has elected to install concrete pavers for the sidewalk and
emboss a pattern into the asphalt pavement and apply a coloring agent to resemble cobblestones.

Electricity for the project's new buildings will be supplied from the PG&E underground power grid by
transformers, which will be purchased and installed by the developer. The equipment (three transformers
for each building) will be installed in below-sidewalk concrete vaults in William Street, 19th Street, San
Pablo Avenue, Thomas L. Berkley Way, and Telegraph Avenue. Power distribution wire cabling will
connect the transformers through buried conduits to electrical equipment in the basements of the
buildings. The vaults will provide an unobtrusive and accessible location for maintaining the
transformers and will also minimize the intrusion of electrical equipment into the usable floor space of
the basement parking garage.

Excavations for the building basements (14 feet depth) will be temporarily retained during construction
with steel beam shoring and steel rod restraints (tie-backs). The shoring will be installed below the
sidewalk and abandoned in place after construction of the basements, which will be designed to retain the
earth pressure and street wheel loads permanently without added support from the abandoned shoring.

Standard conditions in the City's encroachment permit require that a property owner maintain an
encroachment, including replacement or removal. FC Oakland will assume this responsibility for itself
and the Oakland Redevelopment Agency, which is a co-owner of the subdivision.

FISCAL IMPACT

Staff costs for processing and monitoring the encroachment permits will be covered by fees set by the
Master Fee Schedule and paid by the developer and will be deposited in the General Purpose Fund
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(1010). The standard conditions of the encroachment permit require the property owner to maintain
liability and property damage insurance and to include the City as a named insured on the policy.

BACKGROUND

Project Infrastructure

The subdivision permit for street and utility improvements (PX0400051), which are required for approval
of the Final Map, includes the reconstruction of William Street. The new buildings and the new
neighborhood park will be oriented toward William Street, and the project design parameters approved in
the PUD require that the streetscape reflect the residential character of the building facades, encourage
pedestrian traffic, and promote residential-related activities and events.

KEY ISSUES AND IMPACTS

Electrical Transformers

The transformers will "step down" the high-voltage electricity supplied by PG&E. The transformers will
be installed in concrete vaults below the sidewalks along William Street, 19th Street, San Pablo Avenue,
Thomas L. Berkley Way, and Telegraph Avenue, which will minimize the lengths of the below-ground
wire cabling servicing the buildings. The vaults will have removable covers set flush with the pedestrian
walking surface to facilitate maintenance and replacement of electrical parts. The installation of the
transformers under the sidewalks will appreciably decrease the floor area needed to accommodate the
electrical equipment within the basement parking garages.

Sidewalk and Paving

Although the California Streets and Highway Code requires abutting property owners to maintain and
replace public sidewalks, custom-designed sidewalks require a minor encroachment permit issued by the
City Engineer. The sidewalk pavers proposed for William Street are pervious and will filter storm water
contamination before it can enter the street drainage system and ultimately the estuary.

Although public streets are customarily maintained by the City, the custom faux-cobblestone pavement
proposed for William Street is unique in Oakland, and the performance and resource demands have not
been established from experience of City maintenance forces. The developer, therefore, has been
required to apply for a major encroachment permit, which requires approval by the City Council.

Soil Shoring

The temporary soil-shoring system for the basement excavations will be installed adjacent to the building
property lines. The shoring will be below the sidewalk and will extend below the bottom of the basement
foundations (finished floor twelve feet below sidewalk). The tie-backs, which reduce the size of the
shoring beams, will be grouted into augured holes (angled below buried utilities) extending horizontally
under the sidewalk and street. After construction of the basement walls, the tie-backs will be
disconnected from the shoring beams, and the system will be abandoned in-place.

SUSTAINABLE OPPORTUNITIES

Economic

The Uptown project will provide opportunities for professional services and construction related jobs for
the Oakland community. The developer is required to follow City contracting policies for bidding and
awarding project work.
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Environmental

Land use approvals and construction permits for public infrastructure improvements and new buildings
require that the permittee comply with City ordinances and regional Best Management Practices for
reducing nuisance noise, fugitive dust, construction debris disposal, and storm drainage pollutant runoff.

Social Equity

The Uptown Oakland project will provide affordable housing opportunities, will assist the economic
revitalization of the downtown redevelopment zone, and will encourage the infusion and recurrence of
diverse multi-cultural activities, businesses, and events.

DISABILITY AND SENIOR CITIZEN ACCESS

Sidewalks, tree well grates, curb ramps, and traffic signals that will be constructed, replaced, or relocated
will conform with Caltrans and City requirements for handicapped accessibility. Access within the
public park will similarly comply with State and City requirements for handicapped accessibility.

RECOMMENDATIONS

Staff recommends that the Committee accept this report and forward it to the City Council for adoption
of the proposed resolutions approving conditional and revocable encroachments in the right-of-way.

ACTION REQUESTED OF THE CITY COUNCIL

Staff recommends that the City Council accept this report and adopt the proposed resolutions approving
conditional and revocable encroachments in the public right-of-way for non-standard street paving in
William Street and under-sidewalk electrical transformers, vaults, power cabling and soil-shoring in
William Street, 19th Street, San Pablo Avenue, Thomas L. Berkley Way, and Telegraph Avenue.

Respectfully submitted,

DANIEL VANDERPRIEM CLAUDIA CAWPIO
Redevelopment Director Development Director
Community and Economic Development Agency Community and Economic Development Agency

Prepared by:

Raymond M. Derania
Interim City Engineer
Building Services Division

APPROVED FOR FORWARDING TO THE COMMUNITY
AND ECONOMIC DEVELOPMENT COMMITTEE

OFFICE OF THE CITY ADMINISTRATOR

Attachments: Resolution - encroachment of soil-shoring system
Resolution - encroachment of custom asphalt pavement
Resolution - encroachment of electrical transformer, vault, and power cabling
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OAKLAND CITY COUNCIL

RESOLUTION No. C.M.S.

A RESOLUTION GRANTING FC OAKLAND, INC., A CONDITIONAL AND REVOCABLE
ENCROACHMENT PERMIT TO INSTALL A BELOW-SIDEWALK TEMPORARY SOIL SHORING
SYSTEM IN WILLIAM STREET, 19TH STREET, SAN PABLO AVENUE, TELEGRAPH AVENUE,

AND THOMAS L. BERKLEY WAY FOR THE UPTOWN OAKLAND MIXED USE
REDEVELOPMENT PROJECT

Whereas, FC Oakland ("Permittee"), a California corporation (no. C2207573), and the Redevelopment Agency of
the City of Oakland are the subdividers of five lots abutting William Street, 19th Street, Thomas L. Berkley Way,
San Pablo Avenue, and Telegraph Avenue and further described on the Final Map for Tract 7616 for the UpTown
Oakland mixed use redevelopment project; and

Whereas, FC Oakland, as the developer of the UpTown Oakland project, has made an application to the Council
of the City of Oakland for a conditional and revocable permit to allow the installation of a soil shoring system
beneath the public sidewalk and public street for temporary support of abutting excavations during construction of
new buildings on four of the five lots by FC Oakland for the UpTown Oakland redevelopment project; and

Whereas, the City Engineer has approved plans and specifications prepared by the developer of the UpTown
Oakland project, Forest City, for a permit (PX0400051) to construct required publicly and privately maintained
surface and subsurface improvements within the public right-of-way, including reconstruction of William
Street, partial reconstruction of 19th Street and Thomas L. Berkley Way, and construction of a new street; and

Whereas, the locations of the encroachments are described in Exhibit A attached hereto; and

Whereas, the encroachments will not interfere with the use by the public and utilities of the surface and
subsurface areas in the public right-of-way and will only provide temporary support for the embankment soils
during excavation of the building basement and construction of the permanent building structural system, and

Whereas, the requirements of the California Environmental Quality Act (CEQA) has been satisfied as
identified in an Environmental Impact Report for the UpTown Oakland project and certified by the Planning
Commission on February 18, 2004; and

Now, therefore, the Council of the City of Oakland does resolve as follows:

Resolved, that the encroachment permit, as conditioned herein, does comply with the California Environmental
Quality Act; and be it further

Resolved, that the encroachment permit, as conditioned herein, is hereby granted for a soil-shoring system to
encroach into the public right-of-way, as described herein in Exhibit A; and be it further

Resolved, that the encroachment permit is hereby conditioned by the following special requirements:

1. the Permittee is solely responsible for the relocation of all existing public utilities including but not limited
to potable water, natural gas, sanitary and storm water sewer, street lighting, and intersection signal cable, as
required; and that



2. after notice to the Permittee, this permit shall be revocable at the sole discretion of the Council of the City of
Oakland, expressed by resolution of said Council; and that

3. the Permittee acknowledges that the issuance of this permit does not establish any precedent for other
encroachments; and that

4. the Permittee, by the acceptance of this conditional and revocable permit, hereby disclaims any right, title, or
interest in or to any portion of the public right-of-way area, underlying the encroachments or the air space above
and agrees that said temporary use of the area does not constitute an abandonment on the part of the City of
Oakland of any of its rights for street purposes and otherwise; and that

5. the Permittee shall maintain in force and effect at all times that the encroachments occupy the public roadway
area, good and sufficient commercial general insurance in the amount of $2,000,000 for each occurrence, and
property damage insurance in the amount of $1,000,000 for each occurrence both including contractual liability ,
naming as additional insurds the City of Oakland, its officers, employees, agents, and volunteers against any and
all claims arising out of the existence of said encroachments in said right-of-way area, and that a certificate of such
insurance and subsequent notices of the renewal thereof, shall be filed with the City Engineer of the City of
Oakland and that such certificate shall state that said insurance coverage shall not be canceled, materially changed,
or be permitted to lapse without thirty (30) days' written notice to the City Engin
agrees that the City of Oakland may annually review the type and amount of insu
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9. upon the termination of the permission herein granted, the Permittee shall immediately remove the
encroachments from within the public right-of-way, and shall repair any damage resulting there from and shall
install asphalt cement roadway pavement to the satisfaction of the City Engineer; and that



10. the Permittee shall file with the City of Oakland for recordation, a disclaimer and agreement that Permittee
accepts and shall comply with and shall be bound by each and all of the terms, conditions and provisions of this
resolution; and that the disclaimer and agreement shall be subject to the approval of the City Attorney and the City
Engineer; and that

11. the plans and exact location of the encroachments hereby granted are subject to the review and approval of
the City Engineer and that the Permittee shall obtain all necessary permits prior to commencing said work; and
that the encroachment shall be located as set forth in Exhibits B and C; and that

12. the Permittee acknowledges that the City of Oakland makes no representations or warranties as to the
conditions beneath the encroachments; and that by accepting this conditional revocable permit, the Permittee
agrees that it will use the encroachment area at its own risk, is responsible for the proper coordination of its
activities with other permittees, underground utilities, contractors, or workmen operating within the encroachment
area and for the its own safety and any of its personnel in connection with its entry under this conditional
revocable permit; and that

13. the Permittee acknowledges that the City of Oakland is unaware of the existence of any hazardous substances
beneath the encroachment areas, and hereby waives and fully releases and forever discharges the City of Oakland
and its officers, directors, employees, agents, servants, representatives, assigns and successors from any and all
claims, demands, liabilities, damages, actions, causes of action, penalties, fines, liens, judgments, costs, or
expenses whatsoever (including, without limitation, attorneys' fees and costs), whether direct or indirect, known or
unknown, foreseen or unforeseen, that may arise out of or in any way connected with the physical condition, or
required remediation of the excavation area or any law or regulation applicable thereto, including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended (42
U.S.C. Sections 9601 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section 6901 et
seq.), the Clean Water Act (33 U.S.C. Section 466 et seq.), the Safe Drinking Water Act (14 U.S.C. Sections 1401-
1450), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801 et seq.), the Toxic Substance Control
Act (15 U.S.C. Sections 2601-2629), the California Hazardous Waste Control Law (California Health and Safety
Code Sections 25100 et seq.), the Porter-Cologne Water Quality Control Act (California Health and Safety Code
Section 13000 et seq.), the Hazardous Substance Account Act (California Health and Safety Code Section 25300
et seq.), and the Safe Drinking Water and Toxic Enforcement Act (California Health and Safety Code Section
25249.5 et seq.); and that notwithstanding the above provisions of this Paragraph 12, Permittee shall not be liable
to the City of Oakland for any hazardous substances on, in or beneath the encroachment area that were not caused
by the Permittee, his or her agents, employees, tenants or service providers; and that

14. the Permittee further acknowledges that it understands and agrees that it hereby expressly waives all rights
and benefits which it now has or in the future may have, under and by virtue of the terms of California Civil Code
Section 1542, which reads as follows: "A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR"; and that

15. the Permittee recognizes that by waiving the provisions of Section 1542 mentioned in the preceding
paragraph, it will not be able to make any claims for damages that may exist, and to which, if known, would
materially affect its decision to execute this encroachment agreement, regardless of whether Permittee's lack of
knowledge is the result of ignorance, oversight, error, negligence, or any other cause; and that

16. the above conditions shall be binding upon the Permittee and the successors, heirs, and assigns thereof; and
be it further



Resolved, that this resolution shall take effect when all the conditions hereinabove set forth shall have been
complied with to the satisfaction of the City Attorney and the City Engineer of the City of Oakland and shall
become null and void upon the failure of the Permittee to comply with the conditions hereinabove set forth after
notice and failure to cure such conditions in a reasonable manner; and be it further

Resolved, that the City Clerk is hereby directed to file a certified copy of this resolution for recordation with the
Office of the Alameda County Recorder.

IN COUNCIL, OAKLAND, CALIFORNIA, , 2005.

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, BRUNNER, CHANG, KERNIGHAN, NADEL, QUAN, REID, AND PRESIDENT DE LA FUENTE

NOES -

ABSENT -

ABSTENTION -

ATTEST:
LaTonda Simmons

City Clerk and Clerk of the Council
of the City of Oakland, California
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OAKLAND CITY COUNCIL

RESOLUTION No. C.M.S.

A RESOLUTION GRANTING FC OAKLAND, INC., A CONDITIONAL AND REVOCABLE
ENCROACHMENT PERMIT TO INSTALL AND MAINTAIN CUSTOM ROADWAY PAVEMENT IN
WILLIAM STREET FOR THE UPTOWN OAKLAND MIXED USE REDEVELOPMENT PROJECT

Whereas, FC Oakland ("Permittee"), a California corporation (no. C2207573), and the Redevelopment Agency of
the City of Oakland are the subdividers of five lots abutting William Street, 19th Street, Thomas L. Berkley Way,
San Pablo Avenue, and Telegraph Avenue and further described on the Final Map for Tract 7616 for the UpTown
Oakland mixed use redevelopment project; and

Whereas, FC Oakland, as the developer of the UpTown Oakland project, has made an application to the Council
of the City of Oakland for a conditional and revocable permit to allow the installation of custom embossed and
colored asphalt concrete for roadway pavement in William Street; and

Whereas, the City Engineer has approved plans and specifications prepared by the developer of the UpTown
Oakland project, Forest City, for a permit (PX0400051) to construct required publicly and privately maintained
surface and subsurface improvements within the public right-of-way, including reconstruction of William
Street, partial reconstruction of 19th Street and Thomas L. Berkley Way, and construction of a new street; and

Whereas, the location of the custom pavement encroachment in William Street is described in Exhibit A attached
hereto; and

Whereas, the Permitee will assume the continuing maintenance of the custom pavement; and

Whereas, the custom pavement encroachment will not interfere with the use by the public or public utilities of the
public sidewalk and roadway; and

Whereas, the requirements of the California Environmental Quality Act (CEQA) has been satisfied as
identified in an Environmental Impact Report for the UpTown Oakland project and certified by the Planning
Commission on February 18, 2004.

Now, therefore, the Council of the City of Oakland does resolve as follows:

Resolved, that the encroachment permit, as conditioned herein, does comply with the California Environmental
Quality Act; and be it further

Resolved, that the encroachment permit, as conditioned herein, is hereby granted for custom embossed and colored
asphalt cement pavement to be installed in William Street, as described herein in Exhibit A; and be it further

Resolved, that the encroachment permit is hereby conditioned by the following special requirements:

1. the Permittee is solely responsible for the relocation of all existing public utilities including but not limited to
potable water, natural gas, sanitary and storm water sewer, street lighting, and intersection signal cable, as
required; and that



2. after notice to the Permittee, this permit shall be revocable at the sole discretion of the Council of the City of
Oakland, expressed by resolution of said Council; and that

3. the Permittee acknowledges that the issuance of this permit does not establish any precedent for other
encroachments; and that

4. the Permittee, by the acceptance of this conditional and revocable permit, hereby disclaims any right, title, or
interest in or to any portion of the public right-of-way area, underlying the encroachments or the air space above
and agrees that said temporary use of the area does not constitute an abandonment on the part of the City of
Oakland of any of its rights for street purposes and otherwise; and that

5. the Permittee shall maintain in force and effect at all times that the encroachments occupy the public roadway
area, good and sufficient commercial general insurance in the amount of $2,000,000 for each occurrence, and
property damage insurance in the amount of $1,000,000 for each occurrence both including contractual liability,
naming as additional insurds the City of Oakland, its officers, employees, agents, and volunteers against any and
all claims arising out of the existence of said encroachments in said right-of-way area, and that a certificate of such
insurance and subsequent notices of the renewal thereof, shall be filed with the City Engineer of the City of
Oakland and that such certificate shall state that said insurance coverage shall not be canceled, materially changed,
or be permitted to lapse without thirty (30) days' written notice to the City Engineer; and that the Permittee also
agrees that the City of Oakland may annually review the type and amount of insurance required and may require
the Permittee to increase the amount of and/or change the type of insurance coverage required, if such is
reasonably necessary as determined by the City of Oakland; and that the insurance amounts stated above shall be
automatically adjusted upwards, consistent with the Consumer Price Index (CPI) in the Bay Area, every five years;
and that

6. the Permittee, by the acceptance of this conditional permit agrees and promises to defend and hold harmless
and indemnify the City of Oakland, its officers, directors, employees, agents, volunteers, representatives, assigns,
and successors from any and all claims, demands, liabilities, damages, actions, causes of action, penalties, fines,
liens judgments, costs, or expenses whatsoever, including without limitation attorneys' fees and costs and expert
witness fees, whether direct or indirect, known or unkown, foreseen or unforeseen, that may arise out of or in any
way connected with this encroachment permit; and that this indemnification shall survive termination of this
permit; and that

7. the Permittee shall make no changes to public right-of-way in any manner nor to the encroachments hereby
allowed either structurally, with regard to dimension, or with respect to use, without the prior written consent of
the City Engineer and understands that the City of Oakland may impose reasonable fees and considerations for
processing permits required for such proposed changes; and that the Permittee also understands that the City of
Oakland is not obligated to grant any changes requested by the Permittee; and that

8. the Permittee, by the acceptance of this conditional permit shall be solely and fully responsible for keeping the
public right-of-way in good repair and shall promptly repair, replace, or remove all or any portion or all of the
encroachment and effected public improvements and utilities in the event that the encroachment shall have failed
or have been damaged to the extent of creating a nuisance or of becoming a hazard to the safety of the general
public, as determined by the City Engineer; and that the Permittee shall be solely and fully liable for the expenses
connected therewith; and that all work in the public right-of-way by the Permittee, including but not limited to
repair, shall be subject to inspection and approval by the City Engineer; and that the Permittee shall be responsible
for and shall promptly reimburse the City for all associated costs and fees at the rates set forth in the Master Fee
Schedule; and that

9. upon the termination of the permission herein granted, the Permittee shall immediately remove the
encroachments from within the public right-of-way, and shall repair any damage resulting there from and shall
install asphalt cement roadway pavement to the satisfaction of the City Engineer; and that



10. the Permittee shall file with the City of Oakland for recordation, a disclaimer and agreement that Permittee
accepts and shall comply with and shall be bound by each and all of the terms, conditions and provisions of this
resolution; and that the disclaimer and agreement shall be subject to the approval of the City Attorney and the City
Engineer; and that

11. the plans and exact location of the encroachments hereby granted are subject to the review and approval of
the City Engineer and that the Permittee shall obtain all necessary permits prior to commencing said work; and
that the encroachment shall be located as set forth in Exhibits B and C; and that

12. the Permittee acknowledges that the City of Oakland makes no representations or warranties as to the
conditions beneath the encroachments; and that by accepting this conditional revocable permit, the Permittee
agrees that it will use the encroachment area at its own risk, is responsible for the proper coordination of its
activities with other permittees, underground utilities, contractors, or workmen operating within the encroachment
area and for the its own safety and any of its personnel in connection with its entry under this conditional
revocable permit; and that

13. the Permittee acknowledges that the City of Oakland is unaware of the existence of any hazardous substances
beneath the encroachment areas, and hereby waives and fully releases and forever discharges the City of Oakland
and its officers, directors, employees, agents, servants, representatives, assigns and successors from any and all
claims, demands, liabilities, damages, actions, causes of action, penalties, fines, liens, judgments, costs, or
expenses whatsoever (including, without limitation, attorneys' fees and costs), whether direct or indirect, known or
unknown, foreseen or unforeseen, that may arise out of or in any way connected with the physical condition, or
required remediation of the excavation area or any law or regulation applicable thereto, including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended (42
U.S.C. Sections 9601 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section 6901 et
seq.), the Clean Water Act (33 U.S.C. Section 466 et seq.), the Safe Drinking Water Act (14 U.S.C. Sections 1401-
1450), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801 et seq.), the Toxic Substance Control
Act (15 U.S.C. Sections 2601-2629), the California Hazardous Waste Control Law (California Health and Safety
Code Sections 25100 et seq.), the Porter-Cologne Water Quality Control Act (California Health and Safety Code
Section 13000 et seq.), the Hazardous Substance Account Act (California Health and Safety Code Section 25300
et seq.), and the Safe Drinking Water and Toxic Enforcement Act (California Health and Safety Code Section
25249.5 et seq.); and that notwithstanding the above provisions of this Paragraph 12, Permittee shall not be liable
to the City of Oakland for any hazardous substances on, in or beneath the encroachment area that were not caused
by the Permittee, his or her agents, employees, tenants or service providers; and that

14. the Permittee further acknowledges that it understands and agrees that it hereby expressly waives all rights
and benefits which it now has or in the future may have, under and by virtue of the terms of California Civil Code
Section 1542, which reads as follows: "A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR" ; and that

15. the Permittee recognizes that by waiving the provisions of Section 1542 mentioned in the preceding
paragraph, it will not be able to make any claims for damages that may exist, and to which, if known, would
materially affect its decision to execute this encroachment agreement, regardless of whether Permittee's lack of
knowledge is the result of ignorance, oversight, error, negligence, or any other cause; and that

16. the above conditions shall be binding upon the Permittee and the successors, heirs, and assigns thereof; and
be it further



Resolved, that this resolution shall take effect when all the conditions hereinabove set forth shall have been
complied with to the satisfaction of the City Attorney and the City Engineer of the City of Oakland and shall
become null and void upon the failure of the Permittee to comply with the conditions hereinabove set forth after
notice and failure to cure such conditions in a reasonable manner; and be it further

Resolved, that the City Clerk is hereby directed to file a certified copy of this resolution for recordation with the
Office of the Alameda County Recorder.

IN COUNCIL, OAKLAND, CALIFORNIA, , 2005.

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, BRUNNER, CHANG, KERNIGHAN, NADEL, QUAN, REID, AND PRESIDENT DE LA FUENTE

NOES -

ABSENT -

ABSTENTION -

ATTEST:
LaTonda Simmons

City Clerk and Clerk of the Council
of the City of Oakland, California



THOMAS L BERKLEY WAY (20th STREET)

i — i

v////////itumm

ENCROACHMENT AREA
STAMPED/COLORED ASPHALT PAVING
APPROX. 25,000± SF

EXHIBIT A
RESOLUTION APPROVING CUSTOM PAVING

ENCROACHMENT IN WILLIAM STREET

PERMIT PX0400051, FINAL MAP FOR TRACT 7616
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OAKLAND CITY COUNCIL
PH I2: 06

RESOLUTION No. _ C.M.S.

A RESOLUTION GRANTING FC OAKLAND, INC., A CONDITIONAL AND REVOCABLE
ENCROACHMENT PERMIT TO INSTALL BELOW- SIDEWALK ELECTRICAL TRANSFORMERS,

VAULTS, AND POWER DISTRIBUTION CABLING IN WILLIAM STREET, 19TH STREET,
THOMAS L. BERKLEY WAY, SAN PABLO AVENUE, AND TELEGRAPH AVENUE FOR THE

UPTOWN OAKLAND MIXED USE REDEVELOPMENT PROJECT

Whereas, FC Oakland ("Permittee"), a California corporation (no. C2207573) , and the Redevelopment Agency of
the City of Oakland are the subdividers of five lots abutting William Street, 19th Street, Thomas L. Berkley Way,
San Pablo Avenue, and Telegraph Avenue and further described on the Final Map for Tract 7616 for the UpTown
Oakland mixed use redevelopment project; and

Whereas, FC Oakland, as the developer of the UpTown Oakland project, has made an application to the Council
of the City of Oakland for a conditional and revocable permit to allow the installation of concrete vaults, electrical
transformers, and power distribution cabling below the public sidewalk to receive utility electrical power from
Pacific Gas and Electric for new buildings to be constructed on four of the five lots by FC Oakland; and

Whereas, the City Engineer has approved plans and specifications prepared by the developer for a permit
(PX0400051) to construct required publicly and privately maintained surface and subsurface improvements
within the public right-of-way, including re-construction of William Street, partial reconstruction of 19th Street
and Thomas L. Berkley Way, and construction of a new street; and

Whereas, the locations of the encroachments are described in Exhibit A attached hereto; and

Whereas, the encroachments will not interfere with the use by the public or utilities of the public right-of-way, and

Whereas, the below-sidewalk electrical transformers, vaults, and power distribution cabling supplying new
buildings will be owned by the Oakland Redevelopment Agency and maintained by FC Oakland; and

Whereas, the requirements of the California Environmental Quality Act (CEQA) has been satisfied as
identified in an Environmental Impact Report for the UpTown Oakland project and certified by the Planning
Commission on February 18, 2004; and

Now, therefore, the Council of the City of Oakland does resolve as follows:

Resolved, that the encroachment permit, as conditioned herein, does comply with the California Environmental
Quality Act; and be it further

Resolved, that the encroachment permit, as conditioned herein, is hereby granted for below-sidewalk electrical
transformers, concrete vaults, and power distribution wire cabling to encroach into the public right-of-way, as
described herein in Exhibit A; and be it further

Resolved, that the encroachment permit is hereby conditioned by the following special requirements:



1. the Permittee is solely responsible for the relocation of all existing public utilities including but not limited to
potable water, natural gas, sanitary and storm water sewer, street lighting, and intersection signal cable, as
required; and that

2. after notice to the Permittee, this permit shall be revocable at the sole discretion of the Council of the City of
Oakland, expressed by resolution of said Council; and that

3. the Permittee acknowledges that the issuance of this permit does not establish any precedent for other
encroachments; and that

4. the Permittee, by the acceptance of this conditional and revocable permit, hereby disclaims any right, title, or
interest in or to any portion of the public right-of-way area, underlying the encroachments or the air space above
and agrees that said temporary use of the area does not constitute an abandonment on the part of the City of
Oakland of any of its rights for street purposes and otherwise; and that

5. the Permittee shall maintain in force and effect at all times that the encroachments occupy the public roadway
area, good and sufficient commercial general insurance in the amount of $2,000,000 for each occurrence, and
property damage insurance in the amount of $1,000,000 for each occurrence both including contractual liability,
naming as additional insurds the City of Oakland, its officers, employees, agents, and volunteers against any and
all claims arising out of the existence of said encroachments in said right-of-way area, and that a certificate of such
insurance and subsequent notices of the renewal thereof, shall be filed with the City Engineer of the City of
Oakland and that such certificate shall state that said insurance coverage shall not be canceled, materially changed,
or be permitted to lapse without thirty (30) days' written notice to the City Engineer; and that the Permittee also
agrees that the City of Oakland may annually review the type and amount of insurance required and may require
the Permittee to increase the amount of and/or change the type of insurance coverage required, if such is
reasonably necessary as determined by the City of Oakland; and that the insurance amounts stated above shall be
automatically adjusted upwards, consistent with the Consumer Price Index (CPI) in the Bay Area, every five years;
and that

6. the Permittee, by the acceptance of this conditional permit agrees and promises to defend and hold harmless
and indemnify the City of Oakland, its officers, directors, employees, agents, volunteers, representatives, assigns,
and successors from any and all claims, demands, liabilities, damages, actions, causes of action, penalties, fines,
liens judgments, costs, or expenses whatsoever, including without limitation attorneys' fees and costs and expert
witness fees, whether direct or indirect, known or unkown, foreseen or unforeseen, that may arise out of or in any
way connected with this encroachment permit; and that this indemnification shall survive termination of this
permit; and that

7. the Permittee shall make no changes to public right-of-way in any manner nor to the encroachments hereby
allowed either structurally, with regard to dimension, or with respect to use, without the prior written consent of
the City Engineer and understands that the City of Oakland may impose reasonable fees and considerations for
processing permits required for such proposed changes; and that the Permittee also understands that the City of
Oakland is not obligated to grant any changes requested by the Permittee; and that

8. the Permittee, by the acceptance of this conditional permit shall be solely and fully responsible for keeping the
public right-of-way in good repair and shall promptly repair, replace, or remove all or any portion or all of the
encroachment and effected public improvements and utilities in the event that the encroachment shall have failed
or have been damaged to the extent of creating a nuisance or of becoming a hazard to the safety of the general
public, as determined by the City Engineer; and that the Permittee shall be solely and fully liable for the expenses
connected therewith; and that all work in the public right-of-way by the Permittee, including but not limited to
repair, shall be subject to inspection and approval by the City Engineer; and that the Permittee shall be responsible
for and shall promptly reimburse the City for all associated costs and fees at the rates set forth in the Master Fee
Schedule; and that



9. upon the termination of the permission herein granted, the Permittee shall immediately remove the
encroachments from within the public right-of-way, and shall repair any damage resulting there from and shall
install asphalt cement roadway pavement to the satisfaction of the City Engineer; and that

10. the Permittee shall file with the City of Oakland for recordation, a disclaimer and agreement that Permittee
accepts and shall comply with and shall be bound by each and all of the terms, conditions and provisions of this
resolution; and that the disclaimer and agreement shall be subject to the approval of the City Attorney and the City
Engineer; and that

11. the plans and exact location of the encroachments hereby granted are subject to the review and approval of
the City Engineer and that the Permittee shall obtain all necessary permits prior to commencing said work; and
that the encroachment shall be located as set forth in Exhibits B and C; and that

12. the Permittee acknowledges that the City of Oakland makes no representations or warranties as to the
conditions beneath the encroachments; and that by accepting this conditional revocable permit, the Permittee
agrees that it will use the encroachment area at its own risk, is responsible for the proper coordination of its
activities with other permittees, underground utilities, contractors, or workmen operating within the encroachment
area and for the its own safety and any of its personnel in connection with its entry under this conditional
revocable permit; and that

13. the Permittee acknowledges that the City of Oakland is unaware of the existence of any hazardous substances
beneath the encroachment areas, and hereby waives and fully releases and forever discharges the City of Oakland
and its officers, directors, employees, agents, servants, representatives, assigns and successors from any and all
claims, demands, liabilities, damages, actions, causes of action, penalties, fines, liens, judgments, costs, or
expenses whatsoever (including, without limitation, attorneys' fees and costs), whether direct or indirect, known or
unknown, foreseen or unforeseen, that may arise out of or in any way connected with the physical condition, or
required remediation of the excavation area or any law or regulation applicable thereto, including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended (42
U.S.C. Sections 9601 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section 6901 et
seq.}, the Clean Water Act (33 U.S.C. Section 466 et seq.), the Safe Drinking Water Act (14 U.S.C. Sections 1401-
1450), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801 et seq.), the Toxic Substance Control
Act (15 U.S.C. Sections 2601-2629), the California Hazardous Waste Control Law (California Health and Safety
Code Sections 25100 et seq.), the Porter-Cologne Water Quality Control Act (California Health and Safety Code
Section 13000 et seq.), the Hazardous Substance Account Act (California Health and Safety Code Section 25300
et seq.), and the Safe Drinking Water and Toxic Enforcement Act (California Health and Safety Code Section
25249.5 et seq.); and that notwithstanding the above provisions of this Paragraph 12, Permittee shall not be liable
to the City of Oakland for any hazardous substances on, in or beneath the encroachment area that were not caused
by the Permittee, his or her agents, employees, tenants or service providers; and that

14. the Permittee further acknowledges that it understands and agrees that it hereby expressly waives all rights
and benefits which it now has or in the future may have, under and by virtue of the terms of California Civil Code
Section 1542, which reads as follows: "A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR" ; and that

15. the Permittee recognizes that by waiving the provisions of Section 1542 mentioned in the preceding
paragraph, it will not be able to make any claims for damages that may exist, and to which, if known, would
materially affect its decision to execute this encroachment agreement, regardless of whether Permittee's lack of
knowledge is the result of ignorance, oversight, error, negligence, or any other cause; and that



16. the above conditions shall be binding upon the Permittee and the successors, heirs, and assigns thereof; and
be it further

Resolved, that this resolution shall take effect when all the conditions hereinabove set forth shall have been
complied with to the satisfaction of the City Attorney and the City Engineer of the City of Oakland and shall
become null and void upon the failure of the Permittee to comply with the conditions hereinabove set forth after
notice and failure to cure such conditions in a reasonable manner; and be it further

Resolved, that the City Clerk is hereby directed to file a certified copy of this resolution for recordation with the
Office of the Alameda County Recorder.

IN COUNCIL, OAKLAND, CALIFORNIA, , 2005.

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, BRUNNER, CHANG, KERNIGHAN, NADEL, QUAN, REID, AND PRESIDENT DE LA FUENTE

NOES -

ABSENT -

ABSTENTION -

ATTEST:
LaTonda Simmons

City Clerk and Clerk of the Council
of the City of Oakland, California
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