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Office of the City Attorney 
John A. Russo 

(510) 238-3601 
FAX: (510) 238-6500 
TDD: (510) 839-6451 

January 6,2004 

HONORABLE CITY COUNCIL 
Oakland, California 

President De La Fuente and Members of the City Council: 

Subject: Maureen Dorsey, et a/. v. City of Oakland, et al. 
Alameda County Superior Court 

Our Matter No. X01742 (CEDNLeona Quarry project) 
NO. RG-03077607 

Pursuant to Section 401 of the Charter, the City Attorney recommends settlement 
of the above-entitled matter. This case involves a challenge to the environmental impact 
report for the Leona Quarry project, which the City Council certified on December 3, 
2002. The settlement requires that the City consider in good faith specific project 
modifications, including (1) an increase in the size of the project's detention basin from 
the previously-approved minimum of 14 acre-feet to 25 acre-feet, (2) the substitution of a 
cash contribution of $500,000 for the project's senior affordable housing component, (3) 
additional geotechnical requirements, and (4) additional traffic studies and mitigation. 
The City would consider these project modifications upon completion of the pending 
environmental review process. 

Respectfully submitted, 
n 

JOHN A. RMSO 
City Attorney 

Attorney Assigned: 
Heather B. Lee 

3162980 



OAKLAND CITY COUNCIL 

RESOLUTION No. C . M . S .  

Resolution Authorizing and Directing the City Attorney to 
Compromise and Settle the Case of Maureen Dorsey, et 
al. v. City Of Oakland, et al., Alameda County Superior 
Court Case No. No. RG-03077607 

WHEREAS, on December 3,2002 the City Council adopted Resolution No. 77544 
C.M.S., which approved reclamation and redevelopment of the existing Leona Quarry 
mine, located at 7100 Mountain Boulevard with 477 residential units ("Project"); and 

WHEREAS, on or about January 2,2003, Maureen Dorsey, Burckhalter Neighbors 
and Citizens for Oakland's Open Space, Inc. (collectively, "Petitioners") filed a lawsuit in 
Alameda County Superior Court (Case No. RG-03077607) challenging the City's approval 
of the Project; and 

WHEREAS, the City Council, Petitioners and the Project sponsor wish to fully and 
completely resolve their disagreements relating to the Project without the need to litigate 
the issues any further; Now, therefore, be it 

RESOLVED: That the City Attorney is authorized and directed to compromise and 
settle the case of Maureen Dorsey, et al. v. City of Oakland, et al., Alameda County 
Superior Court Case No. RG-03077607 and take whatever steps may be necessary to 
effect said settlement, including without limitation entering into a settlement agreement in 
substantial conformity with Attachment A. 

IN COUNCIL, OAKLAND, CALIFORNIA, ,2003 

PASSED BY THE FOLLOWING VOTE: 

AYES- BROOKS, BRUNNER, CHANG, NADEL, QUAN. REID, WAN AND PRESIDENT DE LA FUENTE 

NOES- 

ABSENT- 

ABSTENTION- 

JAM 6 2004 

ATTEST: 
CEDA FLOYD 
City Clerk and Clerk of the Council 
of the City of Oakland, California 
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LEONA OUARRY SETTLEMENT AGREEMENT 

This Settlement Agreement (the “Agreement”) is made as of this __ day of 

December, 2003, by and between MAUREEN DORSEY, BURCKHALTER NEIGHBORS, and 

CITIZENS FOR OAKLAND’S OPEN SPACE, INC. (collectively, the “Petitioners”), the CITY 

OF OAKLAND and OAKLAND CITY COUNCIL (collectively the “City”), and THE 

DeSILVA GROUP, LLC (“Real Party”). The Petitioners, the City, and Real Party are 

sometimes collectively referred to as the “Parties.” 

RECITALS 

WHEREAS, the Leona Quarry Project involves a proposed residential 

development and associated community and recreational facilities (the “Project”) at the former 

quarry location at 7100 Mountain Boulevard in Oakland, California; 

WHEREAS, the City prepared and certified a Final EIR and granted various 

approvals for the Project including adoption of Resolution 77544 and Ordinance 12457; 

WHEREAS, in January 2003 the Petitioners filed an action in the Superior Court 

for the County of Alameda, entitled Maureen Dorsey, et al. v. City of Oakland, et al., Case No. 

RG03077607 (the “Action”), challenging the adequacy of the Final EIR under CEQA for the 

Project in the first cause of action, and including allegations relating to Business and Professions 

Code section 17200 in the second cause of action; 
* 

WHEREAS, the Superior Court issued an “Amended Judgment Granting Petition 

for Writ of Mandate” on August 5,2003, and a “Second Amended Peremptory Writ of Mandate” 

(“Writ”) on August 29,2003, and the second cause of action remains pending; 

WHEREAS, the Parties have engaged in settlement discussions and have reached 

a compromise regarding the measures to be taken to settle the Action; 
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I ' I  

WHEREAS, the Parties therefore desire to settle, compromise, and resolve all 

disagreements, differences and disputes which exist between them in order to bring all claims 

and all causes of action in the Action to a final conclusion and to avoid incurring further costs 

and expenses as a result of litigating the Action; and 

WHEREAS, it is in the interest of the public and judicial economy for the Parties 

to resolve all of the claims and disputes at issue in the Action without further litigation; 

NOW, THEREFORE, in consideration of the foregoing, and of the respective 

promises and releases herein, the Parties agree as follows: 

I. OBLIGATIONS OF REAL PARTY 

A. Project Modifications. 

Real Party shall, upon fulfillment of the conditions set forth in section 1.B below, 

implement the following modifications to the Project. 

1. Stormwater Management System. 

Real Party and Petitioners shall jointly request the City to modify the Project to 

impose the following conditions upon the Project which shall be implemented by Real Party if 

the City approves such modification: Real Party shall provide on-site capacity for detention of 

storm water flows by increasing the detention capacity on the entire Project site to 25 acre-feet. 

Certain details regarding the detention basin are set forth in the attached Hydrology Exhibit, 

HYD- 1. The City will obtain from its peer reviewer for Project hydrology, Philip Williams and 

Associates, Ltd. (PWA), concurrence on how to use the 25 acre feet of detention capacity to 

reduce existing stormflows downstream from the Project site by meeting the following minimum 

standards, using parameters recommended by PWA in its reports dated November 20,2002, and 

June 10, 2003, including modeling Ponds 1 and 2 as initially empty. The minimum standards 

I 
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are: post-project, 25-year, 24-hour peak flows from the site not to exceed 172 cfs; and post- 

project, 100-year, 24-hour peak flows from the site to be equal to or less than the existing peak 

flows from the site. Real Party will implement the recommendations from PWA regarding use 

of the 25 acre feet of detention capacity, and the City will have PWA determine whether these 

PWA recommendations have been implemented. Upon completion of the stormwater 

management system, the City will obtain a letter from PWA confirming that the system has been 

completed in substantial conformance with these PWA recommendations. Promptly after its 

receipt thereof, the City will provide copies of the PWA letter to Petitioners and Real Party. 

. 

2. Substitution Of Cash Contribution For Gateway Senior 
Housing Component. 

Real Party and Petitioners shall jointly request that the Project be modified (a) 

to allow ReaI Party not to include the Gateway Senior Housing component in the Project, and 

allow the area on which that component was to be constructed to be landscaped for passive uses 

and improved for ride-sharing activities as shown on the attached Gateway Area Exhibit, GW- 1 

This area will not be utilized for housing or commercial uses. In connection with the joint 

request that the Gateway Senior Housing component not be constructed as part of the Project, 

Real Party and Petitioners shall also jointly request the City to add a condition of approval 

limiting the number of residential units on the Lower Development Area (as that term is used in 

the Final EIR) of the site to the remaining 404 residential units included in the Lower 

Developfient Area. This provision shall not limit the ability to remodel or replace structures on 

the Project site. 

(b) If such modifications are approved by the City, Real Party agrees that it 

will implement them. In lieu of the Gateway Senior Housing component, Real Party agrees to 

contribute Five Hundred Thousand Dollars ($500,000.00) to support alternate senior affordable 
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housing project(s) selected and approved by the City. Real Party will fund the $SOO,OOO.OO at the 

time the City has approved an alternate project consistent with this paragraph. Examples of 

projects consistent with this paragraph would be the proposed Lincoln Court Senior Housing 

project with eighty (80) senior affordable units located on the comer of Lincoln and MacArthur 

Blvd. and the proposed senior residential project at the Altenheim. 

3. 

Real Party and Petitioners shall jointly request the City to modify the Project to 

Emergency Vehicle Access (EVA) Improvements. 

? 

impose conditions upon the Project to achieve the following, and if the City approves such 

modification, Real Party shall implement the following: 

(a) Altura Place EVA: 1) The constructed EVA to Altura Place will be designed 

as a maintenance road for the development in order to discourage pedestrian and bicycle access 

to and from the Project and Altura Place. 2) The EVA roadway will be 12’ wide following the 

alignment, configuration and details depicted in the attached EVA Exhibits: Altura Place, 

Exhibit EVA-1; Gate Detail, Exhibit EVA-2; Altura Photographs, Exhibit EVA-3; and Legal 

Description, Exhibit EVA-4. 3) The 12’ wide gate will be 6’ tall, and locked with a chain and 

padlock. 4) An Oakland Fire Department approved “ b o x  Box” will be attached to each gate. 5) 

The gate will abut the retaining wall as depicted in Exhibits EVA-1 and EVA-2 and will be 

designed to discourage pedestrian and bicycle access between the gate and the wall. 6) The gate 

will be connected to the existing fence on the common property line to discourage pedestrian and 

bicycle access. 7) The limits of construction will be per Exhibit EVA-1. 8) All constructed 

improvements outside of the Leona Quarry will occur within the existing SO’ City Right of Way 

of Altura Place. 9) Signage will be placed on both sides of the gate prohibiting access except in 

an emergency. 10) For all modifications on Altura Place, all vehicles, trucks and equipment will 

c 
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use the quarry entry and exit located on Mountain Blvd only. 11) No Project vehicles will use 

Altura Place or Leona Street to access or exit the project site during grading or construction. 

(b) Northwestern EVA: 1) Within the Easement area on the Suchan property 

a 12’ wide scored concrete road way will be constructed. 2) The roadway will follow the existing 

EVA alignment between the existing 6’ fence and the existing drainage ditch all withm the 20’ 

existing easement. 3) A 6’ sturdy cyclone fence will be erected to separate the Suchan property 

from the easement being used as the EVA, the length of the EVA between the gate at Leona 

Street, and the lower gate to the development. The dead apricot tree and the large rosebush that 

are in line with where the fence will go, will be cut down, and all such debris removed from the 

property. 4) All live trees will remain and be protected during construction. 5) Signage will be 

placed on the gates at the top and bottom of the easement area prohibiting access except in an 

emergency. 6) An Oakland Fire Department approved “Knox Box” will be attached to each gate. 

7) For all modifications for the Northwestern EVA, all vehicles, trucks and equipment will use 

the Leona Quarry entry and exit located on Mountain Blvd only. 

. 

(c) For all modifications on Altura Place, and Leona Street, necessary to 

create secondary EVAs, all vehicles, trucks and equipment must use the quarry entry and exit 

located on Mountain Blvd. 

(d) Real Party will not allow vehicles to use Altura Place, or Leona Street, to 

enter or exit the Project site during grading or construction. 
e 

(e) The EVA Improvements will be maintained by the HOA or other similar 

entity. 

4. Geology. 

Real Party and Petitioners shall jointly request the City to modify the Project to 

impose the following conditions upon the Project which shall be implemented by Real Party if 
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