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TO: +«  Office of the City Administrator

ATTN:  Dan Lindheim

FROM: Community and Economic Development Agency
DATE:  September 14, 2010

RE: Report and Consideration of Alternative Actions on Ninth Avenue Partners’
Proposal and Possible Adoption of a2 Resolution to Not Accept Ninth Avenue
Terminal Partners’ Proposal for Reuse of the Ninth Avenue Terminal

SUMMARY

On June 20, 2006 and July 18, 2006, the City Council and Oakland Redevelopment Agency
approved the Oak to Ninth Project. Condition of Approval (COA) 25¢ required the City to issue
an RFP for possible greater reuse of the Ninth Avenue Terminal (NAT). One response to that
RFP was received. Ninth Avenue Terminal Partners provided a proposal to use 90,000 square
feet of the NAT for a vintner’s hall with associated commercial activities. Negotiations with the
Terminal Partners group have taken place while the legal challenges to the Oak to 9™ EIR were
resolved. The Terminal Partners have made their final proposal and the proposal is being sent to
City Council for determination as required by COA 25c.

FISCAL IMPACT

- The fiscal impacts associated with the Ninth Avenue Terminal depend on the action taken by the
Council. Since the land will not be conveyed to the City for at least three years, and possibly
five or more years, there is no impact to the current or the next two year budget cycle. Beyond
that time frame there is a possibility of rental income from $140,000 to $205,000 per year in
today’s dollars.

BACKGROUND

Project Description

The Oak to Ninth Project proposed by Oakland Harbor Partners, LLC and approved by the City
and Agency on June 20, 2006 and July 18, 2006, would redevelop approximately 64.2 acres
bound by the Embarcadero Roadway (parallel to Interstate 880), the Oakland Estuary, Estuary
Park, and Brooklyn Basin. ’

The Project includes the construction of approximately 3,100 residential dwelling units (of which
465 will be affordable), approximately 200,000 square feet of ground floor retail/commercial
space, and 31.89 acres of parks and open spaces. Two marinas will be renovated and expanded
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to accommodate 170 boat slips. Approximately 160,000 square feet of the 180,000 square foot
Ninth Avenue Terminal building will be demolished and converted to park and other uses
consistent with the Tidelands Trust. A continuous public pedestrian trail and bicycle facility, a
segment of the Bay Trail, will be constrnucted along the project’s waterfront (excluding parcels
not owned by the City/Port of Qakland or the project sponsor). The majority of existing uses and
structures on the project site would be removed or demolished.

On July 18, 2006 the City Council approved the Oak to Ninth Project with a condition that
allowed Oakland Harbor Partners (OHP) to demolish all but 20,000 square feet of the 180,000
s.f. Ninth Avenue Terminal Shed Building (Terminal Building) unless a viable proposal to reuse
between 40,000 s.f. and 90,000 s.f. of the 1930s portion of the structure is approved by the City
Council within one year. The Condition of Approval (#25) also specified a process for soliciting
reuse proposals and allowed a one year timeframe for a decision on a project.

A proposal was received from the Ninth Avenue Terminal Partners (NATP) that includes a
winemaking center (including the aging of wine), tasting room, waterfront restaurant, and a
water-oriented recreation retail facility within 90,000 s.f. of the Terminal Building. A copy of
the proposal is included as Attachment A to this report. The City Council considered the
proposal at a meeting on June 5, 2007 and concluded that the proposal potentially had merit, but
that there was not enough information to make a final determination about whether the proposal
was economically feasible. The Council granted an extension of time to allow NATP to continue
the financial feasibility analysis and other studies needed to make a final determination about the
proposal. The financial negotiations were conducted and the parties have reached an impasse
regarding fair market rent, while the other studies were completed and the issues resolved.

Environmental Analysis

The City published a Draft EIR for the Project on August 31, 2005. A Final EIR was published
on February 1, 2006. An addendum to the EIR was published on June 7, 2006. On March 15,
2006, the Oakland Planning Commission certified the EIR (which includes the Draft EIR, the
Final EIR, and the Addendum) and took actions approving, or recommending approval of,
various resolutions and ordinances related to the approval of the project. On June 20, 2006 and
July 18, 2006, the City Council and Redevelopment Agency adopted a number of Resolutions
and Ordinances approving the Project, including Resolution No. 79981 C.M.S. certifying the
EIR.

After the Court ruled that the EIR was deficient in certain respects and held invalid the resolution
certifying the EIR, the City prepared Revisions to the EIR; specifically entitled, “Revisions to the
Analysis in the Oak to Ninth Project EIR (SCH No. 2004062013) Prepared to Comply with the
Alameda County Superior Court Order in Case No. RG06-280345 and Case No. RG06-280471"
published October 1, 2008. This document was published for a 45-day public review period
extending from October 1, 2008 to November 17, 2008. Nineteen comment letters were received
during this time period.
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The revised EIR was certified by the City Council in January of 2009 and accepted by the Court.

KEY ISSUES AND IMPACTS
COA 25c mentions that proposals for greater reuse of the NAT be based on specific criteria
including trust consistent purposes, timing of implementation, funding sources, financial

capacity and others as necessary.

. Trust Consistent Purposes #

Both the State Lands Commission and the Bay Conservation and Development Commission
{BCDC) have jurisdiction over the proposed project. Neither agency will officially act until the
City has approved the project, if it chooses to do so. Therefore, no binding determination of
whether the project is Trust compliant can be made. !

Timing of Implementation

If the Council accepts the proposal the project would still need to go through the City’s
entitlement and CEQA process. At a minimum a zone text change would be required as the
proposed use is not consistent with the adopted zoning for the Oak to gtk project. Additional
CEQA work could be required because the commercial activities may have different traffic ¢
impacts than the currently approved public park. Subsequent to City entitlements, if granted, the
project would require application and approval from BCDC and State Lands. It is unlikely that
the entitlement process through all agencies could be completed in less than 18 months.

Funding Sources

The proposal lists the funding sources as approximately $900,000 equity, $4.8 million in debt
and approximately $700,000 in historic tax credits.

Financial Capacity

The State Lands Commission has informed the City that Trust properties must be leased at fair
market value. The City of Oakland Real Estate Department has determined that $0.19 per square
foot per month is the adjusted fair market rent based upon a market rent survey analysis,
conducted in accordance with State Tideland’s Trust requirements, for the NAT. The adjusted
fair market value included a tenant improvement allowance of $4 million, the value of
improvements in their proposal, plus a further adjustment for a 12% return on their equity, which
reduced the estimated fair market rent from 3$0.78 per square foot to the adjusted value of 50.19
per square foot. The Terminal Partner’s submitted an appraisal giving a figure of $0.12 per
square foot per month in its “as is” condition. Their appraisal showed a fair market rental
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estimate of $0.40 per square foot per month, as rehabilitated and restored, less the amortized cost
of rehabilitation. The Terminal Partners have proposed a rent of $0.13 per square foot per month
after numerous negotiating sessions. The difference in rent is $5,400 per month and $64,800
annually. In addition the Terminal Partners have proposed a 66 year lease. The City Real Estate
Department recommends a lease of no more than 30 years. It should be noted that the State
Tideland’s Trust Commission has ultimate approval over the fair market rental value. If the
State does not agree with the City’s fair market rental value estimate it will not approve the lease.

The City of Oakland does not currently have Trust responsibilities for the NAT. The Port retains
ownership and has a Master Lease arrangement with Oakland Harbor Partner’s (OHP). The City
will not take ownership, in trust, of the land until it has been cleaned up under the environmental
remediation plan. OHP has indicated that they will lease to the Terminal Partners at a rent set by
the Oakland City Council, if the Terminal Partners are able and willing to proceed before the
City takes ownership of the NAT. The City will not receive any revenue from the lease until the
land is conveyed to the City.

ALTERNATIVES

The language in COA 25 states, “that the City does not have the financial capacity to contribute
to this effort.” The language in the COA also required that the proposed uses be Trust
consistent. As noted above, the fair market rent determined by the City’s appraisal is
substantially greater than the amount the Terminal Partners assert is necessary for the project to
be viable. Therefore, the first alternative is for the Council to find that the proposal is not
responsive to the RFP based on the need for a City contribution in the form of below market rent,
the likely unacceptable value of the below market rent in the Trust area and uncertainty -
regarding the consistency of the proposed use with the Tidelands Trust.

The second alternative is for the City or Redevelopment Agency to continue negotiations with
Terminal Partners through an Exclusive Negotiating Agreement Thus, choosing this alternative
allows the project to move forward into negotiations over lease terms as well as the City’s
entitlement process. If approved, the project still would need to be approved by BCDC and State
Lands Commission in order to proceed. As noted above, there are serious questions about
whether the proposal would succeed in obtaining these other agency approvals,

In addition to the permitting issues, there are a host of issues that would need to be addressed
through the course of negotiating a disposition and development agreement and, ultimately, a
lease between the City or Agency and the Terminal Partners. These include predevelopment
milestones, lease term, rent, use restrictions, maintenance, potential liability 1ssues regarding the
use of the building, security considerations, operating terms, among others. As a result, 1t would
be premature to take any action to commit the City or Agency to pursue a lease with Terminal
Partners at this time. If the Council decides to proceed with the proposal by subsidizing the
project at below market rent, staff is asking for direction to return to the Council or the
Redevelopment Agency with an Exclusive Negotiating Agreement to establish a framework for
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addressing these considerations and negotiating terms of a dispesition and development
agreement and lease with the Terminal Partners.

SUSTAINABLE OPPORTUNITIES

This proposal is part of the Oak to Ninth Mixed Use Development Project which includes many
economic, environmental and social equity benefits for the City of Oakland and the region.

Economic: There are many economic benefits of the Project to the local economy. The housing
proposed in the project will be available to a range of income levels including very low, low,
moderate, and above-moderate income families. . The tax increment generated by the project can
be used for projects within the Central City East Redevelopment Plan Area. Jobs for residents
may be available during construction, within the commercial businesses associated with the
development, and with the maintenance of the parks, open space and landscaping areas within
the project. '

Environmental: The Project area has been used for industrial purposes for many years. The soils
reports indicate that much of the soil on the site is contaminated.. The project sponsors are
remediating the soil to the standards required by the Califormia State Department of Toxic
Substance Control and the Regional Water Quality Control Board. The Project also provides
public access to the waterfront which has been restricted for years by industrial businesses
operating on the waterfront. Completion of a significant segment of the Bay Trail is a major
environmental contribution to Oakland the all cities surrounding the San Francisco Bay.

Social Equity: The 3,100 residential units will include a variety of multifamily housing types
affordable to people at a range of incomes. The proposed parks, open space areas, and the Bay
Trail are considered regional facilities and accessible to any members of the public who want to
use them. Retail and commercial opportunities will be available to both existing nearby
residents and the new community population.

DISABILITY AND SENIOR CITIZEN ACCESS

The Oak to Ninth Mixed Use Development Project includes approximately 32 acres of parks and
open space with passive recreational opportunities appropriate for senior citizens and people with
disabilities. The internal circulation system of the proposed development, as well as a significant
portion of the San Francisco Bay Trail, is designed to focus on pedestrian and bicycle activities.
The proposed public amenities within the project will be constructed to standards that can
accommodate senior citizens and people with disabilities.
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RECOMMENDATION(S) AND RATIONALE
Staff recommends the Council take public comment and decide on one of the alternatives to
A) Adopt a resolution to reject the proposal as non-responsive to the RFP based on the
proposal’s call for below-market rent; or
B) Direct staff to return with a City or Agency resolution authorizing an Exclusive
Negotiating Agreement with Terminal Partners for the adaptive reuse of the NAT.
ACTION REQUESTED OF THE CITY COUNCIL
That the City Council adopt one of the two alternatives.
Respectfully submitted,

p i

AValter S. Cohen, Director
Community and Economic Development Agency

Reviewed by:
Eric Angstadt, Deputy Director, CEDA

APPROVED AND FORWARDED TO THE .
COMMUNITY ANDP ECONOMIC DEVELOPMENT COMMITTEE:

Office ohh‘ér(\lity Administrator
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I s - NATP ,oroposes to re-use the rermmal burldmg as an operanng wmery, restaurant retarl area for ST
M _ wme tastmg and sales as well as assocrared educatlon abour wme and food These uses were submttted o B
. wto RoIfJensen&Assoczates for Buu‘dmg Code rewew Thzs rewew found thatthe bmi’dmg is, Type {I-N, ' ,3 T
= v S T
o quy Sprmklered and. n‘ will have eode comphant set backs from other bulldmgs These factors aliow B
STy a maxzmum ﬂoor area of 96 OOO square feet wzth no occupancy separatrons grven the proposed uses T AN -
- Y The Calrfomra Stare H:Srorzc Bazldmg Code 15 mandated by Sta(e Iaw to apply to. the Nmfh Avenue
E Y. RS ?9»?9 :
’ o Termmal and the wharf ThIS code was developed to address the renovanon of hrsrorxc stmctures
e “;i. ' T he Nmth Avenue Teiminal and’ the wharf have béen mspected and tstudled by Degenkolbu e

' Engmeers and the wood apron has been msper:ted by Apphed Matenals andwEng:neermg In addmon
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b Local Examples of Prq]ects Usmg S

S Coder T

et .Sai;il?ranei?eb Ferry Building . =« _%F e A S S o

{ T - HearstMlmng, Berkeley h ', “_ S . . -

vl Ford Plant, Rlchmond £ EA A i PR IR S
| Studm One, Oakland . B o ST - K :

Z im Fox Theatre Oakland ;_l,;: B . ; . «3 “"

f = " Clark Kerr) campus Oakland S o . e

. ' l Rotunda Bulldmg, Oakland A - . - RV )

.

Afncan Amencan L‘rbrary and Museum Oakland
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s T Estabhshed in 1940 Degenkolb is the natlon s oldest and largest earthquake engmeenng flrm A
‘:2)5 ! "’f e *1‘; 3:. - ‘. “or
_g_f % " They have offlces ln Oakland San Franczsco Los Angeles, San Dlego Portland and Seattle. Its prtn- e
@ cu:'als are recogmzed as experts worldwzde and have. served thousands of Clients on tens of thou- ' ;
s A;,’g"q _,5:‘3*\‘ el ap N xS s 25, A 53{» . CoE !Ez;‘
S ,sands ofpro_;ects AT E R S AT R
o ) ”Degenkolb has preservedv restored and selsmlcally strengthened hundreds of buzla‘mgs throughout " ) R
: = the western states Their- practlce is- renowned for sensmveiy preservmg xmportant architectural -l
e L " features and fmdmg effecnve solunons to selsmlc weaknesses that do not impact the archltecmral SO
.. .. and hlstorlc mregnty of the buxldmg They have won numerous awards from hlStOHC preservanon R
3 o _orgamzanons such as the Nanonal Trust for: strorxc Preservatlon Cahforma Preservanon Fotinda- -“.: e RES
= Iron,_and The Foundanon for San FrancrscosArchztecR&ral Herltage AT A LA
. Degenkolb zs also recogmzed by thelr peers as a leader in, the fleld of structural engmeerzng J o
L. "Among ‘maniy other awar, dS they won.two of the “Top Ten Seismic Upgrades of the Decade” b
‘awards from the Apphed Technology CouncrI/Structural Eng:neermg Instttute A o ‘".' S
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WharfStmcture-

The Concrete and wood wharf Strucrure currenﬂy complzes w1th the Cahforma Hm‘onc Bmldmg Code
: f“y and does not need addmonal structuml xmprovements. Degenkolb determmed rh:s by creatmg a
computer model of the wharf Thexr conclusmn. “a check of ,mle capacny

«‘1 *cx, -,

were deszgned to Support heavy warehouse _Ioads The strengrh of the wharf is due to the Substantral

mdtcates that rhe pﬂes
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T T SO PACRR e - = %
Team Expenence Workmg Together ;
o r;;:_";f"’_ NmthAvenue TermmaIParmerﬁLLC isia parmershz;wf TomMcCoy, Smartchkard *‘Steve Worrhzné?ton B g T
; . - cmd Morris “Moe” anht Our expenence wzth hzstorzc preservauon and: commztment to qualzty i . :
N development m Oakland zs substah‘rial = A “ ChERT s T F o
o Case Study 66 Pranklm at]ack Landon Square L e :
<, sei N Every member; of our teamn played a key ro?e in thls EIIIS Partners develo;;ment that bears smkmg . . ;{“ B
L x szmliarzttes to our Vintners’ Hall réndvation: ";, e S T,
O RN if“ 66 Erankiin is.dn historic warehouse bmldmg A R RRLCH S "‘ E K
L Converted to a hlgher use mvmng vmtors to" rhe bmldmg B ,,,«» | Lo
< On Oaklandsfstuary R A T F R
P s - Built on plers, and ., B N S UL VU S S N *
i }.ASelsmmaﬁy upgmded Lot TR E Lo
&f Ourteam hascome togetherbecausa we stronglybelzeve m the potennal oftheNmthvenue Termmal : -
the City‘of Oakland;. R

to become an- extraordmary waterfrom destmatwn thaf beneﬁts all mvolved
rhe dfverse and wbmnt East Bayzcommumty, thners and amsan foadmakers and Oakland Harbor
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OAKLAND CITY COUNCIL
RESOLUTION NO. C.M.S.

RESOLUTION TO NOT ACCEPT NINTH AVENUE TERMINAL
PARTNERS’ PROPOSAL FOR REUSE OF THE NINTH AVENUE
TERMINAL

WHEREAS, on June 20, 2006 and July 18, 2006, the City Council and the Qakland
Redevelopment Agency held public meetings on the Oak to Ninth Avenue Mixed Use
Development Project (the Project) and considered certification of the Environmental Impact
Report, SCH No. 2004062013, consisting of the Draft EIR, the Final EIR, and the Addendum to
the EIR (the EIR) for the Project, various approvals for the Project, and an appeal of the Planning
Commission's certification of the EIR and recommendations and approval actions with respcct to
the Project; and

WHEREAS, on June 20, 2006 and July 18, 2006, the City Council and the Oakland
Redevelopment Agency took the following actions with respect to the approval of the Project: -
(1) approved Resolution 79981 C.M.S. denying an administrative appeal of the Planning
Commission actions and certifying the EIR; (2) approved Resolution 79982 C.M.S. amending
the General Plan Estuary Policy Plan; (3) approved Resolution 2006-0045 C.M.S. regarding
amending the Central City East Redevelopment Plan; (4) adopted Ordinance 12756 CM.S.
amending the Central City East Redevelopment Plan; (5) approved Resolution 2006-0046
C.M.S. regarding amending the Central District Urban Renewal Plan; (6) adopted Ordinance
12757 C.M.S. amending the Central District Urban Renewal Plan; (7) adopted Ordinance 12758
C.M.S. the Planned Waterfront Zoning District-4 (PWD-4); (8) adopted Ordinance 12759
C.M.S. rezoning property in the Project site; (9) approved Resolution 79984 C.M.S. for the
vesting tentative map; (10) approved Resolution 79984 C.M.S. for the preliminary development
plan and design guideliries; (11) approved Resolution 2006-0047 C.M.S. authorizing the
development agreement; (12) adopted Ordinance 12760 C.M.S. approving a development
agreement; (13) approved Resolution 2006-0060 C.M.S. authorizing a cooperation agreement;
(14) adopted Exhibits A through D to the approval documents, consisting of the CEQA Findings
and Statement of Overriding Considerations, the Mitigation Monitoring and Reporting Program,
Conditions of Approval, and General Findings; and

WHEREAS, following the City's certification of the EIR and approval of the Project two
lawsuits were filed in Alameda County Superior Court (the Court) challenging, among other
claims, the City's certification of the EIR, Case No. RG06-280345, Oakland Heritage Alliance v.
City of Oakland et al., and Case No. RG06-280471, Coalition of Advocates for Lake Merritt v.
City of Oakland et al.; and

WHEREAS, on February 27, 2008, the Court entered a Judgment and issued a
Peremptory Writ of Mandate in Case No. RG06-280345 (Oakland Heritage Alliance v. City of
Oakland) commanding the City of Oakland, the Oakland City Council and the Oakland

.1-



Redevelopment Agency (a) to vacate and set aside its Resolution Certifying the Final EIR for the
QOak to Ninth Mixed Use Redevelopment Project and adopting CEQA Findings and Statement of
Overriding Considerations and the Mitigation Monitoring and Reporting Program (No. 79981
C.M.S) and (b) to suspend all of the other Project approvals listed above pending further order of
the Court, and directing that the matter be remanded to the City for further action as set forth in

the Court Order; and

WHEREAS, on January 20, 2009, the City Council fully reviewed, considered, and
independently evaluated the Revisions to the EIR, the Response to Comments, the staff report
and attachments thereto, the public testimony, and all other documents and cv1dence in the public
record on the Project, the EIR, and the Revisions to the EIR; and

WHEREAS, on January 20, 2009 the City Council recertified the EIR as revised by the
Revisions to the EIR and Response to Comments, as in compliance with CEQA and the CEQA
Guidelines and the Court Order; and

WHEREAS, on August 17, 2009 the Court issued an Order accepting the Recertification
of the EIR; and -

WHEREAS, the EIR and record on the Oak to Ninth Project fully established that
preserving more of the Ninth Avenue Terminal Building is not economically feasible, and the
City Council made statements of overriding consideration regarding such environmental impact,
finding that specific economic, legal, social, technological, environmental and other
considerations, including benefits of the project outwmghed this and other significant adverse
impacts of the project; and

WHEREAS, on June 20, 2006 and July 18, 2006, the City Council and Oakland
Redevelopment Agency approved the Oak to Ninth Project and in compliance with Condition of
Approval (COA) 25c¢ issued a Request for Proposals (RFP) for possible greater reuse of the
Ninth Avenue Terminal (NAT); and .

WHEREAS, in respénse to the RFP, the Ninth Avenue Terminal Partners proposed to
use 90,000 square feet of the NAT’s total 180 000 square feet for a vintner’s hall with assomated
commercial activities; and

WHEREAS, the COA requires that proposed uses be Trust consistent and the Ninth
Avenue Terminal Partners’ proposal does not address Trust consistency or compliance; and

WHEREAS, the Ninth Avenue Terminal Partners-proposed use of the NAT (1) is not
consistent with the adopted zoning for the Oak to Ninth Project, (2) may require additional
CEQA work because the proposed commercial activities may have different traffic patterns than
the currently approved public park, and (3) will require further application from the Bay _
Conservation and Development Commission and the State Lands Commission, thus leading to an
- entitlement process likely to take at least 18 months to complete; and

WHEREAS, the State Lands Commission requires that Trust properties be Jeased at fair
market value, the City of Oakland Real Estate Department has determined that $0.19 per square
foot per month is the fair market value for the NAT, and the Ninth Avenue Terminal Partners
proposal offers a rent of $0.13 per square foot per month; and :



WHEREAS, the COA states, “that the City does not have the financial capacity to
contribute to this effort” and the Ninth Avenue Terminal Partners’ proposal requires a financial
subsidy in the form of below market rent, representing a $64,800 reduction annually; and

WHEREAS, none of the circumstances in CEQA Guidelines section 15162 and 15163
necessitating further environmental review are present in that there are no substantial changes to
the project or the circumstances under which the project is undertaken that will require major
revisions to the EIR or involve new significant impacts or a substantial increase in the severity of
a previously identified significant effect, nor new information of substantial importance
regarding new significant impacts, mitigation measures or alternatives; now, therefore, be it

RESOLVED: That the City Council does not accept the Ninth Avenue Terminal
Partners’ proposal in that is not responsive to RFP criteria and the COA.

IN COUNCIL, OAKLAND CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN REID, AND
PRESIDENT BRUNNER

NOES
ABSENT

ABSTENTION

ATTEST:

Latonda Simmons
City Clerk and Clerk of the Council of the
City of Oakland, California
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