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OAKLAND CITY COUNCIL
RESOLUTION NO. C.M.S.

INTRODUCED BY COUNCILMEMBER DAN KALB

RESOLUTION IN SUPPORT OF SENATE BILL 822 (WIENER) THAT
WOULD REINSTATE NET NEUTRALITY PROTECTIONS IN
CALIFORNIA AND PROHIBIT INTERNET SERVICE PROVIDERS FROM
ENGAGING PRACTICES THAT ARE INCONSISTENT WITH A FREE
AND FAIR INTERNET o

WHEREAS, Net Neutrality refers to the principle that consumers, not Internet
Service Providers (ISPs), get to decide what applications, content and services to use
and access; and

WHEREAS, On December 14, 2017, the Federal Communications Commission
(FCC) voted to abolish Net Neutrallty protections, reversing more than 15 years of
careful, bi-partisan work to keep the internet open for free speech entrepreneurshlp and
innovation.; and :

WHEREAS, Under the new FCC order, ISPs are now free to charge “access ‘

fees” to sites and services simply to load for users, create fast and slow lanes that

advantage deep-pocketed incumbents and ISPs’ own content, and even block legal
content that ISPs finds objectlonable and :

WHEREAS Senate Bill (SB) 822 (Wiener) would reinstate Net Neutrality
protections in California and prevents ISPs from engaging in practices that are
inconsistent with a free and fair internet, including ensuring that consumers can choose
which Internet content, applications, and services they can access and use through their
broadband Internet access provider, prohibiting ISPs from engaging in blocking,
speeding up, or slowing down applications or classes of applications or charging
websites a fee for access to the ISPs’ subscribers or a fast lane to those subscribers,
and related provisions; and -

WHEREAS, SB 822 is endorsed by numerous groups and organizations
including Common Cause, CALPIRG, Electronic Frontier Foundation, Oakland Privacy,
Greenlining Institute, and many others; now, therefore be it _ :




RESOLVED: That the Oakland City Council hereby endorses SB- 822 and urges
the California State Legislature and Governor Jerry Brown to support its enactment into
law.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, CAMPBELL WASHINGTON, GALLO GIBSON MCELHANEY, GUILLEN
KALB, KAPLAN, AND PRESIDENT REID

NOES -

ABSENT -

ABSTENTION -
' ATTEST:

LATONDA SIMMONS
City Clerk and Clerk of the Council of
- the City of Oakland, California
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Councilmember Dan Kalb . " | CITY OF OAKLAND
CITY HALL - ONE FRANK H. OGAWA PLAZA, 2+ FLOOR - OAKLAND - CALIFORNIA 94612

Agenda Memorandum

| To: Rules & Legislation Committee
From: Councilmembers Dan Kalb
Date: April 19, 2018

Subj ect: Support of SB 822: Restoring Net Neutrality in California

Colleagues on the City Council and Members of the Public,

With our Resolution of Support for SB 822 (Wiener), we are submitting the attached Fact
Sheet, text of the bill, and bill analys1s by Senate Committee on Utilities, Energy, and
Communications.

Respectfully submitted,

Dan Kalb, Councilmember

Rules & Legislation Committee
‘May 3, 2018
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SUMMARY

Senator Scott Wiener, 11" Senate District

Senate Bill 822 establishes a strong Net Neutrality
policy in California by banning practices by Internet
Services Providers (ISPs) that block or slow access to
websites or that discriminates among websites or
applications. The bill empowers the California

Attorney General to enforce and hold ISPs

responsible for violations. SB 822 ensures that

consumers who pay for. internet access decide

- whether, when, and for what purpose to access the
internet. :

BACKGROUND
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SB 822 — ﬁestoring Net Neutrality in California

PROBLEM

On December 14, 2017, the Federal

- Communications Commission (FCC) voted to abolish

Net Neutrality protéctions, reversing more than 15
years of careful, bi-partisan work to keep the
internet open for free speech, entrepreneurship
and innovation. Net Neutrality refers to the
principle that consumers, not ISPs, get to decide
what applications, content and services, we use and

access, and that the open internet thrives when

consumers, not ISPs, decide what companies are
winners and losers online. Under the new FCC
“order, ISPs are now free to charge “access fees” to
sites -and services simply to load for users, create
fast and slow lanes that advantage deep-pocketed
- incumbents and ISPs’ own content, and even block
legal content that ISPs finds objectionable.

For more than 15 years — dating' back to Republican
Chair Michael Powell, the FCC has worked to

- prevent broadband providers from interfering with

consumers rights to use the sites, services,
applications and devices of their choosing, which
led to a series of new applications that drove
demand for faster access,. giving ISPs the incentive
and revenue to build out, their networks. But in
2017, the FCC threw out that model, leaving all
Americans, including Californians, without the Net
Neutrality protections that allowed us to
collectively build the most democratic and
entrepreneurial communication network in human
history. Currently, no Net Neutrality framework
exists within California law.

Now that the -FCC has abolished Net Neutrality

- protections and abdicated its responsibility to

protect an open internet, ISPs are free to levy taxes
on the free markets that depend on the internet
and to interfere with consumer choice. For instance,
ISPs can begin to charge businesses directly simply
so that their sites load for the ISPs customers,
creating fees that have never existed in the U.S. In
fact, in 2012 an ISP explicitly told a federal court
that it should be able to do this, despite telling their
customers: that its broadband service would get
them fast access to everything on the internet.

Similarly, under the FCC’s new regime, 1SPs could
choose to speed up or slow down services like
online video or calling, or even block all online
calling services, except for the one service that paid

“that ISP. Such practices would extinguish the vital

startup economy made possible by an open
internet, hurt small businesses in California and
keep vital information and communications services
out of the hands of those without the means to pay.

' Additionally, California’s vital services and utilities

have become increasingly integrated with a free
and open internet in order to manage energy and
water resources. Maintaining public safety and the
public health of our citizens is more and more
dependent on- free communication - between
emergency responders, law enforcement, and
residents. ‘

Furthermore, allowing ISPs to block specific
websites and applications for any reason, including
on the basis of their content, which opens the door
for more direct forms of censorship. This could
allow politicians and the federal ‘government to
pressure ISPs to block sites and services that are
considered unpalatable or a threat to them. In a
time of stark political polarization and contention,
giving I1SPs the power to decide what information
citizens can access is innately dangerous and
removes their shield from government interference.
Legislation is now needed to bring Net Neutrality
protections back to California.

Net Neutrality Fact Sheet — Updated 3/20/2018



THIS BILL

SB 822 reinstates Net Neutrality protections in
California and prevents ISPs from engaging in
practices that are inconsistent with a free and fair
internet. ‘ ’

Provisions of SB 822 include:

e Declares, that given the dependency of this
state and its residents on a free and open
access to the Internet, there is a compelling
justification for the state to exercise its
inherent police powers to preserve Net
Neutrality in protecting the health, safety,
and well-being of all Californians.

e ' Ensures that consumers can choose which
Internet content, applications, and services
they can access and use through their
broadband Internet access provider.

e Clearly defines the following in line with the

' 2015 FCC Order: - “Application agnostic,”
“Broadband Internet access service,” “Edge
provider,” “Internet service provider,” “paid
prioritization,”  “network management
practice,” and “reasonable network

" management practice” -

e Prohibits ISPs from engaging in blocking,
speeding up or slowing down applications
or classes of applications, or charging
websites a fee for access to the ISPs’
subscribers or a fast lane to those
subscribers. ‘

s Enacts strong policy preventing deceptive

communication with consumers regarding

the nature of the broadband service being
provided.

® Grants the CPUC authority to ensure that
ISPs only offer data fast lanes in way that
benéfits consumers and adheres to Net
Neutrality principles.

e Conditions DIVCA franchise agreements for
cable video service on adherence to Net
Neutrality.

® Grants the Attorney General power to bring
enforcement action against ISPs found to
violate those terms. ‘

e Prohibits the State of California from

contracting with any ISP who violates Net
Neutrality principles.

e Requires the California Advanced Services
Fund and other universal service programs
to ensure that grant recipients adhere to
Net Neutrality. . :

All these steps in tandem will give California the
ability to keep ISPs from engaging in practices that
threaten Net Neutrality, and maintain the free flow
of online information and discourse that is vital to a
robust democracy. Upholding Net Neutrality is
essential to our abilities as citizens to petition the
government for change, to engage with our fellow
citizens, and even to find new information that
changes our minds and leads to social change. This
bill will preserve the open and unrestricted internet
that we have always known thanks to longstanding
Net Neutrality protections which have become so
vital to our country and state’s economy and
communities.

SUPPORT

Electronic Frontier Foundation
‘CALPIRG

Cogent Communications
Common Cause '
Courage Campaign

FOR MORE INFORMATION

Aria Ghafari, Legislative Aide
Email: aria.ghafari@sen.ca.gov
Phone: (916) 651-4011

Brayden Borcherding, Legislative Director

Email: brayden.borcherding@sen.ca.gov
Phone: (916) 651-4011

Net Neutrality Fact Sheet ~ Updated 3/20/2018



AMENDED IN SENATE MARCH 13,2018
SENATE BILL . . No.822

Introduced by Senator Wiener
(Prmclpal coauthors: Senators Allen, Dodd, Hill, McGulre,
Monning, and Skinner) _
(Principal coauthors: Assembly Members Bloom, Bonta, Chiu,
Friedman, Kalra, and Mullin)
(Coauthor: Senator Leyva)
(Coauthor: Assembly Member Ting)

January 3,2018

An act fo add Chapter 3.5 (commencing with Section 1775) to Title
1.5 of Part 4 of Division 3 of the Civil Code, to add Article 2
(commencing with Section 3020) to Chapter 3 of Part 1 of Division 2
of the Public Contract Code, and to amend Section 5840 of, to add
Sections 272, 5905, and 8367 to, and to add Chapter 10 (commencing
with Section 5600) to Division 2 of; the Public Utzlztzes Code, relating
to communications.

LEGISLATIVE COUNSEL’S DIGEST

SB 822, as amended, Wiener. Breadband—Communications:
broadband Tnternet access service.

(1) Existing law, the Consumers Legal Remedies Act, makes unlawful
certain unfair methods of competition and unfair or deceptive acts or
practices undertaken by any person in a transaction intended to result
or which results in the sale or lease of goods. or services to any
consumer. Existing law authorizes any consumer who suffers damages
as a result of the use or employment by any person of a method, act, or
. practice declared to be unlawful, as described above, to bring an action
against that person to recover or obtain damages, restitution, an order
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enjoining the methods, acts, or practice, or any other relief the court
deems proper.

This bill would revise the act to prohibit specified actions by an
Internet service provider, as defined, that provides broadband Internet
access service, as defined, and would authorize the Attorney General
fo enforce those prohibitions pursuant to specified laws. This bill would
prohibit a public entity, as defined, from purchasing, or providing

- funding for the purchase of, any-fixed or mobile broadband Internet -

access services that violate these prohibitions. The bill would require
an Internet service provider that provides fixed -or mobile broadband
Internet access service purchased or funded by a public entity to publicly
disclose accurate information regarding the network management
practices, performance, and commercial terms of its broadband Internet
access service that is sufficient to enable end users of those purchased
or funded services, including a public entity, to fully and accurately
ascertain if the service violates these prohibitions.
Urder

(2) Under existing law, the Public Utilities Commission (PUC) has
regulatory authority over public utilities, including telephone
corporations Pursuant to its existing authority, the-eommission PUC
superv1ses adm1mstratlon of the state s telecommumcatlons umversal :

This bill would require that any moneys made available pursuant to
the state’s telecommunications universal service programs for the
building of infrastructure for broadband communications be awarded
only on the condition that any Internet service provider that provides

- broadband Internet access service utilizing that infrastructure not

engage in any of the actions prohibited by the provisions of this bill.
The bill would require that any moneys made available pursuant to the
state’s telecommunications universal service programs for access to
the Internet be awarded only on the condition that any Internet service
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provider that receives those moneys not engage in any of those -
prohibited actions.

(3) Existing law, the Digital Infrastructure and Video Competition
Act of 2006, establishes a procedur'e for the issuance of state franchises
Jor the provision of video service, defined to include cable service and
open-video systems, administered by the PUC. Under the act, any person
or corporation that seeks to provide video service, as defined, in the

- state is.required to file an application with the PUC for-a state franchise. - .

The act prohibits the PUC and any local entity from imposing any
requirement on the holder of a state franchise, except as provided in
the act. The act prohibits a franchise holder from discriminating against

. any group or denying access to subscribers because of the income of

the residents in the local area in which the group resides and requires .
a franchise holder to comply with customer service standards pertaining
fo the provision of video service established by federal law or regulation
and to comply with the Cable Television and Video Provider Customer
Service and Information Act and the Video Customer Service Act. The
Digital Infrastructure and Video Competition Act of 2006 requires that
an application for the grant of a franchise or for renewal of a franchise
include a sworn affidavit, signed under penalty of perjury, that the
applicant or its affiliates agree to comply with all federal and state
statutes, rules, and regulations, including the above-described
nondiscrimination and customer service requirements.

This bill would prohibit a cable operator or video service provider

 that has been granted a state franchise under the Digital Infrastructure

and Video Competition Act of 2006, and any affiliate, that provides
broadband Internet access service from taking certain actions regarding
the accessing of content on the Internet by customers. The bill would
require that the sworn affidavit that is required to be filed with an
application for the grant or renewal of a franchise state that the
applicant or its affiliates agree to refrain from taking the prohzblted
actions. Because the affidavit is signed under penalty of perjury, the
bill would impose a state-mandated local program by expandzng the
definition of a crime.

(4) Existing law requires the PUC, .in consultation with the State
Energy Resources Conservation and Development Commission (Energy
Commission), the Independent System Operator (ISO), and other
stakeholders, to determine the requirements for a smart grid deployment
plan consistent with certain policies set forth in state and federal law.
Existing law requires that the smart grid improve overall efficiency,
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reliability, and cost-effectiveness of electrical system operations,
planning, and maintenance. Existing law requires each electrical
corporation to develop and submit a smart grid deployment planto the
PUC for approval.

This bill would require the PUC, in consultation with the Energy
Commission, the ISO, and electrical corporations, to evaluate the role
broadband Internet access and tools will play in the ﬁlture operatzon
of the:state’s smart grid. -

(5) The bill would permit an Internet service provzder to offer
different types of technical treatment to end users as part of broadband
Internet access service if specified conditions are met and would require
the PUC to monitor the quality of the basic default service and establish
minimum quality requirements if the offering of different types of
technical treatment degrades the quality of the basic default service.

(6) The California Constitution requires the state to reimburse local

- agencies and school districts for certain costs mandated by the state.
Statutory  provisions establish procedures for making that .
reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: - ne-yes.
State-mandated local program: ne-yes.

* The people of the State of California do enact as follows:

1 SECTION 1. The Legislature finds and declares all of the
2 following:

3 (a) This bill is adopted pursuant to the police power inherent
4 - in the State of California to protect and promote the safety, life,

5 public health, public convenience, general prosperzty -and
6 well-being of society, and the welfare of the state s population and
7 economy, that are increasingly dependent on an open and neutral
8 Internet.

9 (b) Almost every sector of California’s economy, democracy,
10 and society is dependent on the open and neutral Internet that
11 supports-vital functions regulated under the police power of the
12 state, including, but not limited to, each of the followzng

13 (1) Police and emergency services.

14 (2) Health and safety services and znﬁastructure.

15 (3) Utility services and infrastructure.
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(4) Tramsportation infrastructure ‘and services, and the
expansion of zero- and low-emission transportation options.

(5) Government services, voting, and democratic decisionmaking
processes.

(6) Education.

(7) Business and economic activity. '

(8) Environmental monitoring and protection, and achievement
of state environmental goals. '

(9) Land use regulation.

SEC. 2. Chapter 3.5 (commencing with-Section 1 775) is added
to Title 1.5 of Part 4 of Division 3 of the Civil Code, to read:

CHAPTER 3.5. INTERNET NEUTRALITY

1775. For purposes of this chapter, the following definitions
apply:

(a) “Application-agnostic” means not differentiating on the
basis of source, destination, Internet content, application, service,
or device, or class of Internet content, application, service, or
device.

(b) “Application-specific differential pricing”’ means charging
different prices for Internet traffic to customers on the basis of
Internet content, application, service, or device, or class of Internet
content, application, service, or device, but does not include
.zero-rating.

(¢) “Broadband Internet access service” means a mass-market
retail service by wire or radio provided to customers in California
that provides the capability to transmit data to, and receive data
from, all or substantzally all Internet endpoints, including any

“ capabilities that are incidental to and enable the operation of the -

communications service, but excluding dial-up Internet access
service. “Broadband Internet access service” also encompasses
any service provided to customers in California that provides a
Junctional equivalent of that service or that is used to evade the
protections set forth in this chapter. 4

(d) “Class of Internet content, application, service, or device”
means Internet content, or a group of Internet applications,
services, or devices, sharing a common characteristic, including,
but not limited to, sharing the same source or destination,
belonging to the same type of content, application, service, or
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device, using the same application- or transport-layer protocol,
or having similar technical characteristics, including, but not
limited to, the size, sequenczng, or tzmzng of packets, or sensitivity
to delay.

(e) “Content, applications, or services” means all Internet

traffic transmitted to or from end users of a broadband Internet

access service, including traffic that may not fit clearly into any
of these categories.

() “Edgeprovider” means any zndzvzdual or entity that provides
any content, application, or service over the Internet, and any
individual or entity that provides a device used for.accessing any
content, application, or service over the Internet.

(g) “End user” means any individual or entity that uses a
broadband Internet access service.

(h) “Internet service provider” means a business.that provides
broadband Internet access service to an individual, corporation,
government, or other customer in California. .

(i) “ISP traffic exchange” means the exchange of Internet traffic
destined for, or originating from, an Internet service provider’s
end users between the Internet service provider’s network and

_ another individual or entity, including, but not limited to, an edge

provider, content delivery network, or other network operator.

() “Mass market” means a service marketed and sold on a
standardized basis to residential customers, small businesses, and
other end-use customers, including, but not limited to, schools,
institutions of higher learning, and libraries. The term also includes
broadband Internet access services purchased with support of the
E-rate and Rural Health program and similar programs at the
Sfederal and state level, regardless of whether they are customized
or individually negotiated, as well as any broadband Internet
access service offered using networks supported by the Connect
America Fund or similar programs at the federal and state level.

(k) “Network management practice” means a practice that has
a primarily technical network management justification, but does
not include other business practices.

() “Reasonable network management practzce means a
network management practice that is primarily used for, and
tailored to, achieving a legitimate network management purpose,
taking into account the particular network architecture and
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technology ‘of the broadband Internet access service, and that is
as application-agnostic as possible.

(m) “Third-party paid prioritization” means the management
of an Internet service provider’s network to directly or indirectly
Jfavor some traffic over other traffic, including through the use of
techniques such as traffic shaping, prioritization, resource
reservation, or other forms of preferential traffic management,
either (1) in exchange for consideration, monetary or otherwise,
from a third party, or (2) to benefit an affiliated entity.

(n) “Zero-rating” means exempting some Internet traffic from
a customer’s data limitation.

1776. It shall be unlawful for an Internet service provider,
insofar as the provider is engaged in providing broadband Internet
access service, to engage in any of the following activities:

(a) Blocking lawful content, applications, services, or
nonharmful devices, subject to reasonable network management
practices.

(b) Speeding up, slowing down, altering, restricting, interfering
with, or otherwise directly or indirectly favoring, disadvantaging,
or discriminating between lawful Internet traffic on the basis of

- Source, destination, Internet content, application, or service, or-

use of a nonharmful device, or of class of Internet content,
application, service, or nonharmful device, subject to reasonable
network management practices. ‘
(c) Requiring consideration from edge providers, monetary or
otherwise, in exchange for access to the Internet service provider’s

- end users, including, but not limited to, requiring consideration - -

Jor either of the following:

(1) Transmitting Internet traffic to and from the Internet service
provider’s end users.

(2) Refraining from the activities prohzbzted in subdzvzszons (a)
and (b). :

- (d) Engaging in third-party paid prioritization.

(e) Engaging in application-specific differential pricing or
zero-rating in exchange for consideration, monetary or otherwise,
by third parties. :

() Zero-rating some Internet content, applzcatzons services, or

“devices in a category of Internet content, applzcatzons services,

or devices, but not the entire category.
(g Engagzng in application-specific differential pricing.
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(h) Unreasonably interfering with, or unreasonably -
disadvantaging, either an end user’s ability to select, access, and
use broadband Internet access service or lawful Internet content,
applications, services, or devices of the end user’s choice, or an
edge provider’s ability to make lawful content, applications,
services, or devices available to an end user, sub]ect to reasonable
network management practices.

(i) Engaging in practices with respect to, -related to, or in
connection with, ISP traffic exchange that have the purpose or
effect of circumventing or undermining the effectiveness of this
section.

(i) Engaging in deceptive or misleading marketmg practices
that misrepresent the treatment of Internet traffic, content,
applications, services, or devices by the Internet service provider,
or that misrepresent the performance characteristics or commercial
terms of the broadband Internet access service to its customers.

(k) Advertising, offering for sale, or selling broadband Internet
access service without prominently disclosing with specificity all -
aspects of the service advertised, offered for sale, or sold.

(1) Failinig to publicly disclose accurate information regarding
the network management practices, performance, and commercial
terms of its broadband Internet access services sufficient for
consumers to make informed choices regarding use of those
services and for content, application, service, and device providers
to develop, market, and maintain Internet offerings. :

(m) Offering or providing services other than broadband
Internet access service that are delivered over the same last-mile
connection as the broadband Internet access service, if those

services satisfy any of the following conditions:

(1) They are marketed, provide, or can be used as a functzonal
equzvalent of broadband Internet access service.

(2) They have the purpose or effect of circumventing or
undermining the effectiveness of this section. .

(3) They negatively affect the pe;formance of broadband Internet
access service.

1777. (a) (1) An Internet service provider may offer di ﬁ’erent

types of technical treatment to end users as part of its broadband

Internet access service, without vzolatmg Section 1776, if all of
the following conditions exist:

98




—9— SB 822

(4) The different types of technical treatment are equally
available to all Internet content, applications, services, and devices,
and all classes of Internet content, applications, services, and
devices, and the Internét service provider does not discriminate
in the provision of the different types of technical treatment on the
basis of Internet content, application, service, or device, or class
of Internet content, application, service, or device.

(B) The Internet service:provider’s end users are able to choose
whether, when, and for which Internet content, applications,
services, or devices, or classes of Internet content, applications,
services, or devices, to use each type of technical treatment.

(C) The Internet service provider charges only its. own
broadband Internet access service customers for the use of the
different types of technical treatment.

(2) Any Internet service provider offering different types of
technical treatment pursuant to this subdivision shall notify the
Public Utilities Commission and provide the commission with a
specimen of any service comtract that it offers to customers in
California.

(3) If an Internet service provider offers different types of

- technical treatment pursuant to this subdivision, the Public Utilities -

Commission shall monitor the quality of the basic default service
and establish minimum quality requirements if the offering of the
different types of technical treatment degrades the quality of the

. basic default service.

(b) An Internet service provider may zero-rate Internet traffic
in application-agnostic ways, without violating-Section 1776,
provided that no consideration, monetary or otherwise, is provided
by any third party in exchange for the provzders decision to
zero-rate or to not zero-rate traffic.

1778. Nothing in this chapter supersedes or limits any
obligation, authorization, or ability of an Internet service provider
to address the needs of emergency communications or law
enforcement, public safety, or national security authorities.

1779. The Attorney General may bring an action to enforce
Section 1776 pursuant to Chapter 5 (commencing with Section
17200) of Part 2, and, where applicable, Article 1 (commencing
with Section 17500) of Chapter 1 of Part 3, of Dzvzszon 7 of the -
Business and Professions Code.
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"SEC. 3. Article 2 (commencing with Section 3020) is added to

Chapter 3 of Part 1 of Division 2 of the Public Contract Code, to
read:

Article 2. Internet Neutrality

3020. (a) For purposes of this article, “broadband Internet

- access service,” “Internet service provider,” “network

management practice,” and “reasonable network management
practice” have the same meanings as defined in Section 1775 of
the Civil Code. o

(b) For purposes of this article, “public entity” has the meaning
as defined in Section 1100.

3021. (a) Apublic entity shall not purchase any fixed or mobile
broadband Internet access services from an Internet service
provider that is in violation of Section 1776 of the Civil Codle.

(b) A public entity shall not provide funding for the purchase
of any fixed or mobile broadband Internet access services from
an Internet service provider that is in violation of Section 1776 of
the Civil Code.

3022. (a) Every contract between a public entity and an
Internet service provider for broadband Internet access service
shall require that the service be rendered consistent with the
requirements of Section 1776 of the Civil Code.

(b) If, after execution of a contract for broadband Internet
access service, a governmental entity determines that the Internet
service provider has violated Section 1776 of the Civil Code in -
providing service to the public entity, the public entity may declare
the contract void from the time it was entered into and require
repayment of any payments made to the Internet service provider
pursuant to the contract. The remedies available pursuant to this

' Section are in addition to any remedy available pursuant to Chapter .

5 (commencing with Section 17200) of Part 2 of Division 7 of the
Business and Professions Code.

3023. It shall not be a violation of this article for a public entity
to purchase or fund fixed or mobile broadband Internet access
Services in a geographical area where Internet access services
are only available from a single broadband Internet access service
provider.
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* 3024. - An Internet service provider that provides fixed or mobile -
- broadband Internet access service purchased or funded by-a public

entity shall publicly disclose accurate information regarding the
network management practices, performance, and commercial
terms of its broadband Internet access service that is sufficient to
enable end users of those purchased or funded services, including
a public entity; to fully and accurately ascertain if the service is

~conducted in a lawful manner pursuant fo Sectzon 1776 of the Civil - -

Code.

SEC. 4. Section 272 is added to the Public Utilities Code, to
read:

272. (a) An award of moneys pursuant to this chapter for the
building of infrastructure for broadband communications shall

‘require the awardee to prevent any Internet service provider that

provides broadband Internet access service utilizing that
infrastructure from violating Section 1776 of the Civil Code.

(b) An award of moneys pursuant to this chapter for access to
the Internet shall prohibit any Internet service provider that
receives those moneys from vzolatzng Sectzon 1776 of the Civil
Code. ,

SEC. 5. Chapter 10 (commencing with Section 5600) is added
to Division 2 of the Public Utilities Code, to read:

CHAPTER 10. Tar INTERNET

5600. (a) The commission shall exercise those functions with
respect to Internet service providers that are delegated to it
pursuant to paragraphs (2) and (3) of subdivision (a) of Section
1777 of the Civil Code.

(b) Nothing in this section or Section 1777 of the Civil Code
authorizes the commission to regulate an Internet service provider
as a public utility.

. SEC. 6. Section 5840 of the Public Utilities Code is amended
to read:

5840. (a) The commission is the sole franchlsmg authority for
a state franchise to provide video service under. this division.
Neither the commission nor any local franchising entity or other
local entity of the state may require the holder of a state franchise -

to obtain a separate franchise or otherwise impose any requirement =

on any holder of a state franchise except as expressly provided in
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this division. Sections 53066, 53066.01, 53066.2, and 53066.3 of .
the Government Code shall not apply to holders of a state franchise.

(b) The application process described in this section and the
authority granted to the commission under this section shall not
exceed the provisions set forth in this section. '

(c) Any person or corporation who seeks to provide video
service in this state for which a franchise has not already been
issued, after January 1, 2008, shall file-an application for a state
franchise with the commission. The commission may impose a -
fee on the applicant that shall not exceed the actual and reasonable
costs of processing the application and shall not be levied for
general revenue purposes.

(d) No person or corporation shall be eligible for a state-issued
franchise, including a franchise obtained from renewal or transfer
of an existing franchise, if that person or corporation is in violation
of any final nonappealable order relating to either the Cable
Television and Video Provider Customer Service and Information
Act (Article 3.5 (commencing with Section 53054) of Chapter 1
of Part 1 of Division 2 of Title 5 of the Government Code) or the
Video Customer Service Act (Article 4.5 (commencing with
Section 53088) of Chapter 1 of Part 1 of D1v181on 2 of Title 5 of
the Government Code).

(e) The application for a state franchlse shall be made on a form
prescribed by the commission and shall include all of the following:

(1) A sworn affidavit, signed under penalty of perjury by an
officer or another person authorized to bind the applicant, that
affirms all of the following: :

(A) That the applicant has filed or w111 timely file with the
Federal Communications Commission all forms required by the
Federal Communications Commission before offenng cable service
or video service. in this state.

(B) That the applicant or its affiliates-agrees agree to comply
with all federal and state statutes, rules, and regulations, including,
but not limited to, the followmg

(i) A statement that the apphcant will not discriminate in the
provision of video or cable services as provided in Section 5890.

(ii) A statement that the applicant will abide by all applicable

- consumer protection laws and rules as provided in Section 5900. -

(iii) A statement that the applicant will abide by the Internet
neutrality requirements of Section 5905.
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(iv) A statement that the applicant will remit the fee requlred _
by subdivision (a) of Sectlon 5860 to the local entity.
vy

(v) A statement that the applicant will provide PEG channels
and the required funding as required by Section 5870. ,

(C) That the applicant agrees to comply with all lawful city,
county, or city and county regulations regarding the time, place,
and manner of using the public rights-of-way, including, but not
limited to, payment of applicable encroachment, permit, and
inspection fees.

(D) That the applicant will concurrently deliver a copy of the
apphcatlon to any local entity where the appllcant will provide
service.:

(2) The applicant’s legal name and any name under which the
applicant does or will do business in this state.

(3) The address and telephone number of the applicant’s
principal place of business, along with contact information for the
person respon31ble for ongoing communications with the
commission.

(4) The names and tltles of the applicant’s principal officers.
(5) The legal name, address, and telephone number of the
applicant’s parent company, if any. :
(6) A description of the video service: area footprmt that is
proposed to be served, as identified by a collection of United States
Census Bureau Block numbers (13 digit) or a geographic
information system digital boundary meeting or exceeding national
map accuracy standards. This description shall include the .
socioeconomic status information of all residents Wlthm the service

area footprint. -

(7) If the apphcant is a telephone corporatlon or an aﬁ‘ihate of
a telephone’corporation, as defined in Section 234, a description
of the territory in which the company provides telephone service.
The description shall include socioeconomic status information of -
all residents within the telephone corporation’s service territory.

(8) The expected date for the deployment of video service in
each of the areas identified in paragraph (6).

(9) Adequate assurance that the applicant possesses the financial,
legal, and technical qualifications necessary to construct and
operate the proposed system and promptly repair any damage to
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the public right-of-way caused by the applicant. To accomplish
these requirements, the commission may require a bond.

‘(f) The commission may require that a corporation with wholly
owned subsidiaries or affiliates is eligible only for a single
state-issued franchise and prohibit .the holding of multiple
franchises through separate subsidiaries or affiliates. The
commission may establish procedures for a holder of a state-issued
franchise to amend its franchise to reflect changes in its: service
area.

(g) The commission shall commence accepting appllcatlons for
a state franchise no later than April 1, 2007.

(h) (1) The commission shallA.notify an applicant for a state

. franchise and any affected local entities whether the applicant’s

application is complete or incomplete before the 30th calendar day
after the applicant submits the application.

(2) If the commission finds the application is complete, it shall
issue a state franchise before the 14th calendar day. after that
finding.

(3) If the commission ﬁnds that the apphcatlon is incomplete,
it shall specify with particularity the items in the application that
are incomplete and permit the apphcant to amend the application
to cure any deficiency. The commission shall have 30 calendar
days from the date the application is amended to determme its
completeness.

(4) The failure of the commission to notlfy the applicant of the
completeness or incompleteness of the application before the 44th

+ calendar day after receipt of an application shall be deemed to-

constitute issuance of the certificate applied for without further
action on behalf of the applicant. '

(1) The state franchise 1ssued by the comm1ss1on shall contain
all of the following:

(1) A grant of authority to provide video service in the service
area footprint as requested in the application.

(2) A grant of authority to use the public rights-of-way, in
exchange for the franchise fee adopted under subdivision (q), in
the delivery of video service, subject to the laws of this state. _

(3) A statement that the grant of authonty is subject to lawful
operation of the cable service or video service by the applicant or
its successor in interest.
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(j) The state franchise ‘issued by the commission may be
terminated by the video service provider by submitting at least 90
days pr10r written notice to subscribers, local entities, and the
commission.

(k) It is unlawful to prov1de video service without a state or
locally issued franchise.

()) Subject to the notice requirements of this division, a state

-franchise may be transferred to any successor in interest of the -

holder to which the certificate is originally granted, provided that
the transferee first submits all of the information required of the
applicant by this section to the commission and is in compliance
with Section 5970.

(m) In connection with, or as a condition of, receiving a state
franchise, the commission shall require a holder to notify the
commission and any applicable local entity within 14 business
days of any of the following changes involving the holder of the
state franchise:

(1) Any transaction involving a change in the ownership,
operation, control, or corporate organization of the holder,
including a merger, an acquisition, or a reorganization.

(2) A change in the holder’s legal name or the adoption of, or
change to, an assumed business name. The holder shall submit to .
the commission a certified copy of either of the following: :

(A) The proposed amendment to the state franchise.

(B) The certificate of assumed business name.

(3) A change in the holder’s pnnmpal business address or in the
name of the person authorized to receive notlce on behalf of the
holder.

(4) Any transfer of the state franchlse to a successor in interest
of the holder. The holder shall identify the successor in interest to -

-which the transfer is made.

(5) The termination of any state franchise issued under this
division. The holder shall identify both of the following:

(A) The number of subscribers in the service area covered by
the state franchise being terminated.

(B) The method by which the holder’s subscribers were notified
of the termination.

(6) A change in one or more of the service areas of the holder
of a state franchise pursuant to this division that would increase
or decrease the territory within the service area. The holder shall

98




- SB 822 —16—

describe the new boundaries of the affected service areas after the
proposed change is made.

(n) Prior to offering video service in a local entlty s Junsdmtlon
the holder of a state franchise shall notify the local entity that the
video service provider will provide video service in the local
entity’s jurisdiction. The notice shall be given at least 10 days, but
no more than 60 days, before the video service prov1der beglns to
offer service.

(o) Any video service prov1der that currently holds a franchlse
with a local franchlsmg entity is entitled to seek a state franchise
in the area designated in that franchise upon meetlng any of the
following conditions:

(1) The expiration, prior to any renewal or extensmn of its local

- franchise.

(2) Amutually agreed upon date set by both the local franchlsmg '
entity and video service provider to terminate the franchise
provided in writing by both parties to the commission.

(3) When a video service provider that holds a state franchise
provides the notice required pursuant to subdivision (n) to a local
jurisdiction that it intends to initiate providing video service in all
or part of that jurisdiction, a video service provider operating under
a franchise issued by a local franchising entity may elect to obtain
a state franchise to replace. its locally issued franchise. The -

~ franchise issued by the local franchising entity shall terminate and

be replaced by a state franchise when the commission issues a state
franchise for the video service provider that includes the entire
service area served by the video service provider and the video
service provider notifies the local entity that it will begin providing
video service in that area under a state franchise.

" (p) Notwithstanding any rights to the contrary, an incumbent
cable operator opting into a state franchise under this section shall
continue to serve all areas as required by its local franchise
agreement existing on January 1, 2007, until that local franchise
otherwise would have expired. However, an incumbent cable
operator that is also a telephone corporation with less than
1,000,000 telephone customers in California and is providing video
service in competition with another incumbent cable operator shall
not be required to provide service beyond the area in which it is
providing video service as of January 1, 2007.
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~ (q) (1) There is hereby adopted a state franchise fee payable as
rent or a toll for the use of the public rights-of-way by holders of
the state franchise issued pursuant to this division. The amount of

“the state franchise fee shall be 5 percent of gross revenues, as

defined in subdivision (d) of Section 5860, or the percentage
applied by the local entity to the gross revenue of the incumbent
cable operator, whichever is less. If there is no incumbent cable
operator or upon the expiration of the incumbent cable operator’s -
franchise, the amount of the state franchise fee shall be 5 percent
of gross revenues, as defined in subdivision (d) of Section 5860,
unless the local entity adopts an ordinance setting the amount of
the franchise fee at less than 5 percent. -

(2) (A) The state franchise fee shall apply equally to all video

- service providers in the local entity’s jurisdiction..

(B) Notwithstanding subparagraph (A), if the video service
provider is leasing access to a network owned by a local entity,
the local entity may set a franchise fee for access to the network
different from the franchise fee charged to a video service provider
for access to the rights- of—way to install its own network.

SEC. 7. Sectzon 5905 is added to the Public Utilities Code, to
read:

5905. (a) For purposes of this section, “application-agnostic,”
“application-specific differential pricing,” “broadband Internet
access service,” “class of Internet content,. application, service,
or device,” “content, applications, or services,” “edge provider,”
“end user,” “Internet service provider,” “ISP traffic exchange,”
“mass market,” “network management practice,” “reasonable
network management practice,” “third-party paid prioritization,”
and “zero-rating’’ have the same meanzngs as defined in Section

1775 of the Civil Code.

.(b) A cable operator or video service provzder that has been
granted a state franchise under this division, and any affiliate,
insofar as the provider is engaged in providing broadband Internet
access service, shall not engage in any of the following activities:

(1) Blocking lawful content, applications, services, or
nonharmful devices, subject to reasonable network management
practices. :

(2) Speeding up, slowing down, altering, restricting, interfering
with, or otherwise directly or indirectly favoring, disadvantaging,
or discriminating between lawful Internet traffic on the basis of
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source, destination, Internet content, application, or service, or
use of a nonharmful device, or of class of Internet content,
application, service, or nonharmful device, subject to reasonable
network management practices.

(3) Requzrmg consideration from edge provzders monetary or

otherwise, in exchange for access to the Internet service provider’s

end users, including, but not limited to, requiring consz'deration

- for either of the following:

(A) Transmitting Internet tra}ﬁc to and from the Internet service .
provider’s end users.-

(B) Refraining from the activities prohibited in paragraphs (1)
and (2).

' (4) Engaging in third-party paid przorztzzatzon

(5) Engaging in application-specific differential pricing or .
zero-ratmg in exchange for conszderatzon monetary or otherwise,
by third parties.

(6) Zero-rating some Internet content, applzcatzons services,
or devices in a category of Internet content, applications, services,
or devices, but not the entire category.

(7) Engaging in application-specific differential pricing.

(8) Unreasonably interfering -with, or unreasonably
disadvantaging, either an end user’s ability to select, access, and
use broadband Internet access service or lawful Internet content,

* applications, services, or devices of the end user’s choice, or an

edge provider’s ability to make lawful content, applications,
services, or devices available to an end user, subject to reasonable
network management.practices.

(9) Engaging in practices with respect to, related to, or in
connection with, ISP traffic exchange that have the purpose or
effect of circumventing or undermining the eﬁ’ectzveness of this
section.

(10) Engagmg in deceptive or misleading marketing practices
that misrepresent the treatment of Internet traffic, content,
applications, services, or devices by the Internet service provider,
or that misrepresent the performance characteristics or commercial
terms of the broadband Internet access service to its customers.

(11) Advertising, offering for sale, or selling broadband Internet

- access service without prominently disclosing with specificity all-

aspects of the service advertised, offered for sale, or sold.
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(12) Failing to publicly disclose accurate information regarding
the network management practices, performance, and commercial

-terms of its broadband Internet access services sufficient for

consumers to make informed choices regarding use of those
services and for content, application, service, and device providers
to develop, market, and maintain Internet offerings.

- (13) Offering or providing services other than broadband
Internet access service that are delivered over the same last-mile
connection as the broadband Internet access service, if those
services satisfy any of the following conditions:

(A) They are marketed, provide, or can be used as a ﬁmctzonal
equivalent of broadband Internet access service.

(B) They have the purpose or: effect of czrcumventzng or
undermining the effectiveness of this section.

(C) They negatively affect the performance of broadband
Internet access service..

(c) (1) An Internet service provider may offer different types
of technical treatment to end users as part of its broadband Internet

- access service if it meets the conditions specified in subdivision

(a) of Section 1777 of the Civil Code.

(2) An Internet service provider may zero-rate Internet traffic
in application-agnostic ways, provided that no consideration,
monetary or otherwise, is provided by any third party in exchange
for the provider’s decision to zero-rate or to not zero-rate traffic.

. (d) Inaddition to the authority granted the commission pursuant
to this division, any violation of this section may be enforced by
the Attorney General, a district attorney, or a city attorney
pursuant to Chapter 5 (commencing with Section 17200) of Part
2, and, when applicable, Chapter 1 (commencing with Section
17500) of Part 3, of Dzvzszon 7 of the Business and Professions
Code. -

SEC. 8. Section 8367 is added to the Pubhc Utilities Code, to
read:

8367. The commzsszon, in consultation wzth the Energy
Commission, the Independent System Operator, and electrical
corporations, shall evaluate the role broadband Internet access
and tools, especially as they relate to private consumers, will play
in the future operation of the state’s smart grid.. The evaluation
should consider at least the following:
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(a) The reliance of the Independent System Operator and
electrical corporations on consumer broadband services to manage
energy resources.

(b) The impact that paid prioritization, throttling,-and blocking
in consumer broadband Internet service would have on resource
management and grid reliability.

(¢) The future cost to the state and agenczes if state agencies
need to enter into long-term paid prioritization contracts zf net
neutrality principles are no longer in place.

SEC. 9. The provisions of this act are severable If any
provision of this act or its application is held invalid, that invalidity
shall not affect other provisions or applications that can be given
effect without the invalid provision or application.

SEC. 10. No reimbursement is required by this act pursuant
to Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code,-or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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SUBJECT: Communications: broadband Internet access service

DIGEST: This bill establishes net neutrality requirements by prohibiting internet
service providers (ISPs)and cable franchises that provide broadband internet
services from taking certain actions that interfere with consumers’ ability to
lawfully access internet content, including intentional content blocking, speeding
up or slowing down traffic, and paid-prioritization. This bill prohibits public
entities from funding or contracting for services with an ISP that violates this bill’s
- provisions. This bill also requires ISPs to provide certain consumer disclosures
regarding their compliance with net neutrality requirements and authorizes city

*attorneys, district attorneys, and the Attorney General to bring an action against an

ISP that engages in prohibited activities.
ANALYSIS:
Existing law:

1) Defines “Information Service” as the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making -
available information through telecommunications. . This definition includes
electronic publishing; however, it does not include any use of any such
capability for the management, control, or operation of a telecommunications
system or the management of a telecommunications service. (47 United States
Code §153/ Communications Act of 1934, Title I)

(

2) Prohibits unjust or unreasonable charges, practices, classifications, and

regulations for or regarding common carrier interstate communications services

- by wire orradio. The Federal Communications Commission (FCC) is
authorized to. establish rules and regulations to enforce these requirements. (47
United States Code §201/ Communications Act of 1934, Title I)

3) Prohibits common carriers from making unjust or unreasonable discrimination
in charges, practices, classifications, regulations, facilities, or services for or
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‘regarding communication services, directly or indirectly, by any means or
device.. Common carriers may not give any undue or unreasonable preference
or advantage to any person, class of persons, orlocality. Additionally, they
may not subject any particular person, class of persons, or locality to any undue
or unreasonable prejudice or disadvantage. (47 United States Code §202/
Communications Act of 1934, Title )

4) Requires the FCC and state, agencies with telecommunications regulatory

- authority to encourage the deployment of advanced telecommunications
capability to all Americans in a reasonable and timely manner. These agencies
must exercise this authority in a manner consistent with the public interest,
convenience, necessity, price cap regulation, regulatory forbearance, methods
for encouraging local telecommunications market competition, or other
regulatory methods for removing barriers to infrastructure investment.
Advanced telecommunications capability is defined as high-speed, switched,
broadband telecommunications capability that enables users to originate and
receive high-quality voice, data, graphics, and video telecommunications using

- any technology. (47 United States Code §1302/ TelecommumcatzonsAct of
1996 §706) .

5) Authorizes the California Public Utilities Cominis_sion (CPUC) to ﬁxrrates,
establish rules, examine records, issue subpoenas, administer oaths, take
testimony, punish for contempt, and prescribe a uniform system of accounts for

all public utilities subject to its jurisdiction. (Cahforma Constitution, Article
X1I, §6)

6) Gives the CPUC the authority to supervise and regulate every public ut1]1ty in
- the state and do all things necessary and convenient in the exercise of such
power and jurisdiction. (Public Utilities Code §701) .

7) Defines the term “public utility” and includes common carriers in the definition
ofa public utility. (Public Utilities Code §216)

8) Limits the CPUC from applying provisions of the Public Utilities Act to

interstate commerce unless permitted by federal law. (Public Ut111t1es Code
§202)

9) States California’s telecommunications policy, including affirming the State’s
commitment to universal service by assuring the continued affordability and
widespread availability of high-quality telecommunications services to all
Californians; encouraging expanded access to state-of-the-art technologies for
rural, inner-city, low-income, and disabled Californians; promoting lower
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prices, broader consumer choice, and avoidance of anticompetitive conduct; and

- encouraging fair treatment of consumers through the provision of sufficient - .
information for making informed choices, establishment of reasonable service
quality standards, and establishment of processes for equitable resolution of
bﬂhng and service problems (Pubhc Utilities Code §709)

10) Gives the CPUC sole franchlsmg authority for state cable ﬁanchlses ‘The -
CPUC, local franchise entities, and other local entities in California are -
prohibited from requiring the holder of a state franchise to obtain a separate
franchise or otherwise impose any requirement on any holder of a state
franchise except as expressly stated in law. (Public Utilities Code §5840)

This bill:

- 1) Prohibits ISPs and cable franchises that provide broadband internet services
from éngaging in certain activities that impact 4 consumer’s ability to lawfully
access content on the internet, including, but not limited to the following:

- a) Intentionally blocking lawful content, slowing or speeding traffic, or .
otherwise interfering with access to lawful content on the basis of source,
destination, internet content, application, or service, or use ofa non-ha:rmful
device.

b) Requmng consideration or payment from edge providers in exchange for

- ensuring their consumers’ access to content applications, and services at
appropnate traffic speeds.

¢) Engaging in third-party paid prioritization.

d) Selectively zero-rating some internet content, applications, serv10es or
-devices or zero-rating in exchange for consideration or payment.

) Engaging in deceptive or misleading marketing practices that misrepresent
the treatment of internet traffic, content, applications, services, or devices.

f) Failing to publicly discloseaccurate information about the network
management practices, performance, and commercial terms of its broadband
internet access services to enable consumers to make informed choices about
those services.

g) Providing services other than broadband internet access service delivered
over the same last-mile connection as the broadband internet access service
if those other services can be used as an equivalent of broadband internet,
circumvent or undermine the other prohibitions. for ISPs, or negatively
impact the performance of broadband internet services.

: 2) Establishes the criteria by which an ISP may offer different types of technical
treatment to end users as part of its broadband Internet access service, without
violating the bill’s provisions. This bill requires the CPUC to monitor the



SB 822 (Wiener) - Page 4 of 14

quahty of an ISP’s basic service if the ISP offers different technical treatment
and the basic service degrades.

3) Spemﬁes that nothing in this bill hmlts any obligation, authonzatlon, or ablhty
of an ISP to address the needs of emergency communications, law enforcement,
public safety, or national security authorities.

4) Authorizes the A‘ttomey General, district attorneys and city attorneys o bring
an action against an ISP engaging in prohibited activities.

5) Prohibits public entities from purchasing services from or providing funding to
ISPs that engage in prohibited activities. This bill authorizes a public entity that
enters into a contract with an ISP later found to be in violation of this bill’s

' requirements to declare the contract void.

6) Requires an ISP with a contract or funding from a public entity to provide
sufficient information about its network management practices, performance,
and commercial terms of its broadband Internet-access service to enable end
users and public entities to ensure the ISP’s comphance with this bill’s
requirements.

7) Requires a cable franchise apphéant to submit a statement with the franchise
application affirming that the apphcant will comply with this bill’s net
" neutrality requirements.

8) Requires the CPUC to work with the California Energy Commission (CEC) and
the California Independent System Operator (CAISO) to evaluate the role that
broad band internet and tools will play in California’s smart grid. This
evaluation must consider the following: the extent to which the CAISO and
electrical corporations rely on consumers broadband services to manage energy

- resources; the impact that intentional slowing, content blocking and paid
prioritization of broad band internet would have on grid reliability; and the
future costto state agencies if they must enter into long-term paid prioritization

. contracts if the net neutrality provisions ofthe bill are not enacted.

9) ‘Defines various terms regarding net neutrality requirements.
Background
Net neutrality is the principle that ISPs should ‘enable access to all websites and

content without intentionally thwarting or favoring certain content or applications.
In the absence of net neutrality, ISPs may slow down, speed up, block, or require
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payment to access certain internet websites or content. In 2015, the Obama - -
Administration FCC enacted specific net neutrality rules prohibiting ISPs from
engaging in technical discrimination. However, the Trump Administration FCC
reversed these rules in December 2017, and the existing net neutrality requirements
are expected to become ineffective during the summer of2018.

Title I or Title II? Existing federal law distinguishes between “information
services” and “common carriers.” The FCC’s authority to regulate information
services is commonly referred to as Title I authority, and its authority to regulate
common carriers is referred to as Title II authority. Generally, Title II provides the

' FCC with more stringent regulatory authority over telecommunications as utilities.
As broadband internet technology and usage has evolved, net neutrality debates at
the federal level have focused on the degree to which ISPs should be treated as

' public utilities. ' : ‘

While concerns about the internet’s openness have existed since its inception, the
FCC has not always regulated ISPs as utilities. - Between 2002 and 2005, the FCC.
classified cable modem internet service, wireline broadband, and wireless
broadband as information services, limiting the degree to which ISPs were subject
to regulatory action. Between 2005 and 2010, the FCC sought to establish a
- number of policies supporting net neutrality. However, concerns regarding ISPs’
compliance with these policies persisted. In 2010, the FCC approved the Open
Internet Order, which established basic net neutrality requirements for ISPs. The
FCCrelied onits Title I authority to establish the 2010 order. In 2014, the United
‘States Court of Appeals determined that the FCC did not have sufficient authority
under Title I to enforce the order’s net neutrality requirements because ISPs were
not classified as common carriers. After the court’s ruling, the FCC adopted the
2015 net neutrality requirements and re-classified ISPs as common catriers under
- Title II. Following the most recent change in the federal administration, the FCC
reversed the net neutrality requirements in 2017. As part of the reversal, the FCC
moved to reclassify ISPs as information services under Title 1.

‘Potential benefits of net neutrality. The continuation of federal net neutrality
requirements could provide consumers with significant benefits. Prohibitions -
against intentionally blocking content, slowing traffic, and prioritizing content
based on payment limits the degree to which ISPs can interfere with consumers’
access to content over the internet. Net neutrality also has the potential to support
greater competition between content providers by limiting the degree to which
better resourced companies can pay to ensure their content is prioritized and
distributed to consumers at optimal speeds. Enhanced competition between
content providers could give consumers a greater number of choices for certain
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high demand online services like streaming video. Competition also has the
potential to reduce costs or contain costs as new services enter the market.

Beyond the last mile: interconnection. The point at which end user services
intersect with an ISP’s network connection to edge providers like Netflix is
generally known as the point of “interconnection.” This point is a gateway .
between the ISP’s backend services and the “last mile” of service to an end user.
The last mile of service is generally where consumer-oriented services are targeted
because it is the portion of where disruptions are most visible to the consumer.

During the FCC’s 2015 Open Internet proceeding, the FCC acknowledged that
activities beyond the last mile can impact the consumer’s internet access. The order
specifically references disputes over “peering agreements” between edge providers
and ISPs. Peering agreements are arrangements between edge providers and ISPs
in which edge*providers usually pay ISPs for costs that ISPs incur to upgrade their
networks to prevent congestion problems. Edge providers supply contentto
consumers over ISP networks. While edge providers supply data accessed by
consumers, they do not generally maintain networks. Instead, they rely upon the

- ISPs to maintaini internet networks. These networks require upgrades to Support
internet traffic. As more devices become connected to the internet and consumers
~ increase their data demands, upgrades will be needed. Congestion can impact a

~ consumer’s access to content and generally occurs when consumers demand a
large quantity of data in a short time frame. .For example, in the evenings, demand
- for video streaming content from providers such as Netflix and Hulu significantly
increases.” According to the FCC’s2015 order, disputes between edge providers
and ISPs over peering agreements led to consumer service dlsruptlons between -
2013 and 2014. : :

Despite acknowledging the potential impact of peering agreement disputes on
consumers, the FCC’s2015 Open Internet order limited its scope and explicitly did

not apply open internet rules to interconnection. The FCC’s order stated the
- following: :

“While we have more than a decade’s worth of experience with last-
mile practices, we lack a similar depth of background in the Internet
traffic exchange context. Thus, we find that the best approach is to
watch, learn, and act as required, butnot intervene now, especially not

- with prescriptive rules. This Order — for the first time — provides
authority to consider claims involving interconnection, a process that
is sure to bring greater understanding to the Commission.”
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- While the FCC found that peering agreements were within the FCC’s regulatory
scope, it also determined that oversight should be administered on a case-by-case
basis instead of establishing a flat prohibition or prescriptive rules. The order
describes the case-by-case approach as more appropriate for disputes over

- commercial terms involving very large corporations.

Who pays? Inthe 2015 Open Internet Order, the FCC found that internet traffic
challenged traditional arrangements for maintaining networks. The order notes
that large consumer demand for video streaming contributes a significant amount
of internet traffic and peering agreements are one mechanism for paying for
services that limit congestion. This bill would prohibit peering agreements. In the
absence of peering agreements, costs for network upgrades could either be ,
absorbed by ISPs or passed to consumers. In the short-term, consumers may not
experience significant costimpacts. However, a long-term absence of other
mechanisms to pay for infrastructure upgrades could increase ‘cost pressures for
consumers. In the event that consumers are required to pay for network upgrades
to prevent congestion, the costimpact is unclear; however, it is likely that cost

- increases for consumers would disproportionately impact lower-income
Californians and increase needs for universal service programs that supply-
broadband access at affordable rates.

- Prohibiting zero -ratlng may also have the umntended consequence of increasing
some consumers’ costs. Zero-rating is the process by which an ISP exempts
certain applications, content or traffic from data caps. Currently, ISPs and wireless
carriers can offer sponsored data plans that selectively exempt certain applications
from a consumer’s data limit. This exemption enables the consumer to use this
application without its data use counting towards the consumer”s data limit. .
Selective zero-rating can also enable ISPs and carriers to favor certain applications
and content over others. This favoritism could limit competition within the content
provider market. This bill prohibits selective zero-rating but permits zero-rating
when it is applied without favoritism. For example, it would enable a carrier or
ISP to zero-rate all data during a specific time frame. It would also permit carriers
to exempt entire types of applications but not a specific application. For example,
a carrier could exempt all video streaming applications from the data limit but not
a specific video streaming application. In the 2015 order, the FCC explored the
possibility of addressing zero-rating in the proceeding and determined that it would
. instead continue to address sponsored data plans on a case-by-case basis instead of
“establishing spec1ﬁc rules. The FCC stated the followmg about these plans in the
order:

“We are mindful of the concerns raised in the record that sponsored
data plans have the potential to distort competition by allowing
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service providers to pick and choose among content and application
providers to feature on different service plans. At the same time, new
service offerings, depending on how they are structured, could benefit
consumers and competition. Accordingly, we will look at and assess

- such practices under the no-unreasonable interference/disadvantage
standard, based on the facts of each individual case, and take action as
necessary.”

To the extent that sponsored data plans provide consumers with more access to
data at a lower cost, prohibiting beneficial forms of zero-rating could increase
consumers’ data costs in the long-term. - Low-income Californians who more
heavily rely on mobile devices in lieu of fixed services could be disproportionately
impacted. : ' : :

Application to Universal Service Programs. This bill would require
telecommunications companies participating in universal service programs to
comply with its net neutrality requirements as a pre-requisite for receiving public
funding. Applying net neutrality requirements to these companies may support
enforcement of net neutrality requirements across the state; however, it may also
provide a disincentive to companies that participate in these programs by
increasing their administrative burdens. For example, the CPUC administers the
California Advanced Services Fund (CASF) to expand broadband deployment in
underserved areas that currently lack broadband by providing: grants to telephone
corporations for projects in specific geographic areas. It is unclear how a company
participating in a CASF project would demonstrate compliance with the net
- neutrality requirements to ensure continued funding for broadband deployment.
To the extent that these additional requirements slow the CASF grant process, it
may slow broadband deployment in communities that currently lack broadband.
Slowing broadband infrastructure deployment could undermine state and federal
universal service goals. - If this bill’s requirements provide a disincentive to
companies participating in other universal service programs like the Lifeline
program, it may reduce the number of carriers participating in the program and.
discourage eligible consumers from enrolling in the service. -

CPUC enforcement: This bill establishes multiple mechanisms for enforcement.
Under this bill, attorneys at the municipal, county, and state level may bring an

~ action against an ISP that potentially violates this bill’s provisions. This bill also -
establishes oversight requirements forthe CPUC that would require the CPUC to
monitor the quality of internet services. Specifically, this bill permits ISPs to offer
different classes of service to consumers as long as the ISPs comply with specific
criteria. If an ISP offers different classes of service and the quality of the ISP’s
basic service declines, this bill requires the CPUC to monitor the quality ofthe
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“basic service and establish minimum quality standards for basic internet service.
While this bill requires the CPUC to create basic quality standards for the internet,
it explicitly states that it does not authorize the CPUC to regulate an ISP as a
public utility. It is unclear how the CPUC could monitor and enforce internet _
quality of service without establishing regulations  defining quality internet service -
and regulating an ISP providing access to different classes of service. It is also
likely that the CPUC would need significantly greater resources to acquire quality

- - of service monitoring tools and effectlvely monitor and enforce internet quality of

service.

The CPUC’s enforcement duties may also be limited by interstate commerce
restrictions. Existing state law prohibits the CPUC from applying powers provided
by the Public Utilities Act to interstate commerce unless authorized by federal law.
To the extent that internet service is classified as a means of interstate commerce,
the CPUC’s ability to regulate internet service may be limited.

Applzcatzon to video franchises. In add1t10n to requiring compliance with net
neutrality as a pre-requisite for public funding and contracting, this bill would also
require California video franchise applicants to affirm that they will comply with
the net neutrality requirements. Requiring compliance at franchise application may
be an additional mechanism to support compliance; however, it is not clear that

- requiring video franchisees to demonstrate compliance is necessary to ensure that
ISPs comply with the provisions regarding broadband. Video franchise applicants
that also provide broadband internet access service would be subject to the
“enforcement and consumer disclosure provisions of this bill applied to all ISPs.

- Smart-Grid impacts. This bill requires the. CPUC to work with the CEC and the
CAISO to determine the extent to which broadband tools will supportasmart grid .
and analyze how net neutrality limitations would impact the management . of these
resources. It is unclear to which resources this requirement would apply.
Currently, the CAISO uses a virtual private network called the Energy
Communication Network, which is managed by AT&T. On the distribution side of
the electrical system, broadband is a more heavily used resource because both
residential and non-residential customers may use broadband to connect smart
appliances and other distributed resources. While additional evaluation of
interconnected distributed resources could be beneﬁ01al, 1t is not clear that it is
needed to effectlvely anlement net neutrahty

Need for amendments. This bill contalns a number of provisions that are not
necessary for establishing net neutrality requlrements, could be challenging for the -
CPUC to implement, and could impact uni
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l-also contams
provisions that ate outside the scope ofthe FCC’s2015 Open Internet order.

Double referral. Should this bill be approved by this committee, it will be
re-referred to the Senate Committees on Judiciary for their consideration.

Prior/Related Legislation

- AB 375 (Chau, 2017) Would enact the California Broadband Internet Privacy Act -
in an effort to reinstate the consumer privacy protectiOns afforded by rules -
finalized by the FCC in October 2016. The bill is cutrently on the Senate Inactive
File.

SB 460 (De Ledn, 2017) would adoptthe main components of the federal net . -
neutrality rules prohibiting ISPs from intentionally interfering with consumers’
ability access internet content. The bill would also prohibit state agencies from
contracting with providers unless they commit to not engage in practices that

violate the net neutrality provisions. The bill i is currently in the Assembly, pendmg
referral to a pohcy committee. . o

SB 1161 (Padilla, Chapter 733, Statues 0£2012) prohibits the CPUC from
regulating Voice over Internet Protocol(VoIP) and Internet Protocolenabled
“service (IP enabled service) except as required or authorized by federal law or

expressly speCJﬁed in statute. =
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ARGUMENTS IN SUPPORT: According to the author:

“Senate Bill 822 puts California at the national forefront of ensuring
an open internet. It establishes comprehensive and enforceable net
neutrality standardsto ensure that all California residents have the

right to choose whether, When, and for what purpose they use the
internet.

SB 822 stands for the basic proposition that the role of internet service
- . providers (ISPs) is to provide neutral access to the internet, notto pick

winners and losers by deciding (based on financial payments or

otherwise) which websites or applications will be easy or hard to

access, which will have fast or slow access and which will be blocked
entirely.

Under the state’s police power, SB 822 prohibits any practice that

- hinders or manipulates consumer access to the Internet to favor certain

. types of content, services, or devices over others. This includes
prohibiting all ofthe following: blocking or speeding up or slowing
down of favored data, paid prioritization, charging services (whether
businesses, nonprofits, government agencies, advocacy organizations,

~ etc.) access fees to reach certain consumers, and economic
discrimination practices that distort consumer choice.

SB 822 also prohibits misleading marketing practices and enacts

strong disclosure requirements to better inform consumers. The bill
further requires that any ISP that contracts with the State of

California, receives public infrastructure grants to build out broadband
service, or applies for or holds a state franchise for V1deo service must
comply with these standards. |

Witho_ut net neutrality, ISPs have the power to manipulate which
business, media, nonprofit, or political websites are accessible and by
whom. SB 822 contains strong, comprehensive, and enforceable -
policies that will position California as a leader in the fight for net

- neutrality. :

- ARGUMENTS IN OPPOSITION: Opponents claim that this bill is more
restrictive than the rules adopted in the FCC’s Open Internet order, and they
oppose establishing state-level net neutrality requirements. The California Cable
and Telecommunications Association says, “...state level policies regulating' the
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Internet are pre-empted by federal regulations and are inappropriate for an
inherently interstate service. It would most likely result in unnecessary and costly
litigation.” Opponents specifically oppose the provisions of this bill -that prohibit
peering agreements, sponsored data plans, and those that direct the CPUC to
regulate internet quality of service. Opponents also argue that this bill would
increase compliance costs to participate in universal service programs and could. -
“slow broadband deployment in rural and underserved communities. The California
State Conference of the National Association for the Advancement of Colored
People (NAACP) opposes the provisions ofthis bill that prohibit selective zero-
rating and state, “Ending free Internet data is particularly harmful to younger, low-

income, and minority Californians who are more dependent on their mobile
devices to access the Internet.”

—END --




