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CHAPTER I 
Introduction 

A. Purpose of this Document 
The City of Oakland (Lead Agency) has prepared this document to present its responses to 
comments received on its Revisions to the Analysis in the Oak to Ninth Project EIR (SCH. 
No. 2004062013) Prepared to Comply with the Alameda County Superior Court Order in Case 
No. RG06-280345 and Case No. RG06- 280471 (Revisions). Overall, this document and the 
Revisions have been prepared to comply with 1) the February 27, 2008 Alameda County Superior 
Court Judgment issuing a Peremptory Writ of Mandate in Case No. RG06-280345, Oakland 
Heritage Alliance v. City of Oakland, et al., and 2) the Court’s Order Granting In Part And 
Denying In Part Writs Of Mandate (the Court Order) in Oakland Heritage Alliance v. City of 
Oakland, et al. and in Case No. RG06-280471, Coalition of Advocates for Lake Merritt, Joyce 
Roy v. City of Oakland, et al. (As of this date, no judgment has been issued in Case No. RG06-
280471 because the causes of action unrelated to CEQA have not been resolved.)  

B. Review and Content of this Document 
The City of Oakland released and publically noticed the Revisions for availability and public 
review on October 1, 2008. A 47-day public review and comment period ended on November 17, 
2008. The comments received during that period are presented in this document, which 
specifically consists of: 

(a) A list of public agencies, organizations, and persons commenting on the Revisions 
(Chapter II); 

(b) Copies of written comments received on the Revisions (Chapter IV); 

(c) Lead Agency responses to all comments, in particular, significant environmental 
comments on topics within the purview of the Court Order (Chapters III and IV); and 

(d) Other information added, and corrections initiated by, the Lead Agency (Chapter IV). 

This document does not modify the text of the Revisions, except for typographical corrections 
identified at the end of Chapter IV. 



ER 04-0009 / Oak to Ninth Avenue Project II-1 ESA / 202622 
Responses to Comments on the Revisions December 2008 

CHAPTER II 
Commenters 

A. Agencies, Organizations and Individuals  
The following lists correspondence received from public agencies, organizations, and individuals, 
respectively, generally listed in alphabetical order.  

 

PUBLIC AGENCIES   

Designator Agency / Signatory Name 
Correspondence 
Received by City 

Correspondence 
Dated 

A Governor’s Office of Planning and Research 11/20/08 / 11/24/08 11/17/08 / 
11/25/08 

B Department of California Highway Patrol 11/20/08 10/24/08 

C California Department of Transportation 
(Caltrans) / Lisa Carboni 11/17/08 11/14/08 

D California Public Utilities Commission / Kevin 
Schumacher 11/17/08 11/17/08 

E California State Lands Commission / Grace Kato 11/17/08 11/17/08 

ORGANIZATIONS   

Designator Agency / Signatory Name(s) 
Correspondence 
Received by City 

Correspondence 
Dated 

F Coalition of Advocates for Lake Merritt (CALM) 
and Joyce Roy / Brian Gaffney 

11/17/08 11/17/08 

G East Bay Bicycle Coalition / Robert Raburn, Ph.D. 11/17/08 11/17/08 

H The League of Women Voters of Oakland / Helen 
Hutchison 

11/14/08 11/14/08 

I Ninth Avenue Terminal Partners LLC / Stuart 
Rickard 

11/17/08 11/17/08 

J Oakland Green Party / Akio and Kate Tanaka 11/17/08 11/17/08 

K Oakland Heritage Alliance / Naomi Schiff 11/17/08 11/17/08 

L South of the Nimitz Improvement Council 
(SONIC) / Gary Knecht 

11/17/08 11/17/08 

M Waterfront Action / Sandra Threlfall 11/17/08 11/17/08 
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INDIVIDUALS   

Designator Agency / Signatory Name(s) 
Correspondence 
Received by City 

Correspondence 
Dated 

N Marina Carlson 10/27/08 10/22/08 

O Kathleen Jensen 10/7/08 10/6/08 

P Dr. Arthur Lipow and Gretchen Lipow 11/17/08 11/17/08 

Q Joyce Roy 11/17/08 11/17/08 

R John Sutter 11/17/08 11/17/08 

S James E. Vann 11/17/08 11/16/08 
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CHAPTER III 
Master Responses to Recurring Comments 

Many comments received on the Revisions to the Analysis in the Oak to Ninth Project EIR 
(Revisions) focus on certain common topics. The Master Responses have been prepared to 
address these common topics in order to reduce repetition in the responses provided to the 
individual comment letters in Chapter IV, Responses to Individual Comments. 

A. Response to Comments on the Public Policy 
Merits of the Project Approval 

A number of comment letters raise issues regarding the merits of the project, including policy 
considerations related to approval of the project. These comments do not pertain to the limited 
environmental analysis required by the Alameda Superior Court’s decisions in Oakland Heritage 
Alliance v. City of Oakland et al. and Coalition of Advocates for Lake Merritt v. City of Oakland 
et al. (Case Nos. RG06-280345 and RG06- 280471, respectively) per its Order. The scope of the 
Revisions is limited to the specific analysis ordered by the Court. The City considered the merits 
of the project and weighed policy considerations with respect to the project during the public 
hearings on the project as reflected in the City's 2006 project approval decisions. A list of the 
City's actions approving the project is provided on pp. I-3 and I-4 of the Revisions.  

The Superior Court did not overturn the project approvals. The Court entered a Judgment and 
Writ in Case No. RG06-280345 setting aside the certification of the EIR and suspending the 
project approvals until the City addressed the inadequacies in the EIR identified by the Court in 
the Court Order.  The Revisions addresses those aspects of the environmental analysis that the 
Court Order found to be inadequate, and the City Council will consider whether to re-certify the 
Oak to Ninth EIR at the hearing on the Revisions.  The Court did not invalidate or rescind the 
approvals. If the City exercises its discretion whether to re-certify the Oak to Ninth EIR and the 
Court determines that the City has satisfied its Order, the City expects the Court will lift the 
suspension of the project approvals. 

B. Response to Comments on Environmental Issues 
Outside the Scope of the Court Order 

Some of the comment letters request analysis of, or raise issues related to, environmental topics 
outside the scope of the specific revisions by the Court. The Court required the City to prepare the 
following specific revisions to the analysis in the Oak to Ninth EIR: (1) provide an analysis of the 
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cumulative impacts related to land use and population and housing; (2) consider the cumulative 
effects of past and present projects in the cumulative impact analysis for geology and seismicity, 
noise from traffic, hazardous materials, biological resources, visual quality, public services, and 
utilities; (3) revise the cumulative intersection traffic analysis so that it does not utilize a 
significance criteria that represents a "ratio theory" approach (i.e., the 5% contribution 
significance criterion); and (4) provide adequate analysis and evidence to support seismic risk 
mitigation measures and findings. No other aspect of the EIR is required to be revised.  

The Court Order does not require the City to revise the entire EIR, and the EIR thoroughly and 
sufficiently analyzes environmental impacts except to the extent revisions have been required per 
the Court. For example, many comments raise issues not in the scope above and that already have 
been analyzed in the EIR, primarily including issues pertaining to traffic and transportation, 
access, safety and pedestrian and bicycle facilities (previously addressed primarily in 
Section IV.B in the EIR); seismic and soils issues (previously addressed primarily in Section IV.F 
in the EIR); noise (previously addressed primarily in Section IV.G in the EIR); visual quality and 
views (previously addressed primarily in Section IV.K in the EIR); historic resources impacts 
(previously addressed in Section IV.E in the EIR); land use and policies (previously addressed 
primarily in Section IV.A in the EIR); police, fire and school impacts (previously addressed 
primarily in Section IV.L in the EIR); and water and sewer services (previously addressed 
primarily in Section IV.M in the EIR). The responses to comments that raise issues not within the 
scope of the Court Order include reference to where the previous analysis is provided. Generally, 
comments raising issues not required by the Court Order and covered in the Revisions are beyond 
the scope of this document and do not require further response. 

C. Public Review Process of the Revisions 
Some of the comment letters raise concern that the public review process for the Revisions does not 
include a Planning Commission hearing. It is procedurally proper for the Revisions to be considered 
by the City Council without another meeting before the Planning Commission on this project.  The 
Superior Court ordered the vacation and rescission of the City Council’s 2006 certification of the 
2005 Oak to Ninth EIR, and also ordered that the approvals for the project be suspended.  The City 
has prepared the Revisions and may exercise its discretion whether to re-certify the EIR pursuant to 
the Court’s decision.  Per Oakland Municipal Code section 17.158.220(F), the City Council retains 
jurisdiction regarding whether the EIR, as revised, should be re-certified.  Further, there is no 
decision for the Planning Commission to consider.  The approvals were suspended, not rescinded, 
and there is no requirement that the Planning Commission revisit the prior approvals. 
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CHAPTER IV 
Responses to Comments 

This chapter includes copies of the written comments received by hand-delivered mail or 
electronic mail during the public review period on the Revisions to the Analysis in the Oak to 
Ninth Project EIR (Revisions) and a set of responses to the individual comments in each 
correspondence. Consistent with the roster presented in Chapter II, Commenters, correspondence 
received from public agencies is presented first, followed by correspondence received from 
organizations, and then individuals.  

Each correspondence is identified by an alpha designator (e.g., “Letter A”). Specific comments 
within each correspondence are identified by alphanumeric designators that reflect the alphabetic 
correspondence designator and the numeric sequence of the specific comment within the 
correspondence (e.g., “A-1” for the first comment in Letter A). The set of responses immediately 
follows the correspondence. 

Responses to several comments presented in this chapter are addressed within the Master 
Responses presented in Chapter III, Master Responses to Recurring Comments. Where 
appropriate, the individual response refers the reader to the applicable Master Response but may 
also contain additional information specific to the comment.  

Responses specifically focus on comments that address topics addressed by the Court Order. 
Comments that address topics beyond the purview of the Court Order or CEQA are noted for the 
public record and may be taken into consideration by the City. 
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Letter A Response – Governor’s Office of Planning and Research 

A-1. The comment letter acknowledges that the State Clearinghouse submitted the Revisions 
to selected state agencies for review. Comments were from the Department of 
Transportation (Caltrans) (see Letter C), and the California Public Utilities Commission 
(CPUC) (see Letter D).  

(Note that the City received, separately, Letter C from Caltrans and Letter D from CPUC 
on November 17, 2008, prior to the copies forwarded as attachments to the Governor’s 
Office of Planning and Research correspondence dated November 17, 2008 and 
November 25, 2008 on the preceding pages. The received from the Department of 
California Highway Patrol (see Letter B), the copies of correspondence received directly 
from these agencies are published in this responses document and are identical to those 
subsequently forwarded to the City by the Governor’s Office of Planning and Research.) 
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Letter B Responses – Department of California Highway Patrol 

B-1. Traffic impacts of the project are analyzed in the EIR *(see Section IV.B, Transportation, 
Circulation, and Parking in the Draft EIR. The Court required the City to prepare specific 
revisions to the analysis in the EIR that do not pertain to this topic, but that focus on use 
of a “ratio theory” approach to the cumulative traffic intersection analysis. Nonetheless, 
the comment is noted and does not require further response. See Master Response B, 
Responses to Comments on Environmental Issues Outside the Scope of the Court Order. 
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Letter C Responses – California Department of Transportation 

C-1. The comment refers to mitigation measures that are identified and discussed in the EIR 
(see pages IV.B-40, IV.B-42, IV.B-50, and IV.B-51 of the Draft EIR) and that are not 
revised or within the scope of the Court Order. Nonetheless, the comment is noted. The 
mitigation measures identified by the commenter sufficiently address the relevant issues 
under CEQA. See Master Response B, Responses to Comments on Environmental Issues 
Outside the Scope of the Court Order. 
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

PUBLIC UTILITIES COMMISSION 

505 VAN NESS AVENUE 

SAN FRANCISCO, CA  94102-3298 

 

June 20, 2006 

 

 

Margaret Stanzione  

Community & Economic Development Agency, Planning and Zoning Division 

City of Oakland 

250 Frank H. Ogawa Plaza, Suite 3315  

Oakland, CA   94612  

 

 

 

SUBJECT: Railroad Safety Issues related to the Oak to Ninth Project 

 

Dear Ms. Stanzione and Mr. Godinez: 

 

Staff of the Commission’s Consumer Protection and Safety Division – Rail Crossings Engineering 

Section (RCES) commented on the Draft EIR.  We are appreciative of responses prepared to our 

letter (Letter M in the Final EIR), however, the EIR fails to make significant recommendations that 

address our concerns. 

 

Railroad crossings present an ongoing and serious public safety issue in the City of Oakland, and it 

is likely to become more serious with increasing development near the tracks, congestion at rail 

crossings, and expected increases in train traffic.  As the State Agency with regulatory oversight of 

rail safety within California, we have major concerns related to the proposed Oak to Ninth Mixed 

Use Development. 

 

The following topics require further consideration. 

1. Grade separation of crossings 

2. Safety of crossings 

3. Fencing along the railroad right-of-way 

4. Removal of abandoned track 

 

1. Grade Separation of Crossings 

The proposed major thoroughfares of Oak Street and 5
th

 Avenue should be further 

considered for grade separation.   The City’s response states clearly that the “operation and safety 

of Oak Street and 5
th

 Avenue” would improve with grade separation.  Although an initial 

engineering analysis of the grade separation options was prepared, the response does not make a 

recommendation on a course of action.  The Oak Street overcrossing should be pursued further.   

 

2. Safety of Crossings 

Funding should be set aside to allow for major improvements to the 5
th

 Avenue rail crossing, 

including medians and improved warning devices.  The appropriate improvements must be 

determined through a diagnostic review including RCES, Union Pacific Railroad, Caltrans, and the 

City.  Such a diagnostic review should be conducted prior to installation of traffic signals, restriping 

of the roadway, or installation of new signage near the rail crossing. 
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City of Oakland re Oak to Ninth 

June 20, 2006 

Page 2 

 

The EIR implies that the existing warning devices cannot be significantly improved as they already 

“limit the ability of pedestrians from the project to cross the tracks”.  This is not accurate--the 

current pedestrian way is unimpeded by the warning devices. 

 

We strongly disagree with this statement that “arms or gates could trap pedestrians along the 

tracks.”  With proper design, pedestrians would not be trapped on the tracks.  There are examples of 

pedestrian-specific rail crossing warning devices throughout California, and we are unaware of any 

incidents like the one described.   

 

The final EIR, with only two minor mitigation measures related to railroad crossing safety, does not 

sufficiently address our recommendations for improvements at the railroad crossings.  The response 

states that “pedestrian safety improvements could be installed at the existing at-grade crossing at 5th 

Avenue.” (emphasis added)  We previously provided a number of specific recommendations which 

the City should consider in detail. 

 

3. Fencing Along Railroad Right-of-Way 

Our recommendation was that vandal-resistant fencing be installed along the railroad right-of-way 

for the full length of the project.  The response does not address this by proposing to maintain the 

existing chain link fence. 

 

4. Removal of Abandoned Track 

Judging from brief discussion with Caltrans, it seems doubtful that Caltrans would complete 

removal of all tracks as indicated in response M-8, unless there were major negotiations with the 

City to carry out such a project.  There are numerous industrial spur tracks in this area and it may 

require a detailed review to ensure that the the ties and track are removed. 

 

We request that the Planning Commission consider the above concerns when negotiating the terms 

of project approval.  I can be contacted with any questions or concerns on this topic at (415)703-

1208. 

 

Sincerely, 

 

K. Schumacher 
 

Kevin Schumacher 

Utilities Engineer 

Rail Crossings Engineering Section 

California Public Utilities Commission 

 

cc: Patrick Kerr, UPRR 

 Raul Godinez II, Dir. Public Works, City of Oakland 
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

PUBLIC UTILITIES COMMISSION 

505 VAN NESS AVENUE 

SAN FRANCISCO, CA  94102-3298 

 

December 22, 2005 

 

 

 

Margaret Stanzione  

City of Oakland Community & Economic Development Department  

250 Frank H. Ogawa Plaza, Suite 3315  

Oakland, CA   94612  

 

 

Raul Godinez II  

Director of Public Works 

City of Oakland Public Works Agency 

250 Frank H. Ogawa Plaza, Suite 4314  

Oakland, CA   94612  

 

 

SUBJECT: Railroad Safety Issues related to the Oak to Ninth Project 

 

Dear Ms. Stanzione and Mr. Godinez: 

 

As the State Agency with regulatory oversight of rail safety within California, we have major 

concerns related to the proposed Oak to Ninth Mixed Use Development.  Staff of the Commission’s 

Consumer Protection and Safety Division – Rail Crossings Engineering Section (RCES) recently 

reviewed the draft Environmental Impact Report (EIR) for the proposed project, identified by the 

State Clearinghouse as SCH#2004062013.  Please note that our concerns regarding safety around 

the railroad tracks were communicated in letters dated September 20, 2005 and October 18, 2005 

(see attached).  We are aware that the 30-day comment period has expired, however, we believe that 

to ensure the safety of the motoring public it is necessary for the City to consider the issues below. 

 

Of primary concern to us are the safety hazards inherent in at-grade highway-rail crossings 

(crossings) in the vicinity of this project.  The EIR mentions the proximity of the Union Pacific 

Railroad’s (UPRR) track to the Oak to Ninth project, but only as it relates to traffic congestion, 

delay of emergency response vehicles, and air quality.  The EIR fails to recognize that at-grade 

highway-rail crossings present safety hazards due to the potential for collisions of trains with 

motorists, bicyclists, and pedestrians.  These hazards can be significantly increased by development 

near the tracks, particularly development that leads to roadway congestion near the crossings or 

which brings bicyclists and pedestrians into the area around the tracks.  The issue of safety around 

the tracks must be addressed as part of this development. 

 

Current train traffic along the UPRR mainline in this area is approximately 30 trains per day, with 

Amtrak trains traveling up to 60 MPH.  A list of the particular crossings that will be directly 

affected by this project is included in Appendix A.  We recommend that the City hold a diagnostic 

review of the safety of these crossings with UPRR, CPUC staff, and other interested parties.   

 

 

Comment Letter D

IV-21
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Page 2 

 

We also recommend that the City work with our staff and UPRR to conduct a diagnostic review of 

the rail corridor and establish a long-range plan for rail safety as Oakland continues to develop 

between the railroad tracks and the waterfront. 

 

The EIR indicates that there will be a significant increase in traffic volumes and congestion at 

intersections in the vicinity of the highway-rail crossings.  The proposed mitigation measures are to 

widen roadways, signalize intersections, and optimize timing between the signals.  Our concern is 

that even with these mitigations, significant queuing from the intersections is still expected and this 

is very likely to lead to motorists stopping on the tracks.  It is in the clear interest of safety to avoid 

such a situation, and where it cannot be avoided, to mitigate the possibility for train-vehicle 

collisions through improvements directly related to safety at the railroad crossing. 

 

Our previous comments stated: “Safety factors to consider include, but are not limited to, the 

planning for grade separations for major thoroughfares, improvements to existing at-grade highway-

rail crossings due to increase in traffic volumes and appropriate fencing to limit the access of 

trespassers onto the railroad right-of-way.” 

 

The following topics should be considered in an analysis of railroad crossing safety in the area.  

Discussion and recommendations related to these topics are included below. 

1. Close existing at-grade crossings 

2. Grade separate existing at-grade crossings 

3. Improve safety of existing at-grade crossings 

4. Construct fencing along the railroad right-of-way 

5. Improve pedestrian and bicyclist safety at crossings 

6. Fully consider the noise impacts 

7. Follow-up appropriately on abandoned crossings 

 

1. Closure 

The most economical and sometimes easiest method of eliminating safety concerns at crossings is to 

remove either the roadway or track at unnecessary crossings.  The City and Caltrans should consider 

the elimination of at-grade crossings where possible, particularly at 5
th

 Street, the I-880 off-ramp at 

6
th

 Street at Embarcadero, and the I-880 on-ramp at 10
th

 Street at Embarcadero.  The City should 

talk with Caltrans and UPRR regarding the feasibility of removing the spur track running adjacent to 

Embarcadero, and the number of other tracks connected to it. 

 

2. Grade Separations 

The proposed major thoroughfares of Oak Avenue and 5
th

 Avenue should be considered for 

grade separation.  Separation of grade typically requires the construction of a roadway overpass or 

underpass to physically separate traffic on the roadway from trains on the tracks.  Grade separations 

eliminate the potential for collision between trains and motorists at a crossing. 

 

The current geometric design of Oak Avenue is conducive to the construction of a grade separation 

structure.  This primary route to the proposed development should be considered for grade 

separation. 

 

At the 5
th

 Street crossing, the EIR notes that Caltrans is planning the reconstruction and widening of 

the Interstate 880 elevated structure.  Such reconstruction, which may include relocation of the 
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overhead roadway supports, could allow the opportunity for 5
th

 Avenue to also be reconstructed at a 

separated grade beneath the tracks. 

 

We strongly recommend that the City establish a transportation impact fee program that is 

specifically allocated to highway-rail crossing safety improvements, and that the program include 

this project.  Such an impact fee might be best used to assist in funding the construction of grade-

separated crossings, including Oak Avenue and 5
th

 Avenue. 

 

The following document provides a basis for analyzing the need for grade separation of highway-

rail crossings:  Guidance on Traffic Control Devices at Highway-Rail Grade Crossings, Federal 

Highway Administration / US DOT Highway-Rail Grade Crossing Technical Working Group, 

November 2002.  Page 27 and 33 of the PDF discuss particular criteria that should be considered 

when assessing the need for grade separation. 

 

It may be possible that the developer, City, and State could together fund the cost of a grade 

separation project.  The CPUC administers the Grade Separation Program (Section 190) which may 

provide up to $20 million in funding for projects that will grade separate existing at-grade crossings.  

The funds are allocated based on a statewide list of crossings that is prioritized by taking into 

account a number of factors related to crossing safety, including Average Daily Traffic (ADT), 

average daily train count, accident history, and various other factors.  Please contact our office for 

further information on the Grade Separation Program. 

 

3. Improvements to Existing At-Grade Highway-Rail Crossings 

The Transportation, Circulation, and Parking section of the EIR (Section IV.B) should have 

included analysis of the safety issues directly associated with the presence of railroad tracks and at-

grade highway-rail crossings.  Closure and grade separation must be considered, as discussed above.  

However, where at-grade crossings must remain, the City should ensure that the roadways and 

crossings are configured as safely as possible. 

 

This project is expected to be a source and destination for significant vehicle traffic, and the Level-

of-Service analysis in Table IV.B-8 shows that the Embarcadero & 5
th

 Avenue intersection is 

expected to be operating at LOS D after widening of Embarcadero, meaning that queues may 

develop.  Any queues along 5
th

 Avenue are likely to build up onto the tracks and therefore will 

require that the traffic signals and crossing warning devices be well coordinated.  Similarly, at other 

crossings in the area which may remain, such as the I-880 on- and off-ramps along Embarcadero, 

there may be a need to preempt the traffic signals at adjacent intersections. 

 

It should be noted that the LOS analysis is predicated on the assumption that Embarcadero can be 

significantly widened as a mitigation measure.  Such widening may not be possible without the 

elimination of the railroad track running parallel to the roadway.   

 

Any at-grade crossings where vehicular queuing can be expected to build-up from adjacent roadway 

intersections should have its automatic warning devices interconnected with traffic signals at the 

intersection.  In its most basic form, railroad crossing preemption of intersection traffic signals 

provides, upon the approach of a train, a green signal to motorists that may be stopped between the 

intersection and the crossing, or on the crossing itself.  This operation allows those vehicles to 

proceed off of and away from the tracks.  It may be necessary to provide “advance warning time,” 

Comment Letter D

IV-23



City of Oakland re Oak to Ninth 

December 22, 2005 

Page 4 

 

meaning that the traffic signal would enter into a special mode of operation prior to activation of the 

crossing warning devices in order to ensure that there is appropriate time for pedestrian clearance at 

crosswalks, transfer of right-of-way at the intersection, and queue clearance to clear vehicles from 

the highway-rail crossing.  Providing advance warning time generally requires modification of the 

train detection circuitry along the track and has a cost that may need to be included in the estimate 

for traffic signals. 

 

Although we strongly encourage the City to pursue closure or grade separation, in the more 

immediate future the City should consider the following improvements at the Oak Avenue and 5
th

 

Street crossings: 

• Unmountable medians on approach to crossings to prevent motorists from circumventing the 

activated automatic gate arms 

• Flashing light signals mounted over the roadway or in the median to provide greater 

visibility 

• Parking prohibition in the vicinity of crossings (signage, red curbs) 

• Elimination of driveways and intersections in the vicinity of at-grade crossings 

• Installation of traffic signals at intersections within 200 feet of a crossings 

• Interconnection of highway-rail crossing warning devices with traffic signals 

• Advance preemption of traffic signals 

• Pre-signal (traffic signal directed toward the crossing approach to stop vehicles before track) 

• DO NOT STOP ON TRACKS signs (MUTCD R8-8) 

• Flashing light signals may need an upgrade to 12-inch, LED-type signals 

• Refurbishment and/or installation of railroad crossing advance warning signs and markings 

 

Due to the expected increases in traffic at all roadways in the area, any crossings that will remain 

should be upgraded to include, at minimum, automatic gate arms with flashing light signals.   

 

Section III.C of the EIR lists various agencies involved in the approval process for this project.  It 

does not, but should, mention that approval by CPUC staff is required prior to changes in the 

configuration of at-grade highway-rail crossings. 

 

4. Appropriate Fencing to Limit Access of Trespassers 

In recent years, fatalities of railroad trespassers have been the leading cause of railroad-related 

deaths in the United States.  Clearly it is in the interest of public safety that pedestrians be kept off 

of and away from the railroad right-of-way.   

 

The proposed development will clearly attract many people into the area around the tracks, due to 

the construction of residences, business, parks, and recreational paths.  This additional development 

will lead to some people attempting to cross the tracks at unauthorized locations, and may lead to 

people walking or jogging along the tracks.   

 

In order to mitigate such trespassing problems, fencing between Embarcadero and the tracks should 

be a requirement for the full length of the project.  To ensure its effectiveness, the fencing should 

be difficult to climb and difficult to cut through (vandal resistant).  Our staff can provide particular 

recommendations on types of fencing that have been successful in similar situations. 
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5. Pedestrian and Bicycle Safety 

The Pedestrian Master Plan discussed in Section IV.A of the EIR includes the goal to “Improve 

pedestrian crossings in areas of high pedestrian activity where safety is an issue.”  This area, due to 

the density of development, is likely to see high pedestrian activity, and therefore safety at the 

highway-rail grade crossings must be addressed. 

 

For pedestrians and bicyclists, the City should consider improvements to the at-grade crossings 

including the following: 

• automatic-gate arms specific to pedestrian warning along the sidewalks 

• improved sidewalk surfacing at the crossing 

• tactile warning surfaces on every pedestrian approach the the crossing 

• swing gates (pull to enter, push to exit) to encourage pedestrians to pause for a moment prior 

to stepping onto the tracks 

• additional pedestrian oriented railroad crossing warning signage 

• pedestrian channelization to ensure that pedestrians follow a path that allows sufficient 

observation of the warning devices.  Effective pedestrian channelization must include 

barriers and fencing to discourage entry onto the railroad right-of-way.   

 

The Bicycle Master Plan discussed in Section IV.A states a goal to “Upgrade the existing path along 

the Lake Merritt Channel from Lake Merritt to the Bay Trail…”  Figure III-7 shows the proposed 

Shoreline Parks Network which includes two paths, one on each side of the Lake Merritt Channel, 

both which appear to cross the railroad tracks in order to reach Embarcadero.  We strongly 

recommend that any plans for such a path be designed with grade separated crossings at the tracks.   

 

6. Noise Analysis 

The City Planning Commission’s report of September 28, 2005 indicates that “New housing and 

public parks are proposed to be developed in an area where existing noise levels are above what is 

considered ‘normally acceptable.’”  It may be necessary to stress that this is not only related to 

average noise levels, but also short duration, high volume sounds occurring day and night, due in 

part to proximity of at-grade highway-rail crossings. 

 

Train horns are required to be sounded as trains approach at-grade crossings, and may be sounded at 

any time to warn somebody who is on the tracks at a crossing or along the right-of-way.  The train 

horn is utilized by locomotive engineers to give warning of the approaching train, and is an 

important part of providing for safety at railroad crossings.  The Federal Railroad Administration 

(FRA) established rules on the use of locomotive horns at highway-rail grade crossings effective 

June 24, 2005.  Further information can be found on the FRA website (www.fra.dot.gov).  

 

The measured noise levels provided in the noise impact analysis indicate that near the at-grade 

crossing of 5
th

 Street there are consistently high peak sound levels at all hours of the day and night.  

It can be assumed that a number of these peak sound readings are directly related to the presence of 

a railroad crossing at this location, due to the bells on the warning devices and horns on the trains.  

A written disclosure should be made to potential residents to make them fully aware of this. 

 

7. Abandonment 

It is expected that a number of rail crossings will be abandoned as part of the redevelopment of this 

currently industrial area.  The City should ensure that the abandoned track is removed from at least 
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the sidewalk and roadway to eliminate the potential safety hazards to motorists, bicyclists, and 

pedestrians.  Abandoned crossings can cause a multitude of concerns if left in place due to the 

potential for broken and rusty rail, and generally rough surfacing.  Abandoned crossings left in place 

may also encourage a general complacency by the public about safety at the tracks.   

 

For any crossing that is removed or closed, UPRR is required to submit a Commission Form G, 

Report of Changes at Highway Grade Crossings and Separations.  The City should openly 

communicate with the railroad to ensure that this report is accurately completed.  It may be helpful 

to reference Appendix A for a list of the affected crossings. 

 

We request that the Planning Commission consider the above concerns when negotiating the terms 

of project approval.  I can be contacted with any questions or concerns on this topic at (415)703-

1208. 

 

Sincerely, 

 

K Schumacher 
 

Kevin Schumacher 

 

Utilities Engineer 

Rail Crossings Engineering Section 

California Public Utilities Commission 

 

 

cc: Patrick Kerr, UPRR 
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APPENDIX A:  

At-grade Highway-Rail Crossings Significantly Affected by the Oak to Ninth Project 

 

 

CPUC 

Crossing 

Number* 

DOT Crossing 

Number* 

Street Name Warning Devices* Crossing Status 

001D-7.20 749591D Oak Street (at Embarcadero) 2 x Std No. 9-A Active mainline 

001D-7.60 749616W 5
th

 Avenue 2 x Std No. 9 Active mainline 

     

001D-7.60-C 749595F 5
th

 Avenue (closest track to 

Embarcadero) 

2 x Std No. 8 Active spur line 

001D-7.70-C 749597U I-880 off-ramp at 6
th

 Avenue / 

Embarcadero 

2 x Std No. 8 Active spur line 

001D-8.00-C 749600A I-880 on-ramp at 10
th

 Avenue 

/ Embarcadero 

2 x Std No. 8 Active spur line 

     

001D-7.40-C 749593S Embarcadero 2 x Std No. 8 Unknown spur 

001D-7.50-C 749594Y Embarcadero Crossbucks Unknown spur 

001D-7.65-C 749596M Embarcadero Crossbucks Unknown spur 

001D-7.75-C 749598B Embarcadero Crossbucks Unknown spur 

001D-7.95-C 749599H Embarcadero Crossbucks Unknown spur 

 

Notes: 

(1) The California Public Utilities Commission (CPUC) assigned crossing number is formatted as 

follows: 

001: identifies Union Pacific Railroad 

D: identifies the Niles Subdivision 

Milepost: Here between 7.20 and 8.00 

Suffix: ‘-C’ indicates that the crossing is on a spur line 

 

(2) The US Department of Transporation (DOT) / Federal Railroad Administration assigns each 

railroad crossing an identifier consisting of six digits followed by a letter, e.g. 749591D. 

 

(3) Standards for crossing warning devices are specified in Commission General Order 75-C. 

Standard No. 1-R: Crossbuck assembly (MUTCD R15-1 sign only) 

Standard No. 8: automatic flashing light signals 

Standard No. 8-A: automatic flashing light signals, and additional flashing light signals on an 

overhead mast arm 

Standard No. 9: automatic gate and flashing light signals 

Standard No. 9-A: automatic gate and flashing light signals, and additional flashing light 

signals on an overhead mast arm 
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ER 04-0009 / Oak to Ninth Avenue Project IV-30 ESA / 202622 
Responses to Comments on the Revisions December 2008 

Letter D Responses – California Public Utilities Commission 

The comments submitted by the CPUC are all outside of the scope of the Court Order, Judgment 
and Writ. See Master Response B, Responses to Comments on Environmental Issues Outside the 
Scope of the Court Order. The comments raise issues that the CPUC raised in connection with the 
Draft EIR and which were either not raised in the litigation challenging the EIR, or were raised 
and the Court determined the City has adequately addressed the issue in the EIR. Nonetheless, for 
informational purposes for the public and decisionmakers, the responses below address and 
clarify a number of the points raised by the commenter. 

D-1.  The comment describes the existing physical conditions regarding railroad facilities near 
the project site. The comment is noted. 

D-2.  The commenter raises a concern about how analyses in the Final EIR and the Revisions 
addressed the rail corridor/crossings in the project area. As stated in the Final EIR 
(e.g., response to comments in Letter A and Letter M, both from the California Public 
Utilities Commission), plans for the proposed development project have taken into 
account the proximity of the rail corridor. The Response to Comment A-2 in the Final 
EIR described, and expanded upon, intersection improvements along Embarcadero and 
5th Avenue recommended in the Draft EIR, which are designed to limit queuing, which 
in turn would reduce the potential for the backup of vehicles to spill onto the railroad 
tracks. Master Response F in the Final EIR provided an expanded discussion of aspects 
of pedestrian activity at rail crossings. See Response to Comment D-5, below, regarding 
traffic analyses in the EIR and the Revisions, vis-à-vis railroad crossings. 

D-3.  The commenter notes collisions at railroad crossings that occurred since the City 
originally certified the EIR. The accident locations cited by the commenter are by and 
large removed (1.0 to 1.5 miles) from the project site, and there would be few, if any, 
project-generated trips passing through those locations. The only location near the project 
site (the single vehicle-train collision at the 5th Avenue crossing near Embarcadero) is 
acknowledged, but the occurrence of that one additional collision does not affect the 
EIR’s impact determinations. As described in Responses to Comments RR-3 and RR-4 of 
the Final EIR, while the potential for motor vehicle or pedestrian accidents (including at a 
railroad crossing) would exist under project conditions, the rate at which those accidents 
occur (i.e., accidents per number of vehicles or pedestrians) would not be expected to 
increase as a result of the project (because the proposed project would not introduce to 
the project area incompatible uses or design features that do not comply with Caltrans 
design standards). Further, the EIR already acknowledged the potential for accidents and 
considered appropriate mitigation measures. Thus, the comments by the CPUC are 
beyond the scope of the Revisions. See Master Response B, Responses to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

D-4. The CPUC notes vehicle and pedestrian collisions with train at railroad crossings in 
vicinities near the project. The CPUC also recommends improvements, e.g., signals and 
barriers to separate traffic streams, which may improve safety and railroad crossings.  

Similar issues and comments were analyzed in the EIR, and the Court found the City’s 
responses to be adequate. For example, the Draft EIR recognized the potential for 
conflicts between traffic streams, per Impact B.7. The CPUC recommended safety 



IV. Response to Comments 
 

ER 04-0009 / Oak to Ninth Avenue Project IV-31 ESA / 202622 
Responses to Comments on the Revisions December 2008 

improvements, including signals, medians and other barriers to separate traffic streams. 
In response, the City modified Mitigation Measure B.7, which would require, among 
other things, modifications to certain intersections, including signalization, the 
maintenance of fencing to separate pedestrian and train traffic, the installation of signage 
to warn pedestrians and cyclists, and the imposition of vehicle right turn only 
requirements. The Final EIR found that, with mitigation, the impacts would less than 
significant. The Court did not find that the EIR was inadequate with respect to these 
issues. Rather, the Court held that the City had a reasonable basis for its conclusions 
regarding traffic stream impacts and mitigation measures and had adequately responded 
to comments by the CPUC and others. (See Court Order, pages 45-49; see also CPUC 
letter dated December 22, 2005 [Comment Letter M in the Final EIR] and the response 
thereto in the Final EIR pages V-14 et seq. and VI-31 et seq.)  

Thus, the comments by the CPUC are out-of-scope. See Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order. Further, the 
recommendations are substantively similar to that which the CPUC previously provided. 
As such, the responses included in the Final EIR are relevant to the supplemental 
comments provided by the CPUC and adequately address the issues and comments 
provided by the CPUC.  

D-5. The commenter expresses an opinion that the intersection traffic analysis in the Revisions 
significantly understates the extent of congestion and delay at intersections in proximity 
to railroad crossings. The intersection analysis was based on the traffic engineering 
industry standard methodologies as presented in the 2000 Highway Capacity Manual. 
The operation analysis uses various intersection characteristics (lane geometry, traffic 
volumes, and traffic control device [signals or stop signs]) to estimate the average control 
delay (and associated level of service [LOS]) experienced by motorists traveling through 
an intersection. The reported LOS and delay represent average conditions during the 
weekday peak traffic hours (occurring during the 7:00 to 9:00 AM and 4:00 to 6:00 PM 
peak periods). The frequency of Amtrak passenger train service (Capital Corridor, San 
Joaquin, and Coast Starlight) during the aforementioned peak traffic hours is low 
(i.e., about four trains in each of the two two-hour periods), and freight rail service 
operates with no set/published schedule. While motorists wishing to cross the railroad 
tracks would experience delay during a train’s approach and passage that is not 
experienced at other times, that added delay would not materially affect the intersection’s 
peak-hour average delay and LOS.  

D-6. The commenter addresses the potential removal of railroad crossings or the Hanlon Lead 
by Caltrans in connection with its proposed I-880 seismic retrofit project. Neither the Oak 
to Ninth Project sponsor nor the City have proposed to, or would, remove the Hanlon 
Lead. The Caltrans proposal for the Hanlon Lead track is completely independent of, and 
would not be affected by, the Oak to Ninth project because the Hanlon Lead removal or 
relocation is part of the Caltrans I-880 project. Caltrans and the CPUC will make a 
decision with respect to the Hanlon Lead regardless of the Oak to Ninth Project. 
Moreover, the issues raised by the CPUC are outside the scope of the Court Order. See 
Master Response B, Response to Comments on Environmental Issues Outside the Scope 
of the Court Order. 

D-7. See Response to Comment D-5, above, regarding how the analysis used to calculate the 
intersection LOS is consistent with industry standard methodologies. Further, while the 
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comment accurately describes the 2025 PM peak-hour intersection LOS presented in 
Table II.B-1 of the Revisions, the appropriate (and pertinent) table to cite is Table II.B-2 
of the Revisions, which indicates that all of the cited intersections would operate at an 
acceptable LOS under 2025 conditions after implementation of EIR-identified mitigation 
measures.  

D-8. The commenter suggests that two intersections be added as EIR study intersections. 
Similar issues and comments were analyzed in the EIR, and the Court found the City’s 
responses to be adequate. For example, the Draft EIR used a screening process to identify 
a project study area that adequately covers the potential project-generated traffic impacts. 
Comments on the Draft EIR suggested additional study intersections. The City’s response 
pointed out that the suggested added study intersections do not warrant inclusion as a 
study intersection for the EIR per the aforementioned screening process. The Court did 
not find that the EIR was inadequate with respect to this issue. Thus, the comment is out-
of-scope. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order.  

D-9. See Response to Comment D-5, above, regarding how the analysis used to calculate the 
intersection LOS is consistent with industry standard methodologies. Also, see Responses 
to Comments D-10 through D-14, below, for responses to referenced specific comments.  

D-10. The comment refers to entities that are involved with modifications to railroad crossings. 
See Master Response B regarding what was included in the Revisions in order to comply 
with the Court Order. The City acknowledges that modifications to railroad crossings 
must be coordinated with UPRR and would require CPUC authorization. However, for 
City-controlled intersections (such as Embarcadero at 5th Avenue), there is no need for 
the City to seek authorization from CPUC, or any other agency, to install traffic signals.  

D-11. The commenter questions the feasibility of the proposed widening of Embarcadero and of 
the implementation of mitigation measures in that corridor due to the presence of railroad 
tracks and crossings. The presence of the railroad tracks and crossing was taken into 
consideration when mitigation measures identified for locations along Embarcadero were 
developed, and the Embarcadero widening by the proposed project is feasible regardless 
of what is done to the Hanlon Lead track as part of the Caltrans I-880 seismic retrofit 
project. The determination of impact significance after mitigation presented in the EIR 
and in the Revisions remains valid.  

D-12. See Responses to Comments D-13 and D-14, below, for responses to referenced specific 
comments.  

D-13. The commenter questions the feasibility of the mitigation measures identified for the 
intersection of Embarcadero and 5th Avenue. See Response to Comment D-4, above, 
regarding CPUC-cited collisions at railroad crossings that occurred since the City 
originally certified the EIR. Responses to comments in Letter M and Master Response F 
in the Final EIR stand as responsive to the commenter’s concerns. However, see 
Responses to Comments D-6 and D-11, above, regarding how the Hanlon Lead track is 
completely independent of, and would not be affected by, the Oak to Ninth project, and 
how mitigation measures for locations along Embarcadero identified in the DEIR took 
the railroad tracks and crossing into account. Also see Response to Comment D-3, above, 
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about how CPUC-cited collisions at railroad crossings that occurred since the City 
originally certified the EIR is not significant new information.  

An error was discovered in the mitigated LOS for AM peak-hour conditions at the 
intersection of Embarcadero and 5th Avenue, as reported in Table II.B-2 of the Revisions. 
The unmitigated LOS D (49.2 seconds of delay) was inadvertently reported as also being 
the mitigated LOS, which is incorrect. The improved conditions that the mitigation 
measure would provide for the PM peak hour logically would also provide improved 
conditions for the AM peak hour. As indicated on the LOS calculation sheet [page 10 of 
Appendix I of the technical resource document (Fehr & Peers Transportation Consultants, 
Oak to Ninth Project Final Traffic Study, August 26, 2005)], the correct mitigated 
AM peak-hour LOS would be LOS C (27.3 seconds of delay), and queues associated with 
LOS D conditions would not occur. Acceptable levels of service (LOS C) under 
mitigated conditions for the overall intersection and for the 5th Avenue approach to the 
intersection would ensure minimal queuing, and installation of additional signage (such 
as DO NOT STOP ON TRACKS), identified in the FEIR, would mitigate safety 
concerns.  

As part of standard practice, the abandoned track across Embarcadero near 8th Avenue 
would be eliminated as part of the project’s widening of Embarcadero along the project 
site frontage (i.e., from north of 4th Avenue to 9th Avenue). 

D-14. The commenter questions the feasibility of the mitigation measure identified for the 
intersection of Embarcadero and Broadway. See Response to Comment D-3, above, 
about CPUC-cited collisions at railroad crossings that occurred since the City originally 
certified the EIR. Also see Response to Comment D-5, above, regarding traffic analyses 
in the EIR and the Revisions, vis-à-vis railroad crossings, and how the analysis is 
consistent with industry standard methodologies. Pedestrian clearance time, and other 
design details for the conversion from all-way stop-control to traffic signal control 
(including, as relevant, design consideration suggested by the commenter), would be 
finalized at the time signal installation is warranted. As per standard construction 
management practices, affected entities (such as UPRR) would be notified when traffic 
signal installation is to occur, but for City-controlled intersections (such as Embarcadero 
at Broadway), there is no need for the City to seek authorization from CPUC, or any 
other agency, to install traffic signals. 

D-15 See Responses to Comments D-2 through D-14, above, regarding specific comments that 
are reiterated in this Conclusion portion of the comment letter.  

D-16. The comment is noted. The City will provide public notice of the availability of this 
responses document and a public hearing scheduled for the City Council, at least ten days 
prior to the public hearing.  

D-17. The comment is noted and does not address issues within the scope of CEQA or the 
Revisions. 
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Letter E Response – California State Lands Commission 

E-1.  Responses to the October 24, 2005 comments were previously presented in the EIR, and 
were responded to in responses to Letter I in the Final EIR. The comments raised therein 
are not within the scope of the Court Order. See Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order. 



Comment Letter F

IV-39



Comment Letter F

IV-40

skd
Line

skd
Line

lsb
Text Box
F-1

skd
Line

lsb
Text Box
F-1

lsb
Text Box
F-2

lsb
Text Box
F-3



Comment Letter F

IV-41

skd
Line

lsb
Text Box
F-3 cont.

skd
Line

lsb
Text Box
F-4



Comment Letter F

IV-42

lsb
Text Box
F-4 cont.

skd
Line

skd
Line

lsb
Text Box
F-5

skd
Line

lsb
Text Box
F-6

skd
Line

lsb
Text Box
F-7



Comment Letter F

IV-43

skd
Line

lsb
Text Box
F-7 cont.

skd
Line

lsb
Text Box
F-8

skd
Line

lsb
Text Box
F-9

lsb
Text Box
F-10

skd
Line

skd
Line

lsb
Text Box
F-11



Comment Letter F

IV-44

skd
Line

lsb
Text Box
F-11 cont.

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-12

lsb
Text Box
F-13

lsb
Text Box
F-14



Comment Letter F

IV-45

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-14 cont.

lsb
Text Box
F-15

lsb
Text Box
F-16

lsb
Text Box
F-17

lsb
Text Box
F-18

lsb
Text Box
F-19



Comment Letter F

IV-46

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-19 cont.

lsb
Text Box
F-20

lsb
Text Box
F-21

lsb
Text Box
F-22

lsb
Text Box
F-23

lsb
Text Box
F-24

lsb
Text Box
F-25

lsb
Text Box
F-26

skd
Line



Comment Letter F

IV-47

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-27

lsb
Text Box
F-28

lsb
Text Box
F-29

lsb
Text Box
F-30

lsb
Text Box
F-31

lsb
Text Box
F-32

lsb
Text Box
F-33



Comment Letter F

IV-48

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-34

lsb
Text Box
F-35

lsb
Text Box
F-36

lsb
Text Box
F-37

lsb
Text Box
F-38

lsb
Text Box
F-39

skd
Line



Comment Letter F

IV-49

lsb
Text Box
F-40

skd
Line

skd
Line

lsb
Text Box
F-41

skd
Line

lsb
Text Box
F-42

lsb
Text Box
F-43

lsb
Text Box
F-44

lsb
Text Box
F-45

lsb
Text Box
F-46

lsb
Text Box
F-47

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line



Comment Letter F

IV-50

skd
Line

lsb
Text Box
F-48

lsb
Text Box
F-49

lsb
Text Box
F-50

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-51

lsb
Text Box
F-52

lsb
Text Box
F-53

lsb
Text Box
F-54

lsb
Text Box
F-55

skd
Line

skd
Line

skd
Line

skd
Line



Comment Letter F

IV-51

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-56

lsb
Text Box
F-57

lsb
Text Box
F-58

lsb
Text Box
F-59

lsb
Text Box
F-60

lsb
Text Box
F-61

skd
Line

lsb
Text Box
F-62

skd
Line

lsb
Text Box
F-63



Comment Letter F

IV-52

lsb
Text Box
F-63 cont.

skd
Line

lsb
Text Box
F-64

skd
Line



Comment Letter F

IV-53



Comment Letter F

IV-54



Comment Letter F

IV-55



Comment Letter F

IV-56



Comment Letter F

IV-57



Comment Letter F

IV-58



Comment Letter F

IV-59



Comment Letter F

IV-60



Comment Letter F

IV-61



Comment Letter F

IV-62



Comment Letter F

IV-63



Comment Letter F

IV-64



Comment Letter F

IV-65



Comment Letter F

IV-66



Comment Letter F

IV-67



Comment Letter F

IV-68



Comment Letter F

IV-69



Comment Letter F

IV-70



Comment Letter F

IV-71



Comment Letter F

IV-72



Comment Letter F

IV-73



Comment Letter F

IV-74



Comment Letter F

IV-75



Comment Letter F

IV-76



Comment Letter F

IV-77



Comment Letter F

IV-78



Comment Letter F

IV-79



Comment Letter F

IV-80



IV. Response to Comments 
 

ER 04-0009 / Oak to Ninth Avenue Project IV-81 ESA / 202622 
Responses to Comments on the Revisions December 2008 

Letter F Response – Coalition of Advocates for Lake Merritt (CALM) 
and Joyce Roy / Brian Gaffney 

F-1. The commenter states that the Court “set aside the EIR and the findings, statement of 
overriding considerations and Mitigation Monitoring and Reporting Program for the Oak 
to Ninth project.” The Court did not set aside the EIR. The Court voided the certification 
of the EIR and ordered the City to take action as required by the Court Order, the 
Judgment and the Writ, which required the City to revise its analysis for specific issues. 
See Master Response A, Response to Comments on the Public Policy Merits of Project 
Approval, and Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order. Additionally, the only findings voided by the Court 
are the CEQA Findings.  

F-2. See Master Response C, Public Review Process of the Revisions. 

F-3. The commenter incorrectly states that the Revisions merely states that past projects are 
found in the setting discussion, EIR Appendix D.4, and that the cumulative growth 
scenario and does not include an analysis of the past projects. Each cumulative discussion 
section of the Revisions first describes the past, present, and reasonably foreseeable 
projects relevant to the particular topic (e.g., land use) and then contains an analysis of 
the cumulative conditions and the project’s potential contribution to those conditions in 
the context of the applicable significance criteria. These discussions vary depending on 
(1) whether there is any opportunity for the project to combine with other past, present or 
reasonably foreseeable development to create a cumulative impact; (2) whether 
cumulative development has resulted in a significant adverse impact under the 
significance criteria; (3) whether the project would result in a considerable contribution to 
any significant adverse cumulative impacts; and (4) whether the potentially significant 
cumulative impact or the project’s contribution are mitigated. The discussion of these 
considerations in the context of each environmental topic constitutes an analysis. The 
relevant description or listing of the past projects is an integral element of the analysis 
and as evidenced by the discussion in each section is not used as a substitute for an 
analysis. 

F-4. The commenter notes his interpretation of the recent California Supreme Court case: 
Environmental Protection and Information Center v. California Department of Forestry 
and Fire Protection, 44 Cal. 4th 459 (2008) (EPIC). The analysis in this document 
substantially exceeds the discussion of past projects found acceptable under CEQA by the 
Supreme Court in the EPIC case. The Supreme Court found the setting discussion in the 
EIR/EIS sufficiently discussed the cumulative impact of past projects. In particular, the 
Supreme Court stated that although the discussion of past projects in the setting section of 
the EIR/EIS was “somewhat muted in the EIS/EIR, it was present to some degree.” The 
Supreme Court also acknowledged “the discussion of cumulative impacts should be 
guided by the standards of practicality and reasonableness.” In any event, the approach 
taken in the Revisions is based on the direction provided by the Court Order and is not 
limited to the approach approved by the Supreme Court. The cumulative impacts analysis 
in the Revisions exceeds the standards described in EPIC. 

F-5. The commenter states that the City has not revised its consideration of present and 
reasonably foreseeable projects in the Revisions. The Court did not find invalid the EIR’s 



IV. Response to Comments 
 

ER 04-0009 / Oak to Ninth Avenue Project IV-82 ESA / 202622 
Responses to Comments on the Revisions December 2008 

scope of relevant present or reasonably foreseeable projects, therefore that analysis is not 
revised from the EIR. Instead, the Court found that the record contained data on past, 
present, and reasonably foreseeable projects, but certain sections of the EIR did not 
provide sufficient analysis of that data. The Revisions responds to each of the deficiencies 
found by the Court. See Master Response B, Response to Comments on Environmental 
Issues Outside the Scope of the Court Order.  

The EIR and the Revisions properly use the projections-based approach to cumulative 
impacts. The EIR uses a list of actual projects as a check to confirm that the projections-
based approach provides meaningful and accurate information. The comment letter does 
not offer either facts or analysis that undermine or contradict the accuracy of the 
approach taken in the EIR and the Revisions. The commenter provides a copy of the City 
of Oakland’s Active Major Development Project’s List October-November 2008. The 
projects identified on the list are (1) located a distance from the Oak to Ninth Project site 
and surroundings to combine for a cumulative impacts; (2) identified in the Updated 
Cumulative Growth Scenario Updated for the Oak to Ninth Project, which was included 
in Appendix A.4 of the EIR; and/or (3) consistent with the Oakland General Plan and 
therefore already considered within the regional cumulative growth model. Thus, the 
projects included in the list attached to the comment letter do not provide support for the 
commenter’s suggestion that the EIR and the Revisions do not properly consider 
cumulative impacts. 

Although not within the scope of the Court Order, this response addresses the present and 
reasonably foreseeable projects named by the commenter; and the consideration of these 
projects demonstrates that the EIR and Revisions properly consider cumulative impacts 
For example, the Oak Knoll Project is located approximately 9 miles from the Oak to 
Ninth Project site (along Interstate 580 in southeast Oakland). Thus, the Oak to Ninth 
Project and the Oak Knoll Project would not combine to result in cumulative impacts for 
topics that require physical proximity to combine and that are addressed by the Court 
Order (land use, geology, noise, hazardous materials, biological resources, and visual 
quality). The Oak Knoll Project is identified in the Oakland General Plan Land Use and 
Transportation Element, as well as the preceding 1996 Final Oak Knoll Reuse Plan and 
the 1998 Oak Knoll Redevelopment Plan, and is therefore incorporated in the regional 
cumulative growth model for population/housing, public services and utilities and 
services systems, which have a broader cumulative geographic scope.  

The commenter also names the Measure DD projects at Lake Merritt, which are a series 
of projects funded by the Measure DD bond measure program. Measure DD projects 
were included in the analysis in the EIR, for example, in the Final EIR Master 
Response F (Pedestrian Activity at Nearby Rail Crossings), Master Response G, (Phasing 
of Open Space and Trail Improvements), and numerous responses to individual 
comments on the Draft EIR. Further, the Measure DD projects are in furtherance of and 
consistent with the Oakland General Plan and are thus reflected within the growth 
projections used in the cumulative analysis for the EIR.  

F-6. The commenter states that the Revisions errs because it states where the lists of past, 
present, and future projects can be found but does not include those listed projects in its 
analysis of cumulative impacts. The Revisions (page II.A-2) explains that present projects 
in the relevant geographic area are included among the projects listed in Tables D.4-5a, 
D.4-5b, D.4-6a, and D.4-6b in Appendix D.4 of the EIR; and that reasonably foreseeable 
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future projects expected to be completed in the geographic area by 2025 are in the 
cumulative growth projections and among the projects listed in Tables D.4-5a, D.4-5b, 
D.4-6a, and D.4-6b. The Revisions further explains that the present and future projects 
include housing opportunity sites in the Estuary Channel area and the area of East 
10th Street and 9th Avenue, small-lot single-family residences in Embarcadero Cove, and 
new commercial and infill/intensification commercial projects in Embarcadero Cove. 
This summary of present and future projects is appropriate for the analysis of cumulative 
land use impacts, particularly given the physical separation of the proposed project from 
surrounding neighborhoods as explained later in the analysis in the Revisions. 

F-7. The commenter states that the Revisions discussion of community division impacts 
contradicts the EIR. The commenter is confusing the EIR discussion of a project-specific 
impact with the analysis of cumulative impacts provided in the Revisions. Impact A-1 in 
the Draft EIR states that “the project would develop new and different uses and buildings 
immediately adjacent to and surrounding Fifth Avenue Point and may result in the 
physical division of an existing community.” It is important to note that Fifth Avenue 
Point is surrounded by the project site, and thus the project alone could divide or disrupt 
this existing community. Mitigation Measure A.1 in the Draft EIR recommends design 
measures to address this impact. The Revisions states that the project would not result in 
any physical division of an existing community in any of the areas surrounding the 
project site, because of the site’s physical separation from other surrounding 
neighborhoods. This statement is an accurate assessment of the project’s impact when 
combined with past, present, and anticipated future projects in these surrounding 
neighborhoods. The Revisions goes on to state that the project-specific potential impact 
on the Fifth Avenue Point area could not combine with any other project, because Fifth 
Avenue Point is completely surrounded by the Oak to Ninth project and the potential 
impact is related to the project’s removal of the surrounding industrial/warehouse area on 
the project site. Thus, the Draft EIR and the Revisions are not contradictory. 

The commenter further states that the Revisions errs in concluding that, because 
“mitigation measures will reduce this project-specific potential impact to less than 
significant,” “[c]onsequently, the project would not combine with other past, present, or 
reasonably foreseeable future projects to physically divide an existing community.” The 
commenter has taken this statement out of context. The complete statement from the 
Revisions (page II.A-3) is as follows: 

The project-specific potential impact on the Fifth Avenue Point area 
could not combine with any other project, because the Fifth Avenue 
Point is completely surrounded by the Oak to Ninth project and the 
potential impact is related to the project’s removal of the surrounding 
industrial/warehouse area on the project site. There is no physical 
opportunity for any other project to contribute to this impact. Moreover, 
mitigation measures will reduce this project-specific potential impact to 
less than significant. Consequently, the project would not combine with 
other past, present, or reasonably foreseeable future projects to 
physically divide an existing community on the project site or in the 
surrounding area.  
 

The Revisions thus does not conclude that the project would not contribute to cumulative 
impacts simply because the project-specific impact can be mitigated. The mitigation of 
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the project-specific impact is just one factor considered in the cumulative impact 
analysis. 

F-8. The Revisions does not simply state that the project would be consistent with plans, as the 
commenter suggests. The Revisions (pages II.A-3 through II.A-4) reiterates the EIR 
conclusions regarding project consistency with the Land Use and Transportation Element 
(LUTE) of the General Plan, the Estuary Policy Plan, and zoning regulations. The 
Revisions indicates that, while the project would result in changes to Estuary Policy Plan 
policies and zoning regulations for the site, these changes would be consistent with the 
LUTE and other General Plan policies, as described in the EIR. The Revisions goes on to 
evaluate the extent to which the project-proposed changes would contribute to cumulative 
impacts. The analysis concludes that, since the project would be generally consistent with 
the land use policies of applicable plans, it would not combine with past, present, or 
reasonably foreseeable future projects to cause a significant adverse cumulative land use 
impact based on a conflict with a plan or policy. In support of this conclusion, the 
Revisions describes the most relevant General Plan policies with which the project would 
be consistent, including policies encouraging revitalization of underused sites, 
development of mixed uses on the waterfront, improved public access to the shoreline, 
expanded parks and large open spaces, opportunities for using alternative transportation 
modes, sensitivity of new development to adjacent communities, preservation of sensitive 
environments, and a mix of housing types. 

F-9. The commenter believes the “contribution approach” to evaluating cumulative impacts is 
not permitted. CEQA Guidelines Section 15355 states that “the cumulative impact from 
several projects is the change in the environment which results from the incremental 
impact of the project when added to other closely related past, present, and reasonably 
foreseeable probable future projects.” Thus, cumulative impact analysis evaluates the 
project’s incremental impact – or “contribution” – in relation to impacts from other 
projects. The approach used in the Revisions complies with CEQA Guidelines Section 
15355. The analysis of cumulative land use policy impacts is not based on the 
comparative sizes of the projects; the commenter does not provide any evidence to 
support this claim. 

F-10. The Revisions (page II.A-5) states that “existing uses that are compatible with current 
plans and policies, present projects, and reasonably foreseeable future projects will 
combine with the project to have a beneficial effect in terms of land use plan consistency 
with plans and policies for this area of the Oakland Estuary.” In other words, the project 
would contribute to a trend of Estuary area development being increasingly consistent 
with planning policies for the area, and this trend is a potentially beneficial cumulative 
impact. The fact that some existing uses are not consistent with City land use policies that 
call for waterfront revitalization is not relevant to this conclusion regarding the 
cumulative policy impact. 

F-11. The commenter also suggests that the Revisions does not consider the project-specific 
land use compatibility impact in the analysis of cumulative impacts. The Revisions 
(pages II.A-5 through II.A-6) discusses the project-proposed land use changes in relation 
to cumulative impacts. The Revisions indicates that the potential land use compatibility 
impact is limited to concerns on the project site, and the EIR recommended mitigation 
measures that would reduce the impact to a less-than-significant level. For these reasons, 
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the project would not combine with other projects to create a significant adverse land use 
compatibility impact.  

F-12. The commenter believes the “contribution approach” to evaluating cumulative impacts is 
not permitted. CEQA Guidelines Section 15355 states that “the cumulative impact from 
several projects is the change in the environment which results from the incremental 
impact of the project when added to other closely related past, present, and reasonably 
foreseeable probable future projects.” Thus, cumulative impact analysis evaluates the 
project’s incremental impact – or “contribution” – in relation to impacts from other 
projects.  

F13. The Revisions does not conclude that no cumulative land use compatibility impact would 
occur simply because the project-specific impact would be mitigated. As discussed 
above, the Revisions indicates that the project-specific impact would be limited to the 
boundaries of the project site, and thus would not combine with other projects to create a 
significant adverse cumulative impact. 

F-14. The commenter states that “…the Revisions to the EIR continues to focus on the project’s 
“contribution” to traffic levels of service,” and that this approach is improper The 
approach taken in the Revisions to the assessment of cumulative traffic impacts in the 
EIR was proper, and consistent with CEQA Guidelines. The analysis first describes 
traffic conditions, and identifies unacceptable level of service (LOS), under cumulative 
conditions. (See Response to Comment F-15 below for a description of how 2025 With 
Project Conditions represent the cumulative [“all inclusive”] conditions.) The analysis 
then assesses whether the project’s incremental contribution to those cumulative 
conditions would be considerable (i.e., whether the project would cause a cumulative 
significant impact). Contrary to the commenter’s statement, the Revisions does not 
conclude that the more severe the existing problem, the less significant the project’s 
impact on the cumulative condition.  

Further, regarding the significance criteria applied and the intersections analyzed under 
those criteria, the Revisions analyzes cumulative impacts using all of the six significance 
criteria to the extent applicable (i.e., when the conditions of the criteria were relevant –
e.g., is it a signalized or unsignalized intersection?, is the intersection located within or 
outside the Downtown area?, what is the baseline LOS?). Each of the six criteria was 
used at least once to identify cumulatively considerable (significant) impacts. 

F-15. The Revisions does not avoid analysis of past projects. As stated on page I-5 of the 
Revisions, “past projects” refers to existing development. Specific to the analysis scenario 
for cumulative traffic impacts (2025 With Project Conditions), existing traffic volumes 
on study area roads (traveling through study area intersections) consist of traffic 
generated by occupants and visitors of previously approved projects (i.e., ”past 
projects”). Those existing traffic volumes were increased to 2025 With Project 
Conditions by adding traffic growth tied to “present projects” (i.e., projects under 
construction at the time of the EIR preparation), “reasonably foreseeable future projects” 
(i.e., those reflected in the updated cumulative growth scenario projections), and the 
proposed Oak to Ninth Project. Therefore, analysis of 2025 With Project Conditions 
assesses the cumulative (“all inclusive”) conditions.  
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F-16. The commenter misread the Revisions and incorrectly characterizes the basis for the 
18 intersections being analyzed for cumulative impacts in 2025. As stated on page II.B-2 
of the Revisions, the 18 intersections were selected for analysis because they would 
operate at an unacceptable LOS E or F under 2025 With Project peak-hour conditions. As 
stated in Response to Comment F-15, above, 2025 With Project Conditions represent the 
cumulative (“all inclusive”) conditions. The 34 intersections not analyzed for cumulative 
impacts in 2025 would all operate at acceptable levels of service LOS in the cumulative 
context (with past, present and reasonably foreseeable projects plus the proposed project), 
and therefore could not experience a cumulatively significant impact. The analysis 
presented in the Revisions fully demonstrates whether the project’s contribution to the 
unacceptable level of service in 2025 is cumulatively considerable. 

F-17. The Revisions complies with CEQA requirements to set forth feasible measures to 
mitigate significant impacts. The conclusion that no feasible mitigation measures are 
available (for Impacts B.3c, B.3e, and B.3h) to improve operations to acceptable levels 
(or at least to mitigate the project’s impact) was reached only after possible 
improvements were explored and tested for feasibility. The explorations entailed 
extensive field reviews, and reviews of previous studies. As stated on pages II.B-16 
and II.B-17 of the Revisions, for those three intersections, physical constraints 
(i.e., inability to widen the Webster Tube, and insufficient available right-of-way for 
additional travel lanes) cause mitigation to be infeasible. That same support to the 
conclusion of infeasibility was provided previously in the Draft EIR and in Master 
Response C of the Final EIR.  

Comments from agencies (including the City of Alameda) about the discussion of 
mitigation measures provided in the Draft EIR, and suggested additional measures, were 
fully responded to in the Final EIR (Master Responses C and D in the Final EIR).  

It is noted that the commenter was mistaken to include Impact B.3a (Atlantic Avenue and 
Webster Street) in this comment. The Revisions cited improvements proposed by the City 
of Alameda, which would mitigate the project’s contribution to the cumulative impact to 
a less-than-considerable level.  

F-18.  The significance criteria used in the Revisions are the same criteria used in the EIR. The 
Revisions revises only the analysis the City was required to revise by the Court. The 
geology significance criteria are not such an issue. See Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order. Moreover, the 
significance criteria acknowledge that compliance with building construction 
requirements is not optional for a project but is mandatory under California law. CEQA 
does not require public agencies to ignore compliance with the mandatory requirements 
of state and local law in assessing the potential for significant impacts. Additionally, the 
City conservatively did what the commenter suggests – it found the two seismic impacts 
to be potentially significant and required mitigation measures based on state and local 
codes, among other criteria. 

F-19. The commenter states that the seismic mitigation measures defer analysis of project 
conditions and impacts until after EIR certification. This deferral claim is beyond the 
scope of analysis required to comply with the Court Order, Judgment and Writ. The EIR 
analyzes seismic impacts in Section IV.F, Geology, Soils, and Seismicity. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
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Court Order. Nonetheless, the EIR and Revisions contain a comprehensive analysis of the 
project site’s geology, soils, and seismicity conditions. The two potential seismic impacts 
are fully acknowledged and detailed mitigation measures provided. This information and 
analysis confirmed that all of the conditions on the site can be addressed through standard 
geotechnical engineering solutions as required by the mitigation measures and state and 
local law. The additional site-specific design level geotechnical investigations and 
construction methods required by the mitigation measures can only be prepared when the 
project buildings are designed and the specific locations of buildings are identified. This 
occurs prior to issuance of building permits, as required by the mitigation measures. 
Further, the revised mitigation measures require the analysis and implementation of 
architectural and engineering methods and materials as warranted. 

F-20. The commenter states that the Revisions does not contain any analysis of actual seismic 
impacts upon which to base potential mitigations. This issue is beyond the scope of 
analysis required to comply with the Court Order, Judgment and Writ. The EIR analyzes 
seismic impacts in Section IV.F, Geology, Soils, and Seismicity. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 
The EIR contains an analysis of the geology, soils and seismicity conditions on the 
project site. This information is the basis for the determination of the potential seismic 
impacts and mitigation measures. In the Revisions, the City addresses only the Court 
Order finding that the EIR did not sufficiently support the conclusion that the mitigation 
measures would mitigate potential seismic impacts to less-than-significant levels. No 
additional analysis is required. Moreover, actual seismic impacts (e.g., potential soil 
liquefaction) are considered. 

F-21. The commenter states that the Revisions does not analyze how Mitigation Measures F.1 
and F.2 support a conclusion that potential impacts have been reduced to less-than-
significant levels. The Revisions contains 14 pages (II.F-1 through II.F-14) of analysis to 
support the conclusion that potential seismic impacts have been reduced to less-than-
significant levels. This analysis explains (a) the significance criteria; (b) the state 
regulations governing the mitigation of seismic hazards; (c) the California Building Code 
requirements relating the seismic safety, including an explanation of specific 
requirements; (d) the City of Oakland ordinances related to mitigating seismic and other 
geologic hazards; (e) the implementation process for regulatory requirements and 
responsibilities that ensure that projects are built in compliance with state and local 
seismic safety requirements; (f) the geologic/geotechnical investigations prepared for the 
project site; and (g) the seismic hazard mitigation. This comprehensive explanation and 
analysis supports the findings that the two potential seismic impacts are reduced to less-
than-significant levels. 

F-22. The geographic context in the Revisions is the same as in the EIR (Draft EIR p.IV.F-21). 
The commenter raised this issue in the lawsuit challenging the EIR (“ Petitioners argue 
that the EIR failed to define the geographic scope of the area affected by each cumulative 
impact, or provide a reasonable explanation for the geographical limitation used in the 
analysis,…”) (Court Order p. 37), and the Court specifically denied this challenge 
(“Petitioners challenge is not well taken …. The petitions for writ are DENIED as to this 
issue.”) (Court Order pp. 37-38). Thus, this comment is outside the scope of the 
Revisions. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order.  
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F-23. The conclusion regarding the potential for significant cumulative seismic impacts is 
premised on several factors: (a) the project’s compliance with all applicable codes and 
mitigation measures, (b) the significant distance between project structures and other 
structures in the project area because of streets and setbacks, and (c) the compliance of 
other past, present, and future structures with applicable code requirements. All three of 
these factors are discussed in the Revisions. The EIR cumulative analysis focused on 
compliance with applicable code requirements and reached the same conclusion that no 
significant cumulative impacts would result. The Revisions provides an expanded 
analysis that specifically addresses the issues required by the Court. There is no 
inconsistency between the EIR and the Revisions. 

F-24.  The Revisions explains that there are no other present or reasonably foreseeable future 
projects that could combine with the project and past projects to cause a significant 
cumulative impact. The surrounding past projects are identified and the analysis 
concludes that the physical distance between project structures and these other structures 
and the required code and mitigation compliance would prevent the possibility of any 
damage to project structures combining with nearby past projects. Similarly, there are no 
other present or future projects that are close enough for damage to those structures to 
combine with potential damage to the project structures, and all present and reasonably 
foreseeable future projects would be required to comply with seismic safety code and 
mitigation requirements. Thus, the analysis presents facts to support its conclusion that no 
seismic cumulative impacts would result.  

F-25. As described in the Revisions, potential structural damage to I-880 would not combine 
with any structural damage to buildings on the project site because I-880 is more than one 
hundred feet from any new structures on the project site. 

F-26.  The Revisions analysis notes that, except for a portion of the Ninth Avenue Terminal 
(Terminal), all of the past structures on the project site will be demolished. Thus, these 
past projects could not contribute to any potential cumulative impact. Second, the 
analysis discusses the remaining Terminal structure, the buildings at the Fifth Avenue 
Point, and the Embarcadero roadway, the only past projects near or on the project site 
that, during or following a seismic event, could have the potential for structural damage 
to combine with the project structures. The Terminal and most likely the buildings in the 
Fifth Avenue Point were built under less sophisticated buildings codes and do not meet 
the requirements of current codes for seismic safety. As part of the project, the remaining 
portion of the Terminal and its supporting piers would be retrofitted to meet current 
seismic safety requirements.  The EIR analysis, however, notes that setbacks and street 
widths are significant enough and the project’s compliance with current building code 
and other seismic safety requirements will ensure that any damage to project structures 
would not combine with damage to these nearby structures to cause a significant 
cumulative effect. Thus, the analysis discusses past projects not in compliance with 
current codes and the potential for these projects to combine with the project for a 
cumulative impact. 

F-27. The Court found that the EIR had not sufficiently considered past and present projects in 
the cumulative geology impact discussion. The Revisions describes the limited 
opportunity for the potential structural damage to the project related to a seismic event to 
combine with structural damage related to a seismic event from other past, present, or 
reasonably foreseeable future projects to cause a cumulative significant impact. The 
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discussion identified the only past projects near the project structures and explained why 
no combining of impacts would occur. There are no present projects under construction 
near the project site that could combine with the project to cause significant cumulative 
impacts. Additionally, there are no future projects near the project site that would 
combine with the project for a significant adverse cumulative impact related to structural 
damage from seismic events. One nearby future project is the seismic upgrade of I-880. 
This project would reduce impacts related to structural damage from seismic events. 
Additionally, I-880 is located more than one hundred feet from any structure on the 
project site and potential structural damage from the freeway and the project would not 
combine for a cumulative impact.  

F-28. The Revisions considers the cumulative traffic noise impacts of the project together with 
past, present, and reasonably foreseeable future projects and does not use a “ratio theory” 
approach. This issue was not raised in the lawsuits challenging the EIR and was not 
addressed in the Court Order, the Judgment or Preemptory Writ. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 
Moreover, this statement is incorrect. The Revisions (page II.G-2) states that a cumulative 
traffic noise impact would result if the project would result in a 5-dBA permanent 
increase in ambient noise levels in the project vicinity above levels existing without the 
project. This significance criterion (i.e., a 5-dBA noise increase) is a quantified threshold, 
not a ratio. It measures the actual amount of traffic noise contributed by the project; it 
does not express project traffic noise as a percentage (or ratio) of total traffic noise. The 
EIR’s use of the 5-dBA threshold was not disapproved by the Court. The only issue 
required to be addressed in the Revisions was an explanation of how past and present 
projects are accounted for in the cumulative analysis. Neither the EIR’s methodology nor 
threshold for cumulative traffic noise was addressed by the Court.  

The commenter indicates that the Revisions “expressly analyzes roadway noise by 
comparing existing conditions to expected conditions in 2010 and 2025” but does not 
elaborate on this comment. Comparing existing conditions to projected conditions is an 
integral part of cumulative impact analysis. 

See Responses to Comments F-14 through F-17, above, for responses to the comments on 
the traffic analysis. The traffic analysis and the traffic noise analysis in the Revisions are 
consistent and adequately respond to the Court Order. 

F-29. The Revisions identifies and evaluates the amount of traffic noise that the project would 
contribute to the cumulative (year 2025) scenario. This scenario combines the project’s 
impacts with those of other projects anticipated to be developed by 2025. This approach 
does not improperly “isolate the project’s incremental impacts,” as stated by the 
commenter. The approach used in the Revisions is consistent with the CEQA Guidelines 
Section 15355, which states that “the cumulative impact from several projects is the 
change in the environment which results from the incremental impact of the project when 
added to other closely related past, present, and reasonably foreseeable probable future 
projects.”  

F-30. As explained in the Revisions (p. II.G-1), the Court specifically addressed the EIR’s 
analysis of cumulative traffic noise impacts. The appropriate significance criterion for 
evaluating cumulative traffic noise impacts is the potential for a permanent increase in 
traffic noise. Intermittent or temporary noise (e.g., from construction traffic) was 
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adequately addressed in Section IV.G, Noise, in the EIR and was not a subject of the 
Court Order. The Court Order did not raise questions about cumulative impacts from 
construction traffic [short-term] noise. See Master Response B, Response to Comments 
on Environmental Issues Outside the Scope of the Court Order. The significance criterion 
cited in the Revisions (i.e., the potential for a 5-dBA permanent increase in ambient noise 
levels) is the most appropriate and measurable criterion for evaluating the project’s 
contribution to cumulative traffic noise impacts, which is the sole noise-related issue 
raised by the Court Order. Other criteria listed in the EIR address issues such as project 
operational noise, construction noise, and airport noise and are not appropriate as 
significance criteria for cumulative traffic noise impacts. 

F-31.  The geographic area used to conduct the cumulative impact analysis for roadway noise 
described in the Revisions is the same as the area described in the EIR and specifically 
upheld by the Court Order. As stated on page IV.G-29 of the EIR, the relevant 
geographic area is the Oak to Ninth District and surrounding freeways and major 
roadways in the vicinity; further, the cumulative analysis of roadside noise levels 
considered the results of noise measurements in the project area shown in Table IV.G-6 
in the EIR. The Revisions merely provides further detail on the cumulative geographic 
context analyzed in the EIR by stating the roadway segments analyzed in Table IV.G-6. 
The analysis reflects cumulative noise generated by the project and background growth, 
as modeled from traffic levels along these roadways. 

F-32. The cumulative traffic noise data for existing, 2010, and 2025 conditions are shown in 
Table IV.G-6. The text on p II.G-2 of the Revisions explains the data in this chart, 
including how it incorporates past, present, and reasonably foreseeable projects, 
including the Oak to Ninth Project, and provides the technical evidence to show that no 
significant cumulative traffic noise impacts would occur.  

F-33. See Response to Comment F-32, above. 

F-34. The geographic area used to conduct the cumulative impact analysis for hazardous 
materials described in the Revisions is consistent with the area described in the EIR. Like 
the Revisions, the EIR recognizes that “hazardous material impacts typically occur in a 
local or site-specific context versus a cumulative context combined with other 
development projects” (Draft EIR p. IV.H-25), but indicates that effects of other projects 
may combine during the simultaneous transport of materials from other development 
sites, as also stated in the Revisions (p. IV.H-1). Therefore, the EIR identifies the “project 
vicinity (per the Oakland Cumulative Growth Scenario as refined for this EIR)” for the 
geographic context, recognizing both the local or site-specific nature of hazardous 
materials effects as well as the potential for combination during simultaneous local 
transport. The Revisions discussion of geographic context on page II.H-1 does not change 
or conflict with this description in the EIR. 

F-35. In order for the project to contribute to cumulative hazardous materials impacts, releases 
of project-related hazardous materials would need to occur simultaneously with, or at the 
same time as, releases from other projects in the vicinity. The commenter does not 
explain how the Revisions references to “simultaneous” releases and the use of the terms 
“combine” and “at the same time” represent a failure to analyze the impacts of the project 
in combination with past, present, and future projects. Simultaneous releases are the way 
in which cumulative hazardous materials impacts could occur. The commenter is also 
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incorrect in stating that “past and future projects by definition could never meet this novel 
criteria [sic].” The Revisions (Section II.H) explains the ways in which past, present, and 
future projects could combine to cause simultaneous releases, although it acknowledges 
the instances in which simultaneous releases would be unlikely. While hazardous 
conditions on existing sites that have not been cleaned up would remain in place until 
proposed for redevelopment, such sites do not exist adjacent to the project site to 
“combine” (through migration) to create a potential cumulative impact. Development or 
redevelopment of nearby contaminated sites would be required to remediate those 
conditions pursuant to existing regulatory requirements. The Revisions details the 
possible combinations of simultaneous hazardous materials releases and explains the 
reasoning for focusing on future projects. s (pp. II.H-1 through II.H-2 and pp. II.H-4 
through II.H-5): 

• Past projects would generally not combine with the project to cause a cumulative 
hazardous materials effect because these past projects have completed remediation 
efforts. 

 
• Present projects also would be unlikely to combine with the project to cause a 

cumulative hazardous materials impact because the remediation work associated 
with these projects is expected to be completed prior to the start of remediation at 
the project site.  

 
• Reasonably foreseeable future projects that could combine with the project are 

included in the cumulative growth projections. Some reasonably foreseeable future 
projects may involve remediation activities that could require transport of 
hazardous materials to an off-site location. Although predicting which, if any, of 
the future projects might result in the transport of hazardous materials at the same 
time as the project is speculative, this scenario could potentially occur and is 
analyzed in the Revisions. 

 
As required by the Court, this discussion provides a detailed analysis of whether and how 
cumulative impacts may occur considering past, present, and reasonably foreseeable 
future projects. The commenter fails to acknowledge the whole analysis in this section, 
which examines the potential for past, present, and reasonably foreseeable future projects 
to combine with the project for a significant cumulative impact. 

F-36. Hazardous materials releases during remediation or transportation represent the only 
reasonably foreseeable way in which the project’s hazardous materials impacts could 
combine with those from other past, present, and future development. See Response to 
Comment F-34, above. The commenter refers to a general list of issues provided in 
Section IV.H, Hazardous Materials, in the Draft EIR. The issues are addressed in the 
Draft EIR and incorporated into the cumulative impact discussion in the Revisions as 
appropriate. For example, “past chemical use and potential buildup of associated toxic 
substances in soil and groundwater” refers to an existing condition that would be 
remediated as part of the project; while unlikely, this remediation has the potential to 
cause hazardous materials releases that could combine with releases from other sites in 
the vicinity, as described in the Revisions.  

F-37. CEQA does not prohibit the use of existing regulatory requirements as mitigation 
measures. EIRs routinely recommend federal, state, and local laws and regulations as 
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mitigation for hazardous materials impacts. See CEQA Guidelines Section 15064(h)(3), 
which provides: “A lead agency may determine that a project’s incremental contribution 
to a cumulative effect is not cumulatively considerable if the project will comply with the 
requirements in a previously approved plan or mitigation program which provides 
specific requirements that will avoid or substantially lessen the cumulative problem (e.g. 
water quality control plan, air quality plan, integrated waste management plan) within the 
geographic area in which the project is located. As described in the Revisions, in the 
unlikely event that hazardous materials releases from the project coincided with releases 
from other development, extensive federal, state, and local laws and regulations would 
make the potential for cumulative hazards even more unlikely. These laws and 
regulations are thoroughly described in the Revisions.  

F-38. The commenter states that the Revisions revises the project description for the hazardous 
materials impact discussion. The Revisions states on page II.H-8 that “the proposed 
project would involve large-scale remediation activities that would substantially improve 
the environmental conditions on the site as well as for the adjacent Estuary.” This and 
similar statements throughout the hazardous materials analysis do not revise the project 
description but appropriately speak to the relevant component of the project, as described 
on page III-20 of the EIR Project Description, which discusses numerous components of 
the proposed project. The Revisions document appropriately discusses Jack London 
Square as a potential development site that could likely combine with remediation 
activities that could occur simultaneously on the project site. Reference to this nearby 
project does not redefine the project in any way. See Response to Comment F-34, above, 
regarding the cumulative context. 

F-39. In Section II.I of the Revisions, the subsection titled “Mitigations and Effects of Past, 
Present, and Future Projects” evaluates the combined biological effects of the project and 
past, present, and future projects. Issues discussed include biological conditions on sites 
within the study area (including prevalence of non-native vegetation, hazardous materials 
contamination, and storm drainage conditions), applicable mitigation measures, and the 
potential for cumulative benefits through wetland restoration and other improvements. 
The Revisions concludes that the project in combination with past, present, and 
reasonably foreseeable future projects would result in a less-than-significant cumulative 
impact on biological resources, particularly considering the positive effects of past and 
present projects on natural communities and wetlands in the vicinity. Contrary to the 
commenter’s statement, the Revisions does not “only lists and catalogues projects.” 

F-40. See Response to Comment F-37. 

F-41. Neither the EIR nor the Revisions states or assumes that all future projects will be 
properly mitigated, but that other projects would be required to implement measures and 
comply with applicable regulations that avoid and reduce adverse effects to biological 
resources and that, such projects result in beneficial effects in many cases. Further, it is 
appropriate to acknowledge, as the EIR does, that there may be projects approved that 
have significant effects despite regulatory compliance and implementation of measures, 
but this does not counter the beneficial effects that may occur with other projects that 
incorporate improvements to biological conditions, water quality, storm water, wetlands, 
etc. As discussed in Response to Comment F-37, CEQA does not prohibit the use of 
existing regulatory requirements as mitigation measures, and applicable biological 
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resources regulations (which are thoroughly described in the Revisions) would make the 
potential for cumulative biological resources impacts even more unlikely. 

F-42. The commenter truncates the biological resources cumulative impact determination 
presented in the EIR to suggest that the impact would be significant. As the EIR states 
and the Revisions further clarifies to apply to biological resources including wetlands, 
“the effect of the project on biological resources, in combination with other foreseeable 
projects, would be less than significant.” The Revisions presents an in-depth cumulative 
analysis discussion starting on page II.I-2, which supports the continued less-than-
significant cumulative impact determination from the EIR. 

F-43. The commenter states that the Draft EIR information referenced in the Revisions does not 
discuss “the historical context of population, housing and employment.” The EIR and the 
Revisions contain information about population, housing, and employment in the project 
area, Oakland, and the region. This information shows the result of all past development 
and other economic and social activities and trends. CEQA does not require a history of 
population, housing, and employment context or trends in order to evaluate potential 
cumulative impacts. It is sufficient to describe the existing conditions that fully reflect 
past development activity, and evaluate whether the results of this past activity in 
combination with present and reasonably foreseeable future development would result in 
potential significant adverse cumulative impacts based on the applicable significance 
criteria.  

F-44. The commenter incorrectly states that it is impermissible to examine the project’s 
potential to contribute to cumulative impacts. The CEQA Guidelines provide: “A 
cumulative impact consists of an impact which is created as a result of the combination of 
the project evaluated in the EIR together with other projects causing related impacts. An 
EIR should not discuss impacts which do not result in part from the project evaluated in 
the EIR” (CEQA Guidelines Section 15130(a)(1)). Thus, if, under the significance 
criteria, a project does not contribute to a significant adverse cumulative impact, then no 
discussion of the potential impact is required. 

F-45. The commenter incorrectly states that the Revisions does not include the significance 
criterion from the EIR: Displace significant numbers of existing housing, necessitating 
the construction of replacement housing elsewhere in excess of that contained in the 
City’s Housing Element. This criterion is referenced as criterion (1) on page II.J-2 of the 
Revisions in the paragraph under the heading Significance Criteria. The commenter also 
incorrectly states that the Revisions does not explain why the criterion “has not been 
applied to cumulative impacts.” The paragraph under the heading Potential for 
Displacement of Substantial Numbers of Exiting Housing Units or People on page II.J-2 
of the Revisions discusses how the project, which does not displace housing, has no 
potential to contribute to this impact. 

F-46. The commenter states that the Revisions “impermissibly” focuses on the project impacts 
rather than the combined impacts of past, present, and future projects. CEQA requires a 
discussion of the project’s potential to contribute to a cumulative impact. In order to 
determine whether a project could contribute to a potential adverse cumulative impact, 
the City must consider the project’s potential to have an adverse impact under the 
significance criteria. In this analysis, the potential for the project to contribute to 
significant adverse cumulative impacts is fundamental. For example, the project could 
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not contribute to a potential significant cumulative impact related to the displacement of 
substantial numbers of existing housing units (criterion (1)) because the project would not 
displace any housing units. Similarly, the reasons why the project would not contribute to 
a potential significant cumulative impact related to displacement of substantial numbers 
of businesses and jobs necessitating the construction of replacement facilities in excess of 
that contemplated by the General Plan or increasing the distance traveled between uses 
and their markets (criterion (2)) are explained on pages II.J-2 and II.J-3. Additionally, the 
analysis on page II.J-3 explains why no significant adverse cumulative impact under 
criterion (2) would occur from past, present, or reasonably foreseeable future projects. 
With respect to criterion (3), the text on pages II.J-3 and II.J-4 explains why the project 
has no potential for a potential impact based on this criterion. With respect to 
criterion (4), the text on pages II.J-3 and II.J-4 explains how the project, and other recent 
past projects, present projects, and reasonably foreseeable future projects, would have a 
beneficial impact on revitalizing this area of Oakland. Consequently, no significant 
adverse project or cumulative urban decay impact would occur. No additional discussion 
is required. 

F-47. The commenter incorrectly states that the Revisions did not identify past, present, and 
future projects considered. Pages II.J-1 and II.J-2 describe the sources of information 
about past, present and reasonably foreseeable future development that are considered in 
this analysis, and the analysis mentions specific projects. Additionally, the commenter 
overlooks the nature of the analysis that is appropriate based on the facts and the type of 
impacts discussed. CEQA does not require that an EIR research and document every 
individual project that contributes to generalized cumulative economic and social trends, 
particularly where the data show that no significant adverse cumulative impacts have or 
would occur and that the project has no potential to contribute to any such impacts.  

F-48. The Revisions (p. II.K-1) describes past and present projects, noting that they are 
generally small to medium-sized residential and commercial developments or 
rehabilitations and reuse of existing space. The Revisions describes visually prominent 
past projects, including the nearby residential condominiums known as The Landing and 
The Portobello as well as less visually prominent projects. Thus, the text and the 
photographs include past and present projects in the analysis as required by the Court 
Order. 

F-49. The Revisions uses the phrases “dense urban setting” and “developed urban area” as 
general descriptions of the visual environment in the project site vicinity. For example, 
the Revisions states that past and present projects, which are generally small to medium-
sized residential and commercial developments or rehabilitations, are not visually 
significant given the “dense urban setting”; and that the interior and exterior lights of 
buildings and lighting visible through windows, in parking lots, and on city streets are 
typical of a “developed urban area.” These statements are relevant to the consideration of 
cumulative visual impacts. The Revisions does not imply that the noted phrases are 
“significance criteria” or rely on these statements alone to rule out cumulative impacts. 
The Revisions contains a thorough discussion of each of the aesthetics-related 
significance criteria contained in the CEQA Guidelines and the City of Oakland’s 2004 
CEQA Thresholds/Criteria of Significance Guidelines. Also see Response to 
Comment F-50, below. 
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F-50. See Response to Comment F-49, above. The statement cited by the commenter is part of 
the Revisions’ description of past, present, and future projects as well as its analysis of 
cumulative impacts on visual character and quality. The fact that reasonably foreseeable 
future projects mainly involve renovations, rehabilitations, or use conversions of existing 
buildings is directly relevant to this analysis because, by reusing existing buildings rather 
than constructing new ones, the projects have less potential to affect the visual setting. 
The Revisions discusses this issue in detail. The Revisions does not imply that this 
statement about future projects is a significance criterion. The Revisions contains a 
thorough discussion of each of the aesthetics-related significance criteria contained in the 
CEQA Guidelines and the City of Oakland’s 2004 CEQA Thresholds/Criteria of 
Significance Guidelines. 

F-51. The photo simulations referenced in the Revisions provide an important illustration of the 
existing visual setting and the project’s potential impact on that setting. The commenter 
believes the photos do not “relate to the historical visual context.” The photos directly 
relate to the “historical visual context” by illustrating past patterns of development in the 
area and the project’s potential impacts on those patterns. The Revisions does not use the 
simulations as a “substitute” for discussion of projects or project impacts. Section IV.K 
of the Revisions thoroughly discusses the project’s potential contribution to cumulative 
visual impacts, referring to the photo simulations only as illustrations in the discussion of 
impacts on visual character and views.  

The commenter believes the Revisions “limits its consideration to the project and existing 
conditions.” However the commenter himself notes the Revisions description of future 
projects as including renovations, rehabilitations, and use conversions of existing 
buildings (see Response to Comment F-50, above). In addition to describing the project 
and existing conditions, the Revisions describes and evaluates the effects of present and 
future projects; see the subsection titled Cumulative Analysis Considering Past, Present, 
and Reasonably Foreseeable Future Projects in Addition to the Project in Section II.K of 
the Revisions. Specific future projects noted in the Revisions analysis include the Jack 
London Square Redevelopment Project planned for nine sites located generally between 
Clay, Jackson, and 2nd Streets and the Embarcadero roadway.  

F-52. The commenter is incorrect in stating that the Revisions does not employ each of the 
stated visual significance criteria in analyzing potential cumulative visual impacts. In 
Section II.K the Revisions, the subsection titled Visual Character and Quality evaluates 
the potential for substantial degradation of existing visual character and quality. The 
subsection titled Views and Scenic Vistas evaluates potential adverse effects on scenic 
vistas and resources. The subsection titled Light and Glare evaluates the potential for 
new sources of light or glare. The subsection titled Shadow evaluates the potential for 
shadows to affect solar collectors, parks, open space, or historic resources. Finally, the 
subsection titled Provision of Adequate Light evaluates potential impacts in relation to 
policies and regulations that address the provision of adequate light. This approach is 
outlined in the subsection titled Significance Criteria in Section II.K of the Revisions. 

The Revisions reproduces and refers to shadow diagrams (Draft EIR Figures IV.K-20 
through IV.K-33) and other relevant figures in the Draft EIR and Final EIR. As discussed 
in detail in the Revisions, shadow from past projects is depicted in each of the existing 
condition shadow studies, and shadow from the proposed project is considered in 
combination with existing conditions in all of the shadow studies in the EIR. As stated in 



IV. Response to Comments 
 

ER 04-0009 / Oak to Ninth Avenue Project IV-96 ESA / 202622 
Responses to Comments on the Revisions December 2008 

the Revisions, no present or reasonably foreseeable future projects are known that would 
create increased shadow near the proposed project site that could combine with project 
shadows to create a cumulative shadow effect; the present and reasonably foreseeable 
future projects are either located too far away from the project site or are primarily 
renovations, rehabilitations, or use conversions of existing structures that would not 
involve substantial changes in building form or appearance. The commenter does not 
present any evidence to dispute these conclusions. 

F-53. The Revisions contains a detailed discussion of cumulative impacts on visual character 
and quality, and concludes that the proposed project, combined with closely related past, 
present, and reasonably foreseeable future projects, would not result in a significant 
adverse cumulative impact. Similarly, the Revisions contains a detailed discussion of 
cumulative impacts on views and scenic vistas, concluding that the proposed project, 
combined with closely related past, present, and reasonably foreseeable future projects, 
would not result in a significant adverse cumulative impact (and would in fact add to the 
visual interest of views in the area). CEQA does note require mitigation measures for 
impacts that are less than significant. 

The commenter is incorrect in stating that “the Revisions does not reveal what past, 
present, and future projects it considers.” Section II.K of the Revisions describes past, 
present, and reasonably foreseeable future projects relevant to the analysis of cumulative 
visual impacts. In addition, in the evaluation of cumulative visual character and view 
impacts, this section of the Revisions specifies and describes particularly relevant 
projects, such as the future Jack London Square Redevelopment Project, which is 
depicted in photo simulations. 

F-54. As discussed in the Revisions, the analysis of cumulative public services impacts 
considers past projects through its evaluation of existing services and facilities along with 
cumulative growth projections, which account for past, present, and reasonably 
foreseeable future projects. “Past projects” (i.e., existing development) within the study 
area and the city as a whole contribute to existing and projected service demands. In the 
analysis of cumulative public services impacts, the important consideration is whether 
service demands from the project might combine with existing demands and other 
projected demands to create a need for new or altered public service facilities. 
Section II.L of the Revisions provides this analysis. 

F-55. The geographic contexts for cumulative public services topics presented in the Revisions 
is consistent with that in the EIR (Draft EIR p.IV.L-20); the Revisions document provides 
greater detail by providing a geographic context for each of the public services topics, 
whereas the EIR provided a comprehensive context that encompassed all of the topics. 

F-56. Section II.L of the Revisions discusses cumulative impacts on police services. The 
commenter mischaracterizes how the CIP information fits into the cumulative analysis. 
Fundamentally, the analysis demonstrates that the Oakland police and fire departments 
can meet past, present, and reasonably foreseeable projects growth without constructing 
major new facilities, the construction of which would have a significant impact. This 
conclusion is supported by the entire analysis in the Revisions. 

F-57. The Revisions does not defer analysis of fire service impacts to the CIP budgetary 
process. Section II.L of the Revisions discusses Oakland Fire Department (OFD) requests 
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in the City’s approved budget, noting that both the 2005-2010 and 2007-2012 CIPs focus 
on staffing, training, and maintenance and repair of existing facilities and do not provide 
for any new or physically altered facilities. This is one factor in the overall conclusion 
that past, present, and reasonably foreseeable development would not result in the 
construction of significant new facilities that could cause significant new impacts. 

F-58. As explained in Responses to Comments F-56 and F-57, above, the Revisions concludes 
that no new or altered police or fire protection facilities would be needed to serve the 
proposed project when considered in combination with past, present, and reasonably 
foreseeable future development. The Revisions goes on to indicate that, should any new 
or altered facilities be required in the future, mitigations measures imposed through the 
CEQA review process and the City’s standard conditions of approval would likely reduce 
potential impacts to less-than-significant levels. As noted in the Revisions, this finding is 
consistent with City findings related to the Oakland General Plan. The finding is not 
essential to the current analysis of the project’s contribution to cumulative impacts. 
Moreover, the comment is speculative and provides no evidence that the project would 
have a significant cumulative impact to police and fire facilities. 

F-59. The commenter is incorrect in stating that “there is no discussion of the combined effects 
of the project in combination with past, present and future projects on schools.” The Draft 
EIR and Revisions discuss existing student enrollment in Oakland Unified School District 
(OUSD) schools, along with the number of students anticipated from the proposed 
project. As discussed in the Revisions, the OUSD expects overall enrollment to decrease 
in the foreseeable future. Thus, it is reasonable to conclude that the combined effect of 
the project and past, present, and reasonably foreseeable future projects would not result 
in the need for new or altered schools. The Revisions therefore concludes that the 
cumulative impact on schools would be less than significant and that no mitigation is 
required. Furthermore, as discussed in the Revisions, Senate Bill 50 (SB50) provides that 
developer payment of school impact fees must be deemed full and complete mitigation of 
school impacts. The project sponsor, the sponsors of all past projects since the passage of 
SB50, all present projects, and reasonably foreseeable future projects would be required 
to pay these fees, as noted in the Revisions. 

F-60. As described throughout Section II.L of the Revisions, the proposed project, combined 
with other closely related past, present, and reasonably foreseeable future development, 
would not result in a significant adverse cumulative public services and recreation 
impact. This point has been clarified in the revision of Impact L.6 contained in the 
Revisions. Since no significant impact has been identified, no mitigation is required. 

F-61. The geographic contexts for cumulative utility impacts topics presented in the Revisions 
are consistent with that in the EIR (Draft EIR p.IV.M-17); the Revisions provides greater 
detail by providing a geographic context for each of the utilities topics, whereas the EIR 
provided a comprehensive context that encompassed all of the topics. One variation is the 
geographic context for cumulative impacts on wastewater treatment utilities, which is 
clarified in the Revisions as EBMUD’s Special District No.1, which includes the cities of 
Alameda, Berkeley, Emeryville, Oakland, and Piedmont, and as the Stege Sanitary 
District, which includes El Cerrito, Kensington, and parts of Richmond. This is an 
appropriate expansion and refinement of the geographic context described in the EIR as 
“Oakland and its surrounding areas, in accordance with the Oakland Cumulative Growth 
Scenario as refined for this EIR.” 
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F-62. “Past projects” (i.e., existing development) within the applicable water, wastewater, and 
solid waste service areas contribute to, and are accounted for in, existing and projected 
service demands. In the case of water supply and wastewater service, for instance, the 
demand from past, present, and reasonably foreseeable future projects is reflected in the 
East Bay Municipal Utility District (EBMUD) Urban Water Management Plan (UWMP), 
which reports on current and projected demands based on regional population 
projections. For solid waste service (i.e., landfill capacity), the demand from past, 
present, and reasonably foreseeable future development is reflected in the Alameda 
County Integrated Waste Management Plan (ACIWMP), which identifies landfill 
disposal and capacity needs through the year 2025 based on existing and projected future 
development. The Revisions contains a detailed description of these planning documents. 
This approach is appropriate for the cumulative impact analysis. As described in the 
Revisions, both the UWMP and ACIWMP are based on comprehensive population 
projections; these projections account for existing development within the relevant 
service areas as well as reasonably foreseeable development. The Revisions details the 
ways in which the demand projections account for past, present, and reasonably 
foreseeable future projects in the relevant service areas and concludes that the project, 
when combined with these other projects, would not result in a significant adverse 
cumulative utilities impact. The commenter is therefore incorrect in stating that the 
Revisions does not discuss the combined effects of the project and past, present, and 
future projects. 

The commenter’s statement that the Revisions “relies upon paper water” was not raised in 
the lawsuits challenging the EIR, and was not addressed in the Court Order. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order. Moreover, the comment is inaccurate. The Revisions indicates that 
anticipated water demand would be met through existing water supply sources as well as 
new projects such as the Freeport Regional Water Project, a water supply project 
providing for delivery of water from the Sacramento River to EBMUD customers during 
drought years, and the Bayside Groundwater Project, a groundwater storage project. As 
indicated in the Revisions, both of these projects will provide supplemental water 
supplies to address the demand during multiple drought years. The Revisions states that 
(1) construction of the Freeport Regional Water Project is expected to be completed by 
2009 (Draft EIR p. IV.M-2; see also 2005 UWMP p. 2-15); and (2) the Bayside 
Groundwater Project was to be considered for approval in 2005, and the 2005 UWMP 
projected completion of Phase 1 by December 2007 (Draft EIR p. IV.M-3; see also 2005 
UWMP p. 2-18). Both projects are well under way and are intended only to provide 
supplemental water supplies in multiple drought years. Thus, it is not accurate to suggest 
that they represent “paper water” (i.e., a theoretical water supply, so-called because it 
exists only on paper). Further, the commenter does not provide any evidence or details to 
substantiate this claim. 

F-63. The commenter states that “it is unclear whether all or portions of the Revisions to the 
EIR are being added to the EIR.” As stated in Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order, the Court 
required that aspects of the EIR be revised; the Court did not require the City to revise the 
entire EIR, but only directed that revisions explain how past and present projects were 
accounted for in the cumulative analysis. Consistent with the Court Order, the Revisions 
“does not revise the EIR in any respect other than as directed by the Court…when the 
[Revisions] document is approved by the City and the court, it will be one of the 
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documents constituting the EIR.” Revisions to impacts statements or mitigation measures 
in the EIR are presented in the edited underlined/strikeout text throughout the Revisions 
document to specify changes. The revised mitigation measures are incorporated in the 
revised Mitigation Monitoring and Reporting Program, which has been prepared and is 
attached to the Staff Report to the City Council regarding the EIR and the Revisions. See 
specific Responses to Comments below regarding the commenter’s statement that there 
may be inconsistencies between the EIR and the Revisions document. 

F-64. See Master Response C, Public Review Process of the Revisions. In addition, the 
commenter incorrectly implies that the Revisions are to be considered in a vacuum. The 
Revisions are to be considered together with the prior CEQA documents, and the City 
Council will exercise its discretion whether to re-certify the EIR, as revised. 
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Letter G Response – East Bay Bicycle Coalition 

G-1.  The introductory comment is noted. 

G-2. The analysis of potential cumulative population and housing impacts of the project is 
presented in the Revisions (Section II.J) and addresses the applicable significance criteria. 
The comment suggests that there would be a significant cumulative population and 
housing impact resulting from burden on existing access and mitigation is required. The 
Revisions analysis concludes that the project, combined with past, present and reasonably 
foreseeable future projects would not result in a significant cumulative impact on 
population and housing (and employment). No mitigation is required. The project would 
improve access to the site for vehicles, pedestrians, and bikes. These improvements are 
described on pages III-19 and III-20 of the EIR. 

G-3. The commenter raises an issue not within the scope of the Court Order (viability of 
improvements funded per Measure DD to address existing site “isolation”). The EIR 
discusses the relationship of the project site to other areas and improvements envisioned 
to address “community division” in Section IV.A, Land Use, Plans, and Policies. See 
Master Response B, Responses to Comments on Environmental Issues Outside the Scope 
of the Court Order.  

With regard to cumulative land use impacts, the Revisions analysis of potential 
cumulative land use impacts evaluates the effects of the project combined with other past, 
present and reasonably foreseeable projects against the applicable significance criteria; 
there is no criterion or impact associated with reducing the existing isolation of the 
project site, as the commenter suggests. 

G-4. Project site access and safety is fully analyzed in Section IV.B, Transportation, 
Circulation, and Parking, in the EIR. This topic is not discussed in the Revisions as it is 
not within the scope of the Court Order. See Master Response B, Response to Comments 
on Environmental Issues Outside the Scope of the Court Order. In addition, see Response 
to Comment G-3, above. 

G-5. Project effects on existing and proposed bikeways and other pedestrian and bicycle 
facilities are fully analyzed in Section IV.B, Transportation, Circulation, and Parking, in 
the EIR. This topic is not discussed in the Revisions as it is not within the scope of the 
Court Order. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order.  

G-6. See Response to Comment D-4 regarding safety issues near the tracks. Bicycle and 
pedestrian safety impacts are fully analyzed in the EIR; mitigation measures identified 
therein were previously reviewed and approved as adequate. This topic is not discussed in 
the Revisions as it is not within the scope of the Court Order. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 

G-7. The project traffic analysis and mitigation measures in Section IV.B, Transportation, 
Circulation, and Parking, in the EIR were determined to be adequate; the Revisions only 
addresses the cumulative traffic intersection analysis pertaining to use of a significance 
criterion that represents a “ratio theory” approach. The comment addresses a topic not 
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within the scope of the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

G-8. The commenter raises an issue not within the scope of the Court Order. However, in 
Section IV.B, Transportation, Circulation, and Parking, the EIR identifies mitigation 
measures (Mitigation Measures B.4a and B.4b) that address transit service impacts. See 
Master Response B, Response to Comments on Environmental Issues Outside the Scope 
of the Court Order. 

G-9. The implementation schedule for all proposed traffic mitigations identified in the EIR is 
identified in the revised Mitigation Monitoring and Reporting Program, which is revised 
to reflect the Revisions.  

G-10. Impact B.3d is identified as significant and unavoidable because, as the EIR (Section 
IV.B, Transportation, Circulation, and Parking) and the commenter state, implementation 
of Mitigation Measure B.3d is not certain because the City of Oakland, as Lead Agency, 
could not implement the measure without the approval of Caltrans. If the mitigation 
measure is implemented, the impact would be less than significant. This issue is not 
within the scope of the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

G-11. The commenter addresses a topic not within the scope of the Court Order. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order. However, the EIR identifies several project elements and mitigation 
measures that reduce project vehicle trips and potential effects on both traffic (in EIR 
Section IV.B, Transportation, Circulation, and Parking) and air quality (in EIR 
Section IV.C, Air Quality). 

G-12. First the commenter refers to the merits of the project. See Master Response A, Response 
to Comments on the Public Policy Merits of Project Approval. Further, the commenter 
raises a topic that is not within the scope of the Court Order. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 

G-13. The comment is noted and also speaks to the merits of the project. See Master 
Response A, Response to Comments on the Public Policy Merits of Project Approval. 
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Letter H Response – League of Women Voters of Oakland 

H-1. The commenter raises questions about how modifying the project may reduce significant 
and unavoidable impacts identified in the EIR, which is a topic outside the scope of the 
Court Order. The EIR analyzed a range of project alternatives to address the significant 
impacts identified for the project. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

H-2.  The commenter raises environmental topics (vehicular and train traffic) that are not 
within the scope of the Court Order. The Court required the City to prepare specific 
revisions to the analysis in the EIR that do not pertain to this topic. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order. Also see Response to Comment D-5. 

H-3.  See Response to Comment H-2, above. 

H-4.  The commenter raises an environmental topic (train noise) that is not within the scope of 
the Court Order, which required the City to prepare revisions to the analysis to address 
noise from traffic and the cumulative intersection traffic significance criteria. The EIR 
analyzes the impact of the noise environment on the project in Section IV.G, Noise 
(Impact G.3), according to the applicable significance criteria. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 

H-5.  The comment raises issues related to an environmental topic (emergency access) that is 
outside the scope of the revisions to the EIR required by the Court Order. The EIR 
analyzes emergency access in Section IV.B, Transportation, Circulation, and Parking. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order.  

H-6. The statement in the Revisions cited by the commenter contained a typographical error 
that has been corrected in the Errata section at the end of this chapter. The corrected 
statement reads as follows (NOTE: Underlining indicates inserted text for page II.L-7 of 
the Revisions): 

Impact L.6: The proposed project, when combined with other closely 
related past, present and reasonably foreseeable future development 
in the vicinity, would not result in a significant adverse cumulative 
public services and recreation impact; no new or physically altered 
facilities will be required, and cumulative development would not 
result in substantial or accelerated physical deterioration of existing 
parks and recreational facilities. (Cumulative Impact: Less than 
Significant) 
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Letter I Response – Ninth Avenue Terminal Partners LLC 

I-1. The commenter’s proposal for the Ninth Avenue Terminal is neither an environmental 
issue nor within the scope of the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval; and Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order.  
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Letter J Response – Oakland Green Party 

J-1. The Revisions concludes that cumulative impacts related to the following environmental 
topics would be less than significant: land use (Impact A.5); geology (Impact F.8); noise 
(Impact G.5); hazardous materials (Impact H.7); biological resources/wetlands 
(Impact L.8); population, housing, and employment (Impact J.6); visual quality and 
shadow (Impact K.5); public services (Impact L.6); and utilities and service systems 
(Impact M.6). Mitigation measures are not required for these less-than-significant 
impacts. 

The Revisions clarifies mitigation measures for seismic-related impacts (Mitigation 
Measures F.1 and F.2), including specific requirements of the project applicant. The 
Revisions also identifies a series of significant cumulative traffic impacts (Impact B.3a 
through B.3q) and identifies mitigation measures for these impacts. The Revisions thus 
recommends mitigation measures for all impacts identified as significant, as requested by 
the commenter. 

J-2.  For significant cumulative traffic impacts, the Revisions identifies the project applicant’s 
mitigation responsibilities and indicates which traffic improvements are outside the 
control of the City of Oakland (e.g., because the intersection is within another 
jurisdiction). The role of an EIR is to identify feasible mitigation measures, not to 
“include legally enforceable agreements” that “include all actions required for mitigations 
and their financial costs,” as suggested by the commenter. Under CEQA and related case 
law, mitigation measures must be reasonably related to the project impact. Thus, not all 
mitigation measures can legally be made “the sole financial responsibility of the 
developer,” as suggested by the commenter. 

J-3.  The commenter does not provide any evidence or details to substantiate the claim that the 
Revisions “underestimates impacts in many sections,” other than to state that “common 
sense tells us that the [traffic] effects will be much worse than the revised EIR suggests.” 
Thus, no further response is possible. 

J-4.  This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. 
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Letter K Response – Oakland Heritage Alliance 

K-1. The Revisions amends and supplements the analysis in the EIR. The City will exercise its 
discretion whether to re-certify the EIR, as revised, as well as whether to re-adopt CEQA 
findings and Statement of Overriding Considerations and the Mitigation Monitoring and 
Reporting Program, as they may be revised See also Master Response C, Public Review 
Process of the Revisions. 

K-2. This comment is beyond the scope of the Revisions. See Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order. In addition, as 
to the first point on page 2 of the letter (regarding Terminal Reuse) please note that the 
City has received a proposal from Ninth Avenue Terminal Partners (Partners) to reuse 
90,000 square feet of the 1930’s portion of the Ninth Avenue Terminal. The reuse 
proponents have submitted documentation that asserts that reuse would be feasible. 
However, the City has determined that the data submitted to date does not support such a 
conclusion. For example, as demonstrated by an expert report submitted by the Oak to 
Ninth developers, the Partners; proposal is based upon unrealistic assumptions regarding 
rehabilitation and construction costs as well as fair market rent. Thus, to date, an 
alternative to the plans per the Oak to Ninth Project approval is not feasible. Accordingly, 
the infeasibility determination that the Council previously reached, and that the Court 
upheld, remains valid.  

As to the second point on page 2 (re: project impacts related to traffic streams, see the 
Response to the Comment Letter D CPUC) 4.  

As to the third point on page 2 (re: other traffic impacts), see responses to Comment 
Letter D, Responses to Comments F-3 through F-5, F-14 through F-17, responses to 
Comment Letter G, and the traffic discussion in the Revisions. 

K-3: The commenter makes numerous assertions in this letter with respect to the analysis of 
the seismic Mitigation Measures F.1 and F.2. The overarching assertions are (1) the 
mitigation measures do not specify objective performance criteria and have not 
meaningfully been revised; and (2) the Building Code life safety standards do not provide 
for “immediate reoccupancy” of buildings following an earthquake, mitigate for other 
damage falling objects within the building, or protect against fire, utility disruption, and 
delayed emergency response. These assertions are addressed below. 

 Objective performance criteria: The Court Order did not include a finding regarding the 
performance criteria in the mitigation measures. Instead, it found that the EIR did not 
provide a sufficient analysis to support the finding that seismic hazards would be reduced 
to a less than significant level by showing how the mitigation measures would be applied. 
Thus, this comment is beyond the scope of the Court Order. See Master Response B. 
Further, the Revisions explains how the requirements of state and local codes, including 
the California Building Code, are objective performance criteria and are based on expert 
data, study, and experience as discussed in the Revisions. The nature of these 
requirements and their ability to reduce the potential impact to below the applicable 
standard of significance are explained on pages II.F-3 through II.F-14. Compliance with 
the standards required by the applicable codes is a mandatory requirement, and it is not 
necessary to repeat all of the detailed of requirements of these codes. Further, the 
Revisions includes revised mitigation measures that will reduce the impact to a level of 
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less than significant by requiring the developer to incorporate and implement the 
engineering methodologies.  

 Life safety requirement: The commenter asserts that the life safety requirements of the 
Building Code do not provide for “immediate reoccupancy” of buildings and do not 
mitigate for property/building damage from an earthquake. These issues are not 
addressed in the Court Order. See Master Response B. The standard of significance for 
potential seismic impacts is the exposure of people or structures “to substantial risk of 
loss, injury or death.” Compliance with the stringent life safety requirements of state law 
will reduce to a less-than-significant level the substantial risk of building loss and injury 
or death. The commenter recognizes this effect of the building codes by stating: “‘Life 
safety ‘means that in an earthquake of likely intensity and duration, even a severe one, 
building occupants would not be crushed by the collapse of the building or by debris 
falling from the building.” This result meets the significance criterion of substantially 
reducing the risk of loss of the building (i.e. complete collapse) and thus substantially 
reducing the risk that occupants would be injured or killed. There is no CEQA 
requirement to avoid repair to structures or to ensure that all buildings can be occupied 
immediately after an earthquake. 

The commenter also asserts that the life safety requirements of the building code do not 
ensure that objects inside buildings do not fall and cause injury during an earthquake. 
This issue was not addressed in the Court Order. Potential injury from falling objects 
within a building is not covered by the standards of significance and is not a CEQA 
impact. The City has no authority to regulate the placement of objects within private  

The comments regarding potential utility loss and potential impaired emergency access 
impacts on property damage and potential associated reoccupancy delay and costs were 
not addressed in the Court Order. The project’s potential impacts on the City’s 
emergency plans are discussed in the EIR (p. IV.H-25) and were found to be less than 
significant. This issue was not raised in the lawsuits challenging the EIR and was not 
addressed in the Court Order. See Master Response B. 

The commenter also asserts that the Revisions fails to consider the costs to repair utility 
lines. This is not an environmental issue under CEQA.  

K-4. The commenter states that the mitigation measure for liquefaction (F.2) does not address 
the risks to water mains and power conduits serving the project site and the increased risk 
of fire and impairment of reoccupancy. Additionally, the commenter states that the 
mitigation measures do not provide mitigation for settlement from an earthquake. The 
commenter requests site-specific investigations before mitigations are developed or 
evidence that the listed means are feasible and cost-effective to mitigate the liquefaction 
risk. The geotechnical investigation prepared for the project site provides the information 
necessary to identify potential liquefaction and settlement impacts on the project site 
associated with a seismic event. Mitigation Measure F.2 is based on the findings and 
recommendations of the site geotechnical investigation. All of the remedial methods in 
the geotechnical investigation and required by the building codes are standard, accepted, 
and proven engineering practices used throughout the Bay Area to overcome unfavorable 
soil conditions. By adopting the mitigation measure, the City has determined that it is 
feasible to implement the mitigation requirements. (See discussion in Revisions on II.F-12 
through II.F-13.) Mitigation Measure F.2 requires additional site-specific studies based 
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on final designs and locations for the project improvements (both structures and 
infrastructure). These studies cannot be performed until the buildings and other 
improvements are designed and their precise location identified. These site-specific 
studies are intended to confirm the precise remedial actions that will be required. 
Consequently, it is standard practice to require these studies and the development of 
precise remedial actions prior to the issuance of building permits. Mitigation Measure F.2 
provides mitigation requirements for both liquefaction and settlement induced by seismic 
events, and thus no additional mitigation is necessary.  

The requirements of Mitigation Measure F.2 apply to all improvements associated with 
the project, including the installation of water, power, and other utilities. The City 
requires that the standards in this mitigation measure and the building codes apply to all 
improvements associated with the project. Additionally, PG&E and EBMUD both require 
applicants for utility improvements to provide a site specific soils report that must set 
forth the specific requirements for design and installation of the utilities system to avoid 
or reduce to a less than significant level impacts from liquefaction. This will be achieved 
through surcharging (stockpiling soil to compress the liquefiable material), flexible 
connections and piping for power and welded steel piping for water that allow for soil 
movement from seismic induced liquefaction and settlement without damage to the 
connections and piping. For PG&E utilities, the applicant will retain a joint trench 
designer to prepare detailed drawings of the system that must be approved by PG&E. 
PG&E recently modified its installation requirements to require the use of flexible piping 
and flexible connections which allow for ground movement and settlement from seismic 
events without causing a break in the system. EBMUD will design and install (or retain a 
contractor supervised by EBMUD) the water system based on the applicant’s site specific 
soils report and paid for by the applicant. The power utilities will be owned and 
maintained by PG&E and the water utilities will be owned and maintained by EBMUD. 

K-5. The EIR and Revisions provide complete and accurate information about the seismic risks 
associated with development on the Oak to Ninth project site. These risks are typical of 
sites where San Francisco Bay has been filled. Sites in Oakland, Emeryville, 
San Francisco, Richmond, Redwood City and Alameda have the same or worse soil 
conditions as the Oak to 9th project site. No unexpected or atypical conditions have been 
identified by the commenter or by the geotechnical experts who have studied the site. The 
strict requirements of state and local law and reflected in Mitigation Measures F.1 and 
F.2 are based on expert study and data and proven techniques that will ensure that the 
potential for a significant impact associated with a seismic event (based on the City’s 
significance criteria) is avoided or mitigated to a less than significant level. “Early 
reoccupancy” of project buildings is not a CEQA issue. Moreover, given that the project 
structures will be constructed in compliance with current, sophisticated building code and 
engineering standards, the project buildings are substantially less likely than many older 
structures to suffer damage in an earthquake that would preclude subsequent occupancy.  

The commenter mischaracterizes the life safety requirements of the building code. The 
building code establishes the high standard of “life safety” as the minimum requirement 
that must be met for new structures. This is not, as characterized by the commenter, a low 
or minimal standard. The state has chosen a stringent performance requirement for new 
structures and other improvements to protect people from building collapse during an 
earthquake. In this way, the state and the city are imposing on new construction a high 
standard as the minimum requirement. Further, the mitigation measures mandate 
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incorporation of engineering techniques and methodologies as revealed by expert 
investigation. Consequently, the commenter’s suggestions for additional requirements are 
not supported by any evidence in the record and thus are not warranted. 
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Letter L Response – South of Nimitz Improvement Council (SONIC) 

L-1. The public review and comment process for the Revisions is specified in the first 
paragraph of page I-2 of that document and in the Notice of Availability of the Revisions 
Also see Master Response C, Public Review Process of the Revisions. 

L-2. A revised Mitigation Monitoring and Reporting Program to reflect changes made by the 
Revisions has been prepared and is attached to the Staff Report to the City Council 
regarding the EIR and the Revisions. The Revisions addresses the numbering sequence of 
cumulative traffic impacts and text changes to the mitigation measures that address 
cumulative geology, soils, and seismicity impacts. 

L-3. The commenter raises topics not within the scope of the revisions required by the Court 
Order. However, as discussed in responses to comments in the Final EIR, specifics 
regarding the fair share process that is required for some mitigation measures are 
addressed in the Mitigation Monitoring and Reporting Program. This topic is not 
addressed in the Revisions. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

L-4. Traffic impacts of the project are analyzed thoroughly in Section IV.B, Transportation, 
Circulation, and Parking, in the EIR. The Court required the City to prepare specific 
revisions to the analysis in the EIR that do not pertain to this topic, but that revise the use 
of a “ratio theory” approach to the cumulative traffic intersection analysis. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order. 

L-5. See Response to Comment L-4, above.  

L-6.  See Response to Comment L-4, above.  

L-7. See Response to Comment H-4, above. 

L-8. The commenter raises a topic that is not within the scope of the Court Order. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order. 
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Letter M Response – Waterfront Action 

M-2.  The comment suggests fundamental changes in the project as a means of reducing project 
contributions to cumulative traffic impacts. The analysis suggested by the commenter 
exceeds the EIR revisions required by the Court Order, and the alternatives analysis in 
the EIR thoroughly analyzes smaller project options. See Master Response A, Response 
to Comments on the Public Policy Merits of Project Approval.  

M-3. The commenter raises a question about traffic operations, which were analyzed 
thoroughly in Section IV.B, Transportation, Circulation, and Parking, in the EIR. The 
Court required the City to prepare specific revisions to the analysis in the EIR that do not 
pertain to this topic, but that revise the use of a “ratio theory” approach to the cumulative 
traffic intersection analysis. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. 

M-4. See Response to Comment M-3, above. In addition, the underlying EIR thoroughly 
considers circulation issues. 

M-5. See Responses to Comment M-3 and M-4, above. 

M-6. See Responses to Comment M-3 and M-4, above. 

M-7. See Response to Comment M-3, above. 

M-8. See Response to Comment M-3, above. 

M-9. The comment raises issues about the Ninth Avenue Terminal project and “cumulative 
damage to the historical fabric of the waterfront.” The comment does not pertain to the 
project that is the subject of the EIR or to the revisions required by the Court Order. The 
EIR analyzes potential historic resources impacts in Section IV.E, Cultural Resources. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order.  
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Letter N Response – Marina Carlson 

N-1. Comments regarding the merits of the project do not pertain to the revisions to the EIR 
required by the Court Order. See Master Response A, Response to Comments on the 
Public Policy Merits of Project Approval. See the responses that follow for discussion of 
the mitigation measures suggested by the commenter. 

N-2. The commenter errs in stating that the Revisions document “does not include any 
protections from liquefaction or special building requirements for the roadways and 
utilities.” Chapter II.F, Geology, Soils, and Seismicity, of the Revisions contains 
extensive analysis of liquefaction hazards and recommends mitigations (Mitigation 
Measure F.2) that include conformance to existing state laws, City ordinances, and 
application of accepted, proven construction engineering practices. These measures are 
commonly recognized as full and acceptable mitigation for liquefaction hazards. The 
fiscal considerations mentioned by the commenter (possible sources of government 
funding for road repairs after an earthquake on the Hayward fault) are speculative and 
outside the scope of CEQA analysis. 

N-3. The comment raises topics (urban design and planning) that are outside the scope of the 
revisions to the EIR required by the Court Order. Moreover, neither the EIR nor the 
Revisions represents the project as a proposed “gated community,” as the commenter 
suggests. Section IV.A, Land Use, Plans and Policies, of the EIR discusses public access 
to and from to the project. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order.  

N-4. The comment raises a topic (the project’s impact on views of the city skyline) that is 
outside the scope of the revisions to the EIR required by the Court Order. Section IV.K, 
Visual Quality and Shadow, of the EIR evaluates project impacts on views. See Master 
Response B, Response to Comments on Environmental Issues Outside the Scope of the 
Court Order.  

N-5. The comment raises issues related to an environmental topic (project conflicts with 
applicable land use policies) that is outside the scope of the revisions to the EIR required 
by the Court Order. See Master Response B, Response to Comments on Environmental 
Issues Outside the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, 
of the EIR evaluates potential project conflicts with applicable land use policies, 
including Oakland General Plan policies and zoning regulations.  

N-6. The first topic raised by the commenter (global warming-related floods and suggested 
mitigation measures) is outside the scope of the revisions to the EIR required by the 
Court Order. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order. See also Response to Comment L-8, above. 

Regarding liquefaction issues, see Response to Comment N-2, above. The mitigation 
measures suggested by the commenter for liquefaction impacts (e.g., assigning personal 
liability for disasters, purchasing earthquake insurance) involve analysis of fiscal 
responsibilities and are outside the scope of CEQA analysis. The commenter’s suggestion 
for “a study of other mitigation to deal with the projected and anticipated loss of land in 
the foreseeable future” is unclear and would involve making speculative assumptions 
about the effects of possible future disasters. 
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N-7. The comment raises issues related to an environmental topic (project impacts on water 
service) that is outside the scope of the revisions to the EIR required by the Court Order. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order. Section IV.M, Utilities and Service Systems, of the EIR 
evaluates the project’s potential impact on water service, and Section II.M of the 
Revisions provides an extensive analysis of cumulative impacts on water service. The 
mitigation measure suggested by the commenter (installation of a desalination plant) is 
not reasonably related to a potentially significant impact identified in accordance with 
CEQA. 

N-8. The comment raises issues related to an environmental topic (fire and emergency medical 
service response times to the project site) that is outside the scope of the revisions to the 
EIR required by the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. Section IV.L, Public 
Services and Recreation Facilities, of the EIR evaluates potential project impacts on fire 
and emergency medical services, including emergency access to the project site.  

N-9. See Response to Comment N-8, above. The mitigation measure suggested by the 
commenter (construction of an overpass for emergency vehicles) is not reasonably related 
to a potentially significant impact identified in accordance with CEQA. 

N-10. The comment raises issues related to an environmental topic (mitigation for police service 
impacts resulting from the project) that is outside the scope of the revisions to the EIR 
required by the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. Section IV.L, Public Services 
and Recreation Facilities, of the EIR evaluates potential project impacts on police service. 
The mitigation measures suggested by the commenter (private security services, funding 
for park rangers, Coast Guard compensation) are not reasonably related to a potentially 
significant impact identified in accordance with CEQA. 

N-11. The comment raises issues related to an environmental topic (limited public access to the 
project area) that is outside the scope of the revisions to the EIR required by the Court 
Order. See Master Response B, Response to Comments on Environmental Issues Outside 
the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the EIR 
discusses public access (including transit access) to and from the project, and Section 
IV.B, Transportation, Circulation, and Parking, of the EIR evaluates project impacts on 
site access, circulation, and transit service. 

N-12. See Responses to Comments N-14 through N-23, below. 

N-13. See Master Response C, Public Review Process of the Revisions. 

N-14. This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. 

N-15. The comment raises issues related to an environmental topic (project impacts on water 
service) that is outside the scope of the revisions to the EIR required by the Court Order. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order. Section IV.M, Utilities and Service Systems, of the EIR 
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evaluates the project’s potential impact on water service, and Section II.M of the 
Revisions provides an extensive analysis of cumulative impacts on water service.  

N-16. The comment raises issues related to environmental topics (the project’s impact on views, 
the separation of the project site from surrounding development, and public access to the 
site) that are outside the scope of the revisions to the EIR required by the Court Order. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order. Section IV.K, Visual Quality and Shadow, of the EIR 
evaluates project impacts on views. Regarding the site’s separation from surrounding 
development and related issues, see Response to Comment N-3, above. 

N-17. This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. 

N-18. This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. Chapter V, Alternatives, of 
the EIR evaluates development alternatives for the project site, including the No Project 
Alternative, Estuary Plan Alternative, Enhanced Open Space/Partial Ninth Avenue 
Terminal Preservation Alternative, Reduced Development/Ninth Avenue Terminal 
Preservation Alternative, and Ninth Avenue Terminal Full Preservation Sub-Alternative. 

N-19. See Response to Comment N-18, above. 

N-20. The comment raises issues related to an environmental topic (global warming-related 
floods) that is outside the scope of the revisions to the EIR required by the Court Order. 
See Master Response B, Response to Comments on Environmental Issues Outside the 
Scope of the Court Order. See also Response to Comment L-8, above. 

N-21. See Response to Comment N-2, above. Chapter II.F, Geology, Soils, and Seismicity, of 
the Revisions contains extensive analysis of liquefaction hazards and recommends 
mitigations (Mitigation Measure F.2) that include conformance to existing state laws, 
City ordinances, and application of accepted, proven construction engineering practices. 
These measures are commonly recognized as full and acceptable mitigation for 
liquefaction hazards. The fiscal considerations mentioned by the commenter (possible 
sources of funding for repairs after an earthquake) are speculative and outside the scope 
of CEQA analysis. 

N-22. See Responses to Comments N-2, N-6, and N-21, above. Assigning personal liability for 
damage due to potential future disasters, as suggested by the commenter, is outside the 
scope of CEQA analysis.  

N-23. This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. Regarding project 
consistency with the Oakland General Plan and zoning regulations, see Response to 
Comment N-5, above. 
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Letter O Response – Kathleen Jensen  

O-1.  The commenter raises issues related to an environmental topic (the project’s density and 
related traffic and parking impacts) that is outside the scope of the revisions to the EIR 
required by the Court Order. The Revisions evaluates cumulative traffic impacts as 
required by the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. Section IV.B, 
Transportation, Circulation, and Parking, of the EIR evaluates the project’s traffic and 
parking impacts, and Chapter V, Alternatives, of the EIR evaluates development 
alternatives for the project site. 

O-2.  The commenter raises issues related to an environmental topic (sidewalk width and lack 
of on-street parking) that is outside the scope of the revisions to the EIR required by the 
Court Order. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order. Section IV.B, Transportation, Circulation, and 
Parking, of the EIR evaluates the project’s parking and pedestrian safety impacts. 

O-3. The commenter raises issues related to an environmental topic (freeway traffic noise and 
sound wall requirements) that is outside the scope of the revisions to the EIR required by 
the Court Order. The Revisions evaluates cumulative traffic noise impacts as required by 
the Court Order. See Master Response B, Response to Comments on Environmental 
Issues Outside the Scope of the Court Order. Section IV.G, Noise, of the EIR evaluates 
project-related noise impacts and the need for sound walls.  

O-4. The commenter raises issues regarding the merits of the project (i.e., proposed building 
heights) and does not pertain to the revisions to the EIR required by the Court Order. See 
Master Response A, Response to Comments on the Public Policy Merits of Project 
Approval. 

O-5.  The commenter raises issues related to an environmental topic (Project effects on views) 
that is outside the scope of the revisions to the EIR required by the Court Order. The 
Revisions evaluates cumulative visual quality impacts as required by the Court Order. See 
Master Response B, Response to Comments on Environmental Issues Outside the Scope 
of the Court Order. Section IV.K, Visual Quality and Shadow, of the EIR evaluates 
project impacts on views. 

O-6.  The commenter raises issues related to an environmental topic (access to public 
transportation) that is outside the scope of the revisions to the EIR required by the Court 
Order. See Master Response B, Response to Comments on Environmental Issues Outside 
the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the EIR 
discusses public access to and from the project, and Section IV.B, Transportation, 
Circulation, and Parking, of the EIR evaluates project impacts on site access, circulation, 
and transit service. 
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Letter P Response – Dr. Arthur Lipow and Gretchen Lipow 

P-1. Traffic impacts of the project are analyzed thoroughly in the EIR. The Court required the 
City to prepare specific revisions to the analysis in the EIR that do not pertain to this 
topic, but that revise the use of a “ratio theory” approach to the cumulative traffic 
intersection analysis. See Master Response B, Response to Comments on Environmental 
Issues Outside the Scope of the Court Order. 
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Letter Q Response – Joyce Roy 

Q-1. See Response to Comment L-8, above. 
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Letter R Response – John Sutter 

R-1. See Response to Comment L-3, above. Also see Response to Comment H-1, above, 
regarding changes to the project to reduce potential impacts.  

R-2. The Court did not require the City to reopen the entire EIR, but to make specific 
revisions. No other aspect of the EIR is required to be revised. Thus, the Revisions 
addresses the EIR analysis and is not required to reassess the cumulative setting of past, 
present, and reasonably foreseeable future projects. Also see Response to Comment F-5, 
above. 
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Letter S Response– James E. Vann 

S-1. The comment raises issues related to an environmental topic (project consistency with the 
Estuary Policy Plan) that is outside the scope of the revisions to the EIR required by the 
Court Order. See Master Response B, Response to Comments on Environmental Issues 
Outside the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the 
EIR evaluates project consistency with the Estuary Policy Plan. 

S-2. The commenter states that cumulative effects would be significant and require mitigation 
at various intersections that are not listed in Table II.B-1 of the Revisions. See Response 
to Comment D-8, above. 

S-3. The comment raises issues related to an environmental topic (“isolation” of the project 
and the need for transportation alternatives) that is outside the scope of the revisions to 
the EIR required by the Court Order. See Master Response B, Response to Comments on 
Environmental Issues Outside the Scope of the Court Order. Section IV.A, Land Use, 
Plans and Policies, of the EIR discusses public access (including transit access) to and 
from the project, and Section IV.B, Transportation, Circulation, and Parking, of the EIR 
evaluates project impacts on site access, circulation, and transit service. 

S-4. The commenter states that the Revisions should include “signed promissory letters” for 
“compensation commitments” recommended by traffic-related mitigations. Providing 
such documentation is outside the scope of the revisions to the EIR required by the Court 
Order. CEQA does not require that recommended mitigation measures be accompanied 
by the type of documentation suggested by the commenter. 

S-5. The commenter suggests that “optimizing traffic signal timing” would lead to longer 
vehicle delays and cumulatively greater air quality impacts. Optimization of traffic signal 
timing is a common mitigation measure that reduces vehicle delays. The commenter has 
not provided evidence or support for the statement that signal optimization would cause 
greater traffic or air quality impacts. This topic is also previously addressed within 
Master Response E in the Final EIR.  

S-6. The comment raises issues related to an environmental topic (project pedestrian trip 
volumes and pedestrian safety at the adjacent train crossing) that is outside the scope of 
the revisions to the EIR required by the Court Order. See Master Response B, Response 
to Comments on Environmental Issues Outside the Scope of the Court Order. Section 
IV.B, Transportation, Circulation, and Parking, of the EIR evaluates project impacts on 
pedestrian safety. 

S-7. The comment raises issues related to an environmental topic (the project’s “climatic 
impacts” and reduction of the project’s contribution to global warming) that is outside the 
scope of the revisions to the EIR required by the Court Order. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 
See also Response to Comment L-8, above. 

S-8.  The commenter contends that the effects of liquefaction are “immeasurable” and “partly 
unknowable” and that related project impacts cannot be mitigated. The commenter does 
not provide additional details or evidence to support this assertion. Chapter II.F, Geology, 
Soils, and Seismicity, of the Revisions contains extensive analysis of liquefaction hazards 
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and recommends mitigations (Mitigation Measure F.2) that include conformance to 
existing state laws, City ordinances, and application of accepted, proven construction 
engineering practices. These measures are commonly recognized as full and acceptable 
mitigation for liquefaction hazards. 

S-9.  The comment raises issues related to an environmental topic (construction noise from 
future widening of I-880 and noise from train traffic) that is outside the scope of the 
revisions to the EIR required by the Court Order. See Master Response B, Response to 
Comments on Environmental Issues Outside the Scope of the Court Order. The Court 
Order required additional analysis of cumulative traffic noise impacts, i.e., the impacts 
that would result if traffic noise related to the project were added to traffic noise from 
other closely related past, present, and reasonably foreseeable future projects. 
Section IV.G, Noise, of the EIR evaluates other project-related noise impacts, including 
project exposure to the surrounding noise environment, and recommends mitigation 
measures.  

S-10. The commenter is incorrect in suggesting that the Revisions (specifically Impact I.8) does 
not address how dredged materials would be safely disposed. Chapter II.I, Biological 
Resources/Wetlands, of the Revisions includes extensive discussion of federal, state, and 
local requirements that regulate dredging and dredged material disposal. 

S-11.  The comment raises issues related to a topic (effects of “physical isolation” and 
“psychological separation from city and community interaction”) that is outside the scope 
of the revisions to the EIR required by the Court Order. See Master Response B, 
Response to Comments on Environmental Issues Outside the Scope of the Court Order. 
Section IV.A, Land Use, Plans and Policies, of the EIR discusses public access to and 
from the project. The psychological effect of physical isolation is not a required or 
appropriate topic for evaluation under CEQA. 

S-12.  The comment raises issues related to an environmental topic (project impacts on schools) 
that is outside the scope of the revisions to the EIR required by the Court Order. See 
Master Response B, Response to Comments on Environmental Issues Outside the Scope 
of the Court Order. Section IV.L, Public Services and Recreation Facilities, of the EIR 
evaluates project impacts on schools. 

S-13.  The comment raises issues related to an environmental topic (project impacts on libraries) 
that is outside the scope of the revisions to the EIR required by the Court Order. See 
Master Response B, Response to Comments on Environmental Issues Outside the Scope 
of the Court Order. Section IV.L, Public Services and Recreation Facilities, of the EIR 
evaluates project impacts on libraries. 

S-14.  This comment raises issues regarding the merits of the project and does not pertain to the 
revisions to the EIR required by the Court Order. See Master Response A, Response to 
Comments on the Public Policy Merits of Project Approval. 

S-15.  See Master Response C, Public Review Process of the Revisions. 
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Errata to the Revisions 
The following text corrections are made to the Revisions (new inserted text is shown as 
underlined format; deleted text is shown as strikeout format): 

1. Page II.B-10 – Paragraph at bottom of page (pertaining to Mitigation Measure B.3j): 
 

The project applicant shall pay for this measure. After implementation of this measure, 
the intersection would operate at an acceptable LOS C LOS D or better in both AM and 
PM peak hours. 

_______________________________ 

 
2. Page II.B-15 – Portion of Table II.B-2 (pertaining to the mitigated LOS and delay at 

Intersection #36 during AM peak hour):  
 

2025 CONDITIONS 
AM AND PM PEAK HOUR MITIGATED INTERSECTION  

LEVEL OF SERVICE (LOS) AND DELAY (seconds/vehicle) 

   With Project Condition Mitigated Condition 
   AM Peak PM Peak AM Peak PM Peak 

No. Intersection Mitigation LOS Delay LOS Delay LOS Delay LOS Delay 

#36 Embarcadero & 5th Avenue 
Widen 

Embarcadero
D 49.2 F >100 C 

D 
27.3 
49.2 C 29.9 

_______________________________ 

 
3. Page II.G-2 - Paragraph under Significance Criteria:  
 

Significance Criteria 
Based on the EIR’s traffic noise significance criteria, a cumulative traffic noise impact 
would result if the project, combined with other past, present, and reasonably foreseeable 
future projects, would result in a 5-dBA permanent increase in ambient noise levels in the 
project vicinity above levels existing without the project.  

_______________________________ 

 
4. Page II.L-7 – Last full paragraph under Summary: 
 

Impact L.6: The proposed project, when combined with other closely related past, 
present and reasonably foreseeable future development in the vicinity, would not 
result in a significant adverse cumulative public services and recreation impact; no 
new or physically altered facilities will be required, and cumulative development 
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would not result in substantial or accelerated physical deterioration of existing 
parks and recreational facilities. (Cumulative Impact: Less than Significant) 

Mitigation: None required. 

_______________________________ 
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