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CITY OF OAKLAND

Community and Economic Development Agency, Planning & Zoning Division
250 Frank H. Ogawa Plaza, Suite 3315, Oakland, California, 94612-2032

NOTICE OF AVAILABILITY OF THE RESPONSES TO COMMENTS ON THE
REVISIONS TO THE ANALYSIS FOR THE OAK TO NINTH PROJECT EIR

TO: All Interested Parties

SUBJECT: Notice of Availability of the Responses to Comments on the Revisions to
the Analysis for the Oak to Ninth Project Environmental Impact Report

CASE NUMBER: ER04-0009

PROJECT SPONSOR: Oakland Harbor Partners, LL.C (Signature Properties and Reynolds &
Brown)

PROJECT LOCATION:  Approximately 64.2 acres bound by Embarcadero Road, the Oakland
Estuary, Fallon Street, and 10" Avenue

PROJECT DESCRIPTION: The 64.2 acte site would be redeveloped with up to 3,100 residential
units, 200,000 square feet of ground-floor commetcial space, a minimum of 3, 950 parking spaces, 31.89
acres of patks and public open space, two renovated marinas (total 170 boat slips), and a wetlands
restoration area. The existing buildings on the site will be demolished with the exception of 20,000 square
feet of the Ninth Avenue Terminal building and whatf and the Jack London Aquatic Centet. All trees on
the site are proposed for removal. The project does not include approximately six acres of privately-held
propetty along and east of 5™ Avenue that contain a mix of commetcial and industrial uses, as well as a
small community of work/live facilities.

ENVIRONMENTAL REVIEW: The EIR for the Oak to Ninth Project was certified by the City
Council on June 20, 2006 (Resolution No. 79981) and the Project approved per various resolutions and
ordinances adopted on June 20 and July 18, 2006. However, in Case Numbers RG06-280345 and RG06-
280471, the Alameda Superior Court determined that the EIR was deficient in certain respects. The Court
ordeted that the EIR certification be set aside and project approval suspended. The Revisions to the
Analysis for the EIR provides the environmental review required by the Coutt, and the Council will
consider whether to re-cettify the EIR, as revised.

On September 30, 2008, the Revisions to the Analysis for the EIR was published for this project, and the
public review petiod ran until November 17, 2008. All comments that were received have been compiled
and responded to in the Responses to Comments. The preparation of the Revisions to the EIR and the
Responses to Comments have been overseen by the Environmental Review Officer ot his/her
representative, and the conclusions and recommendations in the document represent the independent
conclusions and recommendations of the City. Copies of the documents are available for distribution to
interested parties at no charge at the Community Economic Development Agency, Planning Division, 250
Frank H. Ogawa Plaza, Suite 3315, Oakland, CA 94612, Monday through Friday, 8:30 a.m. to 5:00 p.m.
The documents are also available on the City of Oakland website at www.oaklandnet.com under “Oak to
Ninth Project” on the front page.

Dplease turn over



PUBLIC HEARING: The Oakland City Council will hold a public hearing on Tuesday, Januatry 6,
2009 in the City Council Chambers, One Frank Ogawa Plaza, 7:00 p.m. to consider adoption of a
Resolution Rescinding Certification of the Oak to Ninth Project Environmental Impact Repott pet
Resolution No. 79981 C.M.S., Approving the Revisions to the Analysis in the Oak to Ninth Project EIR,
Re-Certifying the Oak to Ninth Project EIR as Revised, and Readopting the CEQA Findings and
Statement of Overriding Considerations and Mitigation Monitoring and Reporting Program as Revised.

For further information, please contact Margaret Stanzione, Project Planner, at (510) 238-4932 or by

email at mstanzione@oaklandnet.com

ERIC ANGSTADT
Interim Deputy Director of CEDA
Planning and Zoning Division
Environmental Review Officer

December 19, 2008
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CHAPTER |

Introduction

A. Purpose of this Document

The City of Oakland (Lead Agency) has prepared this document to present its responses to
comments received on its Revisions to the Analysis in the Oak to Ninth Project EIR (SCH.

No. 2004062013) Prepared to Comply with the Alameda County Superior Court Order in Case
No. RG06-280345 and Case No. RG06- 280471 (Revisions). Overall, this document and the
Revisions have been prepared to comply with 1) the February 27, 2008 Alameda County Superior
Court Judgment issuing a Peremptory Writ of Mandate in Case No. RG06-280345, Oakland
Heritage Alliance v. City of Oakland, et al., and 2) the Court’s Order Granting In Part And
Denying In Part Writs Of Mandate (the Court Order) in Oakland Heritage Alliance v. City of
Oakland, et al. and in Case No. RG06-280471, Coalition of Advocates for Lake Merritt, Joyce
Roy v. City of Oakland, et al. (As of this date, no judgment has been issued in Case No. RG06-
280471 because the causes of action unrelated to CEQA have not been resolved.)

B. Review and Content of this Document

The City of Oakland released and publically noticed the Revisions for availability and public
review on October 1, 2008. A 47-day public review and comment period ended on November 17,
2008. The comments received during that period are presented in this document, which
specifically consists of:

(@ Alist of public agencies, organizations, and persons commenting on the Revisions
(Chapter I1);

(b)  Copies of written comments received on the Revisions (Chapter 1V);

(c) Lead Agency responses to all comments, in particular, significant environmental
comments on topics within the purview of the Court Order (Chapters 111 and 1V); and

(d) Other information added, and corrections initiated by, the Lead Agency (Chapter V).

This document does not modify the text of the Revisions, except for typographical corrections
identified at the end of Chapter IV.
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CHAPTER I

Commenters

A. Agencies, Organizations and Individuals

The following lists correspondence received from public agencies, organizations, and individuals,
respectively, generally listed in alphabetical order.

PUBLIC AGENCIES

Correspondence Correspondence
Designator Agency / Signatory Name Received by City Dated
, ) . 11/17/08 /
A Governor’s Office of Planning and Research 11/20/08 / 11/24/08 11/25/08
B Department of California Highway Patrol 11/20/08 10/24/08
California Department of Transportation
¢ (Caltrans) / Lisa Carboni 11/17/08 11/14/08
D California Public Utilities Commission / Kevin 11/17/08 11/17/08
Schumacher
E California State Lands Commission / Grace Kato 11/17/08 11/17/08
ORGANIZATIONS
Correspondence Correspondence
Designator Agency / Signatory Name(s) Received by City Dated
F Coalition of Advocates for Lake Merritt (CALM) 11/17/08 11/17/08
and Joyce Roy / Brian Gaffney
East Bay Bicycle Coalition / Robert Raburn, Ph.D. 11/17/08 11/17/08
H The League of Women Voters of Oakland / Helen 11/14/08 11/14/08
Hutchison
Ninth Avenue Terminal Partners LLC / Stuart 11/17/08 11/17/08
Rickard
Oakland Green Party / Akio and Kate Tanaka 11/17/08 11/17/08
K Oakland Heritage Alliance / Naomi Schiff 11/17/08 11/17/08
South of the Nimitz Improvement Council 11/17/08 11/17/08
(SONIC) / Gary Knecht
M Waterfront Action / Sandra Threlfall 11/17/08 11/17/08
ER 04-0009 / Oak to Ninth Avenue Project 11-1 ESA / 202622
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Il. Commenters

INDIVIDUALS
Correspondence Correspondence
Designator Agency / Signatory Name(s) Received by City Dated
N Marina Carlson 10/27/08 10/22/08
o Kathleen Jensen 10/7/08 10/6/08
P Dr. Arthur Lipow and Gretchen Lipow 11/17/08 11/17/08
Q Joyce Roy 11/17/08 11/17/08
R John Sutter 11/17/08 11/17/08
S James E. Vann 11/17/08 11/16/08
ER 04-0009 / Oak to Ninth Avenue Project 11-2 ESA [ 202622
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CHAPTER Il
Master Responses to Recurring Comments

Many comments received on the Revisions to the Analysis in the Oak to Ninth Project EIR
(Revisions) focus on certain common topics. The Master Responses have been prepared to
address these common topics in order to reduce repetition in the responses provided to the
individual comment letters in Chapter IV, Responses to Individual Comments.

A. Response to Comments on the Public Policy
Merits of the Project Approval

A number of comment letters raise issues regarding the merits of the project, including policy
considerations related to approval of the project. These comments do not pertain to the limited
environmental analysis required by the Alameda Superior Court’s decisions in Oakland Heritage
Alliance v. City of Oakland et al. and Coalition of Advocates for Lake Merritt v. City of Oakland
et al. (Case Nos. RG06-280345 and RG06- 280471, respectively) per its Order. The scope of the
Revisions is limited to the specific analysis ordered by the Court. The City considered the merits
of the project and weighed policy considerations with respect to the project during the public
hearings on the project as reflected in the City's 2006 project approval decisions. A list of the
City's actions approving the project is provided on pp. I-3 and I-4 of the Revisions.

The Superior Court did not overturn the project approvals. The Court entered a Judgment and
Writ in Case No. RG06-280345 setting aside the certification of the EIR and suspending the
project approvals until the City addressed the inadequacies in the EIR identified by the Court in
the Court Order. The Revisions addresses those aspects of the environmental analysis that the
Court Order found to be inadequate, and the City Council will consider whether to re-certify the
Oak to Ninth EIR at the hearing on the Revisions. The Court did not invalidate or rescind the
approvals. If the City exercises its discretion whether to re-certify the Oak to Ninth EIR and the
Court determines that the City has satisfied its Order, the City expects the Court will lift the
suspension of the project approvals.

B. Response to Comments on Environmental Issues
Outside the Scope of the Court Order

Some of the comment letters request analysis of, or raise issues related to, environmental topics
outside the scope of the specific revisions by the Court. The Court required the City to prepare the
following specific revisions to the analysis in the Oak to Ninth EIR: (1) provide an analysis of the

ER 04-0009 / Oak to Ninth Avenue Project 11-1 ESA / 202622
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Il. Master Responses to Recurring Comments

cumulative impacts related to land use and population and housing; (2) consider the cumulative
effects of past and present projects in the cumulative impact analysis for geology and seismicity,
noise from traffic, hazardous materials, biological resources, visual quality, public services, and
utilities; (3) revise the cumulative intersection traffic analysis so that it does not utilize a
significance criteria that represents a "ratio theory" approach (i.e., the 5% contribution
significance criterion); and (4) provide adequate analysis and evidence to support seismic risk
mitigation measures and findings. No other aspect of the EIR is required to be revised.

The Court Order does not require the City to revise the entire EIR, and the EIR thoroughly and
sufficiently analyzes environmental impacts except to the extent revisions have been required per
the Court. For example, many comments raise issues not in the scope above and that already have
been analyzed in the EIR, primarily including issues pertaining to traffic and transportation,
access, safety and pedestrian and bicycle facilities (previously addressed primarily in

Section IV.B in the EIR); seismic and soils issues (previously addressed primarily in Section IV.F
in the EIR); noise (previously addressed primarily in Section IV.G in the EIR); visual quality and
views (previously addressed primarily in Section IV.K in the EIR); historic resources impacts
(previously addressed in Section IV.E in the EIR); land use and policies (previously addressed
primarily in Section IV.A in the EIR); police, fire and school impacts (previously addressed
primarily in Section IV.L in the EIR); and water and sewer services (previously addressed
primarily in Section IV.M in the EIR). The responses to comments that raise issues not within the
scope of the Court Order include reference to where the previous analysis is provided. Generally,
comments raising issues not required by the Court Order and covered in the Revisions are beyond
the scope of this document and do not require further response.

C. Public Review Process of the Revisions

Some of the comment letters raise concern that the public review process for the Revisions does not
include a Planning Commission hearing. It is procedurally proper for the Revisions to be considered
by the City Council without another meeting before the Planning Commission on this project. The
Superior Court ordered the vacation and rescission of the City Council’s 2006 certification of the
2005 Oak to Ninth EIR, and also ordered that the approvals for the project be suspended. The City
has prepared the Revisions and may exercise its discretion whether to re-certify the EIR pursuant to
the Court’s decision. Per Oakland Municipal Code section 17.158.220(F), the City Council retains
jurisdiction regarding whether the EIR, as revised, should be re-certified. Further, there is no
decision for the Planning Commission to consider. The approvals were suspended, not rescinded,
and there is no requirement that the Planning Commission revisit the prior approvals.

ER 04-0009 / Oak to Ninth Avenue Project 11-2 ESA / 202622
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CHAPTER IV
Responses to Comments

This chapter includes copies of the written comments received by hand-delivered mail or
electronic mail during the public review period on the Revisions to the Analysis in the Oak to
Ninth Project EIR (Revisions) and a set of responses to the individual comments in each
correspondence. Consistent with the roster presented in Chapter 11, Commenters, correspondence
received from public agencies is presented first, followed by correspondence received from
organizations, and then individuals.

Each correspondence is identified by an alpha designator (e.g., “Letter A”). Specific comments
within each correspondence are identified by alphanumeric designators that reflect the alphabetic
correspondence designator and the numeric sequence of the specific comment within the
correspondence (e.g., “A-1" for the first comment in Letter A). The set of responses immediately
follows the correspondence.

Responses to several comments presented in this chapter are addressed within the Master
Responses presented in Chapter 111, Master Responses to Recurring Comments. Where
appropriate, the individual response refers the reader to the applicable Master Response but may
also contain additional information specific to the comment.

Responses specifically focus on comments that address topics addressed by the Court Order.
Comments that address topics beyond the purview of the Court Order or CEQA are noted for the
public record and may be taken into consideration by the City.

ER 04-0009 / Oak to Ninth Avenue Project V-1 ESA / 202622
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IV. Response to Comments

[This page intentionally left blank]
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ARNOLD SCHEWARZENEGGER

GOVERNOR

STATE OF CALIFORNIA

STATE CLEARINGHOUSE AND PLANNING UNIT

November 17, 2008 .
NOV 2 0 P.M.2008

City of Oakland
. Planning & Zoning Division

Margaret Stanzione
City of Oakland Community & Economic Development Departmen
250 Frank H. Ogawa Plaza, Suite 3315

Oakland, CA 94612

Subject: Revisions to the Analysis in the Oak to Ninth Mixed Use Development EIR Prepared to Comply
with the Alameda County Superior Court Order In Case No. RG06-280345
SCH#: 2004062013 ;

Dear Margaret Stanzione:

The State Clearinghouse submitted the above named Other Document to selected state agencies for review.

On the enclosed Document Details Report please note that the Clearinghouse has listed the state agencies
that reviewed your document. The review period closed on November 14, 2008, and the comments from
the responding agency (ies) is (are) enclosed. If this comment package is not in order, please notify the
State Clearinghouse immediately. Please refer to the project’s ten—d1g:t State Clearinghouse number in
future correspondence so that we may respond promptly.

; Please note that Section 21104(c) of the California Public Resources Code states that:

“A responsible or other public agency shall only make substantive comments regarding those
activities involved in a project which are within an area of expertise of the agency or which are
required to be carried out or approved by the agency. Those comments shall be supported by
specific documentation.”

These comments are forwarded for use in preparing your final environmental document. Should you need
more information or clarification of the enclosed comments, we recommend that you contact the
commenting agency directly.

This letter acknowledges that you have complied with the State Clearinghouse review requirements for
draft environmental documents, pursuant to the California Environmental Quality Act. Please contact the
State Clearinghouse at (916) 445-0613 if you have any questions regarding the environmental review
process.

Sincerely,

Terry Roberts

Director, State Clearinghouse

Enclosures
cc: Resources Agency

1400 10th Street P.0.Box 3044 Sacramento, California 95812-3044
(916) 445-0613 FAX (91%%3-3018 WWW.OpT.Ca.g0V
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Document Details Report

State Clearinghouse Data Base Comment Letter A

SCH# 2004062013
Project Title Revisions to the Analysis in the Oak to Ninth Mixed Use Development EIR Prepared to Comply with
Lead Agency the Alameda County Superior Court Order In Case No. RG06-280345
Oakland, City of
Type Oth Other Document
Description The project would construct approx. 3,100 residential dwelling units (a mix of flats, townhomes and
lofts) on 13 development parcels. Approx. 200,000sf. of ground-floor retail/commercial space would be
distributed throughout each of the 13 development parcels and would be designed to provide a variety
of active retail, restaurant, service, and small office uses to support the new residential neighborhood
and serve visitors to the site. Approx. 31.89 acres (or 50%) of the site would be developed with parks
and open spaces, including an existing 7.7 acre park (Estuary Park). The project would demolish a
maximum of 160,000 sf. of the existing 180,000sf. Ninth Avenue Terminal building (an historic
resource) to create the largest (9.7 acre) of a series of interconnected parks and water front space.
The project would retain a minimum of 20,000sf. of the Terminal's Bulkhead Building envisioned to
contain a variety of uses consistent with the Tidelands Trust. A continuous public pedestrian trail and
Class | bicycle facility along the entirety of the project's waterfront would also be created as a segment
of the Bay Trail. The majority of the existing uses and structures on the project site would be removed.
Lead Agency Contact _
Name Margaret Stanzione
Agency City of Oakland Community & Economic Development Department
Phone (510) 238-4932 Fax
email
Address 250 Frank H. Ogawa Plaza, Suite 3315
City Oakland State CA Zip 94612
Project Location
County Alameda
City Oakland
Region
Lat/Long
Cross Streets Embarcadero Road / Fallon Street / 10th Avenue
Parcel No. 0000-0430-001-02; 0000-0430-001-04; 0000-0460-003; 0000-0460-004; 0000-0465-002;
Township 0000-0470-002
Range Section Base
Proximity to:
Highways 1-880
Airports
Railways Yes
Waterways Oakland Estuary, SF Bay
Schools Yes
Land Use Industrial Land Uses: M-40 Heavy Industrial Zone and S-2 Civic Center Zone / S-4 Design Review
Combining Zone; Planned Waterfront Development (PWD) General Plan Designation.

Project Issues  Geologic/Seismic; Landuse; Noise; Population/Housing Balance; Public Services; Recreation/Parks;
Schools/Universities; Sewer Capacity; Soil Erosion/Compaction/Grading; Solid Waste;
Toxic/Hazardous; Traffic/Circulation; Water Supply; Wetland/Riparian; Wildlife; Aesthetic/Visual;
Cumulative Effects

Reviewing Resources Agency; Department of Conservation; Department of Fish and Game, Region 3;
Agencies Department of Parks and Recreation; San Francisco Bay Conservation and Development Commission;

Department of Water Resources; California Highway Patrol; Caltrans, District 4; Department of
Housing and Community Development; Air Resources Board, Transportation Projects; Integrated

V-4
Note: Blanks in data fields result from insufficient information provided by lead agency.



Document Details Report
State Clearinghouse Data Base ~Comment Letter A

Waste Management Board; Regional Water Quality Control Board, Region 2; Native American
Heritage Commission; Public Utilities Commission

Date Received 10/01/2008 Start of Review 10/01/2008 End of Review 11/14/2008

V-5
Note: Blanks in data fields result from insufficient information provided by lead agency.



IV. Response to Comments

Letter A Response — Governor’s Office of Planning and Research

A-1.  The comment letter acknowledges that the State Clearinghouse submitted the Revisions
to selected state agencies for review. Comments were from the Department of
Transportation (Caltrans) (see Letter C), and the California Public Utilities Commission
(CPUC) (see Letter D).

(Note that the City received, separately, Letter C from Caltrans and Letter D from CPUC
on November 17, 2008, prior to the copies forwarded as attachments to the Governor’s
Office of Planning and Research correspondence dated November 17, 2008 and
November 25, 2008 on the preceding pages. The received from the Department of
California Highway Patrol (see Letter B), the copies of correspondence received directly
from these agencies are published in this responses document and are identical to those
subsequently forwarded to the City by the Governor’s Office of Planning and Research.)

ER 04-0009 / Oak to Ninth Avenue Project V-6 ESA / 202622
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State of California Business, Transportation and Housing Agency
Comment Letter B

Memorandum

Date: October 24, 2008

To: State Clearinghouse
1400 Tenth Street, Room 121
Sacramento, CA 95814

From: DEPARTMENT OF CALIFORNIA HIGHWAY PATROL
Qakland Area

File No.: 370.011086.0ak Ninth

Subject: OAK TO NINTH PROJECT SCH#2004062013

The Oakland Area office of the California Highway Patrol (CHP) received the “Notice of
Completion” initial environmental study document from the State Clearinghouse regarding the
Oak to Ninth Project, State Clearinghouse (SCH#2004062013), prepared by the city of Oakland.
After review, we have concluded that the implementation of this project will have a moderate
impact on traffic management and traffic safety within our jurisdiction. Specifically, the
increased traffic added to the now stressed Interstate 880 and associated on and off ramps in the
vicinity of the project. 1l

B-1

If yop have any uestions, please contact Lieutenant M. Sherman at (510) 450-3821.

WSl

D. E. MORRELL, Captain
Commander

cc: Special Projects Section
Golden Gate Division

Safety, Service, and Security

CHP 51WP (Rev. 11-86) OP| 076 V-7
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IV. Response to Comments

Letter B Responses — Department of California Highway Patrol

B-1.  Traffic impacts of the project are analyzed in the EIR *(see Section IV.B, Transportation,
Circulation, and Parking in the Draft EIR. The Court required the City to prepare specific
revisions to the analysis in the EIR that do not pertain to this topic, but that focus on use
of a “ratio theory” approach to the cumulative traffic intersection analysis. Nonetheless,
the comment is noted and does not require further response. See Master Response B,
Responses to Comments on Environmental Issues Outside the Scope of the Court Order.
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IV. Response to Comments

Letter C Responses — California Department of Transportation

C-1.  The comment refers to mitigation measures that are identified and discussed in the EIR
(see pages IV.B-40, 1V.B-42, IV.B-50, and IV.B-51 of the Draft EIR) and that are not
revised or within the scope of the Court Order. Nonetheless, the comment is noted. The
mitigation measures identified by the commenter sufficiently address the relevant issues

under CEQA. See Master Response B, Responses to Comments on Environmental Issues
Outside the Scope of the Court Order.
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Comment Letter D

éTATE OF CALIFORNIA R EC EB M E . ARNOLD SCHWARZENEGGER, Governor

Lic ES COMMISSION
PUBLIC UTILITI NOV 17 PM,

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3288 . .
City of Oakland
Planning & Zoning Division

November 17, 2008

Margaret Stanzione :

Community & Economic Development Agency, Planning and Zoning Division
City of Oakland

250 Frank H. Ogawa Plaza, Suite 3315

Oakland, CA 94612

SUBJECT: Railroad Safety Issues related to the Oak to Ninth Project
SCH# 2004062013 Revisions to the Analysis in the Oak to Ninth Project EIR
Prepared to Comply with the Alameda County Superior Court Order No. RGO06-
280345 and Case No. RG06-280471

Dear Ms. Stanzione:

The California Public Utilities Commission — Consumer Protection and Safety Division — Rail
Crossings Engineering Section (RCES) provided detailed comments to both the Draft and Final
Environmental Impact Report (EIR) for the Oak to Ninth Project. As the State Agency with
regulatory oversight of rail safety within California, we have major concerns related to the proposed
Oak to Ninth Mixed Use Development. We offer the following comments as a responsible agency
according to CEQA Section 15381.

Existing conditions along Embarcadero include Union Pacific Railroad (UPRR) mainline track, also
used by Amirak, west from the 5™ Avenue crossing. The Hanlen Lead track exists east from the 5t D-1
Avenue crossing. The railroad crossings are an integral part of all intersections along Embarcadero. '

The cumulative traffic impacts and proposed mitigation measures discussed in the Revisions will
significantly impact safety at railroad crossings in the immediate vicinity. The Final EIR and recent
Revisions have not adequately reviewed the pedestrian and vehicular traffic impacts related to the- D-2
railroad crossings and associated intersections.

For the record, the traffic analysis is fatally flawed since it did not include the railroad crossings or
corridor in the traffic analysis. This is critical in the determination of significant impacts and
proposed mitigation to lessen those impacts to a level of less than significant.

A. Railroad Crossing Accidents Subsequent to Final EIR T
A.1. Railroad crossings present an ongoing and serious public safety issue in the City of Oakland, as .
evidenced by the history of collisions between trains and the public. It is likely to become a greater D-3
concern with ongoing development near the tracks. Train traffic along the Union Pacific Railroad’s
(UPRR) mainline can be expected to increase over time.

IvV-11
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City of Oakland re Oak to Ninth Comment Letter D
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/
A.2. Subsequent to our comment letter of June 2006 there have been a number of railroad crossing
accidents at locations which may be impacted by this project. These incidents must be seriously
considered as new and significant information and as substantial evidence for the record. Recent
railroad crossing accident locations include:

Broadway & Embarcadero (fatal pedestrian-train collision)

Franklin Street & Embarcadero (vehicle-train collision)

Market Street near Embarcadero (vehicle-train collision)

5™ Avenue near Embarcadero (vehicle-train collision)

oo g

Dennison Street near Embarcadero (vehicle-train collision)

B. Safety of Crossings
B.1. As of this date we have not received a response to our previous comments regarding the
“Safety of Crossings” in our letter of June 20, 2006 (attachment). We recommend that the project
install and/or contribute toward improvements at railroad crossings to mitigate the project’s
pedestrian and vehicular safety impacts at a number of locations. The following types of
improvements need serious consideration:

a. pedestrian safety treatments
b. traffic channelization / median delineators
c. improved railroad crossing warning devices
d. traffic signal installation / configuration

B.2. The intersection analysis included in the Revisions indicates that congestion is likely around
the railroad crossings. The actual delay experienced by motorists may be significantly greater than
the average delay during the approach and passage of a train. These delays in turn may result in
increased motorist impatience and disregard for the railroad crossing warning devices. These

factors increase the potential for train-vehicle collisions.

C. Existing Conditions

C.1. The traffic analysis and proposed mitigation is deficient in not considering the existence of the
Hanlen Lead track. The Hanlen Lead track exists along Embarcadero east from the 5™ Avenue
crossing and UPRR trains regularly use this track. The analysis must consider the impacts if the
existing track remains. :

C.2. Currently there is no agreement to eliminate this track, and there are significant complications
in doing so. The elimination of this track may be subject to a decision of the federal Surface
Transportation Board. FEIR Response M-2 confirmed this stating: “no agreement has been reached
regarding the disposition of the spur line at this time. Because no definitive agreement has been
reached regarding the removal of the spur line, this information was not included in the DEIR.”

C.3. In the absence of a definitive agreement to eliminate the track, the traffic analysis must analyze
the existing configuration.

D. Revised Intersection Impact Analysis T

D.1. The analysis used to calculate the Level of Service (LOS) in the Intersection Traffic Impact
Analysis failed to include the rail corridor and at-grade crossings and therefore is inadequate and
incomplete for the purposes of determining the level of significance of the project’s traffic impacts.
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D.2. Table I1.B-1 of the Revisions lists findings that the PM Peak Hour Intersection LOS would be
significantly impacted at 5 of the intersections listed below. Railroad crossings are present at or
affected by a number of the intersections identified in the traffic analysis, including the following:

#3: Embarcadero & Broadway (LOS F)

#4: Embarcadero & Oak Street

#36: Embarcadero & 5 Avenue (LOSF)

#37: Embarcadero & 1-880 Northbound Off-Ramp — 6™ Avenue (LOS F)
#38: Embarcadero & 1-880 Southbound On-Ramp — 10® Avenue (LOS F)
#39: Embarcadero & 1-880 Southbound Off-Ramp — 16™ Avenue

#40: 5™ Avenue & 7"/8™ Streets (LOS F)

D.3. The intersections at Embarcadero & Webster Street and Embarcadero & Franklin Street should T

have been included in the intersection analysis. These intersections and associated railroad
crossings may be significantly impacted by the project, particularly when the cumulative traffic
impacts of other projects near that location are considered.

E. Feasibility and Analysis of Proposed Mitigation Measures At or Near Railroad Crossings

E.1. As discussed above, the traffic analysis in the DEIR failed to include rail corridor and or at-
grade crossings in the study, therefore it is inadequate for determining traffic impacts and
appropriate mitigation measures to lessen the level of significance as required under CEQA.
However, in order to assist the discussion, we offer comments below to the mitigation measures that
are proposed in the Revisions.

E.2. The Revisions document fails to state that railroad crossing modifications cannot be carried out T

independently by the City. Such modifications, such as the proposed mitigation measure to install
traffic signals at a railroad crossing, must be coordinated with UPRR and will require CPUC
authorization at intersections along and adjacent to Embarcadero.

E.3. The presence of the railroad track and crossings restricts the physical and operational
configuration of traffic signals and limits the feasible widening, potentlally making the proposed .
mitigation measures 1nfea51ble

E.4. The stated ‘Significance after Mitigation’ is questionable since the Revisions document fails to
consider how proposed traffic signals would be affected by the presence of the railroad crossing, or
the extent to which widening may be restricted by the presence of the railroad track.

E.S. The study finds that there are two particularly deficient intersections along the mainline railroad |

track. While CPUC staff has similar concerns at many of the intersections along Embarcadero, we
focus here on the 2 railroad crossings along mainline track, which have a history of incidents, and
which have been identified in the Revision as requiring mitigation measures:

#3: Embarcadero & Broadway

#36: Embarcadero & 5% Avenue

E.5.a. Embarcadero & 5™ Avenue (Intersection #36)
E.5.a.i. This intersection is one of the closest intersections to the project and is planned as a main

" entrance to the development, yet the pedestrian and vehicular traffic analysis and proposed
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mitigation is deficient. Extensive concerns and proposed mitigation measures were brought up in
our previous letters and were for the most part dismissed without sufficient evidence, or were not

- addressed in the responses. The Revisions document in Impact and Mitigation Measure B.3j does
not consider the railroad crossing at all. As we have not received a response to our June 2006 letter,
we offer here further concerns regarding the issues at this intersection, in response to the FEIR.

E.5.a.ii. FEIR Response M-4: Paragraph 1

CPUC raised concerns about traffic queues extending over the tracks. The response states that
“providing multiple left-turn lanes from 5™ Avenue to Embarcadero, as well as two receiving left
turn lanes” would address this concern. There are a number of problems with this response. It is
not clear that there is enough roadway width to provide for the proposed lane configuration.
Further, such a lane configuration may preclude critical safety improvements such as raised medians
on approach to the crossing, bicycle lanes and ADA-compliant sidewalks with pedestrian safety
treatments along the shoulder. Even with additional lanes, queues will still extend onto the tracks
because there is very limited distance between the intersection and the track. That distance would
be less than existing conditions after the proposed roadway widening. Other treatments such as pre-
signals (traffic signals north of the track) will likely be required to address this issue.

E.5.a.iv. FEIR Response M-4: Paragraph 2
CPUC raised concerns about the feasibility of widening Embarcadero, due to the presence of the D-13
Hanlen Lead track. The response fails to address the concern, stating only that “the site plan reflects | CONnt.
this widening” and that “the project applicant will be reconstructing the Embarcadero”.

As discussed above, this is an existing track and in the absence of a written agreement between the
City and railroad, the analysis cannot assume that this track will be eliminated.

E.5.a.v. FEIR Response M-4: Paragraph 3

CPUC raised concerns about the need for a number of safety improvements. The response offers
only that safety improvements would include the posting of DO NOT STOP ON TRACKS signs
and refurbishing the minimum required existing signs and markings. Considering the major impact
that this project will have on the configuration and traffic flow at the railroad crossing, the posting
of two additional signs is insufficient to mitigate the concerns.

E.5.a.vi. FEIR Response M-8

CPUC raised concerns regarding the removal of abandoned tracks. The City has ongoing concerns
regarding abandoned tracks in roadway throughout the City. Subsequent to our June 2006 letter,
CPUC became aware of a serious incident at an abandoned track in Oakland. Abandoned tracks
may impact traffic flow due to the motorists slowing at rough track surfaces.

The FEIR response states that neither the project sponsor nor the City would remove any railroad
tracks as part of the proposed project. This is problematic because they have clearly stated in
Response M-4 that the project applicant will be reconstructing Embarcadero where tracks are
present in the roadway. Other specified mitigation measures would affect cross-streets. The project
applicant should be required to eliminate abandoned tracks within roadways being modified by or
directly affected by the project.

- E.5.a.vii. FEIR Response M-5 and M-6
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CPUC raised concerns regarding pedestrian and bicycle safety. Response F was referred to for
related discussion. CPUC believes the stated analysis and proposed mitigation in Response F is
deficient, as further discussed below.

E.5.a.viii. FEIR Response F: Pedestrian Activity at Nearby Rail Crossings

CPUC comments, as well as other comment letters, raised concerns regarding the FEIR’s analysis of
pedestrian traffic and safety. It should be noted that a fatal train-pedestrian incident occurred in the
vicinity (at Broadway Street & Embarcadero) subsequent to our June 2006 comments. Although the
traffic analysis does not specifically cover pedestrian traffic, it is clear that this pI'O_]eCt will increase
pedestrian traffic at the intersection of Embarcadero & 5% Avenue and across the 5™ Avenue
railroad crossing. The traffic analysis could be impacted by additional pedestrian clearance time
needed to address pedestrian safety concerns.

Appropriate accommodation for pedestrian safety may affect the phasing and configuration of traffic
signals. Under railroad preemption, significant additional time (advance preemption) may be
required to provide for pedestrian clearance prior to initiating a track clearance green phase. This
pedestrian clearance time under railroad preemption, as well as the pedestrian clearance time on the
regular cycle, may be significant due to the proposed widening of Embarcadero. This change in
signal operation could affect the predicted LOS.

The text added to the DEIR IV.B-57 text on Pedestrian Safety Impacts and the associated proposed
mitigation measures are insufficient. It states:

“Currently, the 5™ Avenue crossing has safety equipment including crossing

gates and warning lights. These facilities limit access by pedestrian as well as

vehicles. ... While portions of 5™ Avenue would be restriped by the project, no

changes would be made to the existing crossing gates or warning signals.”

The stated mitigation measures are to maintain the existing fence and “install additional bicycle and
pedestrian warning signage”.

~ There are a number of deficiencies with this response. Since pedestrians travel in both directions,

automatic warning devices may be necessary in all four quadrants to provide sufficient pedestrian
warning. Currently there are no sidewalks at the railroad crossing, which slows pedestrians and
presents a tripping hazard. Considering the limited sight distance to approaching trains and the time
it takes a pedestrian to cross the multiple mainline tracks at 5™ Avenue, particularly in the absence
of an ADA-compliant surface, additional automatic warning devices are appropriate. Specific
mitigation measures were proposed in our comments of December 22, 2005. It is clear from the
response in Response F that the responder is unfamiliar with pedestrian safety treatments that can be
placed at railroad crossings.

E.5.b. Embarcadero & Broadway (Intersection #3)
E.5.b.i. A fatal train-pedestrian incident occurred at this intersection in 2007, subsequent to the Final
EIR. Broadway is currently the central intersection in Jack London Square and has a large amount
of both pedestrian and vehicular traffic. Pedestrian safety is clearly a concern at this location.
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E.5.b.ii. The Revisions document includes Impact and Mitigation Measures B.3b which is deficient
in its analysis because it does not acknowledge the presence of the railroad crossing. There are two
mainline railroad tracks that currently run along the middle of the street. The presence of the
railroad at this intersection is likely to be a factor in the traffic delay.

E.5.b.iii. Pedestrian clearance time will need to be reviewed. Due to the presence of multiple tracks
in the roadway the assumed pedestrian speed may need to reduced, and the corresponding pedestrian
clearance time may need to be increased, potentially impacting the calculated LOS.

E.5.b.iv. The analysis fails to mention that modifications to this intersection will require close
coordination with UPRR and authorization of CPUC. The proposed mitigation measure states only
that City of Oakland design standards, Caltrans design standards and MUTCD signal warrants
would be followed.

E.5.b.v. The proposed mitigation goes into details regarding fixed-time control, omission of a left-
turn arrow, coordination with other intersections, and placement of pedestrian signal heads. This
level of detail cannot be specified until further discussion is held regarding the railroad safety issues.
CPUC recommends the following items at this intersection in the interest of railroad safety:
a. split-phase operation with left-turn arrows for north-south Broadway traffic
b. train-activated turn-prohibition signs
c. additional railroad crossing flashing light signals for pedestrians in the northeast and
southwest quadrants
d. signage and markings to discourage motorists from stopping on the tracks
e. additional channelization and possibly gate arms to discourage motorists from turning
left across the track during the approach of a train
f. curbing along Embarcadero to separate the vehicular lanes from the railroad tracks. This-
may potentially impact traffic flow at the intersection because the railroad track could
not be used as a left-turn lane.

F. Conclusion

F.1. This project will have significant traffic related impacts on railroad safety due to its location
adjacent to a railroad and a number of railroad crossings. The traffic impacts have been found to be
significant at intersections associated with these crossings. The mitigations proposed to address
Level of Service impacts appear to be infeasible in some cases, may preclude the installation of
necessary safety mitigation, will require additional changes that may impact the traffic flow, and are
insufficient to address the existing safety issues.

F.2. The traffic impact study is seriously deficient and fatally flawed in the lack of analysis for rail
corridor and at-grade intersections which needs to be revised to include these rail facilities in order
for the traffic analysis to be complete. Otherwise the information as presented in the report fails to
disclose all the necessary information for the general public, affected agencies in order for the City
Council to make a fully informed decision and without having all the information disclosed to them
prior to the public hearing could subject the project for recirculation and or exposure for further
litigation.

F.3. The revised document and attempt to comply with the Alameda County Superior Court Order

" again fails to address rail safety in the traffic analysis section of the document and unless it is
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revised it will be inadequate in the analysis of project traffic impacts to rail crossings as described in
our previous comments.

F.4. Please provide us with a response to comments and staff report 10 days prior to the public
hearing so we may have an opportunity to review and if necessary provide additional comments
prior to the public hearing rescheduled for December 9, 2008. CPUC staff is scheduled to be
present at the City Council hearing to provide public testimony on the significant
environmental/safety affects from this project to the rail corridor and at-grade crossings.

F.5. We request that the City and developer consult with us to discuss the concerns brought up in
this and previous letters (attached) applicable to this project.

Sincerely,

7 3 ~
Kevin Schumacher
CPUC Rail Crossings Engineering Section
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CC:

Margaret Stanzione, City of Oakland (CEDA)
Raul Godinez II, City of Oakland (Public Works)
Eric Angstadt, City of Oakland (CEDA)

Terrel A. Anderson, UPRR

Moses Stites, CPUC
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STATE OF CALIFORNIA Cﬂam)m @(ENWLTF@H\@E:@R Governor

PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3298

June 20, 2006

Margaret Stanzione

Community & Economic Development Agency, Planning and Zoning Division
City of Oakland

250 Frank H. Ogawa Plaza, Suite 3315

Oakland, CA 94612

SUBJECT: Railroad Safety Issues related to the Oak to Ninth Project
Dear Ms. Stanzione and Mr. Godinez:

Staff of the Commission’s Consumer Protection and Safety Division — Rail Crossings Engineering
Section (RCES) commented on the Draft EIR. We are appreciative of responses prepared to our
letter (Letter M in the Final EIR), however, the EIR fails to make significant recommendations that
address our concerns.

Railroad crossings present an ongoing and serious public safety issue in the City of Oakland, and it
is likely to become more serious with increasing development near the tracks, congestion at rail
crossings, and expected increases in train traffic. As the State Agency with regulatory oversight of
rail safety within California, we have major concerns related to the proposed Oak to Ninth Mixed
Use Development.

The following topics require further consideration.
1. Grade separation of crossings
2. Safety of crossings
3. Fencing along the railroad right-of-way
4. Removal of abandoned track

1. Grade Separation of Crossings

The proposed major thoroughfares of Oak Street and 5™ Avenue should be further
considered for grade separation. The City’s response states clearly that the “operation and safety
of Oak Street and 5™ Avenue” would improve with grade separation. Although an initial
engineering analysis of the grade separation options was prepared, the response does not make a
recommendation on a course of action. The Oak Street overcrossing should be pursued further.

2. Safety of Crossings

Funding should be set aside to allow for major improvements to the 5™ Avenue rail crossing,
including medians and improved warning devices. The appropriate improvements must be
determined through a diagnostic review including RCES, Union Pacific Railroad, Caltrans, and the
City. Such a diagnostic review should be conducted prior to installation of traffic signals, restriping
of the roadway, or installation of new signage near the rail crossing.

IV-19



Comment Letter D

City of Oakland re Oak to Ninth
June 20, 2006

Page 2

The EIR implies that the existing warning devices cannot be significantly improved as they already
“limit the ability of pedestrians from the project to cross the tracks”. This is not accurate--the
current pedestrian way is unimpeded by the warning devices.

We strongly disagree with this statement that “arms or gates could trap pedestrians along the
tracks.” With proper design, pedestrians would not be trapped on the tracks. There are examples of
pedestrian-specific rail crossing warning devices throughout California, and we are unaware of any
incidents like the one described.

The final EIR, with only two minor mitigation measures related to railroad crossing safety, does not
sufficiently address our recommendations for improvements at the railroad crossings. The response
states that “pedestrian safety improvements could be installed at the existing at-grade crossing at 5th
Avenue.” (emphasis added) We previously provided a number of specific recommendations which
the City should consider in detail.

3. Fencing Along Railroad Right-of-Way

Our recommendation was that vandal-resistant fencing be installed along the railroad right-of-way
for the full length of the project. The response does not address this by proposing to maintain the
existing chain link fence.

4. Removal of Abandoned Track

Judging from brief discussion with Caltrans, it seems doubtful that Caltrans would complete
removal of all tracks as indicated in response M-8, unless there were major negotiations with the
City to carry out such a project. There are numerous industrial spur tracks in this area and it may
require a detailed review to ensure that the the ties and track are removed.

We request that the Planning Commission consider the above concerns when negotiating the terms
of project approval. I can be contacted with any questions or concerns on this topic at (415)703-
1208.

Sincerely,

K. Sclumacten

Kevin Schumacher

Utilities Engineer

Rail Crossings Engineering Section
California Public Utilities Commission

cc: Patrick Kerr, UPRR
Raul Godinez II, Dir. Public Works, City of Oakland
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STATE OF CALIFORNIA Cﬂam)m @(ENWLTF@H\@E:@R Governor

PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3298

December 22, 2005

Margaret Stanzione

City of Oakland Community & Economic Development Department
250 Frank H. Ogawa Plaza, Suite 3315

Oakland, CA 94612

Raul Godinez II

Director of Public Works

City of Oakland Public Works Agency
250 Frank H. Ogawa Plaza, Suite 4314
Oakland, CA 94612

SUBJECT: Railroad Safety Issues related to the Oak to Ninth Project
Dear Ms. Stanzione and Mr. Godinez:

As the State Agency with regulatory oversight of rail safety within California, we have major
concerns related to the proposed Oak to Ninth Mixed Use Development. Staff of the Commission’s
Consumer Protection and Safety Division — Rail Crossings Engineering Section (RCES) recently
reviewed the draft Environmental Impact Report (EIR) for the proposed project, identified by the
State Clearinghouse as SCH#2004062013. Please note that our concerns regarding safety around
the railroad tracks were communicated in letters dated September 20, 2005 and October 18, 2005
(see attached). We are aware that the 30-day comment period has expired, however, we believe that
to ensure the safety of the motoring public it is necessary for the City to consider the issues below.

Of primary concern to us are the safety hazards inherent in at-grade highway-rail crossings
(crossings) in the vicinity of this project. The EIR mentions the proximity of the Union Pacific
Railroad’s (UPRR) track to the Oak to Ninth project, but only as it relates to traffic congestion,
delay of emergency response vehicles, and air quality. The EIR fails to recognize that at-grade
highway-rail crossings present safety hazards due to the potential for collisions of trains with
motorists, bicyclists, and pedestrians. These hazards can be significantly increased by development
near the tracks, particularly development that leads to roadway congestion near the crossings or
which brings bicyclists and pedestrians into the area around the tracks. The issue of safety around
the tracks must be addressed as part of this development.

Current train traffic along the UPRR mainline in this area is approximately 30 trains per day, with
Amtrak trains traveling up to 60 MPH. A list of the particular crossings that will be directly
affected by this project is included in Appendix A. We recommend that the City hold a diagnostic
review of the safety of these crossings with UPRR, CPUC staff, and other interested parties.
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We also recommend that the City work with our staff and UPRR to conduct a diagnostic review of
the rail corridor and establish a long-range plan for rail safety as Oakland continues to develop
between the railroad tracks and the waterfront.

The EIR indicates that there will be a significant increase in traffic volumes and congestion at
intersections in the vicinity of the highway-rail crossings. The proposed mitigation measures are to
widen roadways, signalize intersections, and optimize timing between the signals. Our concern is
that even with these mitigations, significant queuing from the intersections is still expected and this
is very likely to lead to motorists stopping on the tracks. It is in the clear interest of safety to avoid
such a situation, and where it cannot be avoided, to mitigate the possibility for train-vehicle
collisions through improvements directly related to safety at the railroad crossing.

Our previous comments stated: “Safety factors to consider include, but are not limited to, the
planning for grade separations for major thoroughfares, improvements to existing at-grade highway-
rail crossings due to increase in traffic volumes and appropriate fencing to limit the access of
trespassers onto the railroad right-of-way.”

The following topics should be considered in an analysis of railroad crossing safety in the area.
Discussion and recommendations related to these topics are included below.
1. Close existing at-grade crossings

2. Grade separate existing at-grade crossings
3. Improve safety of existing at-grade crossings
4. Construct fencing along the railroad right-of-way
5. Improve pedestrian and bicyclist safety at crossings
6. Fully consider the noise impacts
7. Follow-up appropriately on abandoned crossings

1. Closure

The most economical and sometimes easiest method of eliminating safety concerns at crossings is to
remove either the roadway or track at unnecessary crossings. The City and Caltrans should consider
the elimination of at-grade crossings where possible, particularly at 5" Street, the 1-880 off-ramp at
6™ Street at Embarcadero, and the I-880 on-ramp at 10™ Street at Embarcadero. The City should
talk with Caltrans and UPRR regarding the feasibility of removing the spur track running adjacent to
Embarcadero, and the number of other tracks connected to it.

2. Grade Separations

The proposed major thoroughfares of Oak Avenue and 5™ Avenue should be considered for
grade separation. Separation of grade typically requires the construction of a roadway overpass or
underpass to physically separate traffic on the roadway from trains on the tracks. Grade separations
eliminate the potential for collision between trains and motorists at a crossing.

The current geometric design of Oak Avenue is conducive to the construction of a grade separation
structure. This primary route to the proposed development should be considered for grade
separation.

At the 5™ Street crossing, the EIR notes that Caltrans is planning the reconstruction and widening of
the Interstate 880 elevated structure. Such reconstruction, which may include relocation of the
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overhead roadway supports, could allow the opportunity for 5 Avenue to also be reconstructed at a
separated grade beneath the tracks.

We strongly recommend that the City establish a transportation impact fee program that is
specifically allocated to highway-rail crossing safety improvements, and that the program include
this project. Such an impact fee might be best used to assist in funding the construction of grade-
separated crossings, including Oak Avenue and 5™ Avenue.

The following document provides a basis for analyzing the need for grade separation of highway-
rail crossings: Guidance on Traffic Control Devices at Highway-Rail Grade Crossings, Federal
Highway Administration / US DOT Highway-Rail Grade Crossing Technical Working Group,
November 2002. Page 27 and 33 of the PDF discuss particular criteria that should be considered
when assessing the need for grade separation.

It may be possible that the developer, City, and State could together fund the cost of a grade
separation project. The CPUC administers the Grade Separation Program (Section 190) which may
provide up to $20 million in funding for projects that will grade separate existing at-grade crossings.
The funds are allocated based on a statewide list of crossings that is prioritized by taking into
account a number of factors related to crossing safety, including Average Daily Traffic (ADT),
average daily train count, accident history, and various other factors. Please contact our office for
further information on the Grade Separation Program.

3. Improvements to Existing At-Grade Highway-Rail Crossings

The Transportation, Circulation, and Parking section of the EIR (Section IV.B) should have
included analysis of the safety issues directly associated with the presence of railroad tracks and at-
grade highway-rail crossings. Closure and grade separation must be considered, as discussed above.
However, where at-grade crossings must remain, the City should ensure that the roadways and
crossings are configured as safely as possible.

This project is expected to be a source and destination for significant vehicle traffic, and the Level-
of-Service analysis in Table IV.B-8 shows that the Embarcadero & 5™ Avenue intersection is
expected to be operating at LOS D after widening of Embarcadero, meaning that queues may
develop. Any queues along 5™ Avenue are likely to build up onto the tracks and therefore will
require that the traffic signals and crossing warning devices be well coordinated. Similarly, at other
crossings in the area which may remain, such as the I-880 on- and off-ramps along Embarcadero,
there may be a need to preempt the traffic signals at adjacent intersections.

It should be noted that the LOS analysis is predicated on the assumption that Embarcadero can be
significantly widened as a mitigation measure. Such widening may not be possible without the
elimination of the railroad track running parallel to the roadway.

Any at-grade crossings where vehicular queuing can be expected to build-up from adjacent roadway
intersections should have its automatic warning devices interconnected with traffic signals at the
intersection. In its most basic form, railroad crossing preemption of intersection traffic signals
provides, upon the approach of a train, a green signal to motorists that may be stopped between the
intersection and the crossing, or on the crossing itself. This operation allows those vehicles to
proceed off of and away from the tracks. It may be necessary to provide “advance warning time,”
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meaning that the traffic signal would enter into a special mode of operation prior to activation of the
crossing warning devices in order to ensure that there is appropriate time for pedestrian clearance at
crosswalks, transfer of right-of-way at the intersection, and queue clearance to clear vehicles from
the highway-rail crossing. Providing advance warning time generally requires modification of the
train detection circuitry along the track and has a cost that may need to be included in the estimate
for traffic signals.

Although we strongly encourage the City to pursue closure or grade separation, in the more
immediate future the City should consider the following improvements at the Oak Avenue and 5t
Street crossings:

¢ Unmountable medians on approach to crossings to prevent motorists from circumventing the

activated automatic gate arms

* Flashing light signals mounted over the roadway or in the median to provide greater
visibility
Parking prohibition in the vicinity of crossings (signage, red curbs)
Elimination of driveways and intersections in the vicinity of at-grade crossings
Installation of traffic signals at intersections within 200 feet of a crossings
Interconnection of highway-rail crossing warning devices with traffic signals
Advance preemption of traffic signals
Pre-signal (traffic signal directed toward the crossing approach to stop vehicles before track)
DO NOT STOP ON TRACKS signs (MUTCD R8-8)
Flashing light signals may need an upgrade to 12-inch, LED-type signals
Refurbishment and/or installation of railroad crossing advance warning signs and markings

Due to the expected increases in traffic at all roadways in the area, any crossings that will remain
should be upgraded to include, at minimum, automatic gate arms with flashing light signals.

Section III.C of the EIR lists various agencies involved in the approval process for this project. It
does not, but should, mention that approval by CPUC staff is required prior to changes in the
configuration of at-grade highway-rail crossings.

4. Appropriate Fencing to Limit Access of Trespassers

In recent years, fatalities of railroad trespassers have been the leading cause of railroad-related
deaths in the United States. Clearly it is in the interest of public safety that pedestrians be kept off
of and away from the railroad right-of-way.

The proposed development will clearly attract many people into the area around the tracks, due to
the construction of residences, business, parks, and recreational paths. This additional development
will lead to some people attempting to cross the tracks at unauthorized locations, and may lead to
people walking or jogging along the tracks.

In order to mitigate such trespassing problems, fencing between Embarcadero and the tracks should
be a requirement for the full length of the project. To ensure its effectiveness, the fencing should
be difficult to climb and difficult to cut through (vandal resistant). Our staff can provide particular
recommendations on types of fencing that have been successful in similar situations.
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5. Pedestrian and Bicycle Safety

The Pedestrian Master Plan discussed in Section IV.A of the EIR includes the goal to “Improve
pedestrian crossings in areas of high pedestrian activity where safety is an issue.” This area, due to
the density of development, is likely to see high pedestrian activity, and therefore safety at the
highway-rail grade crossings must be addressed.

For pedestrians and bicyclists, the City should consider improvements to the at-grade crossings
including the following:
® automatic-gate arms specific to pedestrian warning along the sidewalks
e improved sidewalk surfacing at the crossing
® tactile warning surfaces on every pedestrian approach the the crossing
* swing gates (pull to enter, push to exit) to encourage pedestrians to pause for a moment prior
to stepping onto the tracks
additional pedestrian oriented railroad crossing warning signage
e pedestrian channelization to ensure that pedestrians follow a path that allows sufficient
observation of the warning devices. Effective pedestrian channelization must include
barriers and fencing to discourage entry onto the railroad right-of-way.

The Bicycle Master Plan discussed in Section IV.A states a goal to “Upgrade the existing path along
the Lake Merritt Channel from Lake Merritt to the Bay Trail...” Figure III-7 shows the proposed
Shoreline Parks Network which includes two paths, one on each side of the Lake Merritt Channel,
both which appear to cross the railroad tracks in order to reach Embarcadero. We strongly
recommend that any plans for such a path be designed with grade separated crossings at the tracks.

6. Noise Analysis

The City Planning Commission’s report of September 28, 2005 indicates that “New housing and
public parks are proposed to be developed in an area where existing noise levels are above what is
considered ‘normally acceptable.”” It may be necessary to stress that this is not only related to
average noise levels, but also short duration, high volume sounds occurring day and night, due in
part to proximity of at-grade highway-rail crossings.

Train horns are required to be sounded as trains approach at-grade crossings, and may be sounded at
any time to warn somebody who is on the tracks at a crossing or along the right-of-way. The train
horn is utilized by locomotive engineers to give warning of the approaching train, and is an
important part of providing for safety at railroad crossings. The Federal Railroad Administration
(FRA) established rules on the use of locomotive horns at highway-rail grade crossings effective
June 24, 2005. Further information can be found on the FRA website (www.fra.dot.gov).

The measured noise levels provided in the noise impact analysis indicate that near the at-grade
crossing of 5" Street there are consistently high peak sound levels at all hours of the day and night.
It can be assumed that a number of these peak sound readings are directly related to the presence of
a railroad crossing at this location, due to the bells on the warning devices and horns on the trains.
A written disclosure should be made to potential residents to make them fully aware of this.

7. Abandonment

It is expected that a number of rail crossings will be abandoned as part of the redevelopment of this

currently industrial area. The City should ensure that the abandoned track is removed from at least
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the sidewalk and roadway to eliminate the potential safety hazards to motorists, bicyclists, and
pedestrians. Abandoned crossings can cause a multitude of concerns if left in place due to the
potential for broken and rusty rail, and generally rough surfacing. Abandoned crossings left in place
may also encourage a general complacency by the public about safety at the tracks.

For any crossing that is removed or closed, UPRR is required to submit a Commission Form G,
Report of Changes at Highway Grade Crossings and Separations. The City should openly
communicate with the railroad to ensure that this report is accurately completed. It may be helpful
to reference Appendix A for a list of the affected crossings.

We request that the Planning Commission consider the above concerns when negotiating the terms
of project approval. I can be contacted with any questions or concerns on this topic at (415)703-
1208.

Sincerely,

K Schumachen

Kevin Schumacher

Utilities Engineer
Rail Crossings Engineering Section
California Public Utilities Commission

cc: Patrick Kerr, UPRR
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APPENDIX A:

Comment Letter D

At-erade Highway-Rail Crossings Significantly Affected by the Oak to Ninth Project

CPUC DOT Crossing | Street Name Warning Devices* | Crossing Status

Crossing Number*

Number*

001D-7.20 749591D Oak Street (at Embarcadero) 2 x Std No. 9-A Active mainline

001D-7.60 749616W 5" Avenue 2 x Std No. 9 Active mainline

001D-7.60-C | 749595F 5™ Avenue (closest track to 2 x Std No. 8 Active spur line
Embarcadero)

001D-7.70-C | 749597U 1-880 off-ramp at 6™ Avenue / | 2 x Std No. 8 Active spur line
Embarcadero

001D-8.00-C | 749600A 1-880 on-ramp at 10" Avenue |2 x Std No. 8 Active spur line
/ Embarcadero

001D-7.40-C | 749593S Embarcadero 2 x Std No. 8 Unknown spur

001D-7.50-C | 749594Y Embarcadero Crossbucks Unknown spur

001D-7.65-C | 749596M Embarcadero Crossbucks Unknown spur

001D-7.75-C | 749598B Embarcadero Crossbucks Unknown spur

001D-7.95-C | 749599H Embarcadero Crossbucks Unknown spur

Notes:

(1) The California Public Utilities Commission (CPUC) assigned crossing number is formatted as

follows:

001: identifies Union Pacific Railroad

D: identifies the Niles Subdivision

Milepost: Here between 7.20 and 8.00

Suffix: ‘-C’ indicates that the crossing is on a spur line

(2) The US Department of Transporation (DOT) / Federal Railroad Administration assigns each
railroad crossing an identifier consisting of six digits followed by a letter, e.g. 749591D.

(3) Standards for crossing warning devices are specified in Commission General Order 75-C.
Standard No. 1-R: Crossbuck assembly (MUTCD R15-1 sign only)
Standard No. 8: automatic flashing light signals
Standard No. 8-A: automatic flashing light signals, and additional flashing light signals on an
overhead mast arm
Standard No. 9: automatic gate and flashing light signals
Standard No. 9-A: automatic gate and flashing light signals, and additional flashing light
signals on an overhead mast arm
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Comment Letter D
/E OF CALIFORNIA ARNOLD SCHWARZENEGGER, Govemor

JBLIC UTILITIES COMMISSION

.505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3298

October 18, 2005

Margaret Stanzione

City of Oakland

250 Frank Ogawa Plaza, Ste. 3315
Oakland, CA 94612

Dear Ms. Stanzione:

Re: SCH# 2004062013; Oak to Ninth Mixed Use Development

As the state agency responsible for rail safety within California, we recommend that any
development projects planned adjacent to or near the rail corridor in the County be planned with
the safety of the rail corridor in mind. New developments may increase traffic volumes not only on
streets and at intersections, but also at at-grade highway-rail crossings. This includes considering
pedestrian circulation patterns/destinations with respect to railroad right-of-way.

Safety factors to consider include, but are not limited to, the planning for grade separations for
major thoroughfares, improvements to existing at-grade highway-rail crossings due to increase in
traffic volumes and appropriate fencing to limit the access of trespassers onto the railroad right-of-
way.

The above-mentioned safety improvements should be considered when approval is sought for the
new development. Working with Commission staff early in the conceptual design phase will help
improve the safety to motorists and pedestrians in the County.

If you have any questions in this matter, please call me at (415) 703-2795.

Very truly yours,
Kevin Boles
Utilities Engineer

Rail Crossings Engineering Section
Consumer Protection and Safety Division

cc: Pat Kerr, UP
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' Comment Letter D
ATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3298

September 20, 2005

Margaret Stanzione

City of Oakland Com. & Eco. Dev. Agency
250 Frank H. Ogawa Plaza, Ste. 3315
Oakland, CA 94612

Dear Ms. Stanzione:

Re: SCH# 2004062013; Oak to Ninth Mixed Use Development

As the state agency responsible for rail safety within California, we recommend that any
development projects planned adjacent to or near the rail corridor in the County be planned with
the safety of the rail corridor in mind. New developments may increase traffic volumes not only on
streets and at intersections, but also at at-grade highway-rail crossings. This includes considering
pedestrian circulation patterns/destinations with respect to railroad right-of-way.

Safety factors to consider include, but are not limited to, the planning for grade separations for
major thoroughfares, improvements to existing at-grade highway-rail crossings due to increase in
traffic volumes and appropriate fencing to limit the access of trespassers onto the railroad right-of-
way.

The above-mentioned safety improvements should be considered when approval is sought for the
new development. Working with Commission staff early in the conceptual design phase will help
improve the safety to motorists and pedestrians in the County. -~

If you have any questions in this matter, please call me at (415) 703-2795.

Very trul}; ours, %

Utilities Engineer :
Rail Crossings Engineering Section
Consumer Protection and Safety Division

cc: Pat Kerr, UP
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IV. Response to Comments

Letter D Responses — California Public Utilities Commission

The comments submitted by the CPUC are all outside of the scope of the Court Order, Judgment
and Writ. See Master Response B, Responses to Comments on Environmental Issues Outside the
Scope of the Court Order. The comments raise issues that the CPUC raised in connection with the
Draft EIR and which were either not raised in the litigation challenging the EIR, or were raised
and the Court determined the City has adequately addressed the issue in the EIR. Nonetheless, for
informational purposes for the public and decisionmakers, the responses below address and
clarify a number of the points raised by the commenter.

D-1.

D-2.

D-3.

D-4.

The comment describes the existing physical conditions regarding railroad facilities near
the project site. The comment is noted.

The commenter raises a concern about how analyses in the Final EIR and the Revisions
addressed the rail corridor/crossings in the project area. As stated in the Final EIR
(e.g., response to comments in Letter A and Letter M, both from the California Public
Utilities Commission), plans for the proposed development project have taken into
account the proximity of the rail corridor. The Response to Comment A-2 in the Final
EIR described, and expanded upon, intersection improvements along Embarcadero and
5th Avenue recommended in the Draft EIR, which are designed to limit queuing, which
in turn would reduce the potential for the backup of vehicles to spill onto the railroad
tracks. Master Response F in the Final EIR provided an expanded discussion of aspects
of pedestrian activity at rail crossings. See Response to Comment D-5, below, regarding
traffic analyses in the EIR and the Revisions, vis-a-vis railroad crossings.

The commenter notes collisions at railroad crossings that occurred since the City
originally certified the EIR. The accident locations cited by the commenter are by and
large removed (1.0 to 1.5 miles) from the project site, and there would be few, if any,
project-generated trips passing through those locations. The only location near the project
site (the single vehicle-train collision at the 5th Avenue crossing near Embarcadero) is
acknowledged, but the occurrence of that one additional collision does not affect the
EIR’s impact determinations. As described in Responses to Comments RR-3 and RR-4 of
the Final EIR, while the potential for motor vehicle or pedestrian accidents (including at a
railroad crossing) would exist under project conditions, the rate at which those accidents
occur (i.e., accidents per number of vehicles or pedestrians) would not be expected to
increase as a result of the project (because the proposed project would not introduce to
the project area incompatible uses or design features that do not comply with Caltrans
design standards). Further, the EIR already acknowledged the potential for accidents and
considered appropriate mitigation measures. Thus, the comments by the CPUC are
beyond the scope of the Revisions. See Master Response B, Responses to Comments on
Environmental Issues Outside the Scope of the Court Order.

The CPUC notes vehicle and pedestrian collisions with train at railroad crossings in
vicinities near the project. The CPUC also recommends improvements, e.g., signals and
barriers to separate traffic streams, which may improve safety and railroad crossings.

Similar issues and comments were analyzed in the EIR, and the Court found the City’s
responses to be adequate. For example, the Draft EIR recognized the potential for
conflicts between traffic streams, per Impact B.7. The CPUC recommended safety
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IV. Response to Comments

D-5.

D-7.

improvements, including signals, medians and other barriers to separate traffic streams.
In response, the City modified Mitigation Measure B.7, which would require, among
other things, modifications to certain intersections, including signalization, the
maintenance of fencing to separate pedestrian and train traffic, the installation of signage
to warn pedestrians and cyclists, and the imposition of vehicle right turn only
requirements. The Final EIR found that, with mitigation, the impacts would less than
significant. The Court did not find that the EIR was inadequate with respect to these
issues. Rather, the Court held that the City had a reasonable basis for its conclusions
regarding traffic stream impacts and mitigation measures and had adequately responded
to comments by the CPUC and others. (See Court Order, pages 45-49; see also CPUC
letter dated December 22, 2005 [Comment Letter M in the Final EIR] and the response
thereto in the Final EIR pages V-14 et seq. and VI-31 et seq.)

Thus, the comments by the CPUC are out-of-scope. See Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order. Further, the
recommendations are substantively similar to that which the CPUC previously provided.
As such, the responses included in the Final EIR are relevant to the supplemental
comments provided by the CPUC and adequately address the issues and comments
provided by the CPUC.

The commenter expresses an opinion that the intersection traffic analysis in the Revisions
significantly understates the extent of congestion and delay at intersections in proximity
to railroad crossings. The intersection analysis was based on the traffic engineering
industry standard methodologies as presented in the 2000 Highway Capacity Manual.
The operation analysis uses various intersection characteristics (lane geometry, traffic
volumes, and traffic control device [signals or stop signs]) to estimate the average control
delay (and associated level of service [LOS]) experienced by motorists traveling through
an intersection. The reported LOS and delay represent average conditions during the
weekday peak traffic hours (occurring during the 7:00 to 9:00 AM and 4:00 to 6:00 PM
peak periods). The frequency of Amtrak passenger train service (Capital Corridor, San
Joaquin, and Coast Starlight) during the aforementioned peak traffic hours is low
(i.e., about four trains in each of the two two-hour periods), and freight rail service
operates with no set/published schedule. While motorists wishing to cross the railroad
tracks would experience delay during a train’s approach and passage that is not
experienced at other times, that added delay would not materially affect the intersection’s
peak-hour average delay and LOS.

The commenter addresses the potential removal of railroad crossings or the Hanlon Lead
by Caltrans in connection with its proposed 1-880 seismic retrofit project. Neither the Oak
to Ninth Project sponsor nor the City have proposed to, or would, remove the Hanlon
Lead. The Caltrans proposal for the Hanlon Lead track is completely independent of, and
would not be affected by, the Oak to Ninth project because the Hanlon Lead removal or
relocation is part of the Caltrans 1-880 project. Caltrans and the CPUC will make a
decision with respect to the Hanlon Lead regardless of the Oak to Ninth Project.
Moreover, the issues raised by the CPUC are outside the scope of the Court Order. See
Master Response B, Response to Comments on Environmental Issues Outside the Scope
of the Court Order.

See Response to Comment D-5, above, regarding how the analysis used to calculate the
intersection LOS is consistent with industry standard methodologies. Further, while the
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D-8.

D-9.

D-10.

D-11.

D-12.

D-13.

comment accurately describes the 2025 PM peak-hour intersection LOS presented in
Table 11.B-1 of the Revisions, the appropriate (and pertinent) table to cite is Table 11.B-2
of the Revisions, which indicates that all of the cited intersections would operate at an
acceptable LOS under 2025 conditions after implementation of EIR-identified mitigation
measures.

The commenter suggests that two intersections be added as EIR study intersections.
Similar issues and comments were analyzed in the EIR, and the Court found the City’s
responses to be adequate. For example, the Draft EIR used a screening process to identify
a project study area that adequately covers the potential project-generated traffic impacts.
Comments on the Draft EIR suggested additional study intersections. The City’s response
pointed out that the suggested added study intersections do not warrant inclusion as a
study intersection for the EIR per the aforementioned screening process. The Court did
not find that the EIR was inadequate with respect to this issue. Thus, the comment is out-
of-scope. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order.

See Response to Comment D-5, above, regarding how the analysis used to calculate the
intersection LOS is consistent with industry standard methodologies. Also, see Responses
to Comments D-10 through D-14, below, for responses to referenced specific comments.

The comment refers to entities that are involved with modifications to railroad crossings.
See Master Response B regarding what was included in the Revisions in order to comply
with the Court Order. The City acknowledges that modifications to railroad crossings
must be coordinated with UPRR and would require CPUC authorization. However, for
City-controlled intersections (such as Embarcadero at 5th Avenue), there is no need for
the City to seek authorization from CPUC, or any other agency, to install traffic signals.

The commenter questions the feasibility of the proposed widening of Embarcadero and of
the implementation of mitigation measures in that corridor due to the presence of railroad
tracks and crossings. The presence of the railroad tracks and crossing was taken into
consideration when mitigation measures identified for locations along Embarcadero were
developed, and the Embarcadero widening by the proposed project is feasible regardless
of what is done to the Hanlon Lead track as part of the Caltrans 1-880 seismic retrofit
project. The determination of impact significance after mitigation presented in the EIR
and in the Revisions remains valid.

See Responses to Comments D-13 and D-14, below, for responses to referenced specific
comments.

The commenter questions the feasibility of the mitigation measures identified for the
intersection of Embarcadero and 5th Avenue. See Response to Comment D-4, above,
regarding CPUC-cited collisions at railroad crossings that occurred since the City
originally certified the EIR. Responses to comments in Letter M and Master Response F
in the Final EIR stand as responsive to the commenter’s concerns. However, see
Responses to Comments D-6 and D-11, above, regarding how the Hanlon Lead track is
completely independent of, and would not be affected by, the Oak to Ninth project, and
how mitigation measures for locations along Embarcadero identified in the DEIR took
the railroad tracks and crossing into account. Also see Response to Comment D-3, above,
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about how CPUC-cited collisions at railroad crossings that occurred since the City
originally certified the EIR is not significant new information.

An error was discovered in the mitigated LOS for AM peak-hour conditions at the
intersection of Embarcadero and 5th Avenue, as reported in Table 11.B-2 of the Revisions.
The unmitigated LOS D (49.2 seconds of delay) was inadvertently reported as also being
the mitigated LOS, which is incorrect. The improved conditions that the mitigation
measure would provide for the PM peak hour logically would also provide improved
conditions for the AM peak hour. As indicated on the LOS calculation sheet [page 10 of
Appendix | of the technical resource document (Fehr & Peers Transportation Consultants,
Oak to Ninth Project Final Traffic Study, August 26, 2005)], the correct mitigated
AM peak-hour LOS would be LOS C (27.3 seconds of delay), and queues associated with
LOS D conditions would not occur. Acceptable levels of service (LOS C) under
mitigated conditions for the overall intersection and for the 5th Avenue approach to the
intersection would ensure minimal queuing, and installation of additional signage (such
as DO NOT STOP ON TRACKS), identified in the FEIR, would mitigate safety
concerns.

As part of standard practice, the abandoned track across Embarcadero near 8th Avenue
would be eliminated as part of the project’s widening of Embarcadero along the project
site frontage (i.e., from north of 4th Avenue to 9th Avenue).

D-14. The commenter questions the feasibility of the mitigation measure identified for the
intersection of Embarcadero and Broadway. See Response to Comment D-3, above,
about CPUC-cited collisions at railroad crossings that occurred since the City originally
certified the EIR. Also see Response to Comment D-5, above, regarding traffic analyses
in the EIR and the Revisions, vis-a-vis railroad crossings, and how the analysis is
consistent with industry standard methodologies. Pedestrian clearance time, and other
design details for the conversion from all-way stop-control to traffic signal control
(including, as relevant, design consideration suggested by the commenter), would be
finalized at the time signal installation is warranted. As per standard construction
management practices, affected entities (such as UPRR) would be notified when traffic
signal installation is to occur, but for City-controlled intersections (such as Embarcadero
at Broadway), there is no need for the City to seek authorization from CPUC, or any
other agency, to install traffic signals.

D-15 See Responses to Comments D-2 through D-14, above, regarding specific comments that
are reiterated in this Conclusion portion of the comment letter.

D-16. The comment is noted. The City will provide public notice of the availability of this
responses document and a public hearing scheduled for the City Council, at least ten days
prior to the public hearing.

D-17. The comment is noted and does not address issues within the scope of CEQA or the
Revisions.
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NOV-16-2008 SUN 01:34 PM CA ST LANDS COMM FAX NO. 916 574 1324 P. 02
Comment Letter E

STATE OF CALIFORNIA ] ARNOLD SCHWARZENEGGER, Govemor

CALIFORNIA STATE LANDS COMMISSION PAUL D. THAYER, Executive Officer
100 Howe Avenue, Suite 100-South ' {916) 674-1800 FAX (916) 574-1810
Sacramento, CA 95825-8202 Relay Service From TDD Phone 1-800-735-2929
' from Voice Phone 1-B00-735-2922

Contact Phone; (316) 574-1227
Contact FAX: (816) 574-1324

RECEIVED
NOV 17 pMm,
City of Oakland November 17, 2008

Planning & Zoning Division File Ref: G01-04
ER-04-0009

Margaret Stanzione, Project Planner

City of Oakland, Community and Economic Development Agency
Planning Division

250 Frank H. Ogawa Plaza, Ste 3315

Oakland, CA 94612

Dear Ms. Stanzione:

RE: Combined Notice of Release and Availability of the Revisions to the Analysis T
for the Oak to Ninth Project EIR (SCH No. 2004062013) Prepared to Camply with the
Alameda County Superior Court Order In Case No. RG06-280345 and Case No. RG06-
280471 .

The staff of the State Lands Commission (SLC) has reviewed the subject E-1
document prepared to comply with the Alameda County Superior Court order. It is staff
understanding that the subject document provides revisions to the analysis for the EIR
regarding the Population, Housing, and Employment Section, Existing Condition
Photographs and Project and Simulations, and Existing Conditions and Project Shadow
Studies and does not include substantive revisions to other portions of the document,
As such, SLC staff's comments to the EIR remain the same as per our letter dated
October 24, 2005 (enclosed).

If you have any questions or concerns, please do not hesitate to contact me at
(916) 574-1227 or via email at katog@sle.ca.gov. Thank you.

Sincerely,

ey

Grace Kato
Public Land Management Specialist

Enclosure
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NOV-16-2008 SUN 01:34 PM CA ST LANDS COMM FAX NO. 916 574 1324 P. 03
Comment Letter E

0CT-24-2005. HON 04:18 PH CA STATE LANDS COMM DEPH  FAX NO. 816 574 1885 P, 02/04

" STATE OF CALIFORNIA ' ARNOLD SCHWARZENEGGER, Gavemor

CALIFORNIA STATE LANDS COMMISSION _ . PAUL D. THAYER, Executive Officer
100 Howe Avenue, Suite 100-8auth T, (016) 574-1800 -FAX (B16).574-1810
Secramento, CA 26825-8202 Relay Service From TDD Phone 1-800-735-2029

from Voice Fhone 1-800-735.2022

cantaéchone: 816-574.1227
Contact FAX: 916-574-1958

October 24, 2005
File Raf; G01-04

Nadell Gayou

The Resources Agency
901 P Street
Sacramento, CA 85814

Margaret Stanzione B
Community & Economic Development Agency
City of Oakland

2860 Frank Ogaws Plaza, Buite 3318

Oakiand, CA 84612

RE: Comments on Draft Enviranmental Impact Report, Oak to-Ninth Avenue
Project - SCH $2004062013 s

Dear Ms Gayou and Ms. Stanzione:

The staff of the State Lands Commission (SLC) has reviewed the Drait
Environmental Impact Report (DEIR) [SCH #2004062013] for the Oak to Ninth Avenue
Project (Project) and submits the following comments for your consideration.

Background

When California became a state on September 9, 1850, the State acquired
nearly 4 million acres of land underlying the State's navigable and tidal waterways.
Known as “sovereign lands,” these lands inciude tide and submerged lands adjacent to
the entire coast, the offshore islands, and the inland bays and estuaries of the State
from the ordinary high water mark to three nautical miles offshore. The SLC has
Jurisdiction and management authority over all ungranted tidelands, submerged lands,
and the beds of navigable rivers, sioughs, lakes etc. The SLC has certain residual and

- review authority for sovereign lands legislatively granted in trust to local jurisdictions
(Public Resources Code § 6301 and § 6306). As mentioned below, in the case of the
Oak to Ninth Avenue project, the SLC has statutory authority in Chapter 6§42, Statutes of
2004 to coneider and o approve any proposed land exchange rsiated to this Project.
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Ms. Gayou and Ms, Stanzione 2 _ October 24, 2005

- ——

All sovereign lands, granted or ungranted, as well as navigable Tivers, sioughs, ..
eic., are impressad with the common law public trust. Restrictions on the use of tide
and submerged lands apply in order for the Stats to maintain the lands for commerce,
navigation, flsheries, water-oriented recrsation, and preservation in thelr natural
condition, or for other recognized public trust uses. -

The Callfornia Legislature has granted, in trust to the city of Oakland, the State's
interest in filled and unfilled soversign lands involving portions of the project area
pursuant to Chapter 654, Statutes of 1811 (as amended; minerals not reserved) and
Chapter 15, Statutes of 1960 (as amended; minerals reservad). Any proposed uses
invelving grantad tidelands must be consistent with the public trust generally and with
the applicable granting statute(s). Acceptable trust uses includs, but are not limited to,
uses that promote water-oriented or water dependent recreation and commerce,
navigation, fisheries, public access, and the pregervation of the lend in its natural

condition.

' Specific Comments

At pages [1l-28 and |V.A-33, the DEIR provides a cursory digcussion of the land
exchange and sale related to this development. As mentioned above, the legisiation
authorizing an exehangs and sale is found.at Chapter 542, Statutes of 2004 (the
“Exchange Act"), The Exchange Act authorfzes the State Lands Commission and the
Port of Oakland to enter into an exchange provided that al} requirad findings are made
as set forth in sectlons 4 and 7 of the Act. Key to this is the acquisition of a parcel to
effectuate an exchange according to a list of areas by priority. The four priority areas
are: (1) a parce! within the estuary plan area; (2) a parce! cortiguous to the estuary plan
area; (3) a parcel within or adjacent fo the Middle Harbor; and (4) a parcal within or
adjacent fo the Outer Harbor. ' :

The Exchange Act also recognizes the importance of keeping land along the
shoreline of the Oak to 8" site within public trust ownership, to be held by the city of
Oakland and used for purposes set forth in the Act. The land to be publicly-owned is
depicted in a diagram in section 12 of the Exchange Act, and constitutes the minimum
of lands to be retained in the public frust. The SLC, when It conslders an exchange
following any city of Oakland approvals, may determine fo increase the dimensions of
theee retained shoreline lands. As provided in the Exchange Act at section 4 ()(1), any
decision to increase the gecgraphic configuration of these final public trust lands shall
take into account the daterminations of the Port and Clty when those entlties considered
similar issues in connection with entilements for the Project. _

Given the significance of the configuration and depth of public areas along the
shoreline of the Project, we recommend that the DEIR be amended 1o include a more
expansive discligsion of public nesds for certain uses along the shoreline and within
Parks. As set forth in the Exchange Act, these uses are for walkways, parks, marinas
and boat launching, habitat areas, and visitor-serving commercial facilities. A more
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complete discussion wrll better inform the Port, Counail, and Planning Ccmmissrun as —
they consider the need for and sharactar of public improvements,

We also nots that the DEIR states that the standard being used for the size of
public parks within the Oak to 8" praperty is for a “local-serving” park within the city of
Oakland. This standard In the General Plan is stated to be 4 acres per.1,000 residents.
(Pag‘e IV.L-7) Properly developed, the open spaces and facilities serving visitore at Qak

8" should be regional amenities. Qver time, and with the completion of the network
of pathways and parks contemplated in the Estuary Policy Plan, this will be an amenity
of statewids significance. For thess reasons, we ask that standards above the local-
serving park lsvels in the General Plan be adopted.

At pages [V.L-1 through 4, the DEIR outlines the current lsvel of police and fire
service within the City of Oakland, This discussion notes that the Port of Oakland
currently has security officers who manitor the Qak io 9" property, but that this Port
activity would stop with developer acquisition of land in this area. We want to note that
this should not lead to expanse to the Port of Oakland or a dsmand upon public trust
monies from Port operations to pay for municipal police and fire servicss. The
expenditure of public trust monies for general municipal functions such as police and
fire Is restricted. (See Msillon v. City of Long Begch (1955) 44 C.2d 199.)

- If you have any questions or concems, please do not hesitate to contact Ms.
Grace Kato at katog@sle.ca.gov, at the above address, or by talephone at (91 6) 574-
1227, Thank you.

Sincerely,

5 E"(FW

Dwight &) S8anders, Chief
Divisi Environmental Planning

and Management
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IV. Response to Comments

Letter E Response — California State Lands Commission

E-1.  Responses to the October 24, 2005 comments were previously presented in the EIR, and
were responded to in responses to Letter | in the Final EIR. The comments raised therein
are not within the scope of the Court Order. See Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order.

ER 04-0009 / Oak to Ninth Avenue Project 1V-38 ESA [ 202622
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LAW OFFICES OF BRIAN GAFFNEY
605 Market Street, Suite 505, San Francisco, CA 94105
(415) 442- 0711 Phone (415) 442-0713 Fax

November 17, 2008

Via Facsimile & Email

Ms. Margaret Stanzione | RECE EVE

Project Planner

City of Oakland NOV 1.7 PM.

Community & Economic Development Agency

Planning Division ) Kland
250 Frank H. Ogawa Plaza, Suite 3315 _C“'y of Oa, and n
Oakland, CA 94612 Planning & Zoning Divisio

510238 6538 fax

mstanzione@oaklandnet.com

RE: PROPOSED REVISIONS TO THE OAK TO NINTH PROJECT EIR,
Oakland #ER-04-0009

Dear Ms. Stanzione,

This office submits the following comments on behalf of the Coalition of Advocates for Lake
Merritt (CALM) and Joyce Roy regarding proposed revisions to the Oak to Ninth Project EIR dated
September 30, 2008 (“Revisions to the EIR” or “REIR™).

BACKGROUND

A Draft EIR was released for the project on August 31, 2005. Members of the public,
including CALM and Joyce Roy, and various experts timely submitted written comments to the City
of Oakland critiquing the Draft EIR and the project as proposed. A Response to Comments
constituting the Final EIR was released on February 1, 2006. On June 20, 2006, the City certified
the EIR for the project, adopted CEQA Findings, and adopted a Mitigation Monitoring and
Reporting Program. The City approved General Findings for project approval. On June 23, 2006,
the City filed its Notice of Determination related to the EIR, the adopted CEQA findings, the
Statement of Overriding Considerations and the Mitigation Monitoring and Reporting Program.
CALM and Joyce Roy timely filed suit.

OnNovember 16, 2007, the Alameda Superior Court, Honorable Judge Jo-Lynne Lee, issued
its Order Granting in Part the Writ of Mandate. The detailed 55 page opinion held that the EIR was
deficient, inter alia, for failure to properly analyze the cumulative impacts of 1) Geology &
Seismicity, 2) Noise, 3) Hazardous Materials, 4) Biological Resources, 5) Visual Quality, 6) Public
Services, and 7) Utilities — as the EIR failed to properly consider past and present projects as part
of its analysis of cumulative impacts. (See November 16, 2007 Order Granting in Part and Denying
Part Writs of Mandate (“Order”) at p. 32 - 34.) The Court held that the EIR was deficient as it used
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an impermissible ratio theory in analyzing cumulative traffic impacts. (Order p. 34 - 36.) The Court
also held that the EIR failed to provide any analysis of cumulative land use, population and housing
impacts. (Order p. 38.) In response to motions for a new trial by Respondents (City of Qakland,
Oakland City Council and Oakland Redevelopment Agency) and Real Parties (Oakland Harbor
Partners, LLC, Signature Properties, Inc., and Reynolds & Brown), the Court reaffirmed its decision
that the EIR violated CEQA. The Court set aside the EIR and the findings, statement of overriding
considerations and Mitigation Monitoring and Reporting Program for the Oak to Ninth project.

PROPOSED CONSIDERATION OF THE REVISIONS TO THE EIR

The September 30, 2008 Notice of Release and Availability of Revisions to the Analysis for T

the Qak to Ninth Project EIR states that the City Council will hold a public hearing to consider re-
certifying the EIR as revised. While the City Council should conduct a public hearing before
approval of the proposed Project, the Oakland Planning Commission must also consider the EIR.
Under Oakland Municipal Code section 17.158.340, entitled "Preparation of Environmental Impact
Reports” section 17,158.340, subsection E states in part that:

After a final EIR has been prepared, it shall be forwarded to the City Planning Commission
for certification. Such certification shall be deemed to be a finding that the document has
been prepared in compliance with CEQA, the CEQA Guidelines, and this statement. In
addition, the City Planning Commission shall also certify that the final EIR reflects the
independent judgment of the city. Ce 'f_'xfation of the final EIR does not imply that the City
Planning Commission endorses the proposed project, nor that the permit application(s) for
the project will be approved.

Oakland Municipal Code 17.158.220), sections E and F also reference EIR certification by
the Qakland Planning Commission.

Thus, the City of Oakland must have the Planning Commission consider the EIR before it
is considered by the Oakland City Council. Nothing in the Orders or Writ of the Court changed this

requirement.

CUMULATIVE IMPACT APPROACH OF THE REVISIONS TO THE EIR

The Revisions to the EIR misinterprets the requirement to analyze past projects as part of T

cumulative impacts and misapplies the recent California Supreme Court decision in Environmental
Protection and Information Center v. California Department of Forestry and Fire Protection (“EPIC
v. CDF), 44 Cal. 4th 459 (July 18, 2008).

The Revisions to the EIR repeatedly states that ““past projects’ refers to existing

development” and that these projects can be found in the setting discussion in each section, as well
as EIR appendix D.4 and the cumulative growth scenario. At the trial court level, Respondents and
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Real Parties similarly argued that the cumulative impact analysis could be found in the
environmental setting section, the EIR’s “Cumulative Analysis Context” and the Cumdative
Growth Scenario (EIR Appendix D.4). The trial court rejected this argument holding that if the
EIR's conclusions concerning the effects of cumulative development are not su pported by analysis,

the EIR is inadequate:

The section of the EIR cited by Respondents, however, merely describes the physical
environment in the vicinity of the proposed project, based on past and current projects
approved for that area, as requited by CEQA Guideline 15125(a). Appendix D.4 does not
contain any analysis of the impact of the proposed project when viewed in connection with
past or current projects, or even with future projects, as required by Public Resources Code
21083(b). In fact, Appendix D.4 instructs that it is to be used ‘for analyzing the project’s
environmental impacts’ (AR 1291), not that Appendix D.4 in fact constitutes that analysis.
A summary of projections, as set forth in Appendix D.4, is not the same as an analysis of the
cumulative impacts of a project. (See CEQA Guideline §15130(b)(1) and (b)(5), which
differentiate the summary of projections from the analysis of cumulative impacts.) If the
EIR’s conclusions concerning the effects of cumulative development are not supported by
analysis, the EIR is inadequate.

Order p. 33,

The Revisions to the EIR also incorrectly states that the Supreme Court set a low standard
for consideration of past projects in an EIR, The California Supreme Court recently held that:

we agree [ ] that the statutory injunction to assess ‘the incremental effects of an individual
project . . . in connection with the effects of past projects, the effects of other current
projects, and the effects of probable future projects” (Pub. Resources Code, § 21083, subd.
(b)(2), italics added) signifies an obligation to consider the present project in the context of
a realistic historical account of relevant prior activities that have had significant
environmental impacts. “Such historical accounting assists, for example, in understanding
development trends. (See Governor’s Off. of Planning & Research, General Plan Guidelines
(1990} pp. 44-46 [need to understand population, environmental and economic trends,
including historical data, to guide development].) This historical information also may help
to identify previous activities that have caused intensive environmental impacts in a given
area, the full effects of which may not yet be manifested, thereby disclosing potential
environmental vulnerabilities that would not be revealed merely by cataloging current

conditions.”
EPICv. CDF at 523, emphasis added.

The Supreme Court reasoned further that an analysis of past projects in an EIR “must
reasonably include information about past projects to the extent such information is relevant to the
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understanding of the environmental impacts of the present project considered cumulatively with
other pending and possible future projects.” Id. at 524. The Supreme Court found the EIR before
it was sufficient where the EIR cumulative impact discussion of past projects was sufficient where
the EIR 1) “acknowledge[d] population declines and degradation of habitat, including increased | p_4

water temperature and sediment buildup in streams and loss of habitat for various species, 2) cont.
contained “detailed information about the current population and distribution and loss of suitable
habitat for the marbled murrelet, the northern spotted owl, and the coho salmon,” and where the EIR
acknowledged that “past logging practices are at least in part responsible for this loss and

degradation.”

Thus, for the Oak to Ninth Project EIR s analysis of cumulative impacts to pass must muster,
it must at a minimum “consider the proposed project in the context of a realistic historical account
of relevant prior activities,” actually discuss the combined effects of the project in combination with
past, present and future projects and not merely “catalogue current conditions.” 1

In addition, it appears that the City of Oakland has not revised its consideration of present
and reasonably foreseeable future projects from that considered in 2005/2006. Since then what is
reasonably foreseeable has changed. There has been no consideration of the Oak Knoll projects, the F-5
Measure DD projects at Lake Merritt (including the 12® Street at Lake Merritt Channel; E.12th and
1% Avenue; 12" Street and Fallon) and each of the projects in the Active Major Development List

attached hereto.

PROPOSED REVISIONS TO THE EIR

A, Revised Analysis of Cumulative Impacts from Land Uses. Plan and Policies

The Revisions to the EIR errs because it states where the lists of past, present and future
projects can be found, but does not include those listed projects in its analysis of cumulative impacts.

F-6

1) Physical Division of an Existing Community

The Revisions to the EIR states the project would not result in any physical division of an
existing community. (REIR, p. [IA-2.) The August, 2005 EIR contradicts this premise, however,
stating that “Fifth Avenue Point is an integral part of the existing industrial, manufacturing and
service use districts that surrounds it” and that the project “would separate the community from the
industrial/manufacturing district that currently surround it.” (2005 EIR, p.IV.A-35). Impact A-1 |F-7
of the EIR concludes that the project may result in the physical division of an existing community
and that this is a potentially significant impact.

The Revisions to the EIR errs in concluding that because “mitigation measures will reduce
this project specific potential impact to less than significant,” “[c]onsequently,” the project would
not combine with other projects to physically divide an existing community.” The purpose of a
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cumulative impact analysis is to analysis whether even incremental impacts will be cumulatively
considerable. Simply because project specific impacts are mitigated, does not have the consequence
that there will be no cumulative impacts. F.7

The Revisions to the EIR also errs in stating there is no physical opportunity for the project cont.
in combination with any past, present or future projects to physically divide a community. As
pointed above the 2005 EIR reached the opposite conclusion about the project. The Revisions to
the EIR does not state how it reached an opposite conclusion. Also, the Revisions to the EIR itself
states that “past transportation projects in the area have resulted in physically dividing the project
site and the surrounding areas from nearby neighborhoods and the rest of the City.” Past uses on

the project site have also “contributed to the site’s isolation.”

2) Consistency with Applicable Plans, Policies and Regulations

The Revisions to the EIR states the project would be consistent with plans (REIR, p. IA-3.)
The 2005 EIR contradicts this premise, however, stating that the project would be inconsistent with
the Estuary Plan land use classification, development standards, and the Zoning Regulations which
would constitute potential envirocnmental change and result in physical effects. Impact A-2 of
the2005 EIR concludes that the “project would not be consistent with the existing, Estuary Policy
plan land use classification and zoning districts for the project site, and that this is a potentially
significant impact. (2005 EIR, p. IV.A-36, 38.) Moreover, based on the premise that “the project
would be gererally consistent with the land use policies of the applicable plans,” the Revisions to
the EIR concludes that there will be no cumulative land use impact (REIR, p. ILA-4, emphasis
added), but fails to consider the inconsistencies. 1

F-8

The Revisions to the EIR also reasons that the “project would not contribute to any adverse
land use/plans and policies impact.® (REIR, p. II.A-3) This “contribution” approach is not -9
permitted under CEQA in a cumulative impact analysis as it leads to incorrect conclusions of less
than significant impacts based on the comparative sizes of other projects. 1

Atpage IL.A-5, the Revisions to the EIR states that “existing uses that are compatible... will
combine with the project to have a beneficial effects in terms of land use plan consistency.” Yet this
premise does not take into account “existing uses (past projects) [that]...are no longer consistent with F-10
the City’s land use policies,” discussed at Revisions to the EIR p. ILA-4. The EIR cumulative
impact analysis must analyze both inconsistent and consistent land use plans in combination with

the proposed project.

3) Land Use Compatibility
The 2005 EIR reasoned that the project would have a potentially significant land use F11

compatibility impact (Impact A-3) because the project would introduce significant height to the site;
increase noise, light and glare, and traffic; reduce/eliminate existing views; and result in substantial
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F-11

change in existing environment and existing land uses. The Revisions to the EIR. does not consider cont

these project impacts in considering cumulative impacts.

The Revisions to the EIR again reasons that the project would not “contribute” to any £.12
cumulative impact related to a physical change in the environment. (REIR, p: HA-5) This
“contribution” approach is not permitted under CEQA in a cumulative impact analysis as it leads
to incorreet conclusions of less than significant impacts based on the comparative sizes of other

projects.

Also, the land use compatibility section impermissibly reasons that because the 2005 EIR
found that project impacts had been mitigated, there could be no cumulative impact. CEQA requires F.13
consideration of the incremental impact of the project when added to other closely related past,
present and reasonably foreseeable probably future projects. As the Supreme Court held, this is a
statutory obligation. Simply because project specific impacts are mitigated, does not have the
consequence that there will be no cumulative impacts. 1

B. Revised Analysis of Cumulative Impacts from Transportation, Circulation and Parking T

The Court ruled that the EIR violated CEQA where it used a ratio theory that focused on the
increased effect of the proposed project, rather than combined effect of the project together with

other projects. The court ruled that

[wlhether a cumulative impact is determined based on a 5% increase in the present baseline
volume ... or a 5% contribution to future traffic increases. ., the result is essentially the same.
A determination of cumulatively considerable impact would be made solely based on the
percentage increase in traffic as compared to if the project were not implemented. This is
precisely the ‘ratio theory’.repudiated in Kings County Farm Bureau, supra, 21 Cal.App.3d
at 718-721, and Los Angeles Unified School District, supra, 58 Cal.App.4th at 1024-1028.
The Court agrees that Respondents analyzed the proposed project’s cumulative effect on F-14
traffic using an improper ‘ratio theory’, and petitions for writ are GRANTED on this issue.

Order, p. 36.

Despite this, the Revisions to the EIR continues to focus on the project’s “contribution” to
traffic levels of service. This approach is improper if by using a contribution approach the
Revisions to the EIR is concluding that the more severe the existing problem, the less significant the
project’s impact on the cumulative condition. Under the proper approach, a project’s impact would
be more significant the more severe the existing environmental problem.

The Revisions to the EIR states that it applies significance criteria to determine if the project
would have a considerable contribution to the those intersections forecast to operate at an
unacceptable levels in the 2025 scenario. These are the same “significance criteria” that the EIR

IV-44


skd
Line

lsb
Text Box
F-11 cont.

skd
Line

skd
Line

skd
Line

lsb
Text Box
F-12

lsb
Text Box
F-13

lsb
Text Box
F-14


Nowv 17 2008 3:53PM Law Offices of Briamn Gaff 415 442 (0713
Comment Letter F

Comments Regarding Proposed Revisions to the Oak to Ninth EIR
November 17, 2008
Page 7 of 14

uses for project impacts. There is no discussion of how or why the EIR proposes these criteria. | F-14
Moreover, the Revisions to the EIR only analyzes each of 18 intersections under one of the six | cont.
significance criteria, and provides no explanation for why then other five criteria are not utilized.

The Revisions to the EIR in only analyzing 2025 scenario plus project as the its cumulative | F-15
traffic analysis is limiting analysis to future conditions phas project. This avoids the past projects and
the historical context analysis. 1

The Revisions to the EIR states that it only analyzes the traffic conditions at 18 intersections
that are already forecast to operate at unacceptable level of service for the project level analysis.
There is no explanation for why this limitation is employed. It is possible that intersections, which | F-16
might operate at an acceptable leve] of service for the project, could have a cumulatively significant
impact. Yetthe approach adopted here impermissibly only analyzes cumulative impacts for a subset
of all intersections - those for which the “project” impact was significant. The Revisions to the EIR
has avoided analyzing the incremental impacts as part of its cumulative traffic assessment.

The Revisions to the EIR concludes that for Impacts B.3¢, B.3e, B.3h and B.3a “[n]o feasible
mitigation measures are available that would improve its operations to acceptable levels.” This
conclusion should be supported by more analysis as to the feasibility or infeasibility of other F-17
mitigation measures. The Revisions to the EIR failed to comply with CEQA as it failed to set forth
feasible measures to mitigate significant impacts. The EIR failed to discuss an adequate range of
feasible traffic mitigations despite the fact that traffic agencies commented about the dearth of
adequate feasible mitigations. For example, the City of Alameda requested that the EIR be revised
to incorporate two additional feasible mitigation measures at Fifth and Broadway. 1

F. Analysis of Impacts and Mitigations from Geology, Soils, and Seismicity

The Court found that the EIR failed to comply with CEQA by not providing a sufficient
analysis to support the finding that the exposure of project residents and structures to seismic
hazards would be mitigated to less than significant.

The Revisions to the EIR proposes seismic significance criteria which impermissibly add F-18

mitigation to the analysis of impacts: “impacts associated with seismic hazards would be considered
significant if the potential effects of an earthquake on a particular site could not be mitigated by an
engineered solution;” whether impacts “can be overcome through engineering design solutions that
will reduce to less than significant the substantial risk of exposing people or structures to loss, injury
or death.” Under CEQA, by contrast, an EIR analyzes a project for potential significant impacts,
and then discusses feasible mitigations to reduce impacts to less than significance, 1

Further, the Revisions to the EIR impermissibly defers analysis of project conditions and
project seismic impacts until afier EIR certification and couches this analysis as mitigations. The F-19
Revisions to the EIR states that Mitigation F.1 and Mitigation F.2 include site-specific geotechnical
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investigation analyzing expected ground motions at the site. Thus, only after EIR certification will
there be evaluation of seismic hazards and their effects. This approach flies in the face of CEQA
because the EIR does not do its job of informing the public and the decision makers of project [F.19
impacts before the project is approved. Forexample, under this approach only after project approval cont.
will there be an evaluation of the severity of impacts. This is particularly troubling given the
uncertain nature of building such intense development on bay fill highly subject to seismic events.
Deep foundation systems would be necessary to anchor the foundations of project buildings into 1
more salid materials which are found at depths below the bay mud. Moreover, the Revisions to the T £-20
EIR does not contain any analysis of actual seismic impacts upon which to base potential

mitigations.

Also, both revised Mitigation F.1 and revised Mitigation F.2 reach the conclusion of less |
than significant impacts after mitigation without any analysis of how the EIR reached such
conclusions.

. TP o F-21
The Revisions to the EIR amounts to an impermissible list of mitigations without analysis.

The EIR contains no evaluation for decision makers and the public about the feasibility of
the proposed mitigations. The Revisions to the EIR expressly defers evaluation of the most effective
and practical mitigation to after project approval. L

F. Revised Analysis of Cumulative Impacts from Geology, Soils, and Seismicity

The Court found that the EIR failed to comply with CEQA by not including a sufficient
analysis of the cumulative geology, soils, and seismicity impacts of the project.

As to the cumulative impacts analysis of geology, soils and seismicity, the Revisions to the
EIR contains a vague definition of the geographic scope of the area affected by seismic impacts as E.22
“localized or even site-specific.” Whether the scope here is localized or site-specific, what are the
parameters of “local”, and a reasonable explanation for such geographic limitations is omitted. 1

The Revisions to the EIR bases its conclusion of no significant cumulative seismic impacts T
on the premise that the project site is “physically isolated” and that “no present or reasonably future | F-23
development projects occur near enough to the project site to combine with any project impacts,” 1
As discussed above, these premises are contradicted by the 2005 EIR. Also, there is no discussion :[ E-24
as to what are the other present projects and future projects, and how they would combine with the
proposed project and past projects. Moreover, there is no discussion of why the Embarcadero :[F o5
Roadway, the 1-880 freeway and other past projects would not combine with the proposed project )
to pose cumulative impacts in the event of an earthquake. The Revisions to the EIR states that i
general past projects were built in accordance with building codes. There is no discussion of the past I F-26
projects that were not in compliance, and their impact.
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seismic impacts because “the potential for project impacts will be mitigated ...to less than

The Revisions to the EIR is also flawed by determining that there will be no cumulative IF 27
significant” without supporting analysis.

G. Revised Analysis of Cumulative Noise Impacts from Traffic

The Court found that the EIR violated CEQA as the cumulative traffic noise impacts did not T
consider the impacts of the project together past, present and reasonable foreseeable projects. The
Court also found that for traffic the EIR violated CEQA by utilizing an impermissible ratio
approach. F-28

The Revisions to the EIR uses an impermissible ratio approach when analyzing cumulative
noise impacts. The Revisions to the EIR expressly analyzes roadway noise by comparing existing
conditions to expected conditions in 2010 and 2025. (Revisions to the EIR, p. I1.G-1.) 1

Because the noise analysis is based on the traffic analysis it incorporates and repeats many
of the errors discussed above,

The Revisions to the EIR uses an impermissible significance criteria of “project impacts”
for analyzing cumulative noise impacts. The cumulative impact analysis must look at the project F-29
in combination with other projects and not isolate the project’s incremental impacts. Also, there is
no explanation for why the significance criteria must be a “permanent increase” in noise levels,
when CEQA requires consideration of short and long term impacts and when the EIR considered |
intermittent and temporary noise to be significant. In addition, there is no explanation of why or how
the proposed significance cumulative noise criteria was adopted when the EIR used ten different
criteria to analyze project impacts. L

F-30

The Revisions to the EIR uses a new geographic context for cumulative noise impacts, which F-31
is different from that used in the 2005 EIR, and provides no explanation for this change.

The Revisions to the EIR claims that the “existing traffic noise levels reported in the EIR
reflect existing traffic from past projects within the study area,” but does not consider the present | F-32
project in the context of a realistic historical account of relevant prior activities that have had
significant environmental impacts.

The Revisions to the EIR still fails to analyze the project noise traffic in combination with
past, present and future projects. The Revisions to the EIR states that “traffic data captures existing F-33
noise conditions and projected future noise conditions from past, present, and reasonably foreseeable
future development” but omits any discussion of those impacts. Thus, the Revisions to the EIR
reaches a conclusion with no supporting analysis. 1

H. Revised Analysis of Cumulative Hazardous Materials Impacts
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The Revisions to the EIR uses a new geographic context for cumulative hazardous materials F-34
impacts, which is different from that used in the 2005 EIR, and provides no explanation for this

change.

The Revisions to the EIR fails to analyze the impacts of the project in combination with past,
present, and future projects. This is demonstrated by the reference to “simultaneous” releases on
page II.H-1, transport “at the same time” on page I1.H-2, “collision” of a truck and simultaneous
release on page II.H-2 and that remediation efforts must “combine” and occur “at the same time” F-35
atpages [I.H-4 and I.H-5. Past and future projects by definition could never meet this novel criteria. |

The Revisions to the EIR expressly looks separately at past projects combining with the
project, present projects combining with the project, and future projects combining with the
proposed project, but never examines the project hazard impacts in combination with past projects
and present projects and future projects as required by CEQA. 1

The Revisions to the EIR expressly limits its analysis of cumulative hazardous impacts to
remediation and accidental release of hazards particulatly during transportation, By contrast, the
2005 EIR examined project specific impacts from “chemical use and potential buildup of associated
toxic substances in soil and groundwater,” “dredged sediment,” “storage and release of F-36
petrochemical products,” “underground storage tanks,” “hazardous wastes,” “generation and
discharge of hazardous materials,” “hazardous structural and building components during demolition
and construction,” and “use of solvents during construction.” None of these likely impacts are
considered as part of the cumulative impact discussion, and the Revisions to the EIR does not

explain why. ’

TheRevisions to the EIR impermissibly assumes that the potential for significant cumulative F-37
impacts will be eliminated by regulatory requirements, without explanation or supporting evidence. 1

The Revisions to the EIR revises the project description for its discussion of hazardous
material impacts, and now calls the project a remediation effort and impermissibly limits its
discussion to “remediation efforts.” The Revisions to the EIR goes so far as to say that the Jack | F-38
London Redevelopment Project is the “only reasonably foreseeable major project nearby that
involves remediation activity,” thus both redefining the project and cumulative geographic scope
without explanation.

I Revised Analysis of Cumulative Biological Impacts

The Revisions to the EIR fails to discuss the combined biological effects of the project in F-39
combination with past, present and future projects, but only lists and catalogues projects.
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The Revisions to the EIR reasons that there would be no significant cumulative biological
impacts because of regulatory requirements. Not only is it impermissible under CEQA to assume,
without supporting data, that all other projects will be properly mitigated, but the 2005 EIR and the
Revisions to the EIR contradict this assumption. The 2005 EIR stated that “some projects may be £.41
approved even though they would have significant, unavoidable impacts on biclogical resources.”
The Revisions to the EIR acknowledges that some past projects were not implemented in accordance
with regulatory requirements. 1

F-40

The Revisions to the EIR concludes that the project when combined with other projects
would not result in a significant cumulative biological impact, but does not explain how it reached
this conclusion when the 2005 EIR concluded that the project and future projects “could result in | F-42
impacts on wetlands, other waters of the U.S. and special status species.” Nor does the Revisions
to the EIR explain how it reached its cumulative impact conclusion when the 2005 EIR reasoned that
project construction activities would result in potentially significant impacts to wetlands and waters,
to fishery resources in the Oakland Inner Harbor, to nesting habitat for breeding raptors, and to
nesting and roosting bats, 1

L. Revised Analysis of Cumulative Population, Housing and Emplovment Impacts

The Revisions to the EIR refers to the 2005 EIR pages IV.J-1to IV.J.-19 for the past project
analysis of cumulative impact. However, reference to this section reveals that there is no discussion
of the historical context of population, housing and employment within the geographic scope chosen
to analyze cumulative impact. The closest that the 2005 EIR gets to this is a brief discussion of F-43
“Trends in Activity,” but this does not discuss any population, housing or employment trends.
Similarly reference to tables (Revisions to EIR, p. I1.J-2) does nat constitute discussion of projects
or project impacts, nor do the referenced tables relate to the historical context. 1

The Revisions to the FIR impermissibly examines the “project’s potential to contribute to
cumulative impacts,” not the impacts of the project in combination with past, present and future
projects.

F-44

The Revisions to the EIR significance criteria omits a griteria used in the 2005 EIR (ie
displace substantial numbers of people, necessitating the construction of replacement housing | F-45
elsewhere in excess of City’s Housing element) without explanation of why this criteria has not been
applied to cumulative impacts.

The Revisions to the EIR cumulative population, housing and employment analysis
impermissibly focuses on the “project” impacts, rather than the impacts of the project when
combined with past, present and future projects as required by CEQA. 1

F-46

The Revisions to the EIR does not reveal what past, present and future projects it considers. I F-47
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K. Revised Analysis.of Cumulative Visual Impacts

Neither the 2005 EIR nor the Revisions to the EIR analyzes past projects as part of a
cumulative visual analysis. The Revisions to the EIR points to the project setting only. Thereisno | p_4g
consideration of the proposed project in the context of a realistic historical account of relevant prior
activities or discussion of the combined effects of the project in combination with past, present and

future projects. L

The Revisions to the EIR determines that the cumulative impact is insignificant based on the
“dense urban setting” or “developed urban area” when these are not significance criteria utilized by | F-49
the 2005 EIR or the Revisions to the EIR. 1

The Revisions to the EIR discounts the adverse impact of all future projects as they are T
“primarily renovations, rehabilitations or use conversions” when this is not a significance criteria F-50
utilized by the 2005 EIR or the Revisions to the EIR. 1

Reference to photo simulations doesn’t substitute for discussion of projects or project
impacts, nor do the referenced photos relate to the historical visual context. The Revisions to the | F-51
EIR expressly limits its consideration to the project and existing conditions. 1

The Revisions to the EIR does not employ each of its stated visual significance criteria in :[ F.52
analyzing potential cumulative visual impacts.

Neither the 2005 EIR nor the Revisions to the EIR analyzes the cumulative shadow impact
of the project in combination with past, present and future projects.

The Revisions to the EIR states that the proposed project and other past, present and future
. e \ ) F-53
projects would change and alter the existing visual character and quality and views, but does not
discuss if these changes would be significant and require mitigation,

The Revisions to the EIR does not reveal what past, present and future projects it considers,

L. Revised Analysis of Cumulative Public Service Impacts

Neither the 2005 EIR nor the Revisions to the EIR analyzes past projects as part of a
cumulative public services analysis. The Revisions to the EIR points to the existing development
only. There isno consideration of the proposed project in the context of a realistic historical account
of relevant prior project impacts on public services. There is no discussion of the combined effects
of the praject in combination with past, present and future projects,

F-54

The Revisions to the EIR uses a geographic context for cumulative public service impacts,
which is different from that used in the 2005 EIR, and provides no explanation for this change. F-55
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The Revisions to the EIR states that the proposed project and other past, present and future T
projects would “increase the demand for police services,” but doesn’t discuss if the failure to
construct new or altered facilities will affect response time, service ratios or other performance | F-56
objectives. The Revisions to the EIR states that the proposed project and other past, present and
future projects would “increase the demand for police services,” but doesn’t discuss if this impact

will be adverse or significant,

The Revisions to the EIR defers the analysis of fire department impacts to the CIP budgetary
process which will occur later and outside the CEQA process. Moreover, this CIP process only I -57
analyzes existing facilities, not cumulative impacts.

The Revisions to the EIR impermissibly assumes that all future police and fire facilities will :[ F.58
be properly mitigated, without supporting rationale or evidence.

There is no discussion of the combined effects of the project in combination with past, T
present and future projects on schools. Further, there is no conclusion of cumulative school impacts
without mitigation.

F-59

There is no discussion of mitigations despite the conclusion of the Revisions to the EIR that
the proposed project when combined with other closely related past, present and reasonably
foreseeable developments in the vicinity would result in significant adverse cumulative public
service and recreation impacts. ‘

M.  Revised Analysis of Cumulative Utilities and Service System Impacts

The Revisions to the EIR uses a geographic context for cumulative utility impacts, which | £ g1
is different from that used in the 2005 EIR, and provides no explanation for this change. 1

F-60

The Revisions to the EIR does not analyze past projects as part of a cumulative water supply,
wastewater or solid waste analysis. The Revisions to the EIR points to the EBMUD Urban Water
Mznagement Plan for current and projected usage. There is no consideration of the proposed project | F-62
in the context of a realistic historical account of relevant prior project impacts on water supply and
wastewater. There is no discussion of the combined effects of the project in combination with past,
present and future projects. 1l

The Revisions to the EIR relies upon paper water.

IT IS UNCLEAR WHETHER ALL OR PORTIONS OF THE REVISIONS TO THEEIR |
ARE BEING ADDED TO THE EIR
F-63
The Revisions to the EIR states that certain specific Summary statements are added to the
EIR. From this it is impossible to know if the entire Revisions to the EIR is being propesed to be
/
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added to the EIR or only select statements in the document. Also, by adding the Revisions to the F-63
EIR to the 2005 EIR, there may be inconsistencies between the two documents, including but not t
limited to those mentioned above, without an explanation for such inconsistencies. cont.

THE CITY SHOULD HAVE PROCEEDED BY A RECIRCULATED REVISED EIRT
RATHER THAN ONLY SELECT REVISIONS TO THE EIR

Revision of an amended EIR to remedy its inadequate analysis necessarily requires
recirculation of the revised EIR, rather than simply select sections as the City has done here. The
EIR certification was set aside because it was inadequate under CEQA. The Revisions to the EIR
constitute substantial new information that only can be understood by the public if it is released in
the context of a new EIR. The revised environmental document must be subjected to the same
critical evaluation, so that the public is not denied an opportunity to test, assess, and evaluate the
data and make an informed judgment as to the validity of the conclusions to be drawn therefrom.

F-64

Further, under CEQA, when recirculating a revised EIR, the City of Oakland must in the
revised EIR or by an attachment to the revised EIR, summarize the revisions made to the previously
circulated draft EIR. The City has failed to include such a summary.

Conclusion

For the above reasons, the Coalition of Advocates for Lake Merritt and Joyce Roy believe
that additional environmental review is necessary to comply with CEQA and the Order of the

Alameda Superior Court.

Sincerely,

[S/ Brian Gaffhey

Brian Gaffney
Enclosure
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IV. Response to Comments

Letter F Response — Coalition of Advocates for Lake Merritt (CALM)

F-1.

F-3.

F-4.

and Joyce Roy / Brian Gaffney

The commenter states that the Court “set aside the EIR and the findings, statement of
overriding considerations and Mitigation Monitoring and Reporting Program for the Oak
to Ninth project.” The Court did not set aside the EIR. The Court voided the certification
of the EIR and ordered the City to take action as required by the Court Order, the
Judgment and the Writ, which required the City to revise its analysis for specific issues.
See Master Response A, Response to Comments on the Public Policy Merits of Project
Approval, and Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order. Additionally, the only findings voided by the Court
are the CEQA Findings.

See Master Response C, Public Review Process of the Revisions.

The commenter incorrectly states that the Revisions merely states that past projects are
found in the setting discussion, EIR Appendix D.4, and that the cumulative growth
scenario and does not include an analysis of the past projects. Each cumulative discussion
section of the Revisions first describes the past, present, and reasonably foreseeable
projects relevant to the particular topic (e.g., land use) and then contains an analysis of
the cumulative conditions and the project’s potential contribution to those conditions in
the context of the applicable significance criteria. These discussions vary depending on
(1) whether there is any opportunity for the project to combine with other past, present or
reasonably foreseeable development to create a cumulative impact; (2) whether
cumulative development has resulted in a significant adverse impact under the
significance criteria; (3) whether the project would result in a considerable contribution to
any significant adverse cumulative impacts; and (4) whether the potentially significant
cumulative impact or the project’s contribution are mitigated. The discussion of these
considerations in the context of each environmental topic constitutes an analysis. The
relevant description or listing of the past projects is an integral element of the analysis
and as evidenced by the discussion in each section is not used as a substitute for an
analysis.

The commenter notes his interpretation of the recent California Supreme Court case:
Environmental Protection and Information Center v. California Department of Forestry
and Fire Protection, 44 Cal. 4th 459 (2008) (EPIC). The analysis in this document
substantially exceeds the discussion of past projects found acceptable under CEQA by the
Supreme Court in the EPIC case. The Supreme Court found the setting discussion in the
EIR/EIS sufficiently discussed the cumulative impact of past projects. In particular, the
Supreme Court stated that although the discussion of past projects in the setting section of
the EIR/EIS was “somewhat muted in the EIS/EIR, it was present to some degree.” The
Supreme Court also acknowledged “the discussion of cumulative impacts should be
guided by the standards of practicality and reasonableness.” In any event, the approach
taken in the Revisions is based on the direction provided by the Court Order and is not
limited to the approach approved by the Supreme Court. The cumulative impacts analysis
in the Revisions exceeds the standards described in EPIC.

The commenter states that the City has not revised its consideration of present and
reasonably foreseeable projects in the Revisions. The Court did not find invalid the EIR’s
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scope of relevant present or reasonably foreseeable projects, therefore that analysis is not
revised from the EIR. Instead, the Court found that the record contained data on past,
present, and reasonably foreseeable projects, but certain sections of the EIR did not
provide sufficient analysis of that data. The Revisions responds to each of the deficiencies
found by the Court. See Master Response B, Response to Comments on Environmental
Issues Outside the Scope of the Court Order.

The EIR and the Revisions properly use the projections-based approach to cumulative
impacts. The EIR uses a list of actual projects as a check to confirm that the projections-
based approach provides meaningful and accurate information. The comment letter does
not offer either facts or analysis that undermine or contradict the accuracy of the
approach taken in the EIR and the Revisions. The commenter provides a copy of the City
of Oakland’s Active Major Development Project’s List October-November 2008. The
projects identified on the list are (1) located a distance from the Oak to Ninth Project site
and surroundings to combine for a cumulative impacts; (2) identified in the Updated
Cumulative Growth Scenario Updated for the Oak to Ninth Project, which was included
in Appendix A.4 of the EIR; and/or (3) consistent with the Oakland General Plan and
therefore already considered within the regional cumulative growth model. Thus, the
projects included in the list attached to the comment letter do not provide support for the
commenter’s suggestion that the EIR and the Revisions do not properly consider
cumulative impacts.

Although not within the scope of the Court Order, this response addresses the present and
reasonably foreseeable projects named by the commenter; and the consideration of these
projects demonstrates that the EIR and Revisions properly consider cumulative impacts
For example, the Oak Knoll Project is located approximately 9 miles from the Oak to
Ninth Project site (along Interstate 580 in southeast Oakland). Thus, the Oak to Ninth
Project and the Oak Knoll Project would not combine to result in cumulative impacts for
topics that require physical proximity to combine and that are addressed by the Court
Order (land use, geology, noise, hazardous materials, biological resources, and visual
quality). The Oak Knoll Project is identified in the Oakland General Plan Land Use and
Transportation Element, as well as the preceding 1996 Final Oak Knoll Reuse Plan and
the 1998 Oak Knoll Redevelopment Plan, and is therefore incorporated in the regional
cumulative growth model for population/housing, public services and utilities and
services systems, which have a broader cumulative geographic scope.

The commenter also names the Measure DD projects at Lake Merritt, which are a series
of projects funded by the Measure DD bond measure program. Measure DD projects
were included in the analysis in the EIR, for example, in the Final EIR Master
Response F (Pedestrian Activity at Nearby Rail Crossings), Master Response G, (Phasing
of Open Space and Trail Improvements), and numerous responses to individual
comments on the Draft EIR. Further, the Measure DD projects are in furtherance of and
consistent with the Oakland General Plan and are thus reflected within the growth
projections used in the cumulative analysis for the EIR.

The commenter states that the Revisions errs because it states where the lists of past,
present, and future projects can be found but does not include those listed projects in its
analysis of cumulative impacts. The Revisions (page 11.A-2) explains that present projects
in the relevant geographic area are included among the projects listed in Tables D.4-5a,
D.4-5b, D.4-6a, and D.4-6b in Appendix D.4 of the EIR; and that reasonably foreseeable
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F-7.

future projects expected to be completed in the geographic area by 2025 are in the
cumulative growth projections and among the projects listed in Tables D.4-5a, D.4-5b,
D.4-6a, and D.4-6b. The Revisions further explains that the present and future projects
include housing opportunity sites in the Estuary Channel area and the area of East
10th Street and 9th Avenue, small-lot single-family residences in Embarcadero Cove, and
new commercial and infill/intensification commercial projects in Embarcadero Cove.
This summary of present and future projects is appropriate for the analysis of cumulative
land use impacts, particularly given the physical separation of the proposed project from
surrounding neighborhoods as explained later in the analysis in the Revisions.

The commenter states that the Revisions discussion of community division impacts
contradicts the EIR. The commenter is confusing the EIR discussion of a project-specific
impact with the analysis of cumulative impacts provided in the Revisions. Impact A-1 in
the Draft EIR states that “the project would develop new and different uses and buildings
immediately adjacent to and surrounding Fifth Avenue Point and may result in the
physical division of an existing community.” It is important to note that Fifth Avenue
Point is surrounded by the project site, and thus the project alone could divide or disrupt
this existing community. Mitigation Measure A.1 in the Draft EIR recommends design
measures to address this impact. The Revisions states that the project would not result in
any physical division of an existing community in any of the areas surrounding the
project site, because of the site’s physical separation from other surrounding
neighborhoods. This statement is an accurate assessment of the project’s impact when
combined with past, present, and anticipated future projects in these surrounding
neighborhoods. The Revisions goes on to state that the project-specific potential impact
on the Fifth Avenue Point area could not combine with any other project, because Fifth
Avenue Point is completely surrounded by the Oak to Ninth project and the potential
impact is related to the project’s removal of the surrounding industrial/warehouse area on
the project site. Thus, the Draft EIR and the Revisions are not contradictory.

The commenter further states that the Revisions errs in concluding that, because
“mitigation measures will reduce this project-specific potential impact to less than
significant,” “[c]onsequently, the project would not combine with other past, present, or
reasonably foreseeable future projects to physically divide an existing community.” The
commenter has taken this statement out of context. The complete statement from the
Revisions (page I1.A-3) is as follows:

The project-specific potential impact on the Fifth Avenue Point area
could not combine with any other project, because the Fifth Avenue
Point is completely surrounded by the Oak to Ninth project and the
potential impact is related to the project’s removal of the surrounding
industrial/warehouse area on the project site. There is no physical
opportunity for any other project to contribute to this impact. Moreover,
mitigation measures will reduce this project-specific potential impact to
less than significant. Consequently, the project would not combine with
other past, present, or reasonably foreseeable future projects to
physically divide an existing community on the project site or in the
surrounding area.

The Revisions thus does not conclude that the project would not contribute to cumulative
impacts simply because the project-specific impact can be mitigated. The mitigation of
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F-9.

F-10.

F-11.

the project-specific impact is just one factor considered in the cumulative impact
analysis.

The Revisions does not simply state that the project would be consistent with plans, as the
commenter suggests. The Revisions (pages Il.A-3 through I1.A-4) reiterates the EIR
conclusions regarding project consistency with the Land Use and Transportation Element
(LUTE) of the General Plan, the Estuary Policy Plan, and zoning regulations. The
Revisions indicates that, while the project would result in changes to Estuary Policy Plan
policies and zoning regulations for the site, these changes would be consistent with the
LUTE and other General Plan policies, as described in the EIR. The Revisions goes on to
evaluate the extent to which the project-proposed changes would contribute to cumulative
impacts. The analysis concludes that, since the project would be generally consistent with
the land use policies of applicable plans, it would not combine with past, present, or
reasonably foreseeable future projects to cause a significant adverse cumulative land use
impact based on a conflict with a plan or policy. In support of this conclusion, the
Revisions describes the most relevant General Plan policies with which the project would
be consistent, including policies encouraging revitalization of underused sites,
development of mixed uses on the waterfront, improved public access to the shoreline,
expanded parks and large open spaces, opportunities for using alternative transportation
modes, sensitivity of new development to adjacent communities, preservation of sensitive
environments, and a mix of housing types.

The commenter believes the “contribution approach” to evaluating cumulative impacts is
not permitted. CEQA Guidelines Section 15355 states that “the cumulative impact from
several projects is the change in the environment which results from the incremental
impact of the project when added to other closely related past, present, and reasonably
foreseeable probable future projects.” Thus, cumulative impact analysis evaluates the
project’s incremental impact — or “contribution” — in relation to impacts from other
projects. The approach used in the Revisions complies with CEQA Guidelines Section
15355. The analysis of cumulative land use policy impacts is not based on the
comparative sizes of the projects; the commenter does not provide any evidence to
support this claim.

The Revisions (page I1.A-5) states that “existing uses that are compatible with current
plans and policies, present projects, and reasonably foreseeable future projects will
combine with the project to have a beneficial effect in terms of land use plan consistency
with plans and policies for this area of the Oakland Estuary.” In other words, the project
would contribute to a trend of Estuary area development being increasingly consistent
with planning policies for the area, and this trend is a potentially beneficial cumulative
impact. The fact that some existing uses are not consistent with City land use policies that
call for waterfront revitalization is not relevant to this conclusion regarding the
cumulative policy impact.

The commenter also suggests that the Revisions does not consider the project-specific
land use compatibility impact in the analysis of cumulative impacts. The Revisions
(pages 11.A-5 through I1.A-6) discusses the project-proposed land use changes in relation
to cumulative impacts. The Revisions indicates that the potential land use compatibility
impact is limited to concerns on the project site, and the EIR recommended mitigation
measures that would reduce the impact to a less-than-significant level. For these reasons,

ER 04-0009 / Oak to Ninth Avenue Project V-84 ESA / 202622
Responses to Comments on the Revisions December 2008



IV. Response to Comments

F-12.

F13.

F-14.

F-15.

the project would not combine with other projects to create a significant adverse land use
compatibility impact.

The commenter believes the “contribution approach” to evaluating cumulative impacts is
not permitted. CEQA Guidelines Section 15355 states that “the cumulative impact from
several projects is the change in the environment which results from the incremental
impact of the project when added to other closely related past, present, and reasonably
foreseeable probable future projects.” Thus, cumulative impact analysis evaluates the
project’s incremental impact — or “contribution” — in relation to impacts from other
projects.

The Revisions does not conclude that no cumulative land use compatibility impact would
occur simply because the project-specific impact would be mitigated. As discussed
above, the Revisions indicates that the project-specific impact would be limited to the
boundaries of the project site, and thus would not combine with other projects to create a
significant adverse cumulative impact.

The commenter states that “...the Revisions to the EIR continues to focus on the project’s
“contribution” to traffic levels of service,” and that this approach is improper The
approach taken in the Revisions to the assessment of cumulative traffic impacts in the
EIR was proper, and consistent with CEQA Guidelines. The analysis first describes
traffic conditions, and identifies unacceptable level of service (LOS), under cumulative
conditions. (See Response to Comment F-15 below for a description of how 2025 With
Project Conditions represent the cumulative [“all inclusive”] conditions.) The analysis
then assesses whether the project’s incremental contribution to those cumulative
conditions would be considerable (i.e., whether the project would cause a cumulative
significant impact). Contrary to the commenter’s statement, the Revisions does not
conclude that the more severe the existing problem, the less significant the project’s
impact on the cumulative condition.

Further, regarding the significance criteria applied and the intersections analyzed under
those criteria, the Revisions analyzes cumulative impacts using all of the six significance
criteria to the extent applicable (i.e., when the conditions of the criteria were relevant —
e.g., is it a signalized or unsignalized intersection?, is the intersection located within or
outside the Downtown area?, what is the baseline LOS?). Each of the six criteria was
used at least once to identify cumulatively considerable (significant) impacts.

The Revisions does not avoid analysis of past projects. As stated on page I-5 of the
Revisions, “past projects” refers to existing development. Specific to the analysis scenario
for cumulative traffic impacts (2025 With Project Conditions), existing traffic volumes
on study area roads (traveling through study area intersections) consist of traffic
generated by occupants and visitors of previously approved projects (i.e., ”past
projects”). Those existing traffic volumes were increased to 2025 With Project
Conditions by adding traffic growth tied to “present projects” (i.e., projects under
construction at the time of the EIR preparation), “reasonably foreseeable future projects”
(i.e., those reflected in the updated cumulative growth scenario projections), and the
proposed Oak to Ninth Project. Therefore, analysis of 2025 With Project Conditions
assesses the cumulative (“all inclusive™) conditions.
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F-16.

F-17.

F-18.

F-19.

The commenter misread the Revisions and incorrectly characterizes the basis for the
18 intersections being analyzed for cumulative impacts in 2025. As stated on page 11.B-2
of the Revisions, the 18 intersections were selected for analysis because they would
operate at an unacceptable LOS E or F under 2025 With Project peak-hour conditions. As
stated in Response to Comment F-15, above, 2025 With Project Conditions represent the
cumulative (“all inclusive”) conditions. The 34 intersections not analyzed for cumulative
impacts in 2025 would all operate at acceptable levels of service LOS in the cumulative
context (with past, present and reasonably foreseeable projects plus the proposed project),
and therefore could not experience a cumulatively significant impact. The analysis
presented in the Revisions fully demonstrates whether the project’s contribution to the
unacceptable level of service in 2025 is cumulatively considerable.

The Revisions complies with CEQA requirements to set forth feasible measures to
mitigate significant impacts. The conclusion that no feasible mitigation measures are
available (for Impacts B.3c, B.3e, and B.3h) to improve operations to acceptable levels
(or at least to mitigate the project’s impact) was reached only after possible
improvements were explored and tested for feasibility. The explorations entailed
extensive field reviews, and reviews of previous studies. As stated on pages I1.B-16
and I1.B-17 of the Revisions, for those three intersections, physical constraints
(i.e., inability to widen the Webster Tube, and insufficient available right-of-way for
additional travel lanes) cause mitigation to be infeasible. That same support to the
conclusion of infeasibility was provided previously in the Draft EIR and in Master
Response C of the Final EIR.

Comments from agencies (including the City of Alameda) about the discussion of
mitigation measures provided in the Draft EIR, and suggested additional measures, were
fully responded to in the Final EIR (Master Responses C and D in the Final EIR).

It is noted that the commenter was mistaken to include Impact B.3a (Atlantic Avenue and
Webster Street) in this comment. The Revisions cited improvements proposed by the City
of Alameda, which would mitigate the project’s contribution to the cumulative impact to
a less-than-considerable level.

The significance criteria used in the Revisions are the same criteria used in the EIR. The
Revisions revises only the analysis the City was required to revise by the Court. The
geology significance criteria are not such an issue. See Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order. Moreover, the
significance criteria acknowledge that compliance with building construction
requirements is not optional for a project but is mandatory under California law. CEQA
does not require public agencies to ignore compliance with the mandatory requirements
of state and local law in assessing the potential for significant impacts. Additionally, the
City conservatively did what the commenter suggests — it found the two seismic impacts
to be potentially significant and required mitigation measures based on state and local
codes, among other criteria.

The commenter states that the seismic mitigation measures defer analysis of project
conditions and impacts until after EIR certification. This deferral claim is beyond the
scope of analysis required to comply with the Court Order, Judgment and Writ. The EIR
analyzes seismic impacts in Section IV.F, Geology, Soils, and Seismicity. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
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Court Order. Nonetheless, the EIR and Revisions contain a comprehensive analysis of the
project site’s geology, soils, and seismicity conditions. The two potential seismic impacts
are fully acknowledged and detailed mitigation measures provided. This information and
analysis confirmed that all of the conditions on the site can be addressed through standard
geotechnical engineering solutions as required by the mitigation measures and state and
local law. The additional site-specific design level geotechnical investigations and
construction methods required by the mitigation measures can only be prepared when the
project buildings are designed and the specific locations of buildings are identified. This
occurs prior to issuance of building permits, as required by the mitigation measures.
Further, the revised mitigation measures require the analysis and implementation of
architectural and engineering methods and materials as warranted.

The commenter states that the Revisions does not contain any analysis of actual seismic
impacts upon which to base potential mitigations. This issue is beyond the scope of
analysis required to comply with the Court Order, Judgment and Writ. The EIR analyzes
seismic impacts in Section IV.F, Geology, Soils, and Seismicity. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.
The EIR contains an analysis of the geology, soils and seismicity conditions on the
project site. This information is the basis for the determination of the potential seismic
impacts and mitigation measures. In the Revisions, the City addresses only the Court
Order finding that the EIR did not sufficiently support the conclusion that the mitigation
measures would mitigate potential seismic impacts to less-than-significant levels. No
additional analysis is required. Moreover, actual seismic impacts (e.g., potential soil
liquefaction) are considered.

The commenter states that the Revisions does not analyze how Mitigation Measures F.1
and F.2 support a conclusion that potential impacts have been reduced to less-than-
significant levels. The Revisions contains 14 pages (I1.F-1 through I1.F-14) of analysis to
support the conclusion that potential seismic impacts have been reduced to less-than-
significant levels. This analysis explains (a) the significance criteria; (b) the state
regulations governing the mitigation of seismic hazards; (c) the California Building Code
requirements relating the seismic safety, including an explanation of specific
requirements; (d) the City of Oakland ordinances related to mitigating seismic and other
geologic hazards; (e) the implementation process for regulatory requirements and
responsibilities that ensure that projects are built in compliance with state and local
seismic safety requirements; (f) the geologic/geotechnical investigations prepared for the
project site; and (g) the seismic hazard mitigation. This comprehensive explanation and
analysis supports the findings that the two potential seismic impacts are reduced to less-
than-significant levels.

The geographic context in the Revisions is the same as in the EIR (Draft EIR p.IV.F-21).
The commenter raised this issue in the lawsuit challenging the EIR (* Petitioners argue
that the EIR failed to define the geographic scope of the area affected by each cumulative
impact, or provide a reasonable explanation for the geographical limitation used in the
analysis,...”) (Court Order p. 37), and the Court specifically denied this challenge
(“Petitioners challenge is not well taken .... The petitions for writ are DENIED as to this
issue.”) (Court Order pp. 37-38). Thus, this comment is outside the scope of the
Revisions. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order.
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The conclusion regarding the potential for significant cumulative seismic impacts is
premised on several factors: (a) the project’s compliance with all applicable codes and
mitigation measures, (b) the significant distance between project structures and other
structures in the project area because of streets and setbacks, and (c) the compliance of
other past, present, and future structures with applicable code requirements. All three of
these factors are discussed in the Revisions. The EIR cumulative analysis focused on
compliance with applicable code requirements and reached the same conclusion that no
significant cumulative impacts would result. The Revisions provides an expanded
analysis that specifically addresses the issues required by the Court. There is no
inconsistency between the EIR and the Revisions.

The Revisions explains that there are no other present or reasonably foreseeable future
projects that could combine with the project and past projects to cause a significant
cumulative impact. The surrounding past projects are identified and the analysis
concludes that the physical distance between project structures and these other structures
and the required code and mitigation compliance would prevent the possibility of any
damage to project structures combining with nearby past projects. Similarly, there are no
other present or future projects that are close enough for damage to those structures to
combine with potential damage to the project structures, and all present and reasonably
foreseeable future projects would be required to comply with seismic safety code and
mitigation requirements. Thus, the analysis presents facts to support its conclusion that no
seismic cumulative impacts would result.

As described in the Revisions, potential structural damage to 1-880 would not combine
with any structural damage to buildings on the project site because 1-880 is more than one
hundred feet from any new structures on the project site.

The Revisions analysis notes that, except for a portion of the Ninth Avenue Terminal
(Terminal), all of the past structures on the project site will be demolished. Thus, these
past projects could not contribute to any potential cumulative impact. Second, the
analysis discusses the remaining Terminal structure, the buildings at the Fifth Avenue
Point, and the Embarcadero roadway, the only past projects near or on the project site
that, during or following a seismic event, could have the potential for structural damage
to combine with the project structures. The Terminal and most likely the buildings in the
Fifth Avenue Point were built under less sophisticated buildings codes and do not meet
the requirements of current codes for seismic safety. As part of the project, the remaining
portion of the Terminal and its supporting piers would be retrofitted to meet current
seismic safety requirements. The EIR analysis, however, notes that setbacks and street
widths are significant enough and the project’s compliance with current building code
and other seismic safety requirements will ensure that any damage to project structures
would not combine with damage to these nearby structures to cause a significant
cumulative effect. Thus, the analysis discusses past projects not in compliance with
current codes and the potential for these projects to combine with the project for a
cumulative impact.

The Court found that the EIR had not sufficiently considered past and present projects in
the cumulative geology impact discussion. The Revisions describes the limited
opportunity for the potential structural damage to the project related to a seismic event to
combine with structural damage related to a seismic event from other past, present, or
reasonably foreseeable future projects to cause a cumulative significant impact. The
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discussion identified the only past projects near the project structures and explained why
no combining of impacts would occur. There are no present projects under construction
near the project site that could combine with the project to cause significant cumulative
impacts. Additionally, there are no future projects near the project site that would
combine with the project for a significant adverse cumulative impact related to structural
damage from seismic events. One nearby future project is the seismic upgrade of 1-880.
This project would reduce impacts related to structural damage from seismic events.
Additionally, 1-880 is located more than one hundred feet from any structure on the
project site and potential structural damage from the freeway and the project would not
combine for a cumulative impact.

The Revisions considers the cumulative traffic noise impacts of the project together with
past, present, and reasonably foreseeable future projects and does not use a “ratio theory”
approach. This issue was not raised in the lawsuits challenging the EIR and was not
addressed in the Court Order, the Judgment or Preemptory Writ. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.
Moreover, this statement is incorrect. The Revisions (page 11.G-2) states that a cumulative
traffic noise impact would result if the project would result in a 5-dBA permanent
increase in ambient noise levels in the project vicinity above levels existing without the
project. This significance criterion (i.e., a 5-dBA noise increase) is a quantified threshold,
not a ratio. It measures the actual amount of traffic noise contributed by the project; it
does not express project traffic noise as a percentage (or ratio) of total traffic noise. The
EIR’s use of the 5-dBA threshold was not disapproved by the Court. The only issue
required to be addressed in the Revisions was an explanation of how past and present
projects are accounted for in the cumulative analysis. Neither the EIR’s methodology nor
threshold for cumulative traffic noise was addressed by the Court.

The commenter indicates that the Revisions “expressly analyzes roadway noise by
comparing existing conditions to expected conditions in 2010 and 2025 but does not
elaborate on this comment. Comparing existing conditions to projected conditions is an
integral part of cumulative impact analysis.

See Responses to Comments F-14 through F-17, above, for responses to the comments on
the traffic analysis. The traffic analysis and the traffic noise analysis in the Revisions are
consistent and adequately respond to the Court Order.

The Revisions identifies and evaluates the amount of traffic noise that the project would
contribute to the cumulative (year 2025) scenario. This scenario combines the project’s
impacts with those of other projects anticipated to be developed by 2025. This approach
does not improperly “isolate the project’s incremental impacts,” as stated by the
commenter. The approach used in the Revisions is consistent with the CEQA Guidelines
Section 15355, which states that “the cumulative impact from several projects is the
change in the environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable probable future
projects.”

As explained in the Revisions (p. 11.G-1), the Court specifically addressed the EIR’s
analysis of cumulative traffic noise impacts. The appropriate significance criterion for
evaluating cumulative traffic noise impacts is the potential for a permanent increase in
traffic noise. Intermittent or temporary noise (e.g., from construction traffic) was
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adequately addressed in Section V.G, Noise, in the EIR and was not a subject of the
Court Order. The Court Order did not raise questions about cumulative impacts from
construction traffic [short-term] noise. See Master Response B, Response to Comments
on Environmental Issues Outside the Scope of the Court Order. The significance criterion
cited in the Revisions (i.e., the potential for a 5-dBA permanent increase in ambient noise
levels) is the most appropriate and measurable criterion for evaluating the project’s
contribution to cumulative traffic noise impacts, which is the sole noise-related issue
raised by the Court Order. Other criteria listed in the EIR address issues such as project
operational noise, construction noise, and airport noise and are not appropriate as
significance criteria for cumulative traffic noise impacts.

The geographic area used to conduct the cumulative impact analysis for roadway noise
described in the Revisions is the same as the area described in the EIR and specifically
upheld by the Court Order. As stated on page IV.G-29 of the EIR, the relevant
geographic area is the Oak to Ninth District and surrounding freeways and major
roadways in the vicinity; further, the cumulative analysis of roadside noise levels
considered the results of noise measurements in the project area shown in Table IV.G-6
in the EIR. The Revisions merely provides further detail on the cumulative geographic
context analyzed in the EIR by stating the roadway segments analyzed in Table 1V.G-6.
The analysis reflects cumulative noise generated by the project and background growth,
as modeled from traffic levels along these roadways.

The cumulative traffic noise data for existing, 2010, and 2025 conditions are shown in
Table 1V.G-6. The text on p 11.G-2 of the Revisions explains the data in this chart,
including how it incorporates past, present, and reasonably foreseeable projects,
including the Oak to Ninth Project, and provides the technical evidence to show that no
significant cumulative traffic noise impacts would occur.

See Response to Comment F-32, above.

The geographic area used to conduct the cumulative impact analysis for hazardous
materials described in the Revisions is consistent with the area described in the EIR. Like
the Revisions, the EIR recognizes that “hazardous material impacts typically occur in a
local or site-specific context versus a cumulative context combined with other
development projects” (Draft EIR p. IV.H-25), but indicates that effects of other projects
may combine during the simultaneous transport of materials from other development
sites, as also stated in the Revisions (p. 1V.H-1). Therefore, the EIR identifies the “project
vicinity (per the Oakland Cumulative Growth Scenario as refined for this EIR)” for the
geographic context, recognizing both the local or site-specific nature of hazardous
materials effects as well as the potential for combination during simultaneous local
transport. The Revisions discussion of geographic context on page I1.H-1 does not change
or conflict with this description in the EIR.

In order for the project to contribute to cumulative hazardous materials impacts, releases
of project-related hazardous materials would need to occur simultaneously with, or at the
same time as, releases from other projects in the vicinity. The commenter does not
explain how the Revisions references to “simultaneous” releases and the use of the terms
“combine” and “at the same time” represent a failure to analyze the impacts of the project
in combination with past, present, and future projects. Simultaneous releases are the way
in which cumulative hazardous materials impacts could occur. The commenter is also
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incorrect in stating that “past and future projects by definition could never meet this novel
criteria [sic].” The Revisions (Section 11.H) explains the ways in which past, present, and
future projects could combine to cause simultaneous releases, although it acknowledges
the instances in which simultaneous releases would be unlikely. While hazardous
conditions on existing sites that have not been cleaned up would remain in place until
proposed for redevelopment, such sites do not exist adjacent to the project site to
“combine” (through migration) to create a potential cumulative impact. Development or
redevelopment of nearby contaminated sites would be required to remediate those
conditions pursuant to existing regulatory requirements. The Revisions details the
possible combinations of simultaneous hazardous materials releases and explains the
reasoning for focusing on future projects. s (pp. 1.H-1 through I1.H-2 and pp. 1l.H-4
through 11.H-5):

. Past projects would generally not combine with the project to cause a cumulative
hazardous materials effect because these past projects have completed remediation
efforts.

. Present projects also would be unlikely to combine with the project to cause a
cumulative hazardous materials impact because the remediation work associated
with these projects is expected to be completed prior to the start of remediation at
the project site.

. Reasonably foreseeable future projects that could combine with the project are
included in the cumulative growth projections. Some reasonably foreseeable future
projects may involve remediation activities that could require transport of
hazardous materials to an off-site location. Although predicting which, if any, of
the future projects might result in the transport of hazardous materials at the same
time as the project is speculative, this scenario could potentially occur and is
analyzed in the Revisions.

As required by the Court, this discussion provides a detailed analysis of whether and how
cumulative impacts may occur considering past, present, and reasonably foreseeable
future projects. The commenter fails to acknowledge the whole analysis in this section,
which examines the potential for past, present, and reasonably foreseeable future projects
to combine with the project for a significant cumulative impact.

Hazardous materials releases during remediation or transportation represent the only
reasonably foreseeable way in which the project’s hazardous materials impacts could
combine with those from other past, present, and future development. See Response to
Comment F-34, above. The commenter refers to a general list of issues provided in
Section IV.H, Hazardous Materials, in the Draft EIR. The issues are addressed in the
Draft EIR and incorporated into the cumulative impact discussion in the Revisions as
appropriate. For example, “past chemical use and potential buildup of associated toxic
substances in soil and groundwater” refers to an existing condition that would be
remediated as part of the project; while unlikely, this remediation has the potential to
cause hazardous materials releases that could combine with releases from other sites in
the vicinity, as described in the Revisions.

CEQA does not prohibit the use of existing regulatory requirements as mitigation
measures. EIRs routinely recommend federal, state, and local laws and regulations as
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mitigation for hazardous materials impacts. See CEQA Guidelines Section 15064(h)(3),
which provides: “A lead agency may determine that a project’s incremental contribution
to a cumulative effect is not cumulatively considerable if the project will comply with the
requirements in a previously approved plan or mitigation program which provides
specific requirements that will avoid or substantially lessen the cumulative problem (e.g.
water quality control plan, air quality plan, integrated waste management plan) within the
geographic area in which the project is located. As described in the Revisions, in the
unlikely event that hazardous materials releases from the project coincided with releases
from other development, extensive federal, state, and local laws and regulations would
make the potential for cumulative hazards even more unlikely. These laws and
regulations are thoroughly described in the Revisions.

The commenter states that the Revisions revises the project description for the hazardous
materials impact discussion. The Revisions states on page Il.H-8 that “the proposed
project would involve large-scale remediation activities that would substantially improve
the environmental conditions on the site as well as for the adjacent Estuary.” This and
similar statements throughout the hazardous materials analysis do not revise the project
description but appropriately speak to the relevant component of the project, as described
on page 111-20 of the EIR Project Description, which discusses numerous components of
the proposed project. The Revisions document appropriately discusses Jack London
Square as a potential development site that could likely combine with remediation
activities that could occur simultaneously on the project site. Reference to this nearby
project does not redefine the project in any way. See Response to Comment F-34, above,
regarding the cumulative context.

In Section Il.I of the Revisions, the subsection titled “Mitigations and Effects of Past,
Present, and Future Projects” evaluates the combined biological effects of the project and
past, present, and future projects. Issues discussed include biological conditions on sites
within the study area (including prevalence of non-native vegetation, hazardous materials
contamination, and storm drainage conditions), applicable mitigation measures, and the
potential for cumulative benefits through wetland restoration and other improvements.
The Revisions concludes that the project in combination with past, present, and
reasonably foreseeable future projects would result in a less-than-significant cumulative
impact on biological resources, particularly considering the positive effects of past and
present projects on natural communities and wetlands in the vicinity. Contrary to the
commenter’s statement, the Revisions does not “only lists and catalogues projects.”

See Response to Comment F-37.

Neither the EIR nor the Revisions states or assumes that all future projects will be
properly mitigated, but that other projects would be required to implement measures and
comply with applicable regulations that avoid and reduce adverse effects to biological
resources and that, such projects result in beneficial effects in many cases. Further, it is
appropriate to acknowledge, as the EIR does, that there may be projects approved that
have significant effects despite regulatory compliance and implementation of measures,
but this does not counter the beneficial effects that may occur with other projects that
incorporate improvements to biological conditions, water quality, storm water, wetlands,
etc. As discussed in Response to Comment F-37, CEQA does not prohibit the use of
existing regulatory requirements as mitigation measures, and applicable biological
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resources regulations (which are thoroughly described in the Revisions) would make the
potential for cumulative biological resources impacts even more unlikely.

The commenter truncates the biological resources cumulative impact determination
presented in the EIR to suggest that the impact would be significant. As the EIR states
and the Revisions further clarifies to apply to biological resources including wetlands,
“the effect of the project on biological resources, in combination with other foreseeable
projects, would be less than significant.” The Revisions presents an in-depth cumulative
analysis discussion starting on page Il1.1-2, which supports the continued less-than-
significant cumulative impact determination from the EIR.

The commenter states that the Draft EIR information referenced in the Revisions does not
discuss “the historical context of population, housing and employment.” The EIR and the
Revisions contain information about population, housing, and employment in the project
area, Oakland, and the region. This information shows the result of all past development
and other economic and social activities and trends. CEQA does not require a history of
population, housing, and employment context or trends in order to evaluate potential
cumulative impacts. It is sufficient to describe the existing conditions that fully reflect
past development activity, and evaluate whether the results of this past activity in
combination with present and reasonably foreseeable future development would result in
potential significant adverse cumulative impacts based on the applicable significance
criteria.

The commenter incorrectly states that it is impermissible to examine the project’s
potential to contribute to cumulative impacts. The CEQA Guidelines provide: “A
cumulative impact consists of an impact which is created as a result of the combination of
the project evaluated in the EIR together with other projects causing related impacts. An
EIR should not discuss impacts which do not result in part from the project evaluated in
the EIR” (CEQA Guidelines Section 15130(a)(1)). Thus, if, under the significance
criteria, a project does not contribute to a significant adverse cumulative impact, then no
discussion of the potential impact is required.

The commenter incorrectly states that the Revisions does not include the significance
criterion from the EIR: Displace significant numbers of existing housing, necessitating
the construction of replacement housing elsewhere in excess of that contained in the
City’s Housing Element. This criterion is referenced as criterion (1) on page 11.J-2 of the
Revisions in the paragraph under the heading Significance Criteria. The commenter also
incorrectly states that the Revisions does not explain why the criterion “has not been
applied to cumulative impacts.” The paragraph under the heading Potential for
Displacement of Substantial Numbers of Exiting Housing Units or People on page 11.J-2
of the Revisions discusses how the project, which does not displace housing, has no
potential to contribute to this impact.

The commenter states that the Revisions “impermissibly” focuses on the project impacts
rather than the combined impacts of past, present, and future projects. CEQA requires a
discussion of the project’s potential to contribute to a cumulative impact. In order to
determine whether a project could contribute to a potential adverse cumulative impact,
the City must consider the project’s potential to have an adverse impact under the
significance criteria. In this analysis, the potential for the project to contribute to
significant adverse cumulative impacts is fundamental. For example, the project could
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not contribute to a potential significant cumulative impact related to the displacement of
substantial numbers of existing housing units (criterion (1)) because the project would not
displace any housing units. Similarly, the reasons why the project would not contribute to
a potential significant cumulative impact related to displacement of substantial numbers
of businesses and jobs necessitating the construction of replacement facilities in excess of
that contemplated by the General Plan or increasing the distance traveled between uses
and their markets (criterion (2)) are explained on pages 11.J-2 and 11.J-3. Additionally, the
analysis on page 11.J-3 explains why no significant adverse cumulative impact under
criterion (2) would occur from past, present, or reasonably foreseeable future projects.
With respect to criterion (3), the text on pages I1.J-3 and 11.J-4 explains why the project
has no potential for a potential impact based on this criterion. With respect to
criterion (4), the text on pages 11.J-3 and 11.J-4 explains how the project, and other recent
past projects, present projects, and reasonably foreseeable future projects, would have a
beneficial impact on revitalizing this area of Oakland. Consequently, no significant
adverse project or cumulative urban decay impact would occur. No additional discussion
is required.

The commenter incorrectly states that the Revisions did not identify past, present, and
future projects considered. Pages I1.J-1 and 11.J-2 describe the sources of information
about past, present and reasonably foreseeable future development that are considered in
this analysis, and the analysis mentions specific projects. Additionally, the commenter
overlooks the nature of the analysis that is appropriate based on the facts and the type of
impacts discussed. CEQA does not require that an EIR research and document every
individual project that contributes to generalized cumulative economic and social trends,
particularly where the data show that no significant adverse cumulative impacts have or
would occur and that the project has no potential to contribute to any such impacts.

The Revisions (p. 11.K-1) describes past and present projects, noting that they are
generally small to medium-sized residential and commercial developments or
rehabilitations and reuse of existing space. The Revisions describes visually prominent
past projects, including the nearby residential condominiums known as The Landing and
The Portobello as well as less visually prominent projects. Thus, the text and the
photographs include past and present projects in the analysis as required by the Court
Order.

The Revisions uses the phrases “dense urban setting” and “developed urban area” as
general descriptions of the visual environment in the project site vicinity. For example,
the Revisions states that past and present projects, which are generally small to medium-
sized residential and commercial developments or rehabilitations, are not visually
significant given the “dense urban setting”; and that the interior and exterior lights of
buildings and lighting visible through windows, in parking lots, and on city streets are
typical of a “developed urban area.” These statements are relevant to the consideration of
cumulative visual impacts. The Revisions does not imply that the noted phrases are
“significance criteria” or rely on these statements alone to rule out cumulative impacts.
The Revisions contains a thorough discussion of each of the aesthetics-related
significance criteria contained in the CEQA Guidelines and the City of Oakland’s 2004
CEQA Thresholds/Criteria of Significance Guidelines. Also see Response to
Comment F-50, below.
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See Response to Comment F-49, above. The statement cited by the commenter is part of
the Revisions’ description of past, present, and future projects as well as its analysis of
cumulative impacts on visual character and quality. The fact that reasonably foreseeable
future projects mainly involve renovations, rehabilitations, or use conversions of existing
buildings is directly relevant to this analysis because, by reusing existing buildings rather
than constructing new ones, the projects have less potential to affect the visual setting.
The Revisions discusses this issue in detail. The Revisions does not imply that this
statement about future projects is a significance criterion. The Revisions contains a
thorough discussion of each of the aesthetics-related significance criteria contained in the
CEQA Guidelines and the City of Oakland’s 2004 CEQA Thresholds/Criteria of
Significance Guidelines.

The photo simulations referenced in the Revisions provide an important illustration of the
existing visual setting and the project’s potential impact on that setting. The commenter
believes the photos do not “relate to the historical visual context.” The photos directly
relate to the “historical visual context” by illustrating past patterns of development in the
area and the project’s potential impacts on those patterns. The Revisions does not use the
simulations as a “substitute” for discussion of projects or project impacts. Section 1V.K
of the Revisions thoroughly discusses the project’s potential contribution to cumulative
visual impacts, referring to the photo simulations only as illustrations in the discussion of
impacts on visual character and views.

The commenter believes the Revisions “limits its consideration to the project and existing
conditions.” However the commenter himself notes the Revisions description of future
projects as including renovations, rehabilitations, and use conversions of existing
buildings (see Response to Comment F-50, above). In addition to describing the project
and existing conditions, the Revisions describes and evaluates the effects of present and
future projects; see the subsection titled Cumulative Analysis Considering Past, Present,
and Reasonably Foreseeable Future Projects in Addition to the Project in Section 11.K of
the Revisions. Specific future projects noted in the Revisions analysis include the Jack
London Square Redevelopment Project planned for nine sites located generally between
Clay, Jackson, and 2nd Streets and the Embarcadero roadway.

The commenter is incorrect in stating that the Revisions does not employ each of the
stated visual significance criteria in analyzing potential cumulative visual impacts. In
Section 11.K the Revisions, the subsection titled Visual Character and Quality evaluates
the potential for substantial degradation of existing visual character and quality. The
subsection titled Views and Scenic Vistas evaluates potential adverse effects on scenic
vistas and resources. The subsection titled Light and Glare evaluates the potential for
new sources of light or glare. The subsection titled Shadow evaluates the potential for
shadows to affect solar collectors, parks, open space, or historic resources. Finally, the
subsection titled Provision of Adequate Light evaluates potential impacts in relation to
policies and regulations that address the provision of adequate light. This approach is
outlined in the subsection titled Significance Criteria in Section 11.K of the Revisions.

The Revisions reproduces and refers to shadow diagrams (Draft EIR Figures 1V.K-20
through 1VV.K-33) and other relevant figures in the Draft EIR and Final EIR. As discussed
in detail in the Revisions, shadow from past projects is depicted in each of the existing
condition shadow studies, and shadow from the proposed project is considered in
combination with existing conditions in all of the shadow studies in the EIR. As stated in
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F-54.

F-55.

F-56.

F-57.

the Revisions, no present or reasonably foreseeable future projects are known that would
create increased shadow near the proposed project site that could combine with project
shadows to create a cumulative shadow effect; the present and reasonably foreseeable
future projects are either located too far away from the project site or are primarily
renovations, rehabilitations, or use conversions of existing structures that would not
involve substantial changes in building form or appearance. The commenter does not
present any evidence to dispute these conclusions.

The Revisions contains a detailed discussion of cumulative impacts on visual character
and quality, and concludes that the proposed project, combined with closely related past,
present, and reasonably foreseeable future projects, would not result in a significant
adverse cumulative impact. Similarly, the Revisions contains a detailed discussion of
cumulative impacts on views and scenic vistas, concluding that the proposed project,
combined with closely related past, present, and reasonably foreseeable future projects,
would not result in a significant adverse cumulative impact (and would in fact add to the
visual interest of views in the area). CEQA does note require mitigation measures for
impacts that are less than significant.

The commenter is incorrect in stating that “the Revisions does not reveal what past,
present, and future projects it considers.” Section 11.K of the Revisions describes past,
present, and reasonably foreseeable future projects relevant to the analysis of cumulative
visual impacts. In addition, in the evaluation of cumulative visual character and view
impacts, this section of the Revisions specifies and describes particularly relevant
projects, such as the future Jack London Square Redevelopment Project, which is
depicted in photo simulations.

As discussed in the Revisions, the analysis of cumulative public services impacts
considers past projects through its evaluation of existing services and facilities along with
cumulative growth projections, which account for past, present, and reasonably
foreseeable future projects. “Past projects” (i.e., existing development) within the study
area and the city as a whole contribute to existing and projected service demands. In the
analysis of cumulative public services impacts, the important consideration is whether
service demands from the project might combine with existing demands and other
projected demands to create a need for new or altered public service facilities.
Section I1.L of the Revisions provides this analysis.

The geographic contexts for cumulative public services topics presented in the Revisions
is consistent with that in the EIR (Draft EIR p.IV.L-20); the Revisions document provides
greater detail by providing a geographic context for each of the public services topics,
whereas the EIR provided a comprehensive context that encompassed all of the topics.

Section Il.L of the Revisions discusses cumulative impacts on police services. The
commenter mischaracterizes how the CIP information fits into the cumulative analysis.
Fundamentally, the analysis demonstrates that the Oakland police and fire departments
can meet past, present, and reasonably foreseeable projects growth without constructing
major new facilities, the construction of which would have a significant impact. This
conclusion is supported by the entire analysis in the Revisions.

The Revisions does not defer analysis of fire service impacts to the CIP budgetary
process. Section I1.L of the Revisions discusses Oakland Fire Department (OFD) requests
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in the City’s approved budget, noting that both the 2005-2010 and 2007-2012 CIPs focus
on staffing, training, and maintenance and repair of existing facilities and do not provide
for any new or physically altered facilities. This is one factor in the overall conclusion
that past, present, and reasonably foreseeable development would not result in the
construction of significant new facilities that could cause significant new impacts.

As explained in Responses to Comments F-56 and F-57, above, the Revisions concludes
that no new or altered police or fire protection facilities would be needed to serve the
proposed project when considered in combination with past, present, and reasonably
foreseeable future development. The Revisions goes on to indicate that, should any new
or altered facilities be required in the future, mitigations measures imposed through the
CEQA review process and the City’s standard conditions of approval would likely reduce
potential impacts to less-than-significant levels. As noted in the Revisions, this finding is
consistent with City findings related to the Oakland General Plan. The finding is not
essential to the current analysis of the project’s contribution to cumulative impacts.
Moreover, the comment is speculative and provides no evidence that the project would
have a significant cumulative impact to police and fire facilities.

The commenter is incorrect in stating that “there is no discussion of the combined effects
of the project in combination with past, present and future projects on schools.” The Draft
EIR and Revisions discuss existing student enrollment in Oakland Unified School District
(OUSD) schools, along with the number of students anticipated from the proposed
project. As discussed in the Revisions, the OUSD expects overall enrollment to decrease
in the foreseeable future. Thus, it is reasonable to conclude that the combined effect of
the project and past, present, and reasonably foreseeable future projects would not result
in the need for new or altered schools. The Revisions therefore concludes that the
cumulative impact on schools would be less than significant and that no mitigation is
required. Furthermore, as discussed in the Revisions, Senate Bill 50 (SB50) provides that
developer payment of school impact fees must be deemed full and complete mitigation of
school impacts. The project sponsor, the sponsors of all past projects since the passage of
SB50, all present projects, and reasonably foreseeable future projects would be required
to pay these fees, as noted in the Revisions.

As described throughout Section I1.L of the Revisions, the proposed project, combined
with other closely related past, present, and reasonably foreseeable future development,
would not result in a significant adverse cumulative public services and recreation
impact. This point has been clarified in the revision of Impact L.6 contained in the
Revisions. Since no significant impact has been identified, no mitigation is required.

The geographic contexts for cumulative utility impacts topics presented in the Revisions
are consistent with that in the EIR (Draft EIR p.IV.M-17); the Revisions provides greater
detail by providing a geographic context for each of the utilities topics, whereas the EIR
provided a comprehensive context that encompassed all of the topics. One variation is the
geographic context for cumulative impacts on wastewater treatment utilities, which is
clarified in the Revisions as EBMUD’s Special District No.1, which includes the cities of
Alameda, Berkeley, Emeryville, Oakland, and Piedmont, and as the Stege Sanitary
District, which includes El Cerrito, Kensington, and parts of Richmond. This is an
appropriate expansion and refinement of the geographic context described in the EIR as
“Oakland and its surrounding areas, in accordance with the Oakland Cumulative Growth
Scenario as refined for this EIR.”
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“Past projects” (i.e., existing development) within the applicable water, wastewater, and
solid waste service areas contribute to, and are accounted for in, existing and projected
service demands. In the case of water supply and wastewater service, for instance, the
demand from past, present, and reasonably foreseeable future projects is reflected in the
East Bay Municipal Utility District (EBMUD) Urban Water Management Plan (UWMP),
which reports on current and projected demands based on regional population
projections. For solid waste service (i.e., landfill capacity), the demand from past,
present, and reasonably foreseeable future development is reflected in the Alameda
County Integrated Waste Management Plan (ACIWMP), which identifies landfill
disposal and capacity needs through the year 2025 based on existing and projected future
development. The Revisions contains a detailed description of these planning documents.
This approach is appropriate for the cumulative impact analysis. As described in the
Revisions, both the UWMP and ACIWMP are based on comprehensive population
projections; these projections account for existing development within the relevant
service areas as well as reasonably foreseeable development. The Revisions details the
ways in which the demand projections account for past, present, and reasonably
foreseeable future projects in the relevant service areas and concludes that the project,
when combined with these other projects, would not result in a significant adverse
cumulative utilities impact. The commenter is therefore incorrect in stating that the
Revisions does not discuss the combined effects of the project and past, present, and
future projects.

The commenter’s statement that the Revisions “relies upon paper water” was not raised in
the lawsuits challenging the EIR, and was not addressed in the Court Order. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order. Moreover, the comment is inaccurate. The Revisions indicates that
anticipated water demand would be met through existing water supply sources as well as
new projects such as the Freeport Regional Water Project, a water supply project
providing for delivery of water from the Sacramento River to EBMUD customers during
drought years, and the Bayside Groundwater Project, a groundwater storage project. As
indicated in the Revisions, both of these projects will provide supplemental water
supplies to address the demand during multiple drought years. The Revisions states that
(1) construction of the Freeport Regional Water Project is expected to be completed by
2009 (Draft EIR p. IV.M-2; see also 2005 UWMP p. 2-15); and (2) the Bayside
Groundwater Project was to be considered for approval in 2005, and the 2005 UWMP
projected completion of Phase 1 by December 2007 (Draft EIR p. IV.M-3; see also 2005
UWMP p. 2-18). Both projects are well under way and are intended only to provide
supplemental water supplies in multiple drought years. Thus, it is not accurate to suggest
that they represent “paper water” (i.e., a theoretical water supply, so-called because it
exists only on paper). Further, the commenter does not provide any evidence or details to
substantiate this claim.

The commenter states that “it is unclear whether all or portions of the Revisions to the
EIR are being added to the EIR.” As stated in Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order, the Court
required that aspects of the EIR be revised; the Court did not require the City to revise the
entire EIR, but only directed that revisions explain how past and present projects were
accounted for in the cumulative analysis. Consistent with the Court Order, the Revisions
“does not revise the EIR in any respect other than as directed by the Court...when the
[Revisions] document is approved by the City and the court, it will be one of the

ER 04-0009 / Oak to Ninth Avenue Project 1V-98 ESA / 202622
Responses to Comments on the Revisions December 2008



IV. Response to Comments

documents constituting the EIR.” Revisions to impacts statements or mitigation measures
in the EIR are presented in the edited underlined/strikeout text throughout the Revisions
document to specify changes. The revised mitigation measures are incorporated in the
revised Mitigation Monitoring and Reporting Program, which has been prepared and is
attached to the Staff Report to the City Council regarding the EIR and the Revisions. See
specific Responses to Comments below regarding the commenter’s statement that there
may be inconsistencies between the EIR and the Revisions document.

F-64. See Master Response C, Public Review Process of the Revisions. In addition, the
commenter incorrectly implies that the Revisions are to be considered in a vacuum. The
Revisions are to be considered together with the prior CEQA documents, and the City
Council will exercise its discretion whether to re-certify the EIR, as revised.
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Comment Letter G
EAST BAY BICYCLE COALITION
POST OFFICE BOX 1736 OAKLAND, CALIFORNIA 94604
FRUITVALE VILLAGE, 3301 EAST 12th ST, SUITE 143

www.ebbc.org (510) 533-RIDE
November 17, 2008 BVE D
Marparet Stansione, Project Planner R Ec E
City of Oakland NOV 17 PM.
Community and Economic Development Agency
Planning Division City of Oakland
250 Frank Ogawa Plaza, Suite 3315 Planning & Zoning Division

Ozkland, CA 94612 .

RE: Comments on Revisions to the Analysis in the Qak to Ninth project EIR
(sch. n0.2004062013)

The East Bay Bicycle Coalition (EBBC) wishes to provide the following comments on the
Revisions to the Analysis in the Oak to Ninth project EIR. We will focus on the revisions related
to the Court Order finding that the EIR failed to comply with the California Environmental
Quality Act (CEQA) because:

“ it did not include a sufficient cumulative impact analysis for the land use section and
Jor the population and housing section; ... the traffic analysis relied on an
improper ratio theory to evaluate cumulative impacts; ...."

Population and Housing - The revised analysis fails to provide for mitigations to address the
geographic isolation of the project site. The cumulative impacts of the proposed population and
housing will significantly burden existing access and is not mitigated.

The revised analysis correctly acknowledges the geographic isolation of the project site by stating |

that “the site is physically separated from areas to the north by the Embarcadero Roadway, the
railroad tracks, and the [-880 freeway.” (p. ILA-2) Furthermore, the revised analysis
unreasonably presumes that “as the Lake Merritt Channel improvements funded per Measure
DD, will alleviate this condition and reconnect the Estuary waterfront with the other areas of the
City.” (p- ILA-3). Improvements proposed by Measure DD will be overburdened by the project
population. Furthermore, Measure DD does not offer 2 grade-separated bicycle-pedestrian
connection via the Lake Meritt Channel as the revised analysis implies. In short, we see no
reduction in the isolation of the site forthcoming from the revised analysis.

The project will not offer improved access to the shoreline from the upland neighborhoods, nor
wiﬂﬁmuemﬁdmtsﬁndthcli:niwdopﬁonstomtbdraﬂandhighway barriers inviting for
non-motorized travel. EBBC reiterates the comments we provided to the Qakland City
Councilmember Henry Chang on 6/25/06 (See: artached EBBC_lettexQakland Council), We
contimze 1o seek to redoce the isolation of the site and improve safe access for bicyclists and
pedestrians by promoting a grade-separated access across the railroad tracks.
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EAST BAY BICYCLE COALHTOR
POST OFFICE BOX 1736 OAKLAND, CALIFORNIA 94604

FRUITVALE VILLAGE, 3301 EAST 12th ST, SUITE 143
www.ebbc.org (510) 533-RIDE

The impacts of the added population will represent significant impacts on the existing commuter

bikeway along Embarcadero—a component of the Bay Trail and a priority Regional Bikeway.
Note that the proposed project site is between the Estuary Bridge crossings and Downtown
Qakland, Degradation of this level route will impact commuters from Oakland as well as from
the City of Alameda.

The PUC letter dated 12/22/2005 also commented “the issue of safety around the tracks must be |

addressed as part of this development.” In light of the cumulative population and housing
impacts, the proposed mitigations to merely construct a fence and install “bicycle and pedestrian
warning signage at the existing at-grade crossing along 5™ Avenue” (V1-3) are woefully
inadequate.

One option that can partially address the issues related to population and housing is to reduce the

size of the project.

Traffic Analysis — We find no evidence that the traffic analysis included bicycle counts. Traffic |

impacts on bicyclists cannot be assessed without incorporation in the traffic analysis (note the
distinction between traffic analysis and the “Draft Transportation Demand Managements
Program™ that appeared as Appendix A in the EIR. This represents a serious oversight given the
project’s nexus with the Bay Trail, the Regional Bikeway along Embarcadero, and existing need
for upland access to the shoreline, along with the future need to offer transportation options for
shoreline residents.

Without providing mitigations that improve the access and safety to the project site for bicyclists
and pedestrians, we can safely predict that the majority of future residents will be dependent on
motor vehicles. Visitors to the shoreline will also Iikely arrive by motor vehicle to both reduce
the attractiveness of the environment for bicyelists and pedestrians and add a parking burden to

G-5

G-7

the site.
No transit sexvice to the project site was addressed in the proposed mitigations.

All proposed traffic mitigations need to include a stated delivery schedule for inclusion in the
Mitigation Monitoring and Reporting Program. Delivery of most traffic mitigations needs to
occur in conjunction with the project construction. Completion of the Bay Trail path next to the
shorcline should occur in total, since a piecemeal phasing would not function until the last
portion of the network is complete.

We note that the feasibility of implementing a mitigation for Impact B.3d (Traffic generated by
buildout of the project under 2025 on 5th and Oak Streets at the I-880 Southbound On-Ramp)
depmdsonathirdparty—&:lums—andisndtherpmmised,norinthe current Caltrans plans.
Future roadway enhancements need to abide by AB 32 standards to assess project alternatives
that reduce Vehicle Miles Traveled along with Greenhouse Gas Emissions.
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EAST BAY BICYCLE COXTH ISR

POST OFFICE BOX 1736 OAKLAND, CALIFORNIA 94604
FRUITVALE VILLAGE, 3301 EAST 12th ST, SUITE 143

www.ebbc.org (510) 533-RIDE _

The project represents a dismal proposal in an era when the consideration of transportation
alternatives to reduce emissions is mandatory in California. A recent correspondence from the G-12
State Attorney General to the Metropolitan Transportation Commission called for even

“committcd” projects to be assessed for their Greenhouse Gas Emissions (See: letter dated
10/1/08) .

EBBC and our members respectfully wish to see development along the Qak to Ninth shoreline T
that sustainable and does not inconvenience travelers through the area, nor financially burden | G-13
future generations or the State to provide infrastructure for a casually-conceived development
proposal.

Robert Rabumn, PhD

A e

Executive Director
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Comment Letter G

EAST BAY BICYCLE COALITION

POST OFFICE BOX 1736 OAKLAND, CALIFORNIA 94604
www.ebbc.org

June 25, 2006

The Honorable Henry Chang
City of Qakland Council Member
by fax 238-6910

Dear Council Member Chang:

The East Bay Bicycle Coalition is 2 member of the group appealing the Oakland Planning
Commission approval of the Qak to Ninth Ave Project. Qur interests focus on guaranteeing
maximum feasible public access to the Qakland Estuary shoreline and mitigating the project's
traffic impacts on bigyclists and pedestrians,

o Estuary access from the upland neighborhoods along & 1-1/2 mile stretch is currently
limited to Oak St, 5th Ave, and 16th Ave. Oak St and Sth Ave are at-grade railroad
crossings that are inherently unsafe for current vehicle and rail traffic volumes. We join
the California Public Utilities Commission ¢all for addressing track crossing safety as
part of this development proposal (letter dated 12/22/05). This includes the PUC support
for a grade-separated bicycle/pedestrian connection between the trails leading from Lake
Merritt to Estuary Park and the Jack London Aquatic Center.

e The Bay Trail alignment through the project should be 2 continuous path next to the
shoreline, Completion of the Bay Trail must accompany the project and not be deferred
to a later date,

¢ Increased traffic on Embarcadero will place bicyclists and pedestrians who cross the
namow bridge over the Estuary Channel at greater risk. Currently the bridge represents a
pinch point for bicycle travel along an otherwise superb on-street bikeway. Widening of
this bridge is needed as mitigation for mereased traffic generated by the project, as well
as the mereased twain traffic that will canse more frequent crossing closures, diverting
motorists to Embarcadero if the separated grade crossings mentioned above are not built,

Together, these suggestions will ensure that the Estuary shoreline is an integral component of
QOskland, offering the new residents safe non-motorized access to Lake Merritt and downtown
workplaces and transit, while providing the existing citizens with to the public shoreline
and regionally significant bikeways for commuters and recreational bicyelists,

Sincerely,

Robest Rabam
Executive Director
(510) 530-3444
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Comment Letter G

EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

1515 CLAY STREET, 20™ FLOOR
P.O. BOX 70550
QAKLAND, CA 946120550

Telephone: 510-622-2174
Facsimile: 510-622-2270
E-Mail; laura zuckerman@doj.ca.gov

- QOctober 1, 2008

(510) 817-5848

Ms. Ashley Nguyen

EIR Project Manager

Metropolitan Transportation Commission
101 Eighth Street

Oukland, CA 94607

RE: Comments on the Notice of Preparation for Draft Environmental Impact Report For the
Transportation 2035 Plan

Dear Ms, Nguyen:

The Attorney General submits these comments to the Metropolitan Transportation
Commission (“MTC”) on the Notice of Preparation for the Draft Environmental Impact Report
("DEIR™) for the proposed Transportation 2035 Plan (“Proposed Transportation Plan™),
Although the deadline for comments on the Notice of Preparation has passed, we request that
MTC consider these comments in preparing the DEIR.

We commend MTC for committing to evaluate the climate change irmpacts of the
investments identified in the Proposed Transportation Plan, We also commend MTC for
working 10 provide funding for “smart growth” development strategies that will reduce vehicle
emissions associated with new development, for working to expand the bicycle network, and for
including other elements of 2 Climate Change Program in the Proposed Transportation Plan, As
climate change is one of the most critical environmental challenges to face our communities
wday, we urge MTC 10 embrace the opportuxity it has in the Proposed Transportation Plan and
the accompanying DEIR to show further leadership by identifying 2 comprehensive
wansportation strategy that will reduce emissions of the greenhouse gasses (“GHG™) that cause

global warming,
Warming i iforni

The Intergovernmental Panel on Climate Change of the United Nations has found
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Ms. Ashley Nguyen
Qctober 1, 2008
Page 2

overwhelming evidence that global warming is occurring and is caused by human activity.! The
California Climate Change Center reports that temperatures in the State are expected to rise 4.7
t 10.5°F by the end of the century.? Such increases would have serious consequences,
including substantial loss of snowpack, an increase of as much as 55% in the risk of large
wildfires, reductions in the quality and quantity of agricultural products, exacerbation of
California’s air quality problems, and adverse impacts on human health from increased heat
stress, inc}uding heat-related deaths, as well as increases in asthma, respiratory, and other health
problems,

California recognizes that global warming is an urgent problem. As reflected in the
California Global Warming Solutions Act of 2006 (“AB 32”) and Executive Order $-3-05, we
must substantially reduce our total GHG emissions by mid-century in order to stabilize
atmospheric concentrations of GHGs at a level that will avoid dangerous climate change. This
makes it imperative to address GHG emissions from the transportation sector, which account for
38% of the GHG emissions in the State.® In the Bay Area, emissions from the transportation
sector are even greater, accounting for 50% of the total,> If we fail to make better transportation
and land-use decisions — at all levels of government and at every opportunity — in a very short
time, our climate goals may be out of reach. According to Rajendra Pachauri, Chairman of the
United Nations Intergovernmental Panel on Climate Change (“IPCC™), “If there’s no action
before 2012, that’s too late. What we do in the next two to three years will determine our future.
This is the defining moment,™

'United Nations Intergovernmental Panel on Climate Change, Fourth Assessment Report:
Climate Change 2007 (February 2007) Working Group I Report, The Physical Science Basis,
Summary For Policymakers (“IPCC 4th™),

*California Climate Change Center, Qur Changing Climate: Assessing the Risks to
California (July 2006) page 2, available at <http://www energy.ca.cov/2006publications/CEC-
200-2006-077/CEC:-500-2006-077 PDE> (as of September 29, 2008). The report was prepared
by the Climate Change Center at the direction of CalEPA pursuant to its anthority under
Govemor’s Executive Order No. S-3-05 (June 1, 2005) (“Exec. Order $-3-05™).

31d. arpp. 2, 10; Exec. Order S-3-05.

“California Air Resources Board, Climate Change Draft Scoping Plan (June 27, 2008)
page 7 (“Draft Scoping Plan™).

’BayAmAanhtmegmmDmct, Source Inventory of Bay Area Greenhouse
Gas Emissions (November 2006) page 7.

“Rosenthal, UN. Chief Seeks More Leaderskip on Climate Change, N.Y . Times
(Noveber 18, 2007).
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lifornia Envir ali ct

As the Legislature has recognized, global warming is an “effect on the environment”
under the California Environmental Quality Act (“CEQA”), and an individual project’s
incremental contribution to global warming can be cumulatively considerable.” The projects
authorized in the Proposed Transportation Plan will result in significant increases in the GHG
emissions that contribute to global warming.

CEQA was enacted to ensure that public agencies do not approve projects unless they
include feasible altemnatives or mitigation measures that substantially reduce the significant
environmental effects of the project.* CEQA requires that “[eJach public agency shall mitigate
or avoid the significant effects on the environment of projects that it carries out or approves
whenever it is feasible to do s0.”® This requirement is recognized as “[tJhe core of 2 DEIR.., ™
Therefore, 2 DEIR must identify mitigation measures and examine alternatives that would reduce
the emissions of greenhouse gases that contribute to global warming.!' These requirements of
CEQA are consistent with federal law, which requires the Proposed Transportation Plan to
consider projects and strategies that will “protect and enhance the environment” and “promote
energy conservation” and to discuss “potential environmental mitigation activities.™?

An EIR like the DEIR for the Proposed Transportation Plan must provide an accurate
depiction of existing environmental conditions.”® “Before the impacts of 2 project can be
assessed and mitigation measures considered, an EIR must describe the existing environment, It
is only against this baseline that any significant environmental effects can be determined.”'*

’See Cal. Pub. Res. Code, § 21083.05, subd. (a); see also Sen. Rules Comm., Off. Of Sen,
Floor Analyses, analysis of Sen. Bill No. 97 (2007-2008 Reg. Sess.), Aug. 22, 2007,

*Pub. Resources Code, § 21002,

*Pub. Resources Code, §§ 21002.1, subd. (b), and 21081; see also Mountain Lion
Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105, 134.

"*Cirizens of Goleta Valley v. Board of Supervisors of Santa Barbara County (1990) 52
Cal.3d 553, 564-65.

""Pub. Resources Code, § 21002.1(a); Cal. Code Regs., tit. 14, § 15130, subd. (b)(5).

1223 USC. §§ 134(h) and 134@0XB)G). (See text accompanying fn. 19, infra.)

BCal Code Regs., tit. 14, § 15125, subd. (a).

“Cowmy of Amador v. E1 Dorado County Waer Agency (1999) 76 Cal App.4th 931, 952,
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he DETR Shoul nsider Climate Change Im: As Well As Effective Methods of

Mitigation and Alternatives to Reduce Such Impacts

The Proposed Transportation Plan will authorize expenditure of approximately 5223
billion for transportation projects, including road construction and improvements that will
provide additional road capacity and accommodate more vehicles, These projects will contribute
cumulatively to the Bay Area’s existing GHG load. In addition, implementing the Proposed
Transportation Plan will result in increased GHG emissions during construction of the authorized
projects, resulting in a significant cumulative impact on climate change. The DEIR should
evaluate all the anticipated climate change impacts of GHG emissions from these actions,
including emissions of black carbon from diesel-powered vehicles, as black carbon also
contributes significantly to global warming,*

“Smart” land-use strategies can result in a reduction in vehicle miles traveled (“VMT™)
over the long term, which in turn is critical to reducing GHG emissions from the transportation
sector. Statewide, VMT increased approximately 35% from 1990 to 2007, and under a business-
as-usual scenario, VMT is currently expected to increase another 20% by 2020.'¢ According to
the California Energy Commission, if we do not slow this anticipated growth in VMT, the
increase will completely nullify the other advances that the State is making to control
transportation-related emissions, including lowering the carbon content of fuel.!”

As the Air Resources Board notes, “[t]he key to addressing the VMT challenge is
providing people with more choices through diversified land use patterns, greater access to
alternative forms of transportation including transit, biking and walking, and creating cities and
towns where people can live, work and play without having to drive great distances.™® In
addition, the way a transportation plan allocates funds among potential transportation projects
can make 2 significant difference in the amount of transportation-generated GHG emissions in
the future. The DEIR should discuss whether the Proposed Transportation Plan maximizes the
use of available funds for public transit, altemative fuel vehicles, carpool, vanpool, rideshare,
pedestrian and bicycle projects (including “Safe Routes to School” programs), and other
measures that reduce VMT and/or GHG emissions.

“*Black carbon is a strong absorber of solar radiation, and black carbon particles mixed
with dust and chemicals in the air may be the second biggest contributor to global warming,
(Sec California Air Resources Board, Health Effects of Diesel Particulate Matter pages 4-5,

available at <hmip://www arb.¢a. goviresearch/dieselVdpm draft 3-01.06.pdf> [as of September
29, 2008].)

"“Draft Scoping Plan Appendices page C-22.

) YCalifornia Energy Commission, The Role of Land Use in Meeting Californja’s Energy
and Climate Change Goals, Final Staff Report (August 2007) pages 10, 18.

** Draft Scoping Plan Appendices page C-22.
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CEQA requires that an EIR evaluate the potential environmental impacts of an entire
project, which in this context we believe represents the entire $223 billion of authorized
expenditures —not just the $31.6 billion for projects MTC identifies as “discretionary,” but also
the $191 billion for projects identified as “committed,” projects included in the prior
Transportation Plan but not yet constructed, The EIR for the prior Transportation Plan was
prepared before AB 32, with its GHG-emission reduction goals, was enacted. The prior
Transportation Plan and EIR also were adopted before the enactment of the federal act (effective
August 2005) (SAFETEA-LU) that requires a Transportation Plan to address projects and
strategies that will “protect and enhance the environment, promote engrgy conservation, improve
the quality of life ... .*! Finally, the California Transportation Commission (“CTC”) recently
adopted the Addendum to the 2007 Regional Transportation Plan Guidelines, “Addressing
Climate Change and Greenhouse Gas Emissions During the RTP Process;” this guidance also did
not exist when the EIR for the prior Transportation Plan was adopted.”

Accordingly, CEQA requires evaluation in the DEIR of climate change impacts both of
the “committed” projects and the “discretionary” projects, and ways to eliminate or reduce such
impacts. It also requires consideration of an alternative that, where feasible, eliminates from the
Proposed Transportation Plan so-called “committed™ projects that would contribute to adverse
cumulative impacts on climate 2

The Proposed Transportation Plan includes projects that MTC has selected for funding
with $31.6 billion in “discretionary” funds. To select these projects, MTC stated it used a
performance rating system to evaluate the projects’ anticipated effectiveness at meeting the
region’s transportation goals. Among other things, the adopted goals include “climate
protection,” and the “performance objectives™ include reducing VMT and reducing emissions
(including GHGs). We commend MTC for adopting these goals and objectives.

The Proposed Transportation Plan also includes an additional $191 billion for projects
that were authorized in the last Transportation Plan, which MTC refers to as “committed”™
projects, MTC indicates that the “committed” projects include about $29 billion for transit and
mdacpansionandSlGZbﬂﬁmmmaﬁmﬁ;mee:dsﬁnguanspomﬁonsymm. We understand
that the 329 billion of “committed™ projects for wansit and roadway expansion have been
proposed for mclusion in the new Transportation Plan without renewed evaluation of the relative
need for, benefits of, or impacts of these projects vis-2-vis others, and regardless of how well
they meet MTC's identified goals and performance objectives. We urge MTC to rectify this
omission with respect to the “committed” transit and roagway expansion projects (which reflect
only 15% of the “committed” funding). MTC’s own research shows that achieving reductions in

1923 US.C. § 134(R)(1)XE).
It was adopted by the California Transportation Commission on May 29, 2008.

- ¢ there is a contractual obligation or other overriding reason to complete a particular
low-performing “committed” expansion project, the DEIR should discuss this.
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GHG emissions consistent with the goals of AB 32 will be extremely difficult:? this highlights
the need for careful and complete evaluation of impacts on VMT and GHG emissions of a//
expenditures for road and transit expansion in the Proposed Transportation Plan.

MTC staff’s analysis indicates that many of the “committed” expansion projects support
only one, in some cases rone, of the identified performance goals. If low-performing
“committed” projects were eliminated where feasible to do so, funding would be available to
cover transit shortfalls, particularly for BART, Muni, and AC Transit, which together carry 80%
of the transit riders in the Bay Area.® If these shortfalls are not addressed, or if they are
addressed through fare increases, as recently proposed,? ridership may fall, with a concomitant
increase in GHG emissions, The DEIR should address the implications of the potential transit
shortfalls on GHG emissions and whether those impacts could be reduced by using funds
currently proposed to be allocated to low-performing “committed” projects. This would be
consistent with the direction in the CTC’s guidelines for addressing climate change in RTPs to
“[clonsider shifting transportation investments towards improving and expanding urban and
suburban core transit, programs for walkability, bicycling and other alternative modes, transit

Z$ee Therese W. McMillan, Deputy Executive Director, Policy, Metropolitan
Transportation Commission, presentation to California Transportation Futures Symposium
(September 3, 2008), Transportation 2035; S.F, Bay Area - Targeting Health Through
Environment, available at
<htp://www.dot.ca.gov/hg/tpp/offices/osp/presentations/McMillan. T.ppt> (2s of September 30,

2008).

ZThere is currently a projected S19 billion shortfall in transit capital and operating needs
for transit in the Bay Area over the life of the Proposed Transportation Plan, and 2 projected $4.2
billion shortfall in BART core capacity improvements, (See Commission Meeting presentation
(July 2? 2008). Transportation 2035: Financially Constrained Investment Plan, page 22,
available at
; Jlapps.mte.ca.gov) in ket documen 116/T2035 Recomm ions_sh
ot v.3.ppt> [as of October 1, 2008).) These figures were generated before recent increases in
public wansit ridership due to high gasoline prices. The American Public Transportation
Association reports more than a 5% increase in BART ridership in 2008, (See

s/iwrww, ri ipfi [as of September 29, 2008).) Thus,
the funding needs for existing transit service may well exceed these estimates,

*See. ¢.g., Consider congestion pricing for BART, San Francisco Chronicle (September
15, 2008), available at
~ferorw i-bin/article eoi?7f=/c/a/2 /1 IJ12T13A.D w=BART=+{
aredsp=001 &sc=1000> (as of Septrember 30, 2008); Gordon, BART considers higher fares, San
Francisco Chronicle (September 12, 2008), available at

ity /w Sio om/coi-hin/art [{7] .

IR/US ={1
Hare&si=002&sc—~49]> (as of September 30, 2008), which noted that BART trains are
currently near capacity in peak howrs. :
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access, housing near transit, and local blueprint plans that coincide with the regional blueprint,”
The DEIR should also address, at 2 minimum, the following issues:

1, The impact of high-occupancy toll (“HOT”) lanes on carpooling, transit
ridership, VMT, and GHG emissions. A principal benefit of the HOT lane
network is savings in travel time for people driving alone (both in the HOT lane
and in other lanes). Some commentators have expressed concerns about the effect
of HOT lanes on “induced travel,” noting that “at the same time that some drivers
are encouraged to stay away from congestion or higher peak-period tolls, others
are drawn to use the HOT lanes because they are relatively less congested than
other options.”® At least one expert panel has expressed concerns that a proposed
increase in freeway lane miles for a “managed lane™ network similar to the HOT
lane network proposed here would “perpetuate auto-oriented development and
reduce transit’s competitiveness.”?’

In recognition of these concems, the DEIR should evaluate, for each corridor, the
effect of (1) creation of a new lane to be used as 2 HOT lane, or (2) conversion of
an existing HOV lane to 2 HOT lane, whichever is applicable, including any
increase in the carpool requirement from 2 to 3 occupants,? on the following: (a)
carpooling rates, (b) VMT, (c) induced travel (commuters, carpoolers,
telecommuters, etc,, who are thereby induced to start driving alone), and (@) long-
term housing distribution patterns (i.e., “induced growth” of housing i areas

szaIimeia Transportation Commission, Addendum to the 2007 Regional Transportation
Plan Guidelines: AddMgClimateChaugedereenhouseGasEmissiomDuﬁngﬂle RTP
Process (May 29, 2008) page 2 (emphasis added).

% Dahl, The Price of Life in the Fast Lane (2003) 111 Envil, Health Persp., Number 16,
available at e, ipe 3/111-16/sph tmb> (as of September
30, 2008), citing the director of the Bridge Tolls Advocacy Project in New York.

T'See Independent Transit Planning Review Services December 2006 Final Report,
prepared for the San Diego Association of Governments (December 2006) pages ES-5 and 3-32.
available at <htip://www sandae.cog.ca. g licationid/publicationid 1274 6239.pdf>-
(as of September 30, 2008), The panel observed, “Smart Growth efforts will likely be
weakened by managed lanes” alleviation of congestion and its encouragement of auto-oriented
growth away from transit corridors.” (See id. at pp. 6-16.)

] ”‘I:be Bay Area High-Occupancy/Toll (HOT) Network Study Final Report notes that
implementing HOT lanes will likely require increasing carpool occupancy requirements. MTC,
Bay Arez Bigh-Ocepancy/Toll (HOT) Network Stady Final Report (September 2007) page 7.
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where HOT lanes can be used to commute to employment centers).? The DEIR
should provide both short-term and long-term evaluation of the environmental
impacts/benefits of the HOT lane network, In particular, the EIR should evaluate
the potential effects of induced travel where the freeway is expanded to create a
HOT lane.®®

2 The effect on GHG emissions of different prioritizations of uses of HOT lane
revenues. MTC recently adopted “HOT Network Implementation Principles™
that indicate HOT lane revenues will be used “to finance and construct the HOT
network” and “provide transit services and improvements in the corridors.”
However, it is not clear when any excess revenues will be generated from the
HOT lane network, and what the priority will be for investment of such revenues.

- We understand that, if completing the area-wide HOT lane network is the priority
use for HOT lane revenues, the anticipated benefits of excess revenue from the
HOT lane network would not acerue to public transit until the network is
completed in 2025, The EIR should disclose the anticipated timing and amount
of excess revenues (i.¢., revenues not need to cover network expenses), and

*The California Department of Transportation’s (“Caltrans™) own guidance for preparing
an EIR recognizes the need to evaluate how 2 project will influence growth, (See Caltrans,
EIR/EA Annotated Qutline (April 2008) pages 37-39, available at

<htp:/fwww dot.ca sov/ser/ lates/eir R [as of September 30, 2008];
Caltrans, Guidance for Preparers of Growth-related, Indirect Impact Analyses (May 2006),
available at

<http://www.dot.ca.cov/ser/Growth-related IndirectimpactAnalysig/ari_guidance htm> [as of
September 30, 2008).)

% The Superior Court for the County of Sactamento recently invalidated Caltrans’s EIR
for an HOV lane project in Sacramento, in part because it did not adequately evaluate the
impacts of induced wavel. (See Environmental Council of Sacramento v. Caltrans (July 15,
2008, 07CS00967) <http;//mastsacramento blogspot.com> [as of September 29, 2008] -) There
are mEnerous reports and studies on the “induced travel” impacts of new freeway lanes and
recommended methods of analysis. (See, e.g., US. Department of Transportation Federal
Highway Administration, Induced Travel: Frequently Asked Questions, available at

/o th v/Planpine/fitfag htm> [as of September 30, 2008]; Cervero & Hanson,

v vipi i [as of September 30, 2008]; Cervero, Road Expansion,
Urban Growth, and Induced Travel- A Path Analysis (Spring 2003) 69 APA Journal, No. 2, pp.
145-163: Noland, Relationskips between highway capacity and inguced vehicle rravel (2001), 35
Transp. Res. Part A: Policy and Practice, Issue 1, pp. 47-72.)
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should compare the anticipated effect on GHG emissions of this planned
prioritization of the use of these revenues to the anticipated effect on GHG
emissions of an alternative that applies a significant percentage of HOT lane
revenues to unfunded transit needs as the revenue is generated (rather than after
the HOT network is completed). In particular, the EIR should evaluate the
benefits of using HOT lane funds for transit improvements that would maintain
and increase transit ridership in the completed HOT lane corridors.*

3. The projected effects of the different alternatives on VMT and GHG emissions.
In addition, the DEIR should provide and evaluate at least one alternative
designed to maximize the reduction of GHG emissions, As you are aware, there
are many policies and/or projects that MTC could consider to help achieve this
goal, some of which it is already considering and could fund at a significantly
higher level. While this letter is not intended to provide a complete list, some of
the possibilities include the following: focus on eliminating transit shortfalls;
increase service capacity to meet increased demand for public transit in core
urban areas; increase funding for transportation infrastructure to serve infill and
mixed use development located near employment centers and provide incentives
for such development; increased incentives for use of public transit, ridesharing
and carpools: and expanded public transit frequency of operation.

4, Green Construction Policy. To further reduce the impact of the projects in the
Proposed Transportation Plan on air quality and climate change, the EIR should
evaluate the effect of including a mandatory *“green construction™ policy. Sucha

policy could require, for example,

- use of an emissions calculator in the planning of every construction
project, one that uses the proposed equipment fleet and hours of use to
project nitrogen oxides, particulate matter, and carbon dioxide emissions,
then quantifies the reductions achievable through the use of cleaner/newer

g m’;:‘x way the revenue is used could impact the effectiveness of HOT lanes, (See Dahl,

/ Life in the Fast Lane (Decexaber 2003), 111 Environmental B, th Perspectiv
Number 16, azﬂa{m at o/ Fororw i ) 3/111- ;al htm]> [as 3"
September 29, 2008], citing the wansportation director of Environmental Defense, who stated
that “[t]he key element for truly effective congestion pricing [ ] is dedication of HOT lane fees to
pub_ﬁc transit and public health purposes in the same transit corridor.™) Along similar lines, the
Cald‘opmAirResourcs Board’s Draft Scoping Plan identifies congestion pricing as 2 GHG-
reduction measure under consideration, enphasizing that the GHG emission reductions would
come from “relief of.'severely congested traffic, some reduction in vehicle travel, and from the
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equipment;*

. that all off-road construction vehicles be altemative fuel vehicles, or

diesel-powered vehicles with Tier 3 or better engines or
retrofitted/repowered to meet equivalent emissions standards as Tier 3

engines;

. use of the minimum feasible amount of GHG-emitting construction
materials (cement, asphalt, etc.);*

. use of cement blended with the maximum feasible amount of flyash or

other materials that reduce GHG emissions from cement production;

. use of lighter-colored pavement with increased reflectivity, which reduces
the “heat island™ effect;

. recycling of construction debris to maximum extent feasible;
° planting of shade trees in or near construction projects where feasible.

Finally, the DEIR also should consider feasible measures to mitigate and/or reduce
emissions of criteria pollutants (including black carbon and other particulate matter) from diesel
buses, such as requiring retrofitting of diesel buses with particulate traps, replacing diesel buses

**The calculator used in the Sacramento Metropolitan Air Quality Management District’s

program is available at <hup://www airquality org/ceqa/index.shml#constructions (as of
September 29, 2008).

“Similarly, the South Coast Air Quality Management District has called for the State, in
selecting projects that will be funded from Proposition 1B, to impose a condition that requires
“use of Jowest emitting construction equipment and fuels available.” (South Coast Air Quality
Management District Res. No. 07-07 (April 6, 2007), “Resolution Expressing Conditions for
Funding Projects with Proposition 18 Funds in the South Coast District.™)

*A new production method known as “warm-mix” asphalt technology that significantly
reduces GHG emissions during application may prove to be 2 feasible alternative road paving
material, (See Moore, Warm-Mix Asphalt (WMA) Potentially Can Provide Important Benefits

Jor Paving Contractors, Reduce Fuel Costs and Diminish Green-House Gases, Construction
Equipment (March 1, 2007), available at
<lmp:/fwrerw constructionequipment,com/article/CA 6421459, htmi> [as of September 29, 2008].
Warm-mix asphalt was used successfully in Yellowstone National Park in August 2007, and, this
fall, Logan Intemational Airport in Boston will become the first in the U.S, 10 pave a runway
with the new asphalt mix. (See “Green" Asphalt Saves Energy and Reduces Greenhouse Gas
Emissions (August 6, 2008), available at .

3/ Wer. s/email storv html? id=3 [as of September 29, 2008]).
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with the lowest-emitting available alternative fuel buses, requiring that all new buses have the
lowest level of emissions feasible, and planting particulate-absorbing trees near freeways and
busy streets. Emissions of these pollutants is a critical health issue for the region, which does
not meet attainment standards for ozone and particulate matter 3

Global warming presents California with one of its greatest challenges to date. MTC has
the opportunity to take steps to address the problem of climate change constructively, while
educating the public and decision-makers. We urge MTC to mest the challenge with the
Proposed Transportation Plan and DEIR. Please do not hesitate to contact us if the Attorney
General’s Office ¢an be of any assistance,

Sincerely,
18/
LAURA J, ZUCKERMAN

SANDRA GOLDBERG
Deputy Attorneys General

For EDMUND G.BROWN JR.
Attorney General

See generally, e.g.. California Air Resources Board, Health Effects of Diesel Exhaust,
available at iwwrw ic_infe i htmi> (as of September 29,
2008); California Air Resources Board, Draft Diesel Particulate Mauer Health Risk Assessment
for the West Oakland Conmmumity (March 19, 2008), available at

/ -

<htp:/fwwww arh, ca. gov/ch/communities/m/westoakiand/westoakland bt (as of September 29,
2008); andchayAthh'QualityManagemunDisuict’sairqualitysummarim, available at
: 2 5 : s/index htm> (as of September 29, 2008).
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IV. Response to Comments

Letter G Response — East Bay Bicycle Coalition

G-1.

G-2.

G-3.

G-5.

G-6.

G-7.

The introductory comment is noted.

The analysis of potential cumulative population and housing impacts of the project is
presented in the Revisions (Section 11.J) and addresses the applicable significance criteria.
The comment suggests that there would be a significant cumulative population and
housing impact resulting from burden on existing access and mitigation is required. The
Revisions analysis concludes that the project, combined with past, present and reasonably
foreseeable future projects would not result in a significant cumulative impact on
population and housing (and employment). No mitigation is required. The project would
improve access to the site for vehicles, pedestrians, and bikes. These improvements are
described on pages 111-19 and 111-20 of the EIR.

The commenter raises an issue not within the scope of the Court Order (viability of
improvements funded per Measure DD to address existing site “isolation”). The EIR
discusses the relationship of the project site to other areas and improvements envisioned
to address “community division” in Section IV.A, Land Use, Plans, and Policies. See
Master Response B, Responses to Comments on Environmental Issues Outside the Scope
of the Court Order.

With regard to cumulative land use impacts, the Revisions analysis of potential
cumulative land use impacts evaluates the effects of the project combined with other past,
present and reasonably foreseeable projects against the applicable significance criteria;
there is no criterion or impact associated with reducing the existing isolation of the
project site, as the commenter suggests.

Project site access and safety is fully analyzed in Section 1V.B, Transportation,
Circulation, and Parking, in the EIR. This topic is not discussed in the Revisions as it is
not within the scope of the Court Order. See Master Response B, Response to Comments
on Environmental Issues Outside the Scope of the Court Order. In addition, see Response
to Comment G-3, above.

Project effects on existing and proposed bikeways and other pedestrian and bicycle
facilities are fully analyzed in Section IV.B, Transportation, Circulation, and Parking, in
the EIR. This topic is not discussed in the Revisions as it is not within the scope of the
Court Order. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order.

See Response to Comment D-4 regarding safety issues near the tracks. Bicycle and
pedestrian safety impacts are fully analyzed in the EIR; mitigation measures identified
therein were previously reviewed and approved as adequate. This topic is not discussed in
the Revisions as it is not within the scope of the Court Order. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.

The project traffic analysis and mitigation measures in Section IV.B, Transportation,
Circulation, and Parking, in the EIR were determined to be adequate; the Revisions only
addresses the cumulative traffic intersection analysis pertaining to use of a significance
criterion that represents a “ratio theory” approach. The comment addresses a topic not
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IV. Response to Comments

G-9.

G-10.

G-11.

G-12.

G-13.

within the scope of the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

The commenter raises an issue not within the scope of the Court Order. However, in
Section 1V.B, Transportation, Circulation, and Parking, the EIR identifies mitigation
measures (Mitigation Measures B.4a and B.4b) that address transit service impacts. See
Master Response B, Response to Comments on Environmental Issues Outside the Scope
of the Court Order.

The implementation schedule for all proposed traffic mitigations identified in the EIR is
identified in the revised Mitigation Monitoring and Reporting Program, which is revised
to reflect the Revisions.

Impact B.3d is identified as significant and unavoidable because, as the EIR (Section
IV.B, Transportation, Circulation, and Parking) and the commenter state, implementation
of Mitigation Measure B.3d is not certain because the City of Oakland, as Lead Agency,
could not implement the measure without the approval of Caltrans. If the mitigation
measure is implemented, the impact would be less than significant. This issue is not
within the scope of the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

The commenter addresses a topic not within the scope of the Court Order. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order. However, the EIR identifies several project elements and mitigation
measures that reduce project vehicle trips and potential effects on both traffic (in EIR
Section 1V.B, Transportation, Circulation, and Parking) and air quality (in EIR
Section IV.C, Air Quality).

First the commenter refers to the merits of the project. See Master Response A, Response
to Comments on the Public Policy Merits of Project Approval. Further, the commenter
raises a topic that is not within the scope of the Court Order. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.

The comment is noted and also speaks to the merits of the project. See Master
Response A, Response to Comments on the Public Policy Merits of Project Approval.
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Comment Letter H

IWY® The League
of Oakland

November 14, 2008 REGE%VE@

Margaret Stanzione, Project Planner NOV 14 P.M.

City of Oakland City of Oakland
Community and Economic Development Agency Planwing & Zoning Division
250 Frank Ogawa Plaza, Suite 3315 e

QOakland, CA 94612

RE: Comments on the Revisions to the Oak to Ninth Avenue Project EIR

Dear Ms. Stanzione:

Enclosed are the comments by the League of Women Voters of Oakland on the Revisions
to the Analysis in the Oak to Ninth Project EIR.

The League of Women Voters is a nonpartisan political organization which encourages
the informed and active participation of citizens in government and influences public
policy through education and advocacy.

We do not support or oppose any political party or any candidate. We do, however, take
action on selected government issues in the public interest. Any such action, including
the enclosed comments, is based on thorough study of a subject, and member agreement
on how to achieve solutions in the public interest. The enclosed comments are based on
our position on the Oakland waterfront.

Sincerely,

W tins L. Hhordoctn

Helen Hutchison
President, League of Women Voters of Oakland

1305 Franklin Street, Suite 311 « Oakland, California 94612-3222 » (510) 834-7640
Email: Iwvoakland@earthlink.net
www.lwvoakland.org

IvV-117



Comment Letter H

League of Women Voters of Oakland: Oak to Ninth EIR Comments

I. Transportation, Circulation and Parking

A. General question: We note that the words “significant impact” and “unavoidable” are used
repeatedly throughout this section. Would reducing the scale of the project, including reducing the
number of units, avoid some or all of the impacts listed as “unavoidable” in this section?

B. In the subsection area, Intersection Impacts, it shows that the project will have a significant
impact on area intersections at rush hour, particularly the evening rush hour. The number of
intersections going to an ‘F’ level LOS doubles (from 5 to 10) in the evening rush hour.

1. Where is the impact of the commuter and freight train traffic discussed and shown in these
studies? Is the expected service increase of the Capitol Corridor trains outlined in the letter
of October 24, 2005 accounted for? Where and how?

2. What impact do freight trains have on LOS? On intersections?

C. Choke Points: We se€ that great stress in given to the fact that the road in front of the project
will be widened to 4 lanes, but given that the roads that feed in and out of the project are still
two lanes, we have the following question:

How can doubling the lanes in front of the project help traffic flow when all the access routes
in and out of the project are still 2 lanes: 5™ Avenue, the newly retrofitted bridge over the
estuary, all of the freeway access roads?

Il. Noise

Where in the noise analysis is the noise from the trains taken into account? This includes both the
horns and the noise made as the trains run along the tracks.

Ill. Police Services and Fire Protection/Emergency Medical Resource Services

1. How will emergency services access this site during peak traffic LOS at F and expected increased
train traffic?

2. Will the City or developer provide a fire boat/EMS to access this area?

V. Libraries

The EIR impact statement is “modified for clarity in response to the Court Order”. It states “The
proposed project, when combined with other closely related past, present and reasonably foreseeable
future project development in the vicinity would result in a significant adverse cumulative public
services and recreation impact.” (emphasis added) It then goes on to conclude that “no new or
physically altered facilities will be required...”.

How does the second statement follow logically from the first? If there is a significant adverse impact,
how can there be no new services or facilities required?

November §, 2008
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IV. Response to Comments

Letter H Response — League of Women Voters of Oakland

H-1.

H-2.

H-3.

H-4.

H-5.

The commenter raises questions about how modifying the project may reduce significant
and unavoidable impacts identified in the EIR, which is a topic outside the scope of the
Court Order. The EIR analyzed a range of project alternatives to address the significant
impacts identified for the project. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

The commenter raises environmental topics (vehicular and train traffic) that are not
within the scope of the Court Order. The Court required the City to prepare specific
revisions to the analysis in the EIR that do not pertain to this topic. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order. Also see Response to Comment D-5.

See Response to Comment H-2, above.

The commenter raises an environmental topic (train noise) that is not within the scope of
the Court Order, which required the City to prepare revisions to the analysis to address
noise from traffic and the cumulative intersection traffic significance criteria. The EIR
analyzes the impact of the noise environment on the project in Section 1V.G, Noise
(Impact G.3), according to the applicable significance criteria. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.

The comment raises issues related to an environmental topic (emergency access) that is
outside the scope of the revisions to the EIR required by the Court Order. The EIR
analyzes emergency access in Section 1V.B, Transportation, Circulation, and Parking.
See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order.

The statement in the Revisions cited by the commenter contained a typographical error
that has been corrected in the Errata section at the end of this chapter. The corrected
statement reads as follows (NOTE: Underlining indicates inserted text for page I1.L-7 of
the Revisions):

Impact L.6: The proposed project, when combined with other closely
related past, present and reasonably foreseeable future development
in the vicinity, would not result in a significant adverse cumulative
public services and recreation impact; no new or physically altered
facilities will be required, and cumulative development would not
result in substantial or accelerated physical deterioration of existing
parks and recreational facilities. (Cumulative Impact: Less than
Significant)
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Comment Letter |

RECEIVED
. _ NOV 17 PM.
Ninth Avenue Terminal Partners LLC
1155 Third Street, Suite 290 City of Oakland_ »
Oakland, CA 94607 Planuing & Zoning Division
Nevember 17, 2008
VIA EMAIL

Ms. Marge Stanzione

Planner IV

Community and Economic Development Agency
250 Frank Ogawa Plaza, Suite 3315

Oakland, CA 94612

RE: Ninth Avenue Terminal Reuse

Dear Ms. Stanzione:

Ninth Avenue Terminal Partners LLC supports the Oak to Ninth Avenue project. We
would like to see it move forward,

We received a copy of the “Revisions” document that was sent to us, We have not
reviewed the “Revisions” document in detail, however it does not appear to mention our
proposal for the Ninth Avenue Terminal. For example, on page I-2 in the Project
Summary section there is no mention of the REP process that were part of the approvals
and that we participated in. -1

As you know, we submitted a proposal in February 2007 and since then have submitted a
great deal of supporting documentation to you. We also attended a rumber of public
hearings at which votes were taken on our proposal,

Because we are not lawyers or CEQA experts, we do not know whether the lack of
mention in the “Revisions” document is a problem. We certainly want to make sure our
proposal receives due consideration given the amount of effort we have expended on it
and the level of community support it has received. Please consider our proposal and
back-up documentation as the City of Oakland moves forward with the Oak to Ninth
Avenue project.

Sincerely,

Stuart Rickard
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IV. Response to Comments

Letter | Response — Ninth Avenue Terminal Partners LLC

I-1. The commenter’s proposal for the Ninth Avenue Terminal is neither an environmental
issue nor within the scope of the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval; and Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.
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Comment Letter J

RECEIVED

NUV 17 pMm,

City of Oakland
Planning & Zoning Division

November 17, 2008

Margaret Stanzione, Project Planner

City of Oakland

Community and Economic Development Agency
Planning Division

250 Frank Ogawa Plaza, Suite 3315

Oakland, CA 94612

RE: Comments on the Revisions to the Analysis for the Oak to Ninth Project EIR — ER-04-0009

On behalf of the Oakland Greens, we wish to submit the following comments. Our reading of the revised T

EIR tells us that the document is riddled with significant impacts with few or no proposals for mitigation.

We believe that a proper EIR is more than a list of impacts. We believe that it must contain proposals for |

mitigation for all impacts identified as significant. We further believe that such mitigations are the sole
financial responsibility of the developer and should not be left to the city or other public agencies. A
proper EIR should include legally enforceable agreements with the developer that apply to all the
mitigations required. These agreements should include all actions required for mitigations and their

financial costs. d

In addition, we believe that the revised EIR underestimates impacts in many sections. Using trafficasan T

example, common sense tells us that the effects will be much worse than the revised EIR suggests. If the
CEDA process does not remedy these deficiencies, we would hope that the judge will.

In closing, we believe that the best mitigation would be a considerable scaling back of this project. In .
addition to reducing the traffic impacts, a smaller project would allow restoring the public park (and
access) plans which were part of the Estuary Policy Plan before this development was approved.

Sincerely,

-t /

Akio and Kate Tanaka for the Oakland Green Party
1019 Harvard Road
Oakland, CA 94610

(510) 914-8355
katetanaka@aol.com
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IV. Response to Comments

Letter J Response — Oakland Green Party

J-1.

J-2.

J-3.

J-4.

The Revisions concludes that cumulative impacts related to the following environmental
topics would be less than significant: land use (Impact A.5); geology (Impact F.8); noise
(Impact G.5); hazardous materials (Impact H.7); biological resources/wetlands
(Impact L.8); population, housing, and employment (Impact J.6); visual quality and
shadow (Impact K.5); public services (Impact L.6); and utilities and service systems
(Impact M.6). Mitigation measures are not required for these less-than-significant
impacts.

The Revisions clarifies mitigation measures for seismic-related impacts (Mitigation
Measures F.1 and F.2), including specific requirements of the project applicant. The
Revisions also identifies a series of significant cumulative traffic impacts (Impact B.3a
through B.3q) and identifies mitigation measures for these impacts. The Revisions thus
recommends mitigation measures for all impacts identified as significant, as requested by
the commenter.

For significant cumulative traffic impacts, the Revisions identifies the project applicant’s
mitigation responsibilities and indicates which traffic improvements are outside the
control of the City of Oakland (e.g., because the intersection is within another
jurisdiction). The role of an EIR is to identify feasible mitigation measures, not to
“include legally enforceable agreements” that “include all actions required for mitigations
and their financial costs,” as suggested by the commenter. Under CEQA and related case
law, mitigation measures must be reasonably related to the project impact. Thus, not all
mitigation measures can legally be made “the sole financial responsibility of the
developer,” as suggested by the commenter.

The commenter does not provide any evidence or details to substantiate the claim that the
Revisions “underestimates impacts in many sections,” other than to state that “common
sense tells us that the [traffic] effects will be much worse than the revised EIR suggests.”
Thus, no further response is possible.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval.
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Comment Letter K 7

3 (1= = A=
OAKLAND NOV 17 PM.
HERITAGE
ALLIANCE Ci

Plassing & Zoning Division

November 17, 2008

(By electronic transmission)

To: Margaret Stanzione, Project Planner

City of Oakland, Community and Economic Development Agency
Planning Division

250 Frank Ogawa Plaza, Suite 3315

QOakland, CA 94612

Subject: Case ER-04-0009 Oak To Ninth Project EIR

Dear Ms. Stanzione:

Oakland Heritage Alliance respectfully submits this comment letter regarding the proposed
Revisions to the Analysis in the Oak to Ninth Project EIR:

Because the Court vacated and set aside the EIR, CEQA Findings, and Statement of
Overriding Considerations for the project, no EIR has been validly certified and no valid
supporting findings have been adopted. The City must therefore certify an EIR and adopt any
necessary findings and statement of overriding considerations if the project is to proceed. The
decisionmaking body must consider the entire EIR, findings, and statement of overriding
considerations, not just the selected revisions that have been circulated. Unless the entire EIR
and findings are placed before the decisionmaking body for certification and adoption With the
supporting record, that body cannot exercise the required independent judgment. No provision
of CEQA or the Guidelines authorizes a narrowly focused “revision” when an EIR has been
voided by court Order.

The Oakland Municipal Code specifies that the Planning Commission is the
decisionmaking body charged with certifying EIRs. (Municipal Code § 17.158.340(E).) The
City Council should defer as the Code requires, remand certification to the Planning
Commission, and await the Commission’s decision.

The City should withhold EIR certification for this project until the sponsor makes the

following changes to the project to protect cultural resources and public safety:

446 17th Street, Suite 301, Qakland, California 94612 ® (510) 763-9218 # info@oaklandheritage.ory
Web Site: www.oaklandheritage.org
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Comment Letter K

1. An EIR should not be certified until the City Council has reconsidered the feasibility of
preserving at least the 1920s portion of the Ninth Avenue Terminal, or at least completed
its consideration of the pending proposal for the reuse of the Ninth Avenue Terminal.
Ninth Avenue Terminal Partners should be permitted to proceed with its project
application to demonstrate the feasibility of Terminal reuse, and promote preservation of
this historical resource.

2. An EIR should not be certified until the City has conducted a study of project impacts on
auto, pedestrian, and bicycle safety at all train track crossings, and bolstered the traffic
stream impact analysis and findings with effective mitigation measures. The existing
measures are inadequate according to the CPUC and are in urgent need of review and
enhancement to protect life and limb.

3. An EIR should not be certified until the City has conducted a study of project impacts on
auto, pedestrian, and bicycle safety at key intersections, and bolstered the attendant
impact analysis and findings with effective mitigation measures.

The proposed seismic mitigation measures to reduce impacts F.1 and F.2 to less than
significant remain deficient. They fail to cure the deficiencies identified by the Court, that the
EIR fails to state what mitigation techniques will actually be used, and fails to analyze and
establish how the mitigations will, in fact, reduce these impacts to a less than significant level.

The EIR establishes that the project is located on an extraordinarily risky site for
residential development from a seismic safety standpoint. The site is characterized by highly
unstable and filled soils that are subject to extreme ground accelerations, as well as the potential
for liquefaction and earthquake-induced settlement. The seismic risk posed by unstable soils is
compounded by the project’s proposed building heights, residential character, large unit
capacities, and secondary impact risks, most notably fire and impaired emergency response.
The geological information and data in the EIR explaining the severity of the general seismic
risk should be placed before the decisionmaking body as part of this process.

Impact F.1 is that seismic ground shaking could potentially injure people and cause
collapse or structural damage. The EIR establishes that there is a high risk of earthquake damage
and related personal injury unless there is significant mitigation.

The proposed mitigations for F.1 are essentially the same as the City and the project
proponent proposed to the Court during the new trial proceedings. These measures were fully

briefed, and the Court found them insufficient.
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Comment Letter K

In substance, they were:

1. asite-specific design level investigation by a registered geotechnical engineer;

2. structural design requirements prescribed by the most current version of the California
Building Code, including applicable City amendments, “to ensure that the structures can
withstand ground accelerations expected from known active faults;” and

3. project plans that incorporate these structural design requirements and meet current
building code requirements.

These mitigations do not specify any objective performance criteria.' They only state
that the design requirements and plan must meet building code requirements. Compliance with
code means adherence to a set of rules and regulations, and is not per se an objective
performance standard. The proposed mitigations do not state the performance standard the
building codes require. No evidence or analysis is provided of what the code performance
standard is, much less how it would mitigate injury and damage to less than significant.

Building codes provide for a “life safety” performance standard and discourage design
and construction to higher performance standards, such as immediate reoccupancy. “Life safety”
means that in an earthquake of likely intensity and duration, even a severe one, building
occupants would not be crushed by the collapse of the building, or by debris falling from the
building. Life safety contemplates that the structure and/or critical systems of a building may
nevertheless be severely damaged, rendering it uninhabitable. Thus, code standards do not
mitigate the risk of catastrophic property damage in the event of severe earthquakes to less than
significant.

Although many people assume that the building codes provide optimal protection that
practically mitigates significant risk of damage to buildings and injury to occupants, this is a
misconception. For Californians, this is perhaps best exemplified by the collapse of the code-
compliant Cypress Structure during the Loma Prieta (6.9) earthquake in 1989 at a location not far
distant from this project. Another example is the dangerous cracking discovered in 300 code-
compliant welded moment resisting steel frame buildings following the 1994 Northridge (6.7)

earthquake, necessitating billions of dollars in repairs.

! The phrase “can withstand ground accelerations expected from known active faults”

appears to be merely explanatory, because it has no operational meaning within the body of the
codes. At a minimum, the City should clarify whether it intends “withstand” to refer to a
standard other than life safety and, if so, specify it.
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Comment Letter K

Significantly, California prescribes higher than life safety performance standards for
schools, hospitals, police, and emergency response buildings. An informed building owner can
choose to specify these higher standards, at considerably higher cost, and thus obtain superior
assurance that the building can be reoccupied after a severe earthquake. These higher than
“code” performance standards include immediate reooccupancy, life cycle cost, and repairability.

That these superior performance standards are generally not applied to housing projects is
immaterial because the issue is not whether a life safety standard would meet the “standard of
care” for structural engineers. Rather, it is whether under CEQA building code compliance will
mitigate property damage and personal injury to less than significant.

By specifying “code,” the proposed Oak to Ninth mitigations contemplate a limited,
indeed “minimal,” life safety standard. The standard allows that although the buildings will not
collapse in a severe earthquake, their structures or systems may nevertheless be damaged to the
point of rendering them uninhabitable, even to the point of having to be demolished. This means
that Oak to Ninth Avenue owners and occupants face potential displacement from their homes
for a significant period of time, or even the total loss of their homes and investments.>

Moreover, the code’s life safety standard provides protection only against severe injury
caused by the building itself. The standard does not protect against injury from falling objects,
such as heavy bookcases, furniture, televisions, water heaters, etc. This risk is of course generic
to all Californians living in its seismically active areas. Nevertheless, it is acute and should be
specially evaluated for this project because of the potential for extreme ground accelerations at
the site, increasingly amplified at the upper floors of structures ranging to 20 stories.

The life safety standard applicable to structures does not provide protection against the
earthquake-induced secondary risks of fire and delayed emergency response. The proposed
mitigations focus on foundational and building structural measures, but contain no provisions for
the seismic hardening of the water supply and utility infrastructure within and leading to the
project site.

The destruction of San Francisco in 1906 resulted primarily from fires that could not be

fought because of broken water mains, not from structural collapse. Considerable damage in

? The EIR does not state whether earthquake insurance would be reasonably available to protect
the assets of condominium owners and renters at Oak to Ninth Avenue and, if so, the limitations
on deductibles and coverages. Although not relevant to mitigation, insurance could bear on
overriding considerations if the City finds that the seismic impact is significant and cannot
feasibly be mitigated.
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Comment Letter K

San Francisco’s Marina District following the Loma Prieta earthquake was due to fire that was
difficult to control because of the loss of vulnerable water mains laid in mud flats.

This is not only a fire control issue, but also a building systems issue because lack of
water or other power infrastructure could severely compromise the reoccupancy of the buildings
after an earthquake.

In addition to absence of any discussion of utility loss impacts on property damage and
reoccupancy delay, the EIR does not address the potential large costs to the City and other public
agencies of repairing utility lines serving the project.

Constricted access to the Oak to Ninth project due to the adjacent Interstate 880 and
railroad tracks may impair the rendition of emergency fire and medical services to project
residents in the aftermath of a severe earthquake. More than 150 fires broke out within hours
after the 1995 earthquake (6.9) in Kobe, Japan, which for the most part could not be fought
because streets were blocked by collapsed buildings and debris.

Delay in providing emergency services to the project in the event of a severe earthquake
is likely even if all streets are open. But it is also likely that some or all access streets may be
blocked by freeway collapse or debris, or rendered impassable because of ground ruptures or
liquefaction, further impairing, impeding, or delaying response to fires and the rendition of
emergency medical and other rescue services.

In sum, code compliance is not per se a performance standard. The performance standard
contemplated by the building codes is life safety. Because this standard does not mitigate
seismic and fire damage to buildings in a severe earthquake (or even injury to persons due to
causes other than structural failure) to less than significant, there can be and is no evidence or
analytical route to sustain the conclusion that impact F.1 is mitigated to less than significant.

Impact F.2 is the potential for the exposure of people or property to liquefaction of
earthquake-induced settlement. The EIR is clear that these risks are present, and that mitigation
measures are essential. The proposed mitigation measures are a site-specific design level
investigation to develop measures to mitigate liquefaction to a less than significant level by the
listed means.

These mitigations likewise do not address liquefaction risk to the integrity of water mains
and power conduits serving the project, and the resultant increased risk of fire and impairment of

reoccupancy.
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Comment Letter K

OHA doubts whether the feasibility and cost-efficiency of mitigating only liquefaction
per se to a less than significant level can be assessed before the results of the site-specific study
are in hand. OHA requests that the site specific investigation be completed before the
mitigation determination is made, or that specific evidence be placed in the record that the listed
means are in fact feasible and cost-effective to mitigate the liquefaction risk, and that this
determination can be made without first completing the study.

The proposed mitigation measures do not provide any mitigations against settlement at
the site resulting from an earthquake. OHA requests that mitigations be specified. OHA
reserves the right to comment on the settlement mitigations once they are proposed.

L S I

OHA requests that the EIR honestly report that the seismic risks of this project are
significant and cannot feasibly be mitigated to a less than significant level through design and
construction measures that meet only the minimal standards of the building codes. OHA also
asks that before certifying an EIR and re-authorizing this project, the City take affirmative steps
to promote a seismic performance standard for this project that secures early reoccupancy of the
residential towers following a severe earthquake, and effectively mitigates the thus far
unmitigated, but significant, secondary risks of fire and impaired emergency services. The
City’s process for ensuring a sounder seismic program for the protection of Oak to Ninth
residents could include referral of the project to a genuinely independent panel of seismic experts

and/or an engineering design competition.

Sincerely,

y vy 4

Naomi Schiff
For the Board of Oakland Heritage Alliance

Cc:

Valerie Garry, President, Oakland Heritage Alliance
Boardmembers, Oakland Heritage Alliance

Arthur D. Levy, Levy, Ram & Olsen LLP
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IV. Response to Comments

Letter K Response — Oakland Heritage Alliance

K-1.  The Revisions amends and supplements the analysis in the EIR. The City will exercise its
discretion whether to re-certify the EIR, as revised, as well as whether to re-adopt CEQA
findings and Statement of Overriding Considerations and the Mitigation Monitoring and
Reporting Program, as they may be revised See also Master Response C, Public Review
Process of the Revisions.

K-2.  This comment is beyond the scope of the Revisions. See Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order. In addition, as
to the first point on page 2 of the letter (regarding Terminal Reuse) please note that the
City has received a proposal from Ninth Avenue Terminal Partners (Partners) to reuse
90,000 square feet of the 1930’s portion of the Ninth Avenue Terminal. The reuse
proponents have submitted documentation that asserts that reuse would be feasible.
However, the City has determined that the data submitted to date does not support such a
conclusion. For example, as demonstrated by an expert report submitted by the Oak to
Ninth developers, the Partners; proposal is based upon unrealistic assumptions regarding
rehabilitation and construction costs as well as fair market rent. Thus, to date, an
alternative to the plans per the Oak to Ninth Project approval is not feasible. Accordingly,
the infeasibility determination that the Council previously reached, and that the Court
upheld, remains valid.

As to the second point on page 2 (re: project impacts related to traffic streams, see the
Response to the Comment Letter D CPUC) 4.

As to the third point on page 2 (re: other traffic impacts), see responses to Comment
Letter D, Responses to Comments F-3 through F-5, F-14 through F-17, responses to
Comment Letter G, and the traffic discussion in the Revisions.

K-3:  The commenter makes numerous assertions in this letter with respect to the analysis of
the seismic Mitigation Measures F.1 and F.2. The overarching assertions are (1) the
mitigation measures do not specify objective performance criteria and have not
meaningfully been revised; and (2) the Building Code life safety standards do not provide
for “immediate reoccupancy” of buildings following an earthquake, mitigate for other
damage falling objects within the building, or protect against fire, utility disruption, and
delayed emergency response. These assertions are addressed below.

Obijective performance criteria: The Court Order did not include a finding regarding the
performance criteria in the mitigation measures. Instead, it found that the EIR did not
provide a sufficient analysis to support the finding that seismic hazards would be reduced
to a less than significant level by showing how the mitigation measures would be applied.
Thus, this comment is beyond the scope of the Court Order. See Master Response B.
Further, the Revisions explains how the requirements of state and local codes, including
the California Building Code, are objective performance criteria and are based on expert
data, study, and experience as discussed in the Revisions. The nature of these
requirements and their ability to reduce the potential impact to below the applicable
standard of significance are explained on pages I1.F-3 through 11.F-14. Compliance with
the standards required by the applicable codes is a mandatory requirement, and it is not
necessary to repeat all of the detailed of requirements of these codes. Further, the
Revisions includes revised mitigation measures that will reduce the impact to a level of
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IV. Response to Comments

K-4.

less than significant by requiring the developer to incorporate and implement the
engineering methodologies.

Life safety requirement: The commenter asserts that the life safety requirements of the
Building Code do not provide for “immediate reoccupancy” of buildings and do not
mitigate for property/building damage from an earthquake. These issues are not
addressed in the Court Order. See Master Response B. The standard of significance for
potential seismic impacts is the exposure of people or structures “to substantial risk of
loss, injury or death.” Compliance with the stringent life safety requirements of state law
will reduce to a less-than-significant level the substantial risk of building loss and injury
or death. The commenter recognizes this effect of the building codes by stating: “‘Life
safety ‘means that in an earthquake of likely intensity and duration, even a severe one,
building occupants would not be crushed by the collapse of the building or by debris
falling from the building.” This result meets the significance criterion of substantially
reducing the risk of loss of the building (i.e. complete collapse) and thus substantially
reducing the risk that occupants would be injured or killed. There is no CEQA
requirement to avoid repair to structures or to ensure that all buildings can be occupied
immediately after an earthquake.

The commenter also asserts that the life safety requirements of the building code do not
ensure that objects inside buildings do not fall and cause injury during an earthquake.
This issue was not addressed in the Court Order. Potential injury from falling objects
within a building is not covered by the standards of significance and is not a CEQA
impact. The City has no authority to regulate the placement of objects within private

The comments regarding potential utility loss and potential impaired emergency access
impacts on property damage and potential associated reoccupancy delay and costs were
not addressed in the Court Order. The project’s potential impacts on the City’s
emergency plans are discussed in the EIR (p. IV.H-25) and were found to be less than
significant. This issue was not raised in the lawsuits challenging the EIR and was not
addressed in the Court Order. See Master Response B.

The commenter also asserts that the Revisions fails to consider the costs to repair utility
lines. This is not an environmental issue under CEQA.

The commenter states that the mitigation measure for liquefaction (F.2) does not address
the risks to water mains and power conduits serving the project site and the increased risk
of fire and impairment of reoccupancy. Additionally, the commenter states that the
mitigation measures do not provide mitigation for settlement from an earthquake. The
commenter requests site-specific investigations before mitigations are developed or
evidence that the listed means are feasible and cost-effective to mitigate the liquefaction
risk. The geotechnical investigation prepared for the project site provides the information
necessary to identify potential liquefaction and settlement impacts on the project site
associated with a seismic event. Mitigation Measure F.2 is based on the findings and
recommendations of the site geotechnical investigation. All of the remedial methods in
the geotechnical investigation and required by the building codes are standard, accepted,
and proven engineering practices used throughout the Bay Area to overcome unfavorable
soil conditions. By adopting the mitigation measure, the City has determined that it is
feasible to implement the mitigation requirements. (See discussion in Revisions on II.F-12
through 11.F-13.) Mitigation Measure F.2 requires additional site-specific studies based
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on final designs and locations for the project improvements (both structures and
infrastructure). These studies cannot be performed until the buildings and other
improvements are designed and their precise location identified. These site-specific
studies are intended to confirm the precise remedial actions that will be required.
Consequently, it is standard practice to require these studies and the development of
precise remedial actions prior to the issuance of building permits. Mitigation Measure F.2
provides mitigation requirements for both liquefaction and settlement induced by seismic
events, and thus no additional mitigation is necessary.

The requirements of Mitigation Measure F.2 apply to all improvements associated with
the project, including the installation of water, power, and other utilities. The City
requires that the standards in this mitigation measure and the building codes apply to all
improvements associated with the project. Additionally, PG&E and EBMUD both require
applicants for utility improvements to provide a site specific soils report that must set
forth the specific requirements for design and installation of the utilities system to avoid
or reduce to a less than significant level impacts from liquefaction. This will be achieved
through surcharging (stockpiling soil to compress the liquefiable material), flexible
connections and piping for power and welded steel piping for water that allow for soil
movement from seismic induced liquefaction and settlement without damage to the
connections and piping. For PG&E utilities, the applicant will retain a joint trench
designer to prepare detailed drawings of the system that must be approved by PG&E.
PG&E recently modified its installation requirements to require the use of flexible piping
and flexible connections which allow for ground movement and settlement from seismic
events without causing a break in the system. EBMUD will design and install (or retain a
contractor supervised by EBMUD) the water system based on the applicant’s site specific
soils report and paid for by the applicant. The power utilities will be owned and
maintained by PG&E and the water utilities will be owned and maintained by EBMUD.

K-5.  The EIR and Revisions provide complete and accurate information about the seismic risks
associated with development on the Oak to Ninth project site. These risks are typical of
sites where San Francisco Bay has been filled. Sites in Oakland, Emeryville,
San Francisco, Richmond, Redwood City and Alameda have the same or worse soil
conditions as the Oak to 9th project site. No unexpected or atypical conditions have been
identified by the commenter or by the geotechnical experts who have studied the site. The
strict requirements of state and local law and reflected in Mitigation Measures F.1 and
F.2 are based on expert study and data and proven techniques that will ensure that the
potential for a significant impact associated with a seismic event (based on the City’s
significance criteria) is avoided or mitigated to a less than significant level. “Early
reoccupancy” of project buildings is not a CEQA issue. Moreover, given that the project
structures will be constructed in compliance with current, sophisticated building code and
engineering standards, the project buildings are substantially less likely than many older
structures to suffer damage in an earthquake that would preclude subsequent occupancy.

The commenter mischaracterizes the life safety requirements of the building code. The
building code establishes the high standard of “life safety” as the minimum requirement
that must be met for new structures. This is not, as characterized by the commenter, a low
or minimal standard. The state has chosen a stringent performance requirement for new
structures and other improvements to protect people from building collapse during an
earthquake. In this way, the state and the city are imposing on new construction a high
standard as the minimum requirement. Further, the mitigation measures mandate
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incorporation of engineering techniques and methodologies as revealed by expert
investigation. Consequently, the commenter’s suggestions for additional requirements are
not supported by any evidence in the record and thus are not warranted.
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Comment Letter L

South of the Nimitz Improvement Council
229 Harrison Street
Oakland, CA 94607
Voice: 510-893-9829 Fax: 510-763-8866

SoNiC

South of the Nimitz Improvement Council is an informal association of business and property owners interested in
shaping the future of the SoNi District, the area between the Nimitz Freeway and the Oakland-Alameda estuary,
stretching from Fallon Street to Adeline Street. Active participation and generous contributions by all are encouraged.

November 17, 2008 RE@EEW@

Margaret Stanzione, Project Planner ;

City of Oakland NOV 17 PM
Community and Economic Development Agenc ]

Planning Dyivision P oeney : ?“y;;ga.mal;g vision
250 Frank Ogawa Plaza, Suite 3315 | Plannirg ning Divi

Oakland, CA 94612

RE: Comments on the Revisions to the Analysis for the Oak to Ninth Project EIR — ER-04-0009

Dear Ms. Stanzione:

Comments in this letter focus for the most part on the Transportation, Circulation, and Parking section
of the revised EIR (pages I1.B-1 to 11.B-17) and specifically those impacts that may affect the SoNi
District (aka the Jack London District).

GENERAL COMMENTS AND QUESTIONS

1. Planning Commission Role: Every Draft EIR and Final EIR SoNiC ever commented on has first T

. been reviewed by the Planning Commission before being reviewed by City Council. We believe this
process is required by both city and state law. If this process is not going to be followed for the
revised EIR, shouldn’t the Introduction to the revised EIR explain and justify the proposed non-
conforming approval process? Without this, SoNIC believes the revised EIR is incomplete.

2. Mitigation Measures: The Draft EIR included as Table II-1 a “Summary of Impacts and Mitigation T

Measures...” and the Final EIR included a revised Table lI-1. Table 1I-1 was used as the basis for the
Mitigation Monitoring and Reporting Program that was prepared as an attachment to the
Development Agreement (Exhibit B) and approved by Resolution 79981, which was vacated and set
aside by the Court. Table lI-1 is not included in the revised EIR.

Does the omission of Table II-1 from the revised EIR mean that despite the revised analysis, no new
impacts have been identified and no new mitigation measures are being proposed? If the answer is

“‘yes”, SoNiC is astonished (and disagrees). If the answer is “no” SoNiC believes the revised EIR is

incomplete.
TRANSPORTATION, CIRCULATION, AND PARKING COMMENTS AND QUESTIONS

Impact B.3b: Embarcadero and Broadway: As with other mitigation measures, it is unclear how costs
of installing traffic signals will be allocated between various development projects, especially the Jack
London Square Redevelopment Project. This is one of several mitigations where the developer is
required to pay its “fair share” but it is unclear how the developer’s “fair share” will be determined,
who the final arbiter will be, and how completion of the work will be ensured. Can this be clarified?
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® Page 2 Comment Letter L

* |mpact B.3c: 5" Street and Broadway: This intersection has been a problem during rush hour for |

several years. The Oak to 9" project will obviously exacerbate the problem. To declare that the
impact of the proposed project is “significant and unavoidable” is an obvious understatement. To say
there are “no feasible mitigation measures” leaves the City Council with only one choice: reduce the
size of the proposed project until there are “feasible mitigation measures.” To do anything else is a
gross disservice to everyone who works and/or lives in the Jack London District as well as anyone

who commutes to Alameda via the Webster Tube.

Impact B.3d: 5" and Oak Streets: This intersection has been a problem during rush hour for several

years. The Oak to 9" project will obviously exacerbate the problem. To declare that the cumulative
impact of the proposed project is “significant and unavoidable” is an understatement. During rush
hour the problem extends along Oak Street, 5" Street, 4" Street, and Madison Street. Even if
CalTrans cooperates fully, it is unlikely the problems at these intersections can be mitigated.
Reducing the size of the proposed project seems like the only alternative. .

Impact B.3e: 6™ and Jackson Streets: SoNiC believes the analysis of this intersection as well as theT

analysis of 5™ and Jackson Streets is faulty. Current conditions during rush hour are already at LOS
F for several hours each day. The impact is obvious on 4" Street as well as 7" Street and for several
blocks on both Jackson and 6" Streets. The revised EIR is absolutely wrong when it states that
“...the addition of turn lanes ... would not be feasible.” By removing parking underneath the freeway,
a turn lane could be added northbound on Jackson Street and this, together with a left turn signal,
could improve traffic flow immediately. Reducing the size of the proposed project should be
considered as an important mitigation measure for this intersection.

Trains: Where in the revised EIR is there any analysis of how increasing train traffic will affect specific |
intersections such as Embarcadero and Broadway, Embarcadero and Oak Street, Embarcadero and

5" Avenue, etc.? Without this, the revised EIR is incomplete.

Global Warming: No one disputes that vehicles waiting at intersections contribute to global warming. T

The California Legislature and CEQA recognize that a project's incremental contribution to global
warming can be cumulatively considerable. However an analysis of the impact of the proposed
project’s contribution to global warming has not been included in the revised EIR. Without this, the

revised EIR is incomplete.

Sincerely,

Gary Knecht
President
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IV. Response to Comments

Letter L Response — South of Nimitz Improvement Council (SONIC)

L-1.

L-2.

L-3.

L-4.

L-5.

L-6.

L-7.

L-8.

The public review and comment process for the Revisions is specified in the first
paragraph of page I-2 of that document and in the Notice of Availability of the Revisions
Also see Master Response C, Public Review Process of the Revisions.

A revised Mitigation Monitoring and Reporting Program to reflect changes made by the
Revisions has been prepared and is attached to the Staff Report to the City Council
regarding the EIR and the Revisions. The Revisions addresses the numbering sequence of
cumulative traffic impacts and text changes to the mitigation measures that address
cumulative geology, soils, and seismicity impacts.

The commenter raises topics not within the scope of the revisions required by the Court
Order. However, as discussed in responses to comments in the Final EIR, specifics
regarding the fair share process that is required for some mitigation measures are
addressed in the Mitigation Monitoring and Reporting Program. This topic is not
addressed in the Revisions. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

Traffic impacts of the project are analyzed thoroughly in Section 1V.B, Transportation,
Circulation, and Parking, in the EIR. The Court required the City to prepare specific
revisions to the analysis in the EIR that do not pertain to this topic, but that revise the use
of a “ratio theory” approach to the cumulative traffic intersection analysis. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order.

See Response to Comment L-4, above.
See Response to Comment L-4, above.
See Response to Comment H-4, above.
The commenter raises a topic that is not within the scope of the Court Order. See Master

Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order.
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———Comment Letter M

RECEIV =L

NOV'1 7 PM,

City of Oakland

Planning & Zoning DlVlSlO!lf

November 17, 2008

Margaret Stanzione, Project Planner

City Of Oakland

Community and Economic Development Agency
250 Frank Ogawa Plaza, Suite 3315

Oakland, CA 94612

RE: Comments on the proposed revisions to the Oak to Ninth Avenue Project
DEIR: Case # ER-04-0009
Sent via e-mail:mstanzione@oaklandnet.com

Dear Ms. Stanzione:

Waterfront Action is a citizen-based non-profit organization. Our mission is to promote
full implementation of the Estuary Policy Plan and the Lake Merritt Park Master Plan; to
protect the public trust; and to educate the citizens about the region's waterfront and its
assets.

We are very concerned that the City chose to bypass the Planning Commission as part of
the review of this DEIR, as that is another opportunity for the public to hear and comment
on the document. Process is important to all of us. When procedures are changed to
expedite a DEIR, it raises the concern of those of us trying to keep the public informed
and involved.

M-1

This is Waterfront Action's response to the proposed revisions to the Oak to Ninth
Avenue Project, Case # ER-04-0009:

Transportation, Circulation and Parking

There are a number of intersections that are listed as LOS E or F based on the project's
development:
1. If the project were reduced in scale to a total of 1600 units, would that resolve the
"significant impact" and "unavoidable" impacts?
2. Alternatively, what changes in the project would be required for the project to not
significantly impact these intersections?

M-2

Reference is made to signalizing a number of intersections:
3. Would "round-abouts" at LOS E or F reduce traffic stacking and improve safety?

wel www.waterfrontaction.org el
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Comment Letter M

4. How can doubling the number of lanes in the area of the project alone in any way ]

improve traffic movement when the adjacent Embarcadero Bridge, Fifth Avenue
and the Embarcadero are two lane corridors?

Pedestrian/bicycle access:
5. Where is the safe access route for pedestrians and bicyclists to the 32 acres of
open space?

As projected in the October 24, 2005 DEIR Comment Letter by the Capitol Corridor JPA, T

the system will be significantly increasing the number of trains passing by this project in
the next five years:
6. What is the future forecast for the impact of closed intersections due to train
traffic, both commuter and freight? What will be the frequency and duration of

closures due to train traffic? +

Police Services and Fire Protection/EMR Services

hours and with the projected increase in train traffic, how will emergency vehicles

M-5

M-6

7. With surrounding intersections functioning at an LOS F rating during commute I
M-7

access the project site in a timely manner?

8. Will the City or project developer reinstate Oakland's Fire Boat for emergency ]: M-8

services access to the project by water?

The Ninth Avenue Terminal was not part of this DEIR, although questions remain. The
Port of Oakland is the trustee of the Public Trust lands in Oakland. Yet the cumulative
damage to the historical fabric of the waterfront under the Port's protection continues. The
loss of this 1929 Ninth Avenue Terminal would be inconsistent with the Port's oral
commitment to the community that the Ninth Avenue Terminal would remain as a
historic example of "break-bulk" after the Howard Terminal was demolished. We believe
that demolition of any part of the original 1929 Ninth Avenue Terminal structure would
be a major loss for the public historically. A viable re-use proposal has been submitted to
the City by the Ninth Avenue Terminal Partners. The re-use of the terminal would be

another opportunity for the public to see the 32 acres of open space and use it. 1

Sincerely,
Sandra Threlfall

Sandra Threlfall
Executive Director
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IV. Response to Comments

Letter M Response — Waterfront Action

M-2.

M-3.

The comment suggests fundamental changes in the project as a means of reducing project
contributions to cumulative traffic impacts. The analysis suggested by the commenter
exceeds the EIR revisions required by the Court Order, and the alternatives analysis in
the EIR thoroughly analyzes smaller project options. See Master Response A, Response
to Comments on the Public Policy Merits of Project Approval.

The commenter raises a question about traffic operations, which were analyzed
thoroughly in Section IV.B, Transportation, Circulation, and Parking, in the EIR. The
Court required the City to prepare specific revisions to the analysis in the EIR that do not
pertain to this topic, but that revise the use of a “ratio theory” approach to the cumulative
traffic intersection analysis. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

See Response to Comment M-3, above. In addition, the underlying EIR thoroughly
considers circulation issues.

See Responses to Comment M-3 and M-4, above.

See Responses to Comment M-3 and M-4, above.

See Response to Comment M-3, above.

See Response to Comment M-3, above.

The comment raises issues about the Ninth Avenue Terminal project and “cumulative
damage to the historical fabric of the waterfront.” The comment does not pertain to the
project that is the subject of the EIR or to the revisions required by the Court Order. The
EIR analyzes potential historic resources impacts in Section IV.E, Cultural Resources.

See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order.
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REGEEVED Comment Letter N
OCT 2 7 2008
Marina Carlson
Oakland
2100 10" Avenue City of imo Division
Oakland, CA. 94606 Plossing & Zon'g
October 22, 2008 RE: CEQA Oak to Ninth

ER04-0009
Margaret Stanzione, Project Planner
City of Oakland, CEDA
250 Frank Ogawa Plaza, suite 3315
Oakland, CA. 94612

Dear Ms. Stanzione,

Although I am appealing to the Mayor and City Council members to vote this project
down, I would like to submit for your consideration a range of mitigations that would
alleviate the costs to the public and the inevitable economic consequences of this
problematic development proposal.

The ABAG produced liquefaction maps clearly show the project area will be affected and
the CEQA document acknowledges this fact. However the document does not include
any protections from liquefaction or special building requirements for the roadways and
utilities. Unless these will be private roads the city would have to pay for repairs after a
seismic event. Would the Redevelopment Agency be the responsible agency? Will the
city depend on FEMA for help? If so, I recommend that a NEPA study be included with
this CEQA document because of the dependence on FEMA dollars after the much
anticipated earthquake along the Hayward fault. Please address this issue.

I also suggest that the City of Oakland contact FEMA to make sure that the repairs to this
area after a large seismic event will be paid for.

Oak to Ninth CEQA Issues:
1. Urban design and best planning (CEQA II A-1 & IIA-3)

Stop the creation of a gated community. I am referring to the constant description of this
land as cut off from the community and isolated.

Mitigation: Build an overpass for public access midway between 5™ ave. and 16™ Ave.
Stop the creation of a 2™ downtown. The City of Oakland would have a new skyline
which refocuses the publics view away from our downtown. It will look like a separate

city.

Mitigation: There is no mitigation that will address this significant effect.
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Comment Letter N

The Cumulative effect P.II A-2 and significant criteria (2) incorrectly states that this

project does not conflict with any applicable land use policy including our general N-5
plan or zoning ordinance. The project does result in changes to our policies and plans.

These changes amount to a spot zoning and special amendments to our General Plan

to accommodate this project.

2. Floods from Global Warming
3. Liquefaction from the expected Earthquake

Mitigations: Mayor Ron Dellums and City Council members will pay and be personally
liable to repair the roads, utilities, and pipelines in the event of a disaster. These disasters
are predicted in this area in the foreseeable future. The Mayor and City Council should
indemnify the taxpayer, who at this point could be held responsible for these repairs.

Require earthquake insurance be purchased by the city for the public roadways and
infrastructure.

Require a study of other mitigations to deal with the projected and anticipated loss of
land in the foreseeable future.

Require a pumping station or require the project be built on stilts. on stilts.
Require these solutions before the problem is upon us. 1
4. Water Resources: CEQA II M-2

We are presently in a drought condition. The projects impact will be significant due

to the additional 3,100 housing units and 200,000 sq. ft. of commercial space. N-7

Mitigation: The developer will install a desalination plant to mitigate the increase in
water demand. 1

5. Services: CEQA II L-3

Fire and Emergency Medical Response Services.

The goal of fire and emergency services response time is 7 minutes.

The response time of 7 minutes cannot be accomplished. Many times a train can
block access to this area for 20 minutes or more.

Mitigations: Require the project applicant pay for a fire boat.

Require a public overpass that can accommodate emergency vehicles as well as

pedestrians, cyclists and wheelchairs halfway between 5™ Ave. and 16™ Ave. AR
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Comment Letter N

Police Services:
Mitigations: Provide for private security services or contribute to the Police
Department for the additional Police necessary to patrol this area.

Provide funds for Park Rangers to patrol the park areas that will be developed.
Compensate the Coast Guard to insure the security of the waterfront due to the
proposed increase of population at this location and its proximity to Coast Guard
Island.

6. Transportation: Public access to this area is limited.

Mitigation: Require payment or contract with AC Transit for the extra bus routes
needed or provide for private shuttles to insure access other than the automobile to

this location. 1

I am including a copy of a letter I have written to the Mayor and City Council and ask |

that you include all of the relevant CEQA issues I have identified in your next report.

As a final note, I am voicing my objection to the constrained process for public
review and comments on this CEQA document. This supplemental environmental
review will not have the benefit of a public hearing at the planning commission level.
It will not include the planning commissioner’s comments and scrutiny which is
given all other supplemental environmental documents. The “revisions” to this EIR
and additional mitigations are substantive. A project of this size and complexity
requires a full airing of all of the issues involved. All of the other planning approvals
that have been suspended are based on the E.R. and could be changed or set aside
pending the outcome of the final, final E.ILR. I am concerned that the City

Council may, in the future, choose to bypass the planning commission and certify
EIRs for any project that they fear would be too controversial thus stifling public
input. This change in the usual process could lead to abuse of our planning

procedures. 1

Thank you for your consideration.

Sincerely,

T

Marina Carlson

Cc: Mayor and Council members
FEMA
WRCB
Coast Guard
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Comment Letter N

Marina Carlson
2100 10™ Avenue
Oakland, CA 94606
RE: Oak to Ninth CEQA
Revisions #RG06-280471
October 22, 2008

Mayor Ron Dellums and City Councilmembers -
One City Hall Plaza
Oakland, CA. 94612

Dear Mayor and Councilmembers,

It is not often that a Mayor and City Council have the opportunity to correct a grave error |
from a previous administration’s decision.

The Oak to Ninth project was approved in a very different economic climate.
At this time, the city needs to make sure that the vacant housing that is already built is
occupied and the property owners that are in foreclosure can stay in their homes. This

effort is essential for the sake of the neighborhoods and for the cities tax rolls.

Surely these economic times tell you that this project will not be realized for decades to
come. Don’t tie up this land. Don’t tie your hands.

We are in the middle of a drought. We have been asked to cut our water use. Is it wiseto T

add households before our water supply has increased? Are we rationing now for
households that haven’t yet arrived? In a recent article on the drought the Chronicle states
that the “ Water Resources Control Board has issued permits promising more than 3.4
times the amount of water available during high-flow years”.

Look at the simulation on p. IV.K-13 and p. IV.K-36 of the CEQA document.

Do we really want a 2! downtown? A downtown far from public transportation?

Do we want a gated community? (See p.ILH.1 “geographic context”). The gates are at 5"
Ave. and 16" Ave. and are the only access across the freeway, BART, and train tracks.

The City Council should realize that going to court was not the act of a few
troublemakers. There are many people that felt that our objections were not taken
seriously nor given proper respect under the Brown administration.

Now that we have a different Mayor, you can redirect the high-rise and high density
development to Oakland’s downtown district; close to public transportation, close to
shops and services, close to government offices and open to all.

I propose a new approach to the development of this part of the estuary. The city should
start from the perspective of public access, parks and open space opportunities. These
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Comment Letter N

spaces should be planned in advance of any commercial enterprises proposed. These N
public access spaces should be selected for the public’s maximum enjoyment. Then, after N-18
the public has been served, then see what spaces, if any, can be developed. Don’t plan the cont.
access and parks from leftover spaces seen from the developer’s maximum build out

perspective. -

The conjunction of sea, rail and freeway cannot be duplicated. This is an asset. The Ninth | 19

Avenue Terminal is an asset. Adaptive reuse is the highest and best use for this building.

The threat of Global Warming is real and if the projections are correct this area will be
totally underwater in the foreseeable future. Who will make the needed repairs to N-20
continue housing in this area? Are we permitting building in a future flood plane?

On the ABAG website excerpts from the “real dirt on liquefaction” speaks to the
extensive damage to roads, sewer and natural gas pipelines that will occur. Who will pay
to rebuild the roads, utilities, pipelines and housing in the event of the inevitable N-21
earthquake and liquefaction? If the city is counting on FEMA to make these repairs,
shouldn’t a NEPA study be required as well as the CEQA study? Can we get some
guarantee that FEMA will come to the rescue? Have they been contacted? 1

Are you, the Mayor and Citycouncilmembers willing to be personally liable for the
problems that will occur after the earthquake and indemnify the taxpayers of Oakland for
the repairs to the infrastructure within the project boundaries?

N-22

Please find this CEQA document inadequate. The proposed project is undermining to
Oakland’s General Plan and zoning laws. Please do not spot zone this area to N-23
accommodate an overdone and unmitigatable project damaging to the public’s best
interest. Please vote this project down.

PEDC g

Marina Carlson

Cc: Margaret Stanzione, Project Planner
FEMA
WRCB
ABAG
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IV. Response to Comments

Letter N Response — Marina Carlson

N-1.

N-2.

N-3.

N-4.

N-5.

N-6.

Comments regarding the merits of the project do not pertain to the revisions to the EIR
required by the Court Order. See Master Response A, Response to Comments on the
Public Policy Merits of Project Approval. See the responses that follow for discussion of
the mitigation measures suggested by the commenter.

The commenter errs in stating that the Revisions document “does not include any
protections from liquefaction or special building requirements for the roadways and
utilities.” Chapter Il.F, Geology, Soils, and Seismicity, of the Revisions contains
extensive analysis of liquefaction hazards and recommends mitigations (Mitigation
Measure F.2) that include conformance to existing state laws, City ordinances, and
application of accepted, proven construction engineering practices. These measures are
commonly recognized as full and acceptable mitigation for liquefaction hazards. The
fiscal considerations mentioned by the commenter (possible sources of government
funding for road repairs after an earthquake on the Hayward fault) are speculative and
outside the scope of CEQA analysis.

The comment raises topics (urban design and planning) that are outside the scope of the
revisions to the EIR required by the Court Order. Moreover, neither the EIR nor the
Revisions represents the project as a proposed “gated community,” as the commenter
suggests. Section IV.A, Land Use, Plans and Policies, of the EIR discusses public access
to and from to the project. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order.

The comment raises a topic (the project’s impact on views of the city skyline) that is
outside the scope of the revisions to the EIR required by the Court Order. Section I1V.K,
Visual Quality and Shadow, of the EIR evaluates project impacts on views. See Master
Response B, Response to Comments on Environmental Issues Outside the Scope of the
Court Order.

The comment raises issues related to an environmental topic (project conflicts with
applicable land use policies) that is outside the scope of the revisions to the EIR required
by the Court Order. See Master Response B, Response to Comments on Environmental
Issues Outside the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies,
of the EIR evaluates potential project conflicts with applicable land use policies,
including Oakland General Plan policies and zoning regulations.

The first topic raised by the commenter (global warming-related floods and suggested
mitigation measures) is outside the scope of the revisions to the EIR required by the
Court Order. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order. See also Response to Comment L-8, above.

Regarding liquefaction issues, see Response to Comment N-2, above. The mitigation
measures suggested by the commenter for liquefaction impacts (e.g., assigning personal
liability for disasters, purchasing earthquake insurance) involve analysis of fiscal
responsibilities and are outside the scope of CEQA analysis. The commenter’s suggestion
for “a study of other mitigation to deal with the projected and anticipated loss of land in
the foreseeable future” is unclear and would involve making speculative assumptions
about the effects of possible future disasters.
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IV. Response to Comments

N-8.

N-9.

N-10.

N-11.

N-12.

N-13.

N-14.

N-15.

The comment raises issues related to an environmental topic (project impacts on water
service) that is outside the scope of the revisions to the EIR required by the Court Order.
See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order. Section IV.M, Utilities and Service Systems, of the EIR
evaluates the project’s potential impact on water service, and Section II.M of the
Revisions provides an extensive analysis of cumulative impacts on water service. The
mitigation measure suggested by the commenter (installation of a desalination plant) is
not reasonably related to a potentially significant impact identified in accordance with
CEQA.

The comment raises issues related to an environmental topic (fire and emergency medical
service response times to the project site) that is outside the scope of the revisions to the
EIR required by the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order. Section IV.L, Public
Services and Recreation Facilities, of the EIR evaluates potential project impacts on fire
and emergency medical services, including emergency access to the project site.

See Response to Comment N-8, above. The mitigation measure suggested by the
commenter (construction of an overpass for emergency vehicles) is not reasonably related
to a potentially significant impact identified in accordance with CEQA.

The comment raises issues related to an environmental topic (mitigation for police service
impacts resulting from the project) that is outside the scope of the revisions to the EIR
required by the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order. Section IV.L, Public Services
and Recreation Facilities, of the EIR evaluates potential project impacts on police service.
The mitigation measures suggested by the commenter (private security services, funding
for park rangers, Coast Guard compensation) are not reasonably related to a potentially
significant impact identified in accordance with CEQA.

The comment raises issues related to an environmental topic (limited public access to the
project area) that is outside the scope of the revisions to the EIR required by the Court
Order. See Master Response B, Response to Comments on Environmental Issues Outside
the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the EIR
discusses public access (including transit access) to and from the project, and Section
IV.B, Transportation, Circulation, and Parking, of the EIR evaluates project impacts on
site access, circulation, and transit service.

See Responses to Comments N-14 through N-23, below.
See Master Response C, Public Review Process of the Revisions.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval.

The comment raises issues related to an environmental topic (project impacts on water
service) that is outside the scope of the revisions to the EIR required by the Court Order.
See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order. Section IV.M, Utilities and Service Systems, of the EIR
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IV. Response to Comments

N-16.

N-17.

N-18.

N-19.

N-20.

N-21.

N-22.

N-23.

evaluates the project’s potential impact on water service, and Section II.M of the
Revisions provides an extensive analysis of cumulative impacts on water service.

The comment raises issues related to environmental topics (the project’s impact on views,
the separation of the project site from surrounding development, and public access to the
site) that are outside the scope of the revisions to the EIR required by the Court Order.
See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order. Section IV.K, Visual Quality and Shadow, of the EIR
evaluates project impacts on views. Regarding the site’s separation from surrounding
development and related issues, see Response to Comment N-3, above.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval. Chapter V, Alternatives, of
the EIR evaluates development alternatives for the project site, including the No Project
Alternative, Estuary Plan Alternative, Enhanced Open Space/Partial Ninth Avenue
Terminal Preservation Alternative, Reduced Development/Ninth Avenue Terminal
Preservation Alternative, and Ninth Avenue Terminal Full Preservation Sub-Alternative.

See Response to Comment N-18, above.

The comment raises issues related to an environmental topic (global warming-related
floods) that is outside the scope of the revisions to the EIR required by the Court Order.
See Master Response B, Response to Comments on Environmental Issues Outside the
Scope of the Court Order. See also Response to Comment L-8, above.

See Response to Comment N-2, above. Chapter 11.F, Geology, Soils, and Seismicity, of
the Revisions contains extensive analysis of liquefaction hazards and recommends
mitigations (Mitigation Measure F.2) that include conformance to existing state laws,
City ordinances, and application of accepted, proven construction engineering practices.
These measures are commonly recognized as full and acceptable mitigation for
liguefaction hazards. The fiscal considerations mentioned by the commenter (possible
sources of funding for repairs after an earthquake) are speculative and outside the scope
of CEQA analysis.

See Responses to Comments N-2, N-6, and N-21, above. Assigning personal liability for
damage due to potential future disasters, as suggested by the commenter, is outside the
scope of CEQA analysis.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval. Regarding project
consistency with the Oakland General Plan and zoning regulations, see Response to
Comment N-5, above.

ER 04-0009 / Oak to Ninth Avenue Project 1V-147 ESA / 202622
Responses to Comments on the Revisions December 2008



Comment Letter 05

REGEIVE
October 6, 2008 OCT 7 LUU8
‘City of Onkiand

Plomving & Zoning Division

Margaret Stanzione, Project Planner
City of Oakland, Community and Economic Development Agenc]
Planning Division

250 Frank H. Ogawa Plaza, Suite 1315

QOakland, CA. 94612

Nl

RE: Oak to Ninth Avenue Project, Comments on Project and Revisions to the EIR
My comments/concerns are as follows:

Density/traffic/parking — 3100 housing units will cause significantly more traffic on the “O- 1
Nimitz Freeway 880 and surrounding streets. Project too dense. i

Streetscape/Parking. Sidewalks seem very narrow and no street parking indicated.
How much available? In the other areas of downtown Oakland where condos are built 0-2
street parking is very limited and almost non-existent. Increased congestion results. It’s
almost impossible to go visit the area as you cannot find a place to park.

Noise level from freeway traffic. Believe there is a state law about sound walls. There :[ 0-3
will need to be a sound wall along the freeway for noise abatement.

Tower buildings. Too high near to be reduced. City of Oakland building codes need to
restrict building heights along any waterfront areas. Building near any waterfront area O-4
should be low rise. -

Open views of Oakland hills. The Oakland hills are a major scenic attraction of the East |
Bay. High rise buildings block views of the hills and area from adjacent communities
and neighborhoods. It becomes a competition. Who can build a higher building with
better views? [t’s a money making scheme of builders who will sell million dellar
condos for the views for a few at the expense of open unblocked views from the rest of
the residents living in adjacent communities and neighborhoods.

Oakland finally got rid of the old Montgomery Ward building in East Oakland
after over 20 years which was seen for miles and miles and was a wall blocking views.
The high-rise commercial across from the Coliseum is another example. 1

Access to Public Transportation. EIR does not address access to public transportation. |
The Oak to Ninth street area is isolated from the rest of Oakland due to the railroad tracks] O-6
and freeway.

Sincerely,

Y .
KA Ypoer—"
Kathleen Jensén

122 Cypress St.
Alameda, CA. 94501
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IV. Response to Comments

Letter O Response — Kathleen Jensen

O-1.

0-2.

O-3.

0-4.

O-5.

0O-6.

The commenter raises issues related to an environmental topic (the project’s density and
related traffic and parking impacts) that is outside the scope of the revisions to the EIR
required by the Court Order. The Revisions evaluates cumulative traffic impacts as
required by the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order. Section IV.B,
Transportation, Circulation, and Parking, of the EIR evaluates the project’s traffic and
parking impacts, and Chapter V, Alternatives, of the EIR evaluates development
alternatives for the project site.

The commenter raises issues related to an environmental topic (sidewalk width and lack
of on-street parking) that is outside the scope of the revisions to the EIR required by the
Court Order. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order. Section IV.B, Transportation, Circulation, and
Parking, of the EIR evaluates the project’s parking and pedestrian safety impacts.

The commenter raises issues related to an environmental topic (freeway traffic noise and
sound wall requirements) that is outside the scope of the revisions to the EIR required by
the Court Order. The Revisions evaluates cumulative traffic noise impacts as required by
the Court Order. See Master Response B, Response to Comments on Environmental
Issues Outside the Scope of the Court Order. Section 1V.G, Noise, of the EIR evaluates
project-related noise impacts and the need for sound walls.

The commenter raises issues regarding the merits of the project (i.e., proposed building
heights) and does not pertain to the revisions to the EIR required by the Court Order. See
Master Response A, Response to Comments on the Public Policy Merits of Project
Approval.

The commenter raises issues related to an environmental topic (Project effects on views)
that is outside the scope of the revisions to the EIR required by the Court Order. The
Revisions evaluates cumulative visual quality impacts as required by the Court Order. See
Master Response B, Response to Comments on Environmental Issues Outside the Scope
of the Court Order. Section IV.K, Visual Quality and Shadow, of the EIR evaluates
project impacts on views.

The commenter raises issues related to an environmental topic (access to public
transportation) that is outside the scope of the revisions to the EIR required by the Court
Order. See Master Response B, Response to Comments on Environmental Issues Outside
the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the EIR
discusses public access to and from the project, and Section IV.B, Transportation,
Circulation, and Parking, of the EIR evaluates project impacts on site access, circulation,
and transit service.
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November 17, 2008

Margaret Stanzione, Project Planner

City of Oakland

Community and Economic Development Agency
Planning Division

250 Frank Ogawa Plaza, Suite 3315

Oakland, CA 94612

Comment Letter P

RECEIVED

NOV17 PM,

City of Oakland
Planning & Zoning Division

RE: Comments on the Revisions to the Analysis for the Oak to Ninth Project EIR — ER-

04-0009

Dear Ms. Stanzione:

The revised EIR seriously underestimates the effect of this project on the
residents of Alameda, particularly in the area of traffic. We should not have to
remind you that Alameda is an island with limited connection points to the
mainland. Plans for developing the west end of the island will severely impact
traffic flow from the Posey tube to the 880 corridor at exactly where Oak to
Ninth traffic will converge. Traffic tie-ups that can be anticipated will last for
years. This rises above the level of mere inconvenience to matters of life and
death. The likelihood of delays of emergency vehicles trying to get to and from
the island is a serious concern for the health and safety of people living in

Alameda.
Please consider these points in the EIR.

Sincerely,

173 Q/ut:QM v

Dr. Arthur Lipow
Gretchen Lipow
gretchenlipow@comcast.net
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IV. Response to Comments

Letter P Response — Dr. Arthur Lipow and Gretchen Lipow

P-1.  Traffic impacts of the project are analyzed thoroughly in the EIR. The Court required the
City to prepare specific revisions to the analysis in the EIR that do not pertain to this
topic, but that revise the use of a “ratio theory” approach to the cumulative traffic
intersection analysis. See Master Response B, Response to Comments on Environmental
Issues Outside the Scope of the Court Order.
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Comment Letter Q

RECEIVED

NOV 1.7 PM.

City of Oakland
Planming & Zoning Division

November 17, 2008

Via Email: mstanzione@oaklandnet.com

Ms. Margaret Stanzione, Project Planner

City of Oakland, Community and Economic Development Agency
Planning Division

250 Frank Ogawa Plaza, Suite 3315

Oakland, CA 94612

RE: PROPOSED REVISIONS TO THE OAK TO NINTH PROJECT EIR,
Oakland #ER-04-0009

Dear Ms. Stanzione:

I'would like to comment on the failure to analyze increased greenhouse gas emissions that |
will be produced by this project and their effect on global warming. Because the FIR has
been set aside, the Attorney General rule that EIRs analyze these impacts should apply.

Recently a letter from Attorney General to the Metropolitan Transportation Commission
(MTC) stated that CEQA required evaluation of both “committed” projects, those not yet
constructed, and “discretionary” projects for greenhouse gas emissions. Goals need to be

adopted that “include ‘climate protection’ and...reducing emissions (including GHGs).” Q-1

This project with constricted egress and access for 3100 plus autos which will be driving
at little more than idling speed will be emitting enormous quantities of polluting
emissions including those that will contribute to Global Warming. This is not an infill
project; it is a stand-alone isolated project without transit. It is like a suburban
development and will require high usage of cars. Even if AC Transit could afford to
serve the project, how would the buses get thru the congestion? They would have to

expand their service to include helicopters.

JOYCE ROY 258 MATHER STREET, OAKLAND, CALIFORNIA 94611
(510)655-7508 EMAIL: -joyceroy@earthlink.net
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Comment Letter Q

Adoption of the 540-unit Environmentally Superior Alternative would materially

reduce these impacts.

There is no analysis of the effect on the project of the climate changes that are predicted
to affect the San Francisco Bay during the lifetime of this project. According to the
BCDC website, “The Intergovernmental Panel on Climate Change and the 2006
California Climate Action Team Report project that mean sea level will rise between 10
and 90 cm (12 and 36 inches) by the year 2100.” The worst-case scenario needs to be

analyzed.

Referring again to the letter from the Attorney General to MTC, a Green Construction
Policy needs to be adopted. This would be in line with the City of Oakland Sustainable

Community Development Initiative. Construction needs to conform to Sustainable

Green Building practices.

Sincerely,

Joyce Roy

Attachment: Letter from Attorney General to MTC dated October 1, 2008

JOYCE ROY 258 MATHER STREET, OAKLAND, CALIFORNIA 94611
(510)655-7508 EMAIL: “joyceroy@earthiink:net
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Comment Letter Q

EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

1515 CLAY STREET, 20™ FLLOOR
P.O. BOX 70550
OAKLAND, CA 94612-0550

Telephone: 510-622-2174
Facsimile; 510-622-227()
E-Mail: laura.zuckerman@doj.ca.gov

October 1, 2008

By Facsimile and U.S. Mail
(510) 817-5848

Ms. Ashley Nguyen

EIR Project Manager

Metropolitan Transportation Commission
101 Eighth Street

Oakland, CA 94607

RE:  Comments on the Notice of Preparation for Draft Environmental Impact Report For the
Transportation 2035 Plan

Dear Ms. Nguyen:

The Attorney General submits these comments to the Metropolitan Transportation
Commission (*MTC”) on the Notice of Preparation for the Draft Environmental Impact Report
(“DEIR”) for the proposed Transportation 2035 Plan (“Proposed Transportation Plan™).
Although the deadline for comments on the Notice of Preparation has passed, we request that
MTC consider these comments in preparing the DEIR.,

We commend MTC for committing to evaluate the climate change impacts of the
investments identified in the Proposed Transportation Plan. We also commend MTC for
working to provide funding for “smart growth” development strategies that will reduce vehicle
emissions associated with new development, for working to expand the bicycle network, and for
including other elements of a Climate Change Program in the Proposed Transportation Plan. As
climate change is one of the most critical environmental challenges to face our communities
today, we urge MTC to embrace the opportunity it has in the Proposed Transportation Plan and
the accompanying DEIR to show further leadership by identifying a comprehensive
transportation strategy that wiil reduce emissions of the greenhouse gasses (“GHG”) that cause
global warming,

Global Warming in California

The Intergovernmental Panel on Climate Change of the United Nations has found
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Comment Letter Q

Ms. Ashley Nguyen
October 1, 2008
Page 2

overwhelming evidence that global warming is occurring and is caused by human activity.! The
California Climate Change Center reports that temperatures in the State are expected to rise 4.7
to 10.5°F by the end of the century.? Such increases would have serious consequences,
including substantial loss of snowpack, an increase of as much as 55% in the risk of large
wildfires, reductions in the quality and quantity of agricultural products, exacerbation of
California’s air quality problems, and adverse impacts on human health from increased heat
stress, including heat-related deaths, as well as increases in asthma, respiratory, and other health
problems,”

California recognizes that global warming is an urgent problem. As reflected in the
California Global Warming Solutions Act of 2006 (“AB 32”) and Executive Order $-3-05, we
must substantially reduce our total GHG emissions by mid-century in order to stabilize
atmospheric concentrations of GHGs at a level that will avoid dangerous climate change. This
makes it imperative to address GHG emissions from the transportation sector, which account for
38% of the GHG emissions in the State.* In the Bay Area, emissions from the transportation
sector are even greater, accounting for 50% of the total,® If we fail to make better transportation
and land-use decisions — at all levels of government and at every opportunity - in a very short
time, our climate goals may be out of reach. According to Rajendra Pachauri, Chairman of the
United Nations Intergovernmental Panel on Climate Change (“IPCC™), “If there’s no action
before 2012, that’s too late. What we do in the next two to three years will determine our future.
This is the defining moment.”®

'United Nations Intergovernmental Panel on Climate Change, Fourth Assessment Report:
Climate Change 2007 (February 2007) Working Group I Report, The Physical Science Basis,
Summary For Policymakers (“IPCC 4th”).

*California Climate Change Center, Our Changing Climate: Assessing the Risks to
California (July 2006) page 2, available at <http://www.energy.ca.gov/2006publications/CEC-
500-2006-077/CEC-500-2006-077.PDF> (as of September 29, 2008). The report was prepared
by the Climate Change Center at the direction of CalEPA pursuant to its authority under
Governor’s Executive Order No. S-3-05 (June 1, 2005) (“Exec. Order 5-3-05).

3d, at pPp- 2, 10; Exec. Order S-3-05.

“California Air Resources Board, Climate Change Draft Scoping Plan (June 27, 2008)
page 7 (“Draft Scoping Plan”).

*Bay Area Air Quality Management District, Source Inventory of Bay Area Greenhouse
Gas Emissions (November 2006) page 7.

Rosenthal, U.N. Chief Seeks More Leadership on Climate Change, N.Y. Times
(November 18, 2007).
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Ms. Ashley Nguyen
Qctober 1, 2008
Page 3

California Environmental Quality Act

As the Legislature has recognized, global warming is an “effect on the environment”
under the California Environmental Quality Act (“CEQA™), and an individual project’s
incremental contribution to global warming can be cumulatively considerable.” The projects
authorized in the Proposed Transportation Plan will result in significant increases in the GHG
emissions that contribute to global warming.

CEQA was enacted to ensure that public agencies do not approve projects unless they
include feasible alternatives or mitigation measures that substantially reduce the significant
environmental effects of the project.’ CEQA requires that “[e]ach public agency shall mitigate
or avoid the significant effects on the environment of projects that it carries out or approves
whenever it is feasible to do $0.”? This requirement is recognized as “[t]he core of a DEIR,,..”"'°
Therefore, a DEIR must identify mitigation measures and examine alternatives that would reduce
the emissions of greenhouse gases that contribute to global warming.!' These requirements of
CEQA are consistent with federal law, which requires the Proposed Transportation Plan to
consider projects and strategies that will “protect and enhance the environment” and “promote
energy conservation” and to discuss “potential environmental mitigation activities.”"?

An EIR like the DEIR for the Proposed Transportation Plan must provide an accurate
depiction of existing environmental conditions."” “Before the impacts of a project can be
assessed and mitigation measures considered, an EIR must describe the existing environment, It
is only against this baseline that any significant environmental effects can be determined.”™

’See Cal. Pub, Res. Code, § 21083.05, subd. (a); see also Sen. Rules Comm., Off. Of Sen.
Floor Analyses, analysis of Sen. Bill No. 97 (2007-2008 Reg. Sess.), Aug. 22, 2007.

8Pub. Resources Code, § 21002,

Pub. Resources Code, §§ 21002.1, subd. (b), and 21081; see also Mountain Lion
Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105, 134.

"Citizens of Goleta Valley v. Board of Supervisors of Santa Barbara County (1990) 52
Cal.3d 553, 564-65,

""Pub. Resources Code, § 21002.1(a); Cal. Code Regs., tit. 14, § 15130, subd. (b)(5).
223 U.S.C. §§ 134(h) and 134()(2)(B)(i). (See text accompanying fn. 19, infra.)
PCal. Code Regs., tit. 14, § 15125, subd. (a).

“County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952.
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The DEIR Should Consider Climate Change Impacts, As Well As Effective Methods of

Mitigation and Alternatives to Reduce Such Impacts

The Proposed Transportation Plan will authorize expenditure of approximately $223
billion for transportation projects, including road construction and improvements that will
provide additional road capacity and accommodate more vehicles. These projects will contribute
cumulatively to the Bay Area’s existing GHG load. In addition, implementing the Proposed
Transportation Plan will result in increased GHG emissions during construction of the authorized
projects, resulting in a significant cumulative impact on climate change. The DEIR should
evaluate all the anticipated climate change impacts of GHG emissions from these actions,
including emissions of black carbon from diesel-powered vehicles, as black carbon also

“contributes significantly to global warming,'s

“Smart” land-use strategies can result in a reduction in vehicle miles traveled (“VMT")
over the long term, which in turn is critical to reducing GHG emissions from the transportation
sector. Statewide, VMT increased approximately 35% from 1990 to 2007, and under a business-
as-usual scenario, VMT is currently expected to increase-another 20% by 2020.' According to
the California Energy Commission, if we do not slow this anticipated growth in VMT, the
increase will completely nullify the other advances that the State is making to control
transportation-related emissions, including lowering the carbon content of fuel.!”

As the Air Resources Board notes, “[t]he key to addressing the VMT challenge is
providing people with more choices through diversified land use patterns, greater access to
alternative forms of transportation including transit, biking and walking, and creating cities and
towns where people can live, work and play without having to drive great distances.”® In
addition, the way a transportation plan allocates funds among potential transportation projects
can make a significant difference in the amount of transportation-generated GHG emissions in
the future. The DEIR should discuss whether the Proposed Transportation Plan maximizes the
use of available funds for public transit, alternative fuel vehicles, carpool, vanpool, rideshare,
pedestrian and bicycle projects (including “Safe Routes to School” programs), and other
measures that reduce VMT and/or GHG emissions.

“Black carbon is a strong absorber of solar radiation, and black carbon particles mixed
with dust and chemicals in the air may be the second biggest contributor to global warming.
(See California Air Resources Board, Health Effects of Diesel Particulate Matter pages 4-5,
available at <http://www.arb.ca.pov/rescarch/diesel/dpm draft 3-01-06.pdf> [as of September
29, 2008].)

'Draft Scoping Plan Appendices page C-22.

"California Energy Commission, The Role of Land Use in Meeting California’s Energy
and Climate Change Goals, Final Staff Report (August 2007) pages 10, 18.

18 Draft Scoping Plan Appendices page C-22.
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CEQA requires that an EIR evaluate the potential environmental impacts of an entire
project, which in this context we believe represents the entire $223 billion of authorized
expenditures — not just the $31.6 billion for projects MTC identifies as “discretionary,” but also
the $191 billion for projects identified as “committed,” projects included in the prior
Transportation Plan but not yet constructed. The EIR for the prior Transportation Plan was
prepared before AB 32, with its GHG-emission reduction goals, was enacted. The prior
Transportation Plan and EIR also were adopted before the enactment of the federal act (effective
August 2005) (SAFETEA-LU) that requires a Transportation Plan to address projects and
strategies that will “protect and enhance the environment, promote energy conservation, improve
the quality of life . . . .”" Finally, the California Transportation Commission (“CTC”) recently
adopted the Addendum to the 2007 Regional Transportation Plan Guidelines, “Addressing
Climate Change and Greenhouse Gas Emissions During the RTP Process;” this guidance also did
not exist when the EIR for the prior Transportation Plan was adopted.”

Accordingly, CEQA requires evaluation in the DEIR of climate change impacts both of
the “committed” projects and the “discretionary” projects, and ways to eliminate or reduce such
impacts. It also requires consideration of an alternative that, where feasible, eliminates from the
Proposed Transportation Plan so-called “committed” projects that would contribute to adverse
cumulative impacts on climate.?"

The Proposed Transportation Plan includes projects that MTC has selected for funding
with $31.6 billion in “discretionary” funds. To select these projects, MTC stated it used a
performance rating system to evaluate the projects’ anticipated effectiveness at meeting the
region’s transportation goals. Among other things, the adopted goals include “climate
protection,” and the “performance objectives” include reducing VMT and reducing emissions
(including GHGs). We commend MTC for adopting these goals and objectives,

The Proposed Transportation Plan also includes an additional $191 billion for projects
that were authorized in the last Transportation Plan, which MTC refers to as “committed”
projects. MTC indicates that the “committed” projects include about $29 billion for transit and
road expansion and $162 billion to maintain the existing transportation system. We understand
that the $29 billion of “committed” projects for transit and roadway expansion have been
proposed for inclusion in the new Transportation Plan without renewed evaluation of the relative
need for, benefits of, or impacts of these projects vis-a-vis others, and regardless of how well
they meet MTC’s identified goals and performance objectives. We urge MTC to rectify this
omission with respect to the “committed” transit and roadway expansion projects (which reflect
only 15% of the “committed” funding). MTC’s own research shows that achieving reductions in

23 U.S.C. § 134(h)(1)(E).
It was adopted by the California Transportation Commission on May 29, 2008,

*!If there is a contractual obligation or other overriding reason to complete a particular
low-performing “committed” expansion project, the DEIR should discuss this.
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GHG emissions consistent with the goals of AB 32 will be extremely difficult:* this highlights
the need for careful and complete evaluation of impacts on VMT and GHG emissions of all
expenditures for road and transit expansion in the Proposed Transportation Plan,

MTC staff’s analysis indicates that many of the “committed” expansion projects support
only one, in some cases none, of the identified performance goals. If low-performing
“committed” projects were eliminated where feasible to do so, funding would be available to
cover transit shortfalls, particularly for BART, Muni, and AC Transit, which together carry 80%
of the transit riders in the Bay Area.” If these shortfalls are not addressed, or if they are
addressed through fare increases, as recently proposed,* ridership may fall, with a concomitant
increase in GHG emissions. The DEIR should address the implications of the potential transit
shortfalls on GHG emissions and whether those impacts could be reduced by using funds
currently proposed to be allocated to low-performing “committed” projects. This would be
consistent with the direction in the CTC’s guidelines for addressing climate change in RTPs to
“[clonsider shifting transportation investments towards improving and expanding urban and
suburban core transit, programs for walkability, bicycling and other aliernative modes, transit

#See Therese W. McMillan, Deputy Executive Director, Policy, Metropolitan
Transportation Commission, presentation to California Transportation Futures Symposium
(September 3, 2008), Transportation 2035: S.F. Bay Area - Targeting Health Through
Environment, available at
<http://www.dot.ca.gov/hg/tpp/offices/ogp/presentations/MceMillan, T.p
2008).

t> (as of September 30,

PThere is currently a projected $19 billion shortfall in transit capital and operating needs
for transit in the Bay Area over the life of the Proposed Transportation Plan, and a projected $4.2
billion shortfall in BART core capacity improvements. (See Commission Meeting presentation
(July 23, 2008), Transportation 2035: Financially Constrained Investment Plan, page 22,
available at
<http://apps.mtc.ca.gov/meeting packet documents/agenda 1116/T2035 Recommendations sh
ort_v.3.ppt> [as of October 1, 2008].) These figures were generated before recent increases in
public transit ridership due to high gasoline prices. The American Public Transportation
Association reports more than a 5% increase in BART ridership in 2008. (See
<http://www.apta.com/research/stats/ridership/index.cfm> [as of September 29, 2008].) Thus,
the funding needs for existing transit service may well exceed these estimates,

MSee, e.g., Consider congestion pricing for BART, San Francisco Chronicle (September

15, 2008), available at

<http://www.sfeate. com/cgi-bin/article.cgi?f=/c/a/2008/09/15/EDLJ 12T I13A . DTL&hw=BART+f
are&sn=001&sc=1000> (as of September 30, 2008); Gordon, BART considers higher fares, San
Francisco Chronicle (September 12, 2008), available at
<http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2008/09/12/MNS4125GBC. DTL&hw=BART
+fare&sn=002&sc=491> (as of September 30, 2008), which noted that BART trains are
currently near capacity in peak hours.
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access, housing near transit, and local blueprint plans that coincide with the regional blueprint.”®
The DEIR should also address, at a minimum, the following issues:

L. The impact of high-occupancy toll (““HOT”) lanes on carpooling, transit
ridership, VMT, and GHG emissions. A principal benefit of the HOT lane
network is savings in travel time for people driving alone (both in the HOT lane
and in other lanes). Some commentators have expressed concerns about the effect
of HOT lanes on “induced travel,” noting that “at the same time that some drivers
are encouraged to stay away from congestion or higher peak-period tolls, others
are drawn to use the HOT lanes because they are relatively less congested than
other options.” At least one expert panel has expressed concerns that a proposed
increase in freeway lane miles for a “managed lane” network similar to the HOT
lane network proposed here would “perpetuate auto-oriented development and
reduce transit’s competitiveness.”™’

In recognition of these concerns, the DEIR should evaluate, for each corridor, the
effect of (1) creation of a new lane to be used as a HOT lane, or (2) conversion of
an existing HOV lane to a HOT lane, whichever is applicable, including any
increase in the carpool requirement from 2 to 3 occupants,™ on the following: (a)
carpooling rates, (b) VMT, (c) induced travel (commuters, carpoolers,
telecommuters, etc., who are thereby induced to start driving alone), and (d) long-
term housing distribution patterns (i.e., “induced growth” of housing in areas

“California Transportation Commission, Addendum to the 2007 Regional Transportation
Plan Guidelines: Addressing Climate Change and Greenhouse Gas Emissions During the RTP
Process (May 29, 2008) page 2 (emphasis added).

% Dahl, The Price of Life in the Fast Lane (2003) 111 Envtl. Health Persp., Number 16,
available at <htip://www.chponline org/imembers/2003/111-16/spheres.html> (as of September
30, 2008), citing the director of the Bridge Tolls Advocacy Project in New York.

¥See Independent Transit Planning Review Services December 2006 Final Report,
prepared for the San Diego Association of Governments (December 2006) pages ES-5 and 3-32,
available at <http://www.sandag.cog.ca.us/uploads/publicationid/publicationid 1274 6239.pdf>
(as of September 30, 2008). The panel also observed, “Smart Growth efforts will likely be
weakened by managed lanes’ alleviation of congestion and its encouragement of auto-oriented
growth away from transit corridors.” (See id. at pp. 6-16.)

* The Bay Area High-Occupancy/Toll (HOT) Network Study Final Report notes that
implementing HOT lanes will likely require increasing carpool occupancy requirements, MTC,
Bay Area High-Occupancy/Toll (HOT) Network Study Final Report (September 2007) page 7.
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Comment Letter Q

Ms. Ashley Nguyen
October 1, 2008
Page 8

where HOT lanes can be used to commute to employment centers).” The DEIR
should provide both short-term and long-term evaluation of the environmental
impacts/benefits of the HOT lane network. In particular, the EIR should evaluate
the potential effects of induced travel where the freeway is expanded to create a
HOT lane.*

2. The effect on GHG emissions of different prioritizations of uses of HOT luane
revenues, MTC recently adopted “HOT Network Implementation Principles”
that indicate HOT lane revenues will be used “to finance and construct the HOT
network” and “provide transit services and improvements in the corridors.”
However, it is not clear when any excess revenues will be generated from the
HOT lane network, and what the priority will be for investment of such revenues.
We understand that, if completing the area-wide HOT lane network is the priority
use for HOT lane revenues, the anticipated benefits of excess revenue from the
HOT lane network would not accrue to public transit until the network is
completed in 2025. The EIR should disclose the anticipated timing and amount
of excess revenues (i.e., revenues not need to cover network expenses), and

PThe California Department of Transportation’s (“Caltrans”) own guidance for preparing
an EIR recognizes the need to evaluate how a project will influence growth. (See Caltrans,
EIR/EA Annotated Outline (April 2008) pages 37-39, available at
<http://www.dot.ca.gov/ser/downloads/templates/eir_ea SER.doc> [as of September 30, 2008];
Caltrans, Guidance for Preparers of Growth-related, Indirect Impact Analyses (May 2006),
available at
<http://www.dot.ca.gov/ser/Growth-related IndirectimpactAnalysis/gri guidance.htm> [as of
September 30, 2008].)

*® The Superior Court for the County of Sacramento recently invalidated Caltrans’s EIR
for an HOV lane project in Sacramento, in part because it did not adequately evaluate the
impacts of induced travel, (See Environmental Council of Sacramento v. Caltrans (July 15,
2008, 07CS00967) <http://nastsacramento.blogspot.con> [as of September 29, 2008].) There
are numerous reports and studies on the “induced travel” impacts of new freeway lanes and
recommended methods of analysis. (See, e.g., U.S. Department of Transportation Federal
Highway Administration, Induced Travel: Frequently Asked Questions, available at
<http:/fwww.thwa.dot.gov/Planning/itfag.htim> [as of September 30, 2008]; Cervero & Hanson,
Induced Travel Demand and Induced Road Investment (2002) 36 J. Transp. Econ. & Pol’y, Part
3, pp. 469-490; Litman, Generated Traffic and Induced Travel: Implications for Transport
Planning (September 17, 2007), available at <http://www.vipi.org/gentraf.pdf> [as of September
30, 2008]; Litman, Smart Transportation Investments: Reevaluating the Role of Highway
Expansion for Improving Urban Transporiation (October 6, 20006), available at
<http://www.vtpi.org/cong relief.pdf> [as of September 30, 2008]; Cervero, Road Expansion,
Urban Growth, and Induced Travel: A Path Analysis (Spring 2003) 69 APA Journal, No. 2, pp.
145-163; Noland, Relationships between highway capacity and induced vehicle travel (2001), 35
Transp. Res. Part A: Policy and Practice, Issue 1, pp. 47-72.)
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should compare the anticipated effect on GHG emissions of this planned
prioritization of the use of these revenues to the anticipated effect on GHG
emissions of an alternative that applies a significant percentage of HOT lane
revenues to unfunded transit needs as the revenue is generated (rather than after
the HOT network is completed). In particular, the EIR should evaluate the
benefits of using HOT lane funds for transit improvements that would maintain
and increase transit ridership in the completed HOT lane corridors.”

3. The projected effects of the different alternatives on VMT and GHG emissions.
In addition, the DEIR should provide and evaluate at least one alternative
designed to maximize the reduction of GHG emissions. As you are aware, there
are many policies and/or projects that MTC could consider to help achieve this
goal, some of which it is already considering and could fund at a significantly
higher level. While this letter is not intended to provide a complete list, some of
the posstbilities include the following: focus on eliminating transit shortfalls;
increase service capacity to meet increased demand for public transit in core
urban areas; increase funding for transportation infrastructure to serve infill and
mixed use development located near employment centers and provide incentives
for such development; increased incentives for use of public transit, ridesharing
and carpools; and expanded public transit frequency of operation.

4, Green Construction Policy. To further reduce the impact of the projects in the
Proposed Transportation Plan on air quality and climate change, the EIR should
evaluate the effect of including a mandatory ‘“green construction” policy. Such a
policy could require, for example,

. use of an emissions calculator in the planning of every construction
project, one that uses the proposed equipment fleet and hours of use to
project nitrogen oxides, particulate matter, and carbon dioxide emissions,
then quantifies the reductions achievable through the use of cleaner/newer

3 The way the revenue is used could impact the effectiveness of HOT lanes. (See Dahl,
R., The Price of Life in the Fast Lane (December 2003), 111 Environmental Health Perspectives,
Number 16, available at <http://www.ehponline,org/members/2003/111-16/spheres.html> [as of
September 29, 2008], citing the transportation director of Environmental Defense, who stated
that “[t]he key element for truly effective congestion pricing [ ] is dedication of HOT lane fees to
public transit and public health purposes in the same transit corridor.”) Along similar lines, the
California Air Resources Board’s Draft Scoping Plan identifies congestion pricing as a GHG-
reduction measure under consideration, emphasizing that the GHG emission reductions would
come from “relief of severely congested traffic, some reduction in vehicle travel, and from the
investment of funds in transit infrastructure that would provide additional transportation options
during congested hours.” (Draft Scoping Plan p. 38 [emphasis added].)
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equipment;*?

. that all off-road construction vehicles be alternative fuel vehicles, or
diesel-powered vehicles with Tier 3 or better engines or
retrofitted/repowered to meet equivalent emissions standards as Tier 3
engines;”

. use of the minimum feasible amount of GHG-emitting construction
materials (cement, asphalt, etc.);*

. use of cement blended with the maximum feasible amount of flyash or
other materials that reduce GHG emissions from cement production;

. use of lighter-colored pavement with increased reflectivity, which reduces
the “heat island” effect;

. recycling of construction debris to maximum extent feasible;
. planting of shade trees in or near construction projects where feasible.
Finally, the DEIR also should consider feasible measures to mitigate and/or reduce

emissions of criteria pollutants (including black carbon and other particulate matter) from diesel
buses, such as requiring retrofitting of diesel buses with particulate traps, replacing diesel buses

The calculator used in the Sacramento Metropolitan Air Quality Management District’s
program is available at <http://www.airquality.org/ceqa/index.shtml#construction> (as of
September 29, 2008).

#Similarly, the South Coast Air Quality Management District has called for the State, in
selecting projects that will be funded from Proposition 1B, to impose a condition that requires
“use of lowest emitting construction equipment and fuels available.” (South Coast Air Quality
Management District Res. No. 07-07 (April 6, 2007), “Resolution Expressing Conditions for
Funding Projects with Proposition 1B Funds in the South Coast District.”)

A new production method known as “warm-mix” asphalt technology that significantly
reduces GHG emissions during application may prove to be a feasible alternative road paving
material. (See Moore, Warm-Mix Asphalt (WMA) Potentially Can Provide Important Benefits
Jor Paving Contractors, Reduce Fuel Costs and Diminish Green-House Gases, Construction
Equipment (March 1, 2007), available at
<hitp://www.constructionequipment.com/article/CA 642 1459.htmi> [as of September 29, 2008].
Warm-mix asphalt was used successfully in Yellowstone National Park in August 2007, and, this
fall, Logan International Airport in Boston will become the first in the U.S, to pave a runway
with the new asphalt mix. (See “Green” Asphalt Saves Energy and Reduces Greenhouse Gas
Emissions (August 6, 2008), available at
<http://fypower.org/mews/email story.html?post id=3165> [as of September 29, 2008]).
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with the lowest-emitting available alternative fuel buses, requiring that all new buses have the
lowest level of emissions feasible, and planting particulate-absorbing trees near freeways and
busy streets. Emissions of these pollutants is a critical health issue for the region, which does
not meet attainment standards for ozone and particulate matter.*

Global warming presents California with one of its greatest challenges to date, MTC has
the opportunity to take steps to address the problem of climate change constructively, while
educating the public and decision-makers. We urge MTC to meet the challenge with the
Proposed Transportation Plan and DEIR. Please do not hesitate to contact us if the Attorney
General’s Office can be of any assistance,

Sincerely,

1S/

LAURA J, ZUCKERMAN
SANDRA GOLDBERG
Deputy Attorneys General

For  EDMUND G. BROWN JR.
Attorney General

*See generally, e.g., California Air Resources Board, Health Effects of Diesel Exhaust,
available at <http://www.ochha.org/public info/facts/dieselfacts.htmi> (as of September 29,
2008); California Air Resources Board, Draft Diesel Particulate Matter Health Risk Assessment
for the West Oakland Community (March 19, 2008), available at
<http://www.arb.ca. gov/ch/communities/ra/westoakland/westoakland.htm> (as of September 29,
2008); and the Bay Area Air Quality Management District’s air quality summaries, available at
<http://www .baaqind.gov/pio/aq summaries/index.htm> (as of September 29, 2008).
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IV. Response to Comments

Letter Q Response — Joyce Roy

Q-1.  See Response to Comment L-8, above.

ER 04-0009 / Oak to Ninth Avenue Project IV-165 ESA [ 202622
Responses to Comments on the Revisions December 2008



Page 1 of 1
Comment Letter R

Stanzione, Margaret QEGEE‘VED

From: John Sutter [sutteroakland@comcast.net .

[ © ] NOV 17 PM.
Sent: Monday, November 17, 2008 3:58 PM
To: Stanzione, Margaret City of Qakland

. i ivision
Subject: Oak to 9th supplemental DEIR Planning & Zoning Div

Dear Ms Stanzione
Here are my individual comments about the DEIR:

The document makes many references to the developer paying its “fair share” to improvements at various
intersections. This is a very vague standard. What is the formula by which the fair share is to be determined at
each intersection? When will the developer be required to pay? Who will decide how much? If there is no
requirement to pay before units are sold, the fair share requirement is likely to become meaningless. Will the
developer be required to post a bond to assure actual payment? Why were some intersections designated for
this requirement but not others? Would a reduction of the number of units reduce the number of intersections

subject to this requirement? 1

The court required that past, current and reasonably foreseeable future projects must be considered for various
impacts, including traffic impacts. Some projects have been approved since the original DEIR was drafted. Other
projects have been proposed, including one huge one near Lake Merritt. Proposed rezoning in downtown is

currently under consideration. Have these developments been considered in the current document? If not, why

not? 4

Please acknowledge receipt of this e mail.
Yours truly,

John Sutter

3627 Klamath St.
Oakland, CA 94602
510 530 3711
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IV. Response to Comments

Letter R Response — John Sutter

R-1.  See Response to Comment L-3, above. Also see Response to Comment H-1, above,
regarding changes to the project to reduce potential impacts.

R-2.  The Court did not require the City to reopen the entire EIR, but to make specific
revisions. No other aspect of the EIR is required to be revised. Thus, the Revisions
addresses the EIR analysis and is not required to reassess the cumulative setting of past,
present, and reasonably foreseeable future projects. Also see Response to Comment F-5,
above.
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Comment Letter S

RECEIVED

NOV 17 PM.
C £ Oakland James I Vann
ity of QaklanC 251 Wayne Avenue
Planning & Zoning Division Oakland. California 94606

16 November 2008

City of Oakland
Community & Economic Development Agency
Planning Division
250 Frank Ogawa Plaza, Suite 3315
Oakland, California 94612
Atin: Ms Margaret Stanzione
Project Planner

Subject: Comments on Proposed Revisions to Oak to Ninth Project EIR
Case No: Oakland # ER-04-0009

I 'write to submit individual comments relating to the proposed “Revisions to the Analysis in the
Oak to Ninth Project EIR (Sch No 2004062013) Prepared to Comply with the Alameda County
Superior Court Order in Case No RG06-280345 and Case No RG06-280471,” prepared September
2008.

Chapter IL. A: Consistency with Applicable Plans, Policies and Regulations:

The paragraph relating to the Estuary Policy Plan, which states: Any site-specific potential adverse
impact from these changes would be mitigated to a less-than-significant level as provided in
mitigation measures A.2a and 4.2b; and the concluding paragraph, which states: Lastly, the
conclusion that there are no significant adverse cumulative land use/plans and policies impact in
the Project is supported by the analysis and findings ... overlook the fact that the Estuary Policy
Plans identifies approximately 41 acres of open space; whereas the Qak to Ninth Project proposes
approximately 32 acres of open space. This is an approximate 27% reduction in open space from
that presented in the Estuary Policy Plan, which T contend is a significant adverse impact. 1

Chapter II. B: Transportation, Circulation, and Parking:

Table I1.B.-1, which lists intersections analyzed for traffic impact omits or fails to list, ot to

analyze a number of important intersections, namely:

1. Two planned new signalized intersection at the re-designed 12th Street overcrossing of the
Lake Merritt Channel; at E 12th St & st Ave; and at 12th St and Fallon St.

2. The signalized intersections of the 16th Ave overpass at E 12th St and at Embarcadero.

3. Intersections and signalized crossings south and cast along Embarcadero to the Park St Bridge
and easterly to new residential and commercial developments, and westerly across the Bridge to
Alameda.

I contend that actual and cumulative etfects of the Project on traffic from south and east at these

intersections and related others are significant, and require mitigation. 1

C:\Documents and Settings\james\dy Documents\James E Vann\Commnts-RevsnEIR-JEV-
16Nov08.doc
Last printed 11/17/2008 1:38:060 Py
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Comment Letter S

Chapter I B: Transportation, Circulation, and Parking — General Comments:
1. No acknowledgement is given to the relative locational “isolation” of the project, and the need S-3
for, or provision of transportation alternatives to assure access by the public to proposed project
amenities. -
. Various offers of compensation contributions are proposed to assist with needed traffic
mitigations — all to occur at varying dates into the future. However, the legal obligation to S-4
fulfill the compensation commitments is lacking, The Revision EIR should include signed
promissory letters, enforceable under law, for each such compensation commitment. 1
. How is “optimizing traffic signal timing” a mitigation when the volume of traffic remains the
same or expands ? The number of vehicles are subjected to longer waits and longer stacking;
and the cumulative earbon being exhausted multiplies exponentially. 1
4. What is the projected volume of pedestrian trips to and from the Project, and/or as result of the ]
Project ? How is pedestrian safety provided for over the adjacent active grade level train
crossing ? 4
5. How will the Project comply with “climatic impacts” and “reduction of the Project’s
contribution to global warming” as specitied in Attorney General’s letter of 1 October 2008, S-7
titled: Comments on the Notice of Preparation for Draft Environmental Impact Report for the
Transportation 2035 Plan. 1

|3

s

Chapter IL. F: Geology, Soils, and Seismicity: T
Mitigation Measure .2 (for liquefaction and earthquake induced settlement), concludes that the
significance of this impact after mitigation is “Less than Significant.” 1 contend that the effects of
liquefaction are immeasurable, and that effects are partly unknowable. Accordingly, the potential
impact of the Project being constructed in a “liquefaction designated area™ must continue to be
projected as “significant,” regardless of proposed mitigations. 1

Chapter 1. G: Noise: T

The Summary paragraph, Impact G.5, after being edited, concludes: “Cumulative Impact: Less

than Significant,” and “Mitigation: None Required.” This conclusion erroneously overlooks or

omits grossly significant noise sources, namely: S-9

1. Projected widening by Caltrans of the elevated I-880 freeway, which will involve heavy
construction, and that will extend over a period of years.

2. Train traffic is projected to increase significantly in number of trips daily at the Project site, and
at all hours.

No mitigation is proposed for these greater than significant noise sources. 1l

Chapter 1L I: Biological Resources / Wetlands: _
The Summary paragraph, Impact 1.8, after being edited, concludes: “Cumulative Impact: Less
than Significant,” and “Mitigation: None Required.” This conclusion erroneously omits how
dredged materials are proposed to be safely disposed. -

S-10

C:\Documents and Settings\james\My Documents\James P Vann\Commnts-RevsnEIR-JEV-~
16kovls . dec
Last printed 131/17/2008 1:37:00 P¥
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A

Comment Letter S

Chapter I1. J: Population, Housing, and Employment:

The Summary paragraph, Impact 1.6, concludes: “Cumudative Impact. Less than Significant,” and
“Mitigation: None Required.” This conclusion overlooks the relative locational “isolation” of the
Project and the inhabitants of its 3100 housing units, caused by geographical and physical
separation by freeway, train tracks, BART yards, and other obstructions. The Revision EIR fails to
state what actions will be taken to reduce the effects of physical isolation and psychological
separation from city and community interaction.

Chapter II. L: Public Services and Recereation Facilities:

The Summary paragraph, Impact 1.6, after being edited, concludes: “Cumulative Impact. Less

than Significant,” and “Mitigation: None Required.” This conclusion erroneously overlooks or

omits grossly significant services impacts, namely:

1. The Project fails to project the impact of 3100 new residential units -- including a realistic
projection of the number of children that will reside in the new development — on schools in the
vicinity of the Project. Further, the Project fails to analyze the present state of overcrowding of
schools in the vicinity of the Project, and proposes no mitigations of actual and projected
conditions. ' '

2. The Project fails to project the impact of 3100 new residential units -- including a realistic
projection of the number of children that will reside in the new development — on libraries, if
any, in the vicinity of the Project.

3. The Estuary Policy Plan stated that development of the Qak to Ninth Area would result in “a
major recreation and open space destination for the region.” The Project fails to offer
attractions, facilities, or sufficient and varied amenities or services that will make the Project a
major recreation and open space destination for the East Bay region.

Approval Process not in Compliance with Oakland Municipal Code:

The announced procedure for approval of the Revision EIR and it resubmittal to Alameda Superior
Court omits public hearings and adoption by the City Planning Commission, as mandated prior to
referral to City Council, and is in violation of the Municipal Code, specifically: Oakland
Municipal Code,; Section 17.158.340, entitled “Preparation of Environmental Impact Records, and
Section 17.158.220.

Respectfully Submitted,
A /

S

/
— /

PN

J amc;é E Vann, AIA, Afchitect
25V Wayne Avenue

“"Dakland, California 94606

510.763.0142
jamesevannidgaol.com

>i\Decuments and Settings\james\My Documents\James E Vann\Conmmnis-RevSnEIR-JEV~
3 Y
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IV. Response to Comments

Letter S Response— James E. Vann

S-1.

S-2.

S-3.

S-4.

S-6.

S-7.

S-8.

The comment raises issues related to an environmental topic (project consistency with the
Estuary Policy Plan) that is outside the scope of the revisions to the EIR required by the
Court Order. See Master Response B, Response to Comments on Environmental Issues
Outside the Scope of the Court Order. Section IV.A, Land Use, Plans and Policies, of the
EIR evaluates project consistency with the Estuary Policy Plan.

The commenter states that cumulative effects would be significant and require mitigation
at various intersections that are not listed in Table 11.B-1 of the Revisions. See Response
to Comment D-8, above.

The comment raises issues related to an environmental topic (“isolation” of the project
and the need for transportation alternatives) that is outside the scope of the revisions to
the EIR required by the Court Order. See Master Response B, Response to Comments on
Environmental Issues Outside the Scope of the Court Order. Section IV.A, Land Use,
Plans and Policies, of the EIR discusses public access (including transit access) to and
from the project, and Section IV.B, Transportation, Circulation, and Parking, of the EIR
evaluates project impacts on site access, circulation, and transit service.

The commenter states that the Revisions should include “signed promissory letters” for
“compensation commitments” recommended by traffic-related mitigations. Providing
such documentation is outside the scope of the revisions to the EIR required by the Court
Order. CEQA does not require that recommended mitigation measures be accompanied
by the type of documentation suggested by the commenter.

The commenter suggests that “optimizing traffic signal timing” would lead to longer
vehicle delays and cumulatively greater air quality impacts. Optimization of traffic signal
timing is a common mitigation measure that reduces vehicle delays. The commenter has
not provided evidence or support for the statement that signal optimization would cause
greater traffic or air quality impacts. This topic is also previously addressed within
Master Response E in the Final EIR.

The comment raises issues related to an environmental topic (project pedestrian trip
volumes and pedestrian safety at the adjacent train crossing) that is outside the scope of
the revisions to the EIR required by the Court Order. See Master Response B, Response
to Comments on Environmental Issues Outside the Scope of the Court Order. Section
IV.B, Transportation, Circulation, and Parking, of the EIR evaluates project impacts on
pedestrian safety.

The comment raises issues related to an environmental topic (the project’s “climatic
impacts” and reduction of the project’s contribution to global warming) that is outside the
scope of the revisions to the EIR required by the Court Order. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.
See also Response to Comment L-8, above.

The commenter contends that the effects of liquefaction are “immeasurable” and “partly
unknowable” and that related project impacts cannot be mitigated. The commenter does
not provide additional details or evidence to support this assertion. Chapter I11.F, Geology,
Soils, and Seismicity, of the Revisions contains extensive analysis of liquefaction hazards
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S-10.

S-11.

S-12.

S-13.

S-14.

S-15.

and recommends mitigations (Mitigation Measure F.2) that include conformance to
existing state laws, City ordinances, and application of accepted, proven construction
engineering practices. These measures are commonly recognized as full and acceptable
mitigation for liquefaction hazards.

The comment raises issues related to an environmental topic (construction noise from
future widening of 1-880 and noise from train traffic) that is outside the scope of the
revisions to the EIR required by the Court Order. See Master Response B, Response to
Comments on Environmental Issues Outside the Scope of the Court Order. The Court
Order required additional analysis of cumulative traffic noise impacts, i.e., the impacts
that would result if traffic noise related to the project were added to traffic noise from
other closely related past, present, and reasonably foreseeable future projects.
Section IV.G, Noise, of the EIR evaluates other project-related noise impacts, including
project exposure to the surrounding noise environment, and recommends mitigation
measures.

The commenter is incorrect in suggesting that the Revisions (specifically Impact 1.8) does
not address how dredged materials would be safely disposed. Chapter II.1, Biological
Resources/Wetlands, of the Revisions includes extensive discussion of federal, state, and
local requirements that regulate dredging and dredged material disposal.

The comment raises issues related to a topic (effects of “physical isolation” and
“psychological separation from city and community interaction”) that is outside the scope
of the revisions to the EIR required by the Court Order. See Master Response B,
Response to Comments on Environmental Issues Outside the Scope of the Court Order.
Section IV.A, Land Use, Plans and Policies, of the EIR discusses public access to and
from the project. The psychological effect of physical isolation is not a required or
appropriate topic for evaluation under CEQA.

The comment raises issues related to an environmental topic (project impacts on schools)
that is outside the scope of the revisions to the EIR required by the Court Order. See
Master Response B, Response to Comments on Environmental Issues Outside the Scope
of the Court Order. Section IV.L, Public Services and Recreation Facilities, of the EIR
evaluates project impacts on schools.

The comment raises issues related to an environmental topic (project impacts on libraries)
that is outside the scope of the revisions to the EIR required by the Court Order. See
Master Response B, Response to Comments on Environmental Issues Outside the Scope
of the Court Order. Section IV.L, Public Services and Recreation Facilities, of the EIR
evaluates project impacts on libraries.

This comment raises issues regarding the merits of the project and does not pertain to the
revisions to the EIR required by the Court Order. See Master Response A, Response to
Comments on the Public Policy Merits of Project Approval.

See Master Response C, Public Review Process of the Revisions.
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Errata to the Revisions

The following text corrections are made to the Revisions (new inserted text is shown as
underlined format; deleted text is shown as strikeeut format):

1. Page I1.B-10 — Paragraph at bottom of page (pertaining to Mitigation Measure B.3)):

The project applicant shall pay for this measure. After implementation of this measure,
the intersection would operate at an acceptable LOS C LOS-B-orbetter in both AM and
PM peak hours.

2. Page I1.B-15 — Portion of Table 11.B-2 (pertaining to the mitigated LOS and delay at
Intersection #36 during AM peak hour):

2025 CONDITIONS
AM AND PM PEAK HOUR MITIGATED INTERSECTION
LEVEL OF SERVICE (LOS) AND DELAY (seconds/vehicle)

With Project Condition Mitigated Condition
AM Peak PM Peak AM Peak PM Peak
No. |Intersection Mitigation | LOS | Delay | LOS | Delay | LOS | Delay | LOS | Delay
Widen Cc 27.3
#36 |Embarcadero & 5th Avenue D 49.2 > = - .
Embarcadero F 100 b 492 ¢ 29.9

3. Page I1.G-2 - Paragraph under Significance Criteria:

Significance Criteria

Based on the EIR’s traffic noise significance criteria, a cumulative traffic noise impact
would result if the project, combined with other past, present, and reasonably foreseeable
future projects, would result in a 5-dBA permanent increase in ambient noise levels in the
project vicinity above levels existing without the project.

4. Page Il.L-7 — Last full paragraph under Summary:

Impact L.6: The proposed project, when combined with other closely related past,
present and reasonably foreseeable future development in the vicinity, would not
result in a significant adverse cumulative public services and recreation impact; no
new or physically altered facilities will be required,_and cumulative development
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would not result in substantial or accelerated physical deterioration of existing
parks and recreational facilities. (Cumulative Impact: Less than Significant)

Mitigation: None required.
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