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RE: Resolution Authorizing The City Administrator To Enter Into A Cooperative
Agreement With The San Francisco Bay Area Rapid Transit (BART)
District Relating To The BART Earthquake Safety Program And To
Negotiate Reimbursements And Permits

SUMMARY

A resolution has been prepared authorizing the City Administrator to enter into a Cooperative
Agreement with the San Francisco Bay Area Rapid Transit District ("BART") and negotiate
reimbursements and permits for the implementation of the BART Earthquake Safety Program
("the Project").

The project is within the City of Oakland, from the Berkeley Hills Tunnel (Segment 1) in North
Oakland to the Port of Oakland; and from the Oakland - Berkeley border line to the City of San
Leandro border line (Segment 2) along the BART alignment. Design for Segment 1 will start in
April 2006 and end in June 2007; construction will commence in June 2008 and end in February
2011. Design for Segment 2 started in February 2006 and will end in August 2008; construction
is anticipated to commence in January 2009 and end in August 2013.

BART will be required at their sole expense to repair, replace, reconstruct or relocate any City
infrastructure impacted by the construction. Affected City infrastructure includes, but is not
limited to, roadways, sidewalk, curb and gutter, storm and sewer lines, and landscaping.

The City and BART staff reviewed the agreement (Attachment A) to ensure that the interests of
both parties are addressed. BART has agreed to reimburse the City for all costs incurred in
reviewing contract drawings and inspecting construction of the City infrastructure during the
Project.

Staff recommends that the City Council adopt the resolution.

FISCAL IMPACT

The project consists of two phases. Phase 1 involves exploration work to verify the locations,
depths of utilities, and identify soil types. The City's cost for plan review and inspection is
estimated at approximately $65,000. Phase 2 involves the construction and implementation of the
Earthquake Safety Program, which requires retrofitting the existing BART system. The City's
cost for Phase 2 with regard to plan review, inspection and testing will be determined once the
City receives the final improvement plans. BART will reimburse the City for the actual cost
incurred for plan review of the improvements, inspection and testing of construction activity
associated with the City infrastructure. The City will submit a monthly invoice to BART for
reimbursement for the services. Once the full cost to the City is determined, staff will return to
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Council to accept and appropriate the reimbursement from BART. Approval of the resolution
will expedite the start of retrofit construction for the Earthquake Safety Program. All costs for
the construction of the public improvements will be borne by the BART.

BACKGROUND

On June 6, 2002, BART issued a Vulnerability Study that described recommended seismic
retrofits to the original BART system. Within the City of Oakland, as shown on the Project Map
appended hereto as Exhibit A, the project consists of retrofitting foundations, columns, shear
keys and bent caps for aerial structures; retrofitting aerial station foundations, columns,
elevators and escalator shafts, and platform canopies; retrofitting the Transbay Tube Oakland
Vent Structure and that portion of the Transbay Tube that lies within the City of Oakland; retrofit
of underground stations including strengthening of beam/column connections; retrofit of
ancillary structures such as train control and traction power buildings; retrofit of BART systems
such as train control, traction power, etc.; and dismantling the original BART headquarters.

The agreement stipulates procedures to assure continuing cooperation and coordination among
the parties including dispute resolution.

KEY ISSUES AND IMPACTS

The agreement sets procedures for design, finalizing, protecting, relocating, and construction
related to City infrastructure and reimbursement to the City for all costs incurred. There are no
risks associated with approval of the resolution. BART has agreed to repair, relocate or
reconstruct any City infrastructure damaged as a result of the project activities, and to reimburse
all City staff costs associated with the plan reviews and inspection of the project.

BART will adhere to all City regulations including the Noise Ordinances. BART will handle
communications with the community, businesses, merchants, and residents associated with the
project.

SUSTAINABLE OPPORTUNITIES

Economic: The project will minimize potential earthquake damage to the existing BART
infrastructure. Since BART is one of the major modes of transportation in the Bay Area, its
continuous service will be beneficial to the Bay Area economy particularly after a major
earthquake event.

Environmental: BART will be required to adhere to best management practices during
construction. Measures to control erosion, contamination of storm water runoff, dust, noise, and
heavy equipment emissions will be required. In addition, BART will comply and implement the
City's Specifications and Standard Plans during construction. BART will recycle construction
materials as much as feasible. The project has obtained California Environmental Quality Act
(CEQA) exemption and the Environmental Study Report has been approved by the Federal
Highway Administration (FHWA).
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Social Equity: The project will restore, fortify, rehabilitate and retrofit, and minimize seismic
damage to the BART infrastructure and provide a safer ridership.

DISABILITY AND SENIOR CITIZEN ACCESS

BART will be required to restore the existing concrete sidewalks in accordance with the current
Americans with Disabilities Act (ADA) Standard and City Standard Plans where applicable.

RECOMMENDATION AND RATIONALE

The Cooperative Agreement will require restoration of any damaged or impacted public
improvements. Since the Earthquake Safety Program is to retrofit the existing BART
infrastructure to withstand a Maximum Credible Earthquake (MCE), it will create a safer
transportation system for the general public. BART has agreed to reimburse the City for 100%
of actual costs incurred related to this agreement. Staff recommends that the City Council
approve the resolution. Failure to approve the resolution will result in delay in executing the
agreement with BART, which will significantly affect BART's Earthquake Safety Project.

ACTION REQUESTED OF THE CITY COUNCIL

Staff recommends approval of the resolution.
Respectfully submitted,

RAUL GODINE^fll, P.E.
Director, Public Works Agency

Reviewed by:
Michael Neary, P.E.
Assistant Director, Public Works Agency
Design & Construction Services Department

Prepared by:
Marcel Uzegbu, P.E.
Supervising Civil Engineer, PWA

APPROVED AND FORWARDED TO
THE PUBLIC WORKS COMMITTEE:

OFFICE OF T Y ADMINISTRATOR

Attachment A -Cooperative Agreement
Exhibit A - Project Map
Exhibit B - Form of BART Work Authorization
Exhibit C - Pavement Survey
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This Agreement (the "Agreement") is made and entered into this ___^ day of

, 2006 (the "Effective Date") between the San Francisco Bay Area Rapid

Transit District ("BART" or the "District") a California rapid transit district, and the City of

Oakland (the "City"), a charter city of the State of California (collectively referred to as the

"Parties") for the BART Earthquake Safety Program ("Project").

RECITALS

A. On June 6, 2002, BART issued a Vulnerability Study that described recommended seismic

retrofits to the original BART system. Within the City of Oakland, as shown on the Project

map appended hereto as Exhibit A, the Project consists of retrofitting foundations, columns,

shear keys and bent caps for aerial structures; retrofitting aerial station foundations, columns,

elevator and escalator shafts, and platform canopies; retrofitting the Transbay Tube Oakland

Vent Structure and that portion of the Transbay Tube that lies within the City of Oakland;

retrofit of underground stations including strengthening of beam/column connections; retrofit

of ancillary structures such as train control and traction power buildings; retrofit of BART

systems such as train control, traction power, etc.; and dismantling the original BART

headquarters.

B. BART and the City acknowledge that it will be necessary to develop procedures to ensure

careful and continued cooperation between the Parties, including the following: (1)

procedures for finalizing any necessary design and construction options relating to City

Infrastructure; (2) procedures for protecting in place and/or relocating certain City-owned

facilities; (3) procedures to avoid all unnecessary delays to either the contracting or

construction process; (4) procedures for inspecting the construction, relocation, and

replacement as necessary, of City Infrastructure; (5) procedures for conveyance of property

1



February 15,2006

interest rights by City to BART, and (6) procedures for securing necessary permits and

reimbursement to the City.

C. BART and the City acknowledge that the work performed under this Agreement shall be in

conformance with all applicable Federal and/or State grant conditions and all applicable

laws.

D. The Parties recognize and agree that this Agreement may not reasonably anticipate all

aspects of the Project and changes thereto which may occur due to unforeseen circumstances.

Accordingly, the Parties acknowledge their respective obligations to act reasonably and in

good faith and to modify the terms hereof when necessary to accomplish their mutual goals.

E. BART and the City agree that this Agreement applies solely to work performed under the

BART Earthquake Safety Program.

AGREEMENT

NOW, THEREFORE, BART and the City, for good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, agree as follows:

SECTION 1: DEFINITIONS

The following definitions relate to terms found in the entire Agreement, including, without

limitation, all Attachments and Exhibits hereto:

A. "Acceptance" - The written acceptance by the City of BART work on City Infrastructure.

B. "BART" - See "District."

C. "BART Earthquake Safety Program" - See "Project."

D. "Best Management Practices" - As defined in Section 5:D. of this Agreement.
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E. "Betterment" - The replacement of any City Infrastructure with (1) infrastructure of greater

capacity, durability, or efficiency than that replaced, unless (2) such replacement is required

by the Project.

F. "CEQA" - The California Environmental Quality Act, California Public Resources Code

Section 2100 etseq.

G. "City" - The City of Oakland, its officers, employees, agents, consultants and contractors.

H. "City Authorized Utilities" - Utilities owned by third parties but supported by, encased in,

or otherwise attached to City Infrastructure from which the City obtains revenue.

I. "City Infrastructure" - City streets (including medians, curbs, gutters and sidewalks),

traffic control devices, storm drains, sanitary sewers, fire hydrants, electroliers, video

detectors, traffic loops, palm trees, landscaping, irrigation systems, telecommunications

equipment, cable television system, signage, banner structures, roadway lighting and other

public facilities and appurtenances owned or authorized by the City within the Public Right

of Way.

J. "City Standards and Specifications" - (1) Standard Specifications for Public Works

Construction, current edition, as adopted by the City at the time of advertisement of the

Project (the "Green Book"); and (2) City of Oakland, Standard Details for Public Works

Construction, current edition, as adopted by the City at the time of advertisement of the

Project.

K. "Contract Documents" - The applicable Contract Drawings; contract book, containing the

executed contract; contract bonds; addenda; change orders; General Conditions;

Supplementary Conditions; those portions of the Standard Specifications referenced in the
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contract specifications; City Standards and Specifications, as applicable; and additional

documents incorporated by express reference into the Contract Documents.

L. "Contract Drawings" - The official plans, profiles, typical cross sections, general cross

sections, elevations, schedules and details listed or referenced in the Contract Documents or

amendments thereto developed by BART or BART's contractor, and supplemental drawings

approved by BART, which show the locations, character, dimensions, and details of the

Project work to be performed by BART.

M. "District" or "BART" - The San Francisco Bay Area Rapid Transit District, its officers,

directors, employees, agents, consultants and contractors.

N. "DTSC" - As defined in Section 5:1. of this Agreement.

O. "Effective Date" - As set forth in the caption to this Agreement.

P. "Environmental Assessment Segment 1" - The Environmental Assessment prepared by

BART for the area of the Project between the Berkeley Hills Tunnel and Montgomery

Station.

Q. "Environmental Laws" - All laws, regulations, orders and decrees of any Federal, State or

local government authority or court concerning environmental compliance including, but not

limited to: (1) air pollution and emission of air contaminants, including without limitation the

regulations of the California Air Resources Board and the Bay Area Air Quality Management

District; (2) management of waste water and groundwater, including without limitation the

requirements of the State Water Resources Control Board, the San Francisco Bay Regional

Water Quality Control Board and local sanitary districts; and (3) management and disposal of

solid and hazardous wastes generated or discovered in connection with the work on the

Project, including without limitation Title 22 of the California Code of Regulations, Title 40
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of the Code of Federal Regulations and the requirements of the California Integrated Waste

Management Board.

R. "FHWA" - The United States Department of Transportation, Federal Highway

Administration.

S. "Hazardous Materials" - Those materials defined by applicable State or Federal law as

"hazardous material", "hazardous substances", "reproductive toxins" or "toxic materials or

substances", including without limitation those defined in any of the following: having a

hazardous waste concentration exceeding screening levels established by the Regional Water

Quality Control Board, San Francisco Bay Region, the Department of Toxic Substances

Control, or the United States Environmental Protection Agency Region 9; or exceeding

regional background concentrations of greater than the residential screening level; containing

a hazardous waste at a level that would require additional personnel protective equipment,

medical monitoring, or training in excess of two hours to comply with CalOSHA

requirements; or meeting the definition of a hazardous waste contained in (1) Section 25117

of the California Health and Safety Code and Title 22 of the California Code of Regulations;

(2) the regulations adopted pursuant to such statutes at any time before the date of this

Agreement and during the course of Project construction, and (3) any statute enacted after the

date of this Agreement during Project construction and any regulation adopted after the date

of this Agreement during Project construction pursuant to any such statute, relating to the

use, release or disposal of toxic or hazardous substances, or to the remediation of air, surface

waters, groundwater, soil or other media contaminated with such substances.

T. "Mediator" - As defined in Section 12:B.l. of this Agreement.

U. "MTC - PCI Index" - As defined in Section 4:D.2. of this Agreement.
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V. "NEPA" - National Environmental Policy Act.

W. "OMC" - As defined in Section 3: A. of this Agreement.

X. "Notice of Mediation" - As defined in Section 12:B.l. of this Agreement

Y. "NPDES" - As defined in Section 5:D. of this Agreement.

Z. "OCIP" - As defined in Section 10:A. of this Agreement.

AA. "Parties" - As set forth in the caption to this Agreement.

BB. "Pre-Existing Contamination" - As defined in Section 5:1. of this Agreement.

CC. "Project" - The BART Earthquake Safety Program, as described in Recital A. of this

Agreement.

DD. "Public Right of Way" - That portion of the real property owned by or dedicated to the City

for public use.

EE. "Rearrangement" - The relocation, replacement, modification, shoring or removal of

facilities.

FF. "Response Action" - As defined in Section 5:1. of this Agreement.

GG. "State" - The State of California.

HH. "SWPPP" - As defined in Section 5: D. of this Agreement.

SECTION 2: PURPOSE OF THIS AGREEMENT

The purpose of this Agreement is to define the Parties' respective rights and obligations and

ensure cooperation between BART and the City in connection with construction of the Project.

SECTION 3: CITY REVIEW OF PROJECT PLANS AND SPECIFICATIONS

BART will administer the design, construction, and operation of the Project.

A. City Review of Contract Drawings
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Prior to construction of any phase or portion of the Project within the City right-of-way,

BART will provide the City for review and approval, which approval shall not unreasonably

be conditioned, delayed or withheld, 9 sets of proposed Contract Drawings, as set forth

below, for all work requiring modifications, or changes to, or relocation of City

Infrastructure. The Contract Drawings will include drawings of elements of the Project as

they relate to City Infrastructure, together with drawings showing any necessary relocations

or modifications of City Infrastructure (including but not limited to facilities, utilities,

landscaping and appurtenances). City review and approval of the Contract Drawings shall be

limited to elements of the Project directly affecting City Infrastructure and/or appurtenances

owned by or which will be conveyed to the City pursuant to the terms and conditions of this

Agreement. Review and approval of the Contract Drawings for Rearrangement of City

Infrastructure will be based upon the Oakland Municipal Code ("OMC"), including but not

limited to OMC Chapter 12.12 of the Standard Specifications for Public Works Construction,

and the Standard Details for Public Works Construction current at the time the construction

contract for the Project is advertised. The City shall respond in writing to BART with

approval or disapproval of the Contract Drawings, and with comments, no later than 15

working days from the date of City's receipt of such Contract Drawings. On an exception

basis only, if the City requires additional time to approve or disapprove the Contract

Drawings, the City shall notify BART in writing no later than 10 working days from the date

that the Contract Drawings were received from BART. In no case will the City review

exceed 20 working days. In the event that the City does not provide said written approval or

disapproval with written comments within the prescribed time, it will be deemed to have

approved the Contract Drawings in the form delivered to the City. BART will provide
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ongoing and timely notice of progress to the City on the design elements subject to City

review, will make every effort to bring to the City's attention any construction details that

may not meet current City standards, design guidelines, or standard details, and will provide

opportunities to include City staff in discussions regarding public infrastructure as

appropriate.

B. Permits

City agrees to issue BART an agency permit for the Project. This agency permit consolidates

the City permitting requirements for the Project. BART understands that the agency permit

for the Project will not authorize BART to proceed with work that affects City Infrastructure.

Therefore, during the progressive phases of the Project, BART shall submit Contract

Drawings to the City that reflect Rearrangement of City Infrastructure, which will reference

the agency permit for the Project. Upon City's completing the Contract Drawing review

process outlined in Section 3.A., above, BART will be authorized to commence construction

that affects City Infrastructure.

BART shall reimburse the City for all reasonable costs incurred by the City in its review of

the Contract Drawings and inspection of field work as described in Section 3.D. of this

Agreement.

C. Construction Management and Inspection

BART shall be responsible for all construction management, inspection, and testing

necessary to ensure that all construction affecting City Infrastructure is performed in

accordance with City Standards and Specifications. City shall provide inspection of

construction affecting City Infrastructure under the agency permits. To allow for City

inspection, BART shall provide the City at least 48 hours notice prior to commencing
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construction affecting City Infrastructure. BART shall provide access to the Project at all

times as necessary for the City to perform its inspection and/or testing of work affecting City

Infrastructure. City will coordinate its inspection and/or testing with BART. If BART

requests City inspection for work affecting City Infrastructure and City does not perform

inspection within 48 hours, BART will be authorized to inspect and certify any construction

affecting City Infrastructure without requiring any further inspection by City. When BART

performs inspection of work on or affecting City Infrastructure, BART shall provide test

results and construction documentation to the City to ensure compliance with City Standards

and Specifications and to allow for timely acceptance thereof.

The City has, and hereby retains, the right to exercise full control over the employment,

compensation and discharge of its personnel assisting in the performance of said testing and

inspection services. The City agrees to be solely responsible for all matters relating to

payment of its employees or agents and all others assisting City inspectors in the

performance of said testing and inspection services. BART shall reimburse the City for all

reasonable costs incurred by the City in said inspection and testing in accordance with

Section 3.D.

D. Reimbursement for City Review and Construction Inspection and Testing Costs

BART will reimburse the City for its reasonable costs incurred in review of the Contract

Drawings, traffic control plans, right of way engineering, and performance of construction

inspections and testing. Said costs shall be based on time and material, or the reasonable

costs paid to a consultant selected by the City to perform such review or inspection work.

The City will use its best efforts to have such work performed in an economical fashion,

consistent with good public works construction practice. City will prepare and submit
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invoices to BART for payment. Prior to payment, the City and BART shall jointly review

the invoices submitted by the City. Prior to the beginning of each phase of work, City shall

provide to BART an estimate of cost for plan review, and inspection. The City's estimated

costs for review of the Contract Drawings, traffic control plans, right of way engineering and

performance of inspections and testing at 2005 rates shall constitute an agreed estimated

amount. City shall provide to BART a written notification when the City costs incurred

exceed 75% of the estimated costs. Any change in scope or amounts to be included in the

City costs, which would cause the estimated amount agreed to be exceeded, must be

negotiated in advance.

BART will issue a Work Authorization substantially in the form appended hereto as Exhibit

B to the City for the agreed amount for that phase of work. Upon execution of this

Agreement, BART will reimburse City for work performed prior thereto within 30 calendar

days of receipt of City's invoice for this payment.

Periodic payments under this Agreement shall meet all applicable Federal and State funding

guidelines, and shall be subject to audit pursuant to the provisions of Section 15, below.

SECTION 4: CITY INFRASTRUCTURE

The Parties acknowledge that the construction of the Project may result in damage, destruction,

or relocation of City Infrastructure. City Infrastructure that could potentially be impacted by the

Project includes but is not limited to roadway improvements, paving, curb, gutter, medians,

sidewalks, pavement markings, lane striping, traffic control signs, traffic signals, traffic

controllers, video detectors, loop detectors, interconnecting conduits, telecommunications

equipment, roadway lighting and conduits, storm drain lines, banner signs and associated

lighting, and landscaping.

10
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A. Repair and Reconstruction of City Infrastructure

BART shall be responsible for repair, relocation, reconstruction or replacement as

appropriate under the terms set forth in this Agreement of City Infrastructure determined by

BART and the City to have been damaged or destroyed by BART during construction of the

Project, to a condition at least equal to that which existed prior to construction, subject to the

limitations of Section 4:F., below. Said repair, relocation, reconstruction, or replacement

shall be performed in accordance with City Standards and Specifications. BART will repair,

reconstruct, or replace City Infrastructure to its pre-construct!on condition as soon as

practicable and subject to City's Acceptance of such repair, relocation, reconstruction or

replacement of City Infrastructure. In the event that any construction-related damage poses a

threat to public health, safety, or welfare, BART will repair such damage within 24 hours

after written notice by the City or within a mutually agreed time period. Absence of the

City's notification does not release BART from the correction or repair responsibility. If

BART fails diligently to repair City Infrastructure damaged by the Project, the City may

complete the work, and reasonable costs incurred by City will be reimbursed by BART.

B. City Infrastructure Pre-Construct!on Survey Procedures

Prior to construction, BART, in consultation with the City, will perform a pre-construction

survey of the City Infrastructure anticipated to be affected by construction of the Project.

Where appropriate, surveys may include photographs, videotape, lighting surveys and CCTV

inspection of underground storm drain and sewer lines to assess the condition of City

Infrastructure prior to construction of the Project. Where pile driving or excavation during

construction of the Project will be within ten feet of City storm drain or sewer lines, BART

will perform CCTV inspection of such lines. The methods for CCTV inspection will be in

11
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accordance with the City Standards and Specification. BART and the City shall agree to the

conditions established in the pre-construction survey prior to commencement of construction,

which agreement shall not be unreasonably conditioned, delayed or withheld by either.

C. Acceptance of City Infrastructure

Upon completion by BART of repair, relocation, reconstruction or replacement of any City

Infrastructure and before such time as the City becomes responsible for operation of such

City Infrastructure; BART will notify the City that its work on said City Infrastructure has

been completed. With BART's notice of completion BART will provide any certifications

necessary in accordance with Section 3:D., below, and where any pre-construction CCTV

surveys were performed on storm drain and sewer lines, BART shall provide post-

construction CCTV surveys of the same utilities using methods in accordance with City

Standards and Specifications. After notification from BART, the City will inspect such

completed City Infrastructure or any useable portion thereof within 5 working days and in

accordance with the City's usual and customary practices for accepting such Infrastructure.

If, after inspection and any necessary post-construction survey by the City, it is determined

that the work, including all work performed pursuant to a change order, has been performed

in accordance with the City Standards and Specifications, the City shall accept such work. If,

after inspection by the City, it is determined that the work has not been so performed, the

City shall notify BART of any claimed deficiency within 5 working days of such

determination, and BART will correct the work prior to City's Acceptance. Except for

warranty work and landscaping maintenance responsibilities, the City will become

responsible for these facilities upon Acceptance thereof. If the Parties cannot agree on the

condition of the City Infrastructure or the responsibility for damage to City Infrastructure

12
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during the post-construction survey, such issues shall be resolved in accordance with the

mediation process described in Section 12, below.

D. Construction Impacts to City Streets

The locations of certain elements of the Project are expected to require the use of certain City

streets for construction operations. The City is willing to allow use of the City's streets for

hauling and staging operations during construction of the Project, provided that, in the event

City's streets are damaged during such operations, BART agrees (a) to repair construction-

related damage in order to maintain the serviceability of City streets in accordance with City

Standards and Specifications as set forth in Section D.I., below, and (b) if required by the

terms set forth in the pavement survey appended hereto as Exhibit C, to reimburse City for

decline in the useful life of City streets due to excess wear and tear as a result of construction

activities, as set forth in Sections D.2., D.3. and D.4. below. When parking meters are

located within staging areas used for the Project, BART will pay the City the equivalent cost

of an obstruction permit for lost revenue.

1. Repair of Construction Damage to City Streets. Correction of any damage to City streets

shall commence as soon as practicable after written notice to BART by the City of any

claim for damage. Absence of the City's notification does not release BART from the

correction or repair responsibility. Repairs to City streets shall be performed in

accordance with City Standards and Specifications.

2. Pre-Construction Pavement Survey Procedures. Prior to commencement of construction

of the Project, BART and the City shall identify all City streets potentially affected by

construction traffic for the Project. After the streets have been identified, BART, in

consultation with the City, shall perform a pavement condition survey in accordance
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with the November 2003 Metropolitan Transportation Commission Pavement

Management System Users Guide (the "MTC PCI Index"). Detailed procedures for

pavement surveys are described in Exhibit C. The purpose of the pre-construction

pavement survey is to determine the condition of the pavement and sub-base sections

and their remaining useful life. BART and the City shall agree to the conditions

established in the pre-construction pavement survey for each phase or portion of the

Project prior to commencement of construction of each such phase or portion, which

agreement by either shall not be unreasonably conditioned, delayed or withheld.

3. Post-Construction Pavement Survey Procedures. Upon completion of construction of

the Project, BART, in consultation with the City, shall perform a pavement condition

survey of those streets actually used by BART during construction, in accordance with

the MTC PCI Index. BART and the City shall agree to the conditions established in the

post-construction pavement survey for each phase or portion of the Project, which

agreement by either shall not be unreasonably conditioned, delayed or withheld.

4. Reimbursement for Excess Wear and Tear to City Streets. BART and the City agree

that, in accordance with the MTC PCI Index, BART will pay the City the dollar amount

reflecting the decline in the MTC PCI Index directly attributable to excess wear and tear

to City streets as a result of construction of the Project. The methodology for

determining any such decline is set forth in Exhibit B. Payment will be made based on

current construction costs in effect as of the date of completion of BART's post-

construction survey within 30 days of the date of determination of the cost of decline.
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5. Excavations within City Streets. Where excavations are required within City streets

BART shall comply with the provisions of the Contract Documents and Oakland

Municipal Code Section 12.12.

E. Miscellaneous City Infrastructure

1. Lighting Levels. Prior to construction BART will perform a survey to identify the

existing lighting levels where street lighting will be relocated or rearranged by the

Project. Upon completion of the Project BART will restore roadway lighting levels

impacted by the Project to levels that existed prior to advertisement of the Project and

provide lighting level calculations if required by the City.

2. Landscaping Maintenance. After acceptance of landscaping BART shall maintain

landscaping replaced as a result of the Project in accordance with City Standards and

Specifications for a period of three years. If any City trees are relocated by BART,

BART shall maintain the trees for three years in accordance with City Standards and

Specifications. Upon completion of the maintenance period, and the City's acceptance

of the landscaping, which acceptance shall not unreasonably be conditioned, delayed or

withheld, City will assume control of landscaping and any relocated trees.

F. Betterments

If the City and BART determine that any City Infrastructure should be improved beyond that

which is required by the construction contract, such work shall constitute a Betterment. The

City shall reimburse or credit BART for the value of any such work or Betterment, hi such

event, BART and the City shall agree on the nature and extent of any Betterment, including

related plans and specifications, and on the amount of credit due to BART prior to

commencement of construction of any such Betterment. Credit for salvage value of any
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facilities which were either removed or retained by the City during repair, relocation,

reconstruction or replacement shall be based on the resale value of such facilities, less selling

expenses. The City shall reimburse BART for all Betterments within 30 working days from

the date a BART invoice is submitted to the City. Notwithstanding the terms set forth in this

Section F., BART and the City may agree in writing, with supporting documentation, on a

case-by-case basis that, where construction of the Project will preclude future, economical

access to City utilities, inclusion of methods to avoid such future detriment shall not be

construed to be a Betterment.

G. As-Built Drawings

Upon final completion of any and all work by BART on City Infrastructure, and Acceptance

by the City of such work, BART shall submit to the City, within 45 working days of

completion of work on City Infrastructure, one set of as-built drawings (including parts,

operations, and maintenance manuals), and an electronic copy of AutoCAD file (current

version of AutoCAD used by the City at time of acceptance) showing work performed on

City Infrastructure. Such as-built drawings shall be in such sufficient detail, as the City

customarily requires of the City's own public works contractors.

H. Coordination with City-Planned Improvements

In order to coordinate construction of the Project with construction of City-planned

improvements, the City has provided BART with a copy of the "City of Oakland, Capital

Improvement Program FY 2001-06". If the City's annual Capital Improvement Program is

modified, City shall notify BART and provide a copy of the document reflecting revisions to

the "City of Oakland, Capital Improvement Program FY 2001-06" or the City Capital

Projects.
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BART and the City agree to coordinate construction activities of the construction projects

referenced above to allow for the successful completion of these projects.

I. City Authorized Utilities

In the event that BART activities associated with the Project should cause a City Authorized

Utility to be taken out of service, which removal from service results in loss of revenue to the

City, BART shall reimburse City for the actual value of revenue lost. City shall provide

documentation to validate its claimed loss of revenue.

SECTION 5: GENERAL COMMITMENTS

A. City Input

BART will consider the City's input regarding City Infrastructure during all design phases of

the Project. However, BART's decision on all design and engineering elements that do not

materially affect City Infrastructure shall be final, provided these decisions comply with

applicable provisions of the Municipal Code, the Standard Specifications for Public Works

Construction, and the Standard Details for Public Works Construction current at the time the

construction contract for the Project is advertised.

B. Graffiti and Trash

During Project construction BART shall remove all graffiti and trash from the Project

construction area in a timely manner. In addition, BART shall remove all spray paint

markings from streets and sidewalks used for construction from City Infrastructure prior to

acceptance of the Project by the City.
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C. Noise Standards

BART and its contractors shall comply with BART's noise standards for construction

contracts. All noise limitations set forth therein for "daytime" (7:00 a.m. to 7:00 p.m.) and

"nighttime" (7:00 p.m. to 7:00 a.m.) construction activities shall be strictly adhered to.

D. Stormwater Hydrology and Water Quality; Best Management Practices

Specific mitigation measures for implementation by BART to reduce the impact of

stormwater discharge will be defined by the requirements of the National Pollution Discharge

Elimination System ("NPDES") General Permit for Storm Water Discharges associated with

Construction Activity, issued by the State Water Resources Control Board. Compliance is

required to meet the requirements of the NPDES permit, including development of a

Stormwater Pollution Prevention Plan ("SWPPP"). BART will provide the City with a copy

of the SWPPP for review and comment. BART will coordinate the design of any post-

construction Best Management Practices for management of stormwater discharges with the

City to meet the intent of the Alameda County NPDES Municipal Stormwater permit during

Project operation.

E. Site Security

During construction of the Project, BART will be responsible for maintaining security of all

BART construction areas, including off-site construction staging and storage areas, within

the City in consultation with the Oakland Police Department, as necessary.

F. Work Hours

Normal work hours for on-site construction work shall be between 7:00 a.m. and 7:00 p.m.,

Monday through Saturday, except for City-designated limited-operations streets, where hours

specified by the City for work in those streets will apply. In the event that on-site
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construction work needs to be performed outside of the above-specified normal work hours,

BART will contact the City 72 hours in advance for approval of such work, which approval

shall be promptly given. BART shall observe the City's provisions within the City Standards

and Specifications for restricted streets during the holiday season.

G. Liaison

BART shall provide a community relations liaison for the Project who will serve as the

information point of contact. The liaison will inform the public about the status of the

Project, using a variety of methods and techniques. Outreach to the community will include,

but not be limited to, local agencies; regional city staff; the media; and neighboring

residential, commercial, and industrial neighbors, as well as to the broader general public

regionally. BART shall be responsible for notifying all affected businesses and residences

within 300 feet of the property involved prior to the commencement of construction

activities.

H. Project Information Signage and Telephone

Project informational signage will be posted at key areas along the construction site as

appropriate and as determined by BART, with appropriate input by the City. BART will

operate a Project information telephone for questions, concerns, or complaints during normal

business hours with access for emergencies 24 hours per day, 7 days per week.

I. Environmental Remediation

BART shall, at its sole expense, as and if applicable, promptly undertake and complete any

and all investigation, treatment, removal, reuse, handling, transport and/or other remediation

and monitoring (collectively "Response Action"), to the extent that Response Action to

complete Project work authorized by this Agreement is required by Environmental Laws, (1)
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of any Hazardous Materials released by BART within the Project area, or (2) to the extent of

any increase in the scope, boundaries or cost of Response Action for Hazardous Materials

present within the Project area prior to the date of this Agreement ("Pre-Existing

Contamination") as a result of the acts or omissions of BART prior to or during the

construction of the Project. BART shall perform all such Response Action in compliance

with all applicable Environmental Laws and to the satisfaction of the Department of Toxic

Substances Control ("DTSC") or as required by applicable regulatory agencies. BART will

provide City with a schedule, testing data, workplan for Hazardous Materials remediation or

removal operations or other information related to remediation that are reasonably requested

by the City in a timely manner.

J. Meet and Confer

Except as provided in Sections 5:1. and 5:N. of this Agreement, if discovery of any

Hazardous Materials within or adjacent to the Project area requires Response Action, BART

and the City shall meet and confer on an appropriate course of action, including determining

their respective responsibilities for required actions and associated costs.

K. Notice to City

BART shall promptly give notice to City of any required Response Action and, to the extent

required by law, to the applicable government agency, of its investigation. BART shall

provide City with copies of any written reports of such investigation.

L. Cooperation Regarding Response Action

City and BART shall cooperate with one another and the applicable government agencies in

connection with such Response Action to assist the party responsible for Response Action

hereunder and/or the agency in identifying and pursuing third parties who may be liable for
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any Hazardous Materials contamination necessitating remediation by BART or City pursuant

to this Agreement.

M. Hazardous Materials Information

City shall provide to BART all information, reports or knowledge City has, including all

information, reports, or knowledge City's consultants have provided to City, with respect to

any Hazardous Materials that may exist in, under or about the Project area.

N. City Action

City shall, at its sole expense, as and if applicable, promptly undertake and complete any and

all Response Action within the Project area to the extent that Response Action is required by

Environmental Laws, for any Hazardous Materials hereinafter released in the area of the

Project as a result of direct action of the City, its employees, consultants or contractors. City

shall perform all such Response Action in compliance with all applicable Environmental

Laws and to the satisfaction of the DTSC or as required by applicable regulatory agencies.

City will provide BART with a schedule, testing data, workplan for Hazardous Materials

remediation or removal operations or other information related to remediation that are

reasonably requested by BART in a timely manner.

O. Dust Abatement Program

BART shall develop and maintain a dust abatement program in accordance with the

requirements of the Bay Area Air Quality Management District and the Contract Documents.

P. Right-of-Wav

At the request of BART, the City agrees to convey to BART at fair market value (1) any

temporary or permanent easements, and (2) fee title for rights of way necessary to the

Project, without requiring BART to comply with the City's customary right of way

21
486<J8v2



February 15, 2006

acquisition processes. BART will prepare, or cause to be prepared, required title documents

and documents of conveyance and other instruments as appropriate and will submit such

instruments to the City's designated agent. The City shall approve and execute Project right

of way instruments without undue delay pursuant to Section 15:A. of this Agreement.

Q. Maintenance of the Project

Upon completion of the Project, BART agrees to assume total control and responsibility for

the Project, including, without limitation, repair and maintenance and the expense thereof, in

perpetuity, including water and all utility costs for the Project, including all associated

landscaping on BART property.

R. Disadvantaged Business Enterprise (DBE) Program

The District has adopted a Disadvantaged Business Enterprise (DBE) program which

complies with the requirements of 49 CFR Part 26, as amended, and which will cover all

work engaged in pursuant to this Agreement to the extent applicable.

S. Recycling

The District will require its contractor, to the extent reasonably possible, to recycle all

construction debris from the Project within the City of Oakland.

SECTION 6: CITY STREETS, TRAFFIC MAINTENANCE AND DETOURS

A. Traffic Plans

BART shall submit traffic plans, prepared by a registered Civil Engineer or Traffic Engineer,

showing haul routes, detours, staging areas, temporary closures, and the method of traffic

maintenance (including traffic control facilities/devices and personnel) to the City for

approval prior to commencement of any construction requiring such actions, which approval

shall not be unreasonably conditioned, delayed or withheld. Approval or disapproval of the
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plans will be delivered in writing to BART no later than 15 working days from the receipt of

such plans. Failure by the City to provide a written approval or disapproval within such 15

working-day period shall be deemed to be approval by the City. BART and the City may

agree in writing to mutually convenient time extensions.

BART will assume responsibility for maintaining in service, or causing to be maintained in

service, all traffic detours (including traffic control facilities/devices used during detours)

during BART construction in a manner reasonably satisfactory to the City, subject to all

applicable City and California Department of Transportation requirements. All traffic

control, lane closure, and detour plans shall specify the length of time that portions of City

streets will likely be closed. Traffic control plans will include elements for nighttime traffic

control and emergency vehicle access at all times. BART intends to develop and obtain City

approval of traffic control plans that minimize traffic impacts and delays. However, if BART

and the City determine that an approved traffic control plan has resulted in unacceptable

impacts, BART will make adjustments to detour to reduce impacts. If unacceptable traffic

impacts cannot be resolved, upon the City's written request, BART will shut down such

traffic control plan and re-submit a revised traffic control plan to mitigate the unacceptable

impact.

B. Notice of Closure

BART will, prior to temporary closure to traffic of any street, sidewalk, or other public

access, provide at least 10 working days notice of such closure to the City's Public Works,

Police and Fire Departments, and to AC Transit. Deviation from this 10 working-day

requirement may be permitted in an emergency situation or as determined by BART and the

City.
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C. Posting of Notices

At least 72 hours prior to the temporary closure to traffic of any street, sidewalk, or other

public access, BART shall post notice of such closure in areas that provide adequate notice to

the public. Temporary road closure notices shall include flyers to residents and businesses

within a 500-foot radius of such closures. BART shall also provide notice of closures to

emergency services operating in the area of the closure. Such notice of any road closure may

include, as appropriate, use of changeable message signs.

D. Coordination with Agencies

BART shall coordinate with public agencies as necessary for approval to post temporary

closure information signs.

E. Debris Removal

On City streets used to construct the Project, BART shall dispose of all construction-related

debris in a timely manner. Such cleaning shall be performed in accordance with the

provisions of the Contract Documents.

F. Ingress and Egress Plans

Where ingress and egress of contractor employee parking and construction storage areas

impact City streets, BART shall develop plans regarding ingress and egress and submit them

to the City for review and approval.

G. Barriers

BART shall submit its construction fencing and traffic barrier plans to the City for review

and comment prior to construction of any phase or portion of the Project requiring such

construction fencing and traffic barriers affecting Public Right of Way.
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SECTION 7: CONTRACT DOCUMENTS INDEMNITY

BART will require all of the Project's construction contractors to defend, indemnify and hold the

City, its officers, agents and employees harmless against any liability arising out of the acts or

omissions of each such contractor and such contractor shall include the City as additional

insureds in any insurance policies obtained by them at no cost to the City.

SECTION 8: DESIGNATED AGENT OF THE PARTIES

The City's contact person for all design and construction matters will be the Director of Public

Works, or his or her designee. BART's contact person for all matters related to this Agreement

will be the manager of the Project, or his or her designee.

SECTION 9: INDEMNIFICATION

Neither the City nor any officer, agent or employee of the City is responsible for any damages or

liability occurring by reason of anything done or omitted to be done by BART, its directors,

officers, agents and employees, under or in connection with any work, authority or jurisdiction

delegated to BART under this Agreement. Pursuant to California Government Code Section

895.4, BART will fully indemnify, hold harmless and defend in any claim or litigation, the City,

its officers, agents and employees from any damage or liability occurring by reason of anything

done or omitted to be done by BART, its directors, officers, agents and employees under or in

connection with any work, authority or jurisdiction delegated to BART under this Agreement.

The duty of BART to indemnify and hold harmless, as set forth above, shall include the duty to

defend as set forth in Section 2778 of the California Civil Code, provided, however, that nothing

herein shall be construed to require BART to indemnify the City, its officers, agents and

employees against any responsibility or liability in contravention of Section 2782 of the

California Civil Code.
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Neither BART nor any director, officer, agent or employee of BART is responsible for any

damages or liability occurring by reason of anything done or omitted to be done by the City, its

officers, agents and employees, under or in connection with any work, authority or jurisdiction

delegated to the City under this Agreement. Pursuant to California Government Code Section

895.4, the City will fully indemnify, hold harmless and defend in any claim or litigation, BART,

its directors, officers, agents and employees from any damage or liability occurring by reason of

anything done or omitted to be done by the City, its officers, agents and employees under or in

connection with any work, authority or jurisdiction delegated to the City under this Agreement.

The duty of the City to indemnify and hold harmless, as set forth above, shall include the duty to

defend as set forth in Section 2778 of the California Civil Code, provided, however, that nothing

herein shall be construed to require the City to indemnify BART, its directors, officers, agents

and employees against any responsibility or liability in contravention of Section 2782 of the

California Civil Code.

SECTION 10: INSURANCE

A. Owner Controlled Insurance Program

BART shall include the City of Oakland, its Councilmembers, officers, directors, employees

and agents as additional insureds in the master insurance program obtained during

construction of the Project, also known as the Owner Controlled Insurance Program

("OCIP"). Coverage for the City will include general liability, builder's risk (course of

construction) and employer's liability insurance. BART shall provide the relevant

certificates of insurance and endorsements on all such policies to the City. The OCIP will be

maintained in full force and effect during construction of the Project.
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B. Primary Insurance

The insurance afforded to the City shall be considered primary insurance to the full limit of

the OCIP and any insurance against a loss covered by policies held by the City shall be

considered excess insurance only. Any policy obtained under the OCIP shall contain a

severability-of-interests clause.

C. Tender of Defense

The City shall be accorded the same protections with respect to liability and indemnity as is

accorded BART under such insurance policies. The City reserves the right to tender to

BART the defense of any claims asserted against the City in connection with or arising out of

the Project.

SECTION 11: WARRANTIES

BART will require warranties from all of its contractors for all work performed and for all

contractor-installed equipment and materials supplied in connection with the Project. BART

acceptance of all work performed and for all contractor-installed equipment and materials

supplied in connection with City Infrastructure shall be predicated upon City's reasonable

acceptance of such work, equipment and materials. All BART warranties to the City shall be for

a period of 12 months from acceptance by the City, except where the manufacturer's usual

warranty is for a longer period. In that event, the longer period, less 30 days, will apply. If

necessary, BART will pursue all of its available remedies under such warranty provisions for

correction of any defects in material and/or workmanship discovered within the warranty period.

Correction of such defects in the work performed for the City shall commence within 60 working

days of written notification to BART by the City, at no cost to the City, as long as the

notification is within the warranty period.
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SECTION 12: RESOLUTION OF DISPUTES

A. Referral to Higher Authority

If any dispute under this Agreement cannot be resolved by the Parties, prior to submission to

mediation as set forth below, upon the written request of either of the Parties, the matter shall

be dealt with as follows:

1. First Level. Each Party will designate project staffer individuals to be the initial person

or persons to discuss any apparent dispute or disagreement between the Parties and

initiate this procedure. Each such designated first-level person may contact his or her

counterpart at the same level at any time to raise any apparent disagreement related to the

Project. For the City, unless the City shall designate otherwise in writing, the first-level

person shall be the City's Public Works Agency Project Manager. For BART, the first-

level person, unless BART shall designate otherwise in writing, shall be BART's Project

Manager.

a. Urgent Matters. For any matter designated by the initiating Party as "urgent", the

other Party shall make its first response within 24 hours, or within such other period

as the first-level persons may agree.

b. Non-Urgent Matters. Unless a matter is designated "urgent" by the initiating Party,

the other Party shall respond within 5 working days, or within such other period as

the first-level persons may agree.

c. Predetermined Timeline. Items that have a predetermined timeline already specified

within this Agreement do not constitute urgent matters within the meaning of this

Section 12.
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2. Second Level. Each Party will designate individuals to whom matters not resolved at the

first level shall be referred. Each such designated second-level person may contact his or

her counterpart at the same level at any time to raise any apparent disagreement related to

the Project. For the City, the second-level person shall be City's Director of Public

Works. For BART the second-level person, unless BART shall designate otherwise in

writing, shall be BART's Executive Manager for the Project.

a. Urgent Matters. For any matter designated by the initiating Party as "urgent", the

other Party shall make its first response within 24 hours, or within such other period

as the second-level persons may agree.

b. Non-Urgent Matters. Unless a matter is designated "urgent" by the initiating Party,

the other Party shall respond within 3 working days, or within such other period as

the second-level persons may agree.

c. Predetermined Timeline. Items that have a predetermined timeline already specified

within this Agreement do not constitute urgent matters within the meaning of this

Section 12.

3. Third-Level. Each Party will designate individuals to whom matters not resolved at the

second-level shall be referred. These designated third-level persons shall constitute the

final internal level within BART and the City for resolution of issues between the

parties. Each such designated third-level person may contact his or her counterpart at

the same level at any time to raise any apparent disagreement related to the Project. For

the City, the third-level person shall be the City Administrator. For BART, the third-

level person, unless BART shall designate otherwise in writing, shall be its General

Manager. The initiating third-level person will request a response from his or her
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counterpart and that response will be made within a time period agreed between the

third-level persons.

B. Mediation. If the designated third-level persons are unable to reach resolution, upon written

request of either of the Parties the matter shall be referred to mediation as set forth in this

Section B, below.

1. Notice of Mediation. In the event of any dispute hereunder which the Parties are unable

to resolve, either BART or the City may submit such dispute to mediation by serving a

written notice of mediation ("Notice of Mediation") on the other. The Notice of

Mediation shall be signed on behalf of BART by its Project Manager, and on behalf of

City by its Director of Public Works or his designee. The mediation shall proceed in

accordance with rules promulgated by the mediator ("Mediator") (chosen as described in

Section 2., below), and shall be concluded within 30 days, unless extended by mutual

agreement of the Parties. Lawyers may participate only if both parties agree. The entire

process shall be confidential and treated as a compromise negotiation for purposes of

Federal and State rules of evidence.

2. Selection of Mediator. Within 15 days of the Notice of Mediation referred to in

subsection a., above, the Parties shall meet and select a disinterested third person to act as

Mediator. If the Parties fail to agree, either Party may request the American Arbitration

Association in San Francisco, to appoint the Mediator, The Mediator shall be replaced

within 15 days of receipt of a written request of either Party, using the procedure outlined

above; provided, however, that either Party may only replace the Mediator once.
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3. Cost of Mediator. BART shall provide to the Mediator, at no cost to City, administrative

services, such as conference facilities and secretarial services. All other fees and

expenses of the Mediator shall be borne equally by BART and City.

SECTION 13: NOTICES

All notices required hereunder may be given by personal delivery, U.S. mail, courier service (e.g.

Federal Express) or telecopier transmission. Notices shall be effective upon receipt at the

following addresses:

To BART by U.S. Mail:

To BART by personal or
courier delivery

Copy to:

San Francisco Bay Area
Rapid Transit District
P.O. Box 12688
Oakland, CA 94604-2688

Attention: Kathleen K. Mayo
Telefax: (510) 287-4908

San Francisco Bay Area
Rapid Transit District

'300 Lakeside Dr., 17thFl.
Oakland, CA 94612

Attention: Kathleen K. Mayo
Telefax: (510) 287-4908

San Francisco Bay Area
Rapid Transit District
300 Lakeside Dr., 21st Fl.
Oakland, C A 94612

Attention: Thomas D. Morton
Telefax: (510) 287-4821

To City Public Works Agency
City of Oakland
250 Frank Ogawa Plaza, Suite 4314
Oakland, CA 94612-2033

Attn: Raul Godinez. II
Director, Public Works Agency
Telefax: (510) 238-2233

48698v2
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Copy to: Public Works Agency
City of Oakland
250 Frank Ogawa Plaza, Suite 4314
Oakland, CA 94612-2033

Attn: Marcel Uzegbu
Telefax: (510)238-2233

SECTION 14: PARTIES NOT PARTNERS

Nothing in this Agreement is intended to nor does it establish the Parties as partners, co-

venturers or principal and agent with one another.

SECTION 15: FURTHER ASSURANCES

A. Additional Instruments

Each party shall execute and deliver to the other all such additional instruments or documents

as may be necessary to carry out the purposes of this Agreement or to assure and secure to

the other party the full and complete enjoyment of its rights and privileges under this

Agreement, subject to appropriate approvals of each party's governing body.

B. Amendments

Should unforeseen circumstances occur, BART and the City shall negotiate in good faith to

reach agreement on any amendments that may be necessary fully to effectuate the Parties'

respective intentions in entering into this Agreement.

C. Records

The City agrees to establish and maintain records pertaining to the fiscal activities of the

Project, which records shall show the actual time devoted and the costs incurred by the City

with respect to any work performed under this Agreement. The accounting systems of the

City shall conform to generally accepted accounting principles and all records shall provide a

breakdown of total costs charged to the Project, including properly executed payrolls, time
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records, invoices and vouchers. Upon written request the City shall, at a mutually convenient

time, permit BART to inspect, examine, re-examine, and copy the City's books, records,

accounts, and any and all data relevant to this Agreement for the purpose of auditing and

verifying statements, invoices or bills submitted by the City pursuant to this Agreement, and

shall provide such assistance as may be reasonably required in the course of such inspection.

The City shall, at BART's request, provide a letter of representation concerning its usual and

ordinary charges for work similar to the work to be performed under this Agreement, as well

as the accounting systems utilized by the City for work to be performed under this

Agreement.

D. Examination of Records

BART reserves the right to examine and re-examine such books, records, payrolls, accounts

and data during the 3-year period after final payment under this Agreement and until all

pending matters are closed, and the City shall in no event dispose of said books, records,

payrolls, accounts and data in any manner whatsoever for 3 years after the final payment

under this Agreement or until all pending matters are closed, whichever is later.

E. State Auditor

Pursuant to California Government Code Section 8546.7, the Parties shall be subject to the

examination and audit of the State Auditor, at the request of BART or as part of any audit of

BART by the State Auditor, for a period of 3 years after final payment under this Agreement.

The examination and audit shall be confined to those matters connected with the performance

of this Agreement including, but not limited to, the cost of administering the Agreement.
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SECTION 16: NON-LIABILITY OF OFFICIALS. EMPLOYEES AND AGENTS

No director, officer, employee or agent of the City or BART shall be personally liable to any

party to this Agreement or any successor in interest in the event of any default or breach of this

Agreement or for any amount which may become due on any obligation under the terms of this

Agreement.

SECTION 17: HEADINGS AND TITLES

Any titles to the Sections of this Agreement are inserted for convenience of reference only, and

shall be disregarded in construing or interpreting any part of their provisions.

SECTION 18: APPLICABLE LAW

This Agreement shall be interpreted under and pursuant to the laws of the State of California,

without reference to conflicts of law principles. The Parties agree that the jurisdiction and venue

of any dispute between the Parties to this Agreement shall be the Superior Court of Alameda

County.

SECTION 19: SEVERABILITY

If any term, provision, covenant or condition of this Agreement is held by a court of competent

jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall continue in

full force and effect unless the rights and obligations of the Parties have been materially altered

or abridged by such invalidation, voiding or unenforceability.

SECTION 20: BINDING UPON SUCCESSORS

This Agreement shall be binding upon and inure to the benefit of the transferees, successors and

assigns of each of the Parties to it, except that there shall be no transfer of any interest by any of

the Parties to this Agreement except pursuant to the terms of the Agreement.
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SECTION 21: REMEDIES NOT EXCLUSIVE

No right or remedy conferred upon or reserved to BART or the City under this Agreement is

intended to be exclusive of any other right or remedy, except as expressly stated in this

Agreement, and each and every right and remedy shall be cumulative and in addition to any

other right or remedy given under this Agreement or now or hereafter existing at law or in equity

or by statute, except such rights or remedies as are expressly limited to this Agreement.

SECTION 22: FORCE MAJEURE

In addition to specific provisions of this Agreement permitting delays in performance,

performance by either party shall not be deemed to be in default where delays or defaults are due

to war, insurrection, strikes, lockouts, riots, floods, earthquakes, fires, quarantine restrictions,

casualties, acts of God, acts of the public enemy, epidemic, government restrictions on priorities,

freight embargoes, shortage of labor or materials, unusually inclement weather, lack of

transportation, court order, or any other similar causes beyond the control or without the fault of

the party claiming an extension of time to perform. An extension of time for any cause will be

deemed granted if notice by the party claiming such extension is sent to the other party within 30

days from the commencement of the cause and such extension is not rejected in writing by the

other party within 30 days of receipt of the notice. Time of performance under this Agreement

may also be extended by mutual written agreement, signed by both Parties.

SECTION 23: INTEGRATION

This Agreement represents the full, complete and entire agreement of the Parties with respect to

the subject matter hereof, and supersedes any and all other communications, representations,

proposals, understandings or agreements, whether written or oral, between the Parties with

respect to such subject matter. This Agreement may not be modified or amended, in whole or in
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part, except by a writing signed by an authorized officer or representative of each of the Parties.

This Agreement is made and entered into as of the date set forth above.

SECTION 24: INCORPORATION BY REFERENCE

All Exhibits and Attachments hereto are hereby incorporated into this Agreement by this

reference.

SAN FRANCISCO BAY AREA RAPID
TRANSIT DISTRICT

CITY OF OAKLAND

By:
Kathleen K. Mayo
Deputy Executive Manager

By:
Raul Godinez, II
Director, Public Works Agency

APPROVED AS TO FORM:

Office of the General Counsel

By:
BART Attorney

APPROVED AS TO FORM:

Office of the City Attorney

By:
John A. Russo, City Attorney
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EXHIBIT B

B A R T

SAN FRANCISCO BAY AREA RAPID TRANSIT DISTRICT
300 Lakeside Drive

P. O. Box 12688
Oakland, California 94604-2688

WORK AUTHORIZATION

ISSUED TO:

DATE ISSUED:

DATE REVISED:

AUTHORIZING AGREEMENT

WORK AUTHORIZATION NO.

RE VISION NO.:

DATED:

"CHARGES"

Charges Incurred During Period
Require Written Approval of the DISTRICT If They Are to Exceed $.

PROJECT:

SCOPE OF WORK:

ANTICIPATED COMPLETION:

REFERENCES:

ADDITIONAL REMARKS:

BART's Liability to reimbursement is limited to the above scope of work under this Work Authorization. Any cost
incurred prior to this Work Authorization requires a written request to be submitted to BART. The recipient will
notify BART in writing when the Not To Exceed (NTE) amount reaches 75%. In addition, all costs incurred
should be invoiced for reimbursement no later than three months after completion of work set forth herein.

Approval
Transit System Development Deputy Executive Manager Date

In the absence of a further written Work Authorization issued by the DISTRICT, the DISTRICT shall not be obligated to
pay for the described work whenever performed in excess of the amount set forth in the item above headed "charges" and
the party to whom this authorization is issued shall not be obligated to perform work not paid for by said amount.



EXHIBIT C

Pavement Condition Index
Distress Identification Manual
for
Asphalt and Surface Treatment Pavements

October 2002 Third Edition

Prepared by: Metropolitan Transportation Commission
& ERES. Consultants, Inc.

Published by: Metropolitan Transportation Commission
Joseoh P. Bort MetroCenter • 101 Eiahth Street • Oakland, CA 94607-4700
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EXHIBIT C CONTDCUES

Copyright © 2002 by the Metropolitan Transportation Commission

This publication may not be reproduced in whole or in part without the permission of the
Metropolitan Transportation Commission, Joseph P. Bart MetroCenter, 101 - Eighth Street,
Oakland, CA 94607-4700.

This report was financed in part with federal funds made available from the
U.S. Department of Transportation through the Federal Highway Administration,
and may be reproduced by FHWA.

References

1. Smith, R.E., S. Rodenborn, & J. Wiggins, "Bay Area PMS User Guide," The Metropolitan
Transportation Commission, Oakland, CA 1986.

2. Shahin, M.Y., and S.D. Kohn, "Pavement Maintenance Management for Roads and Parking
Lots/' U.S. Army Corps of Engineers, Technical Report M-294, October 1981.

3. APWA, "APWA-COE PAVER Pavement Condition Index Field Manual, Asphalt/' American
Public Works Association, 1983.
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Inspection Procedures
EXHIBIT C CONTINUES

Pavement inspection is conducted on inspection units. An inspection unit is a small segment
of a pavement section or ihanagement unit selected of convenient size which is then inspected in
detail. The distress found in the inspection unit is used to calculate the PCI for the inspection unit
inspected. The PCI of the inspection units in the section are then used to represent the condition
of the entire section.

An inspection unit can vary from 50 to 200 feet long by one to four lanes wide. Generally,
they should be 1000 to 4000 square feet in area. Generally, inspection units should have a relatively
uniform size within a uniform section. For instance, if a two lane road 26 feet wide is being
inspected, the inspection units could all be approximately 100 feet wide and only go to the center-
line. The units selected for inspection can be alternated between lanes.

The units inspected should be selected at random when more than two inspection units are to be
inspected; when less than two inspection units are inspected, those selected should be "representative
of the condition of the section."

When a small area of pavement is found to be much worse than the majority of the pavement, it can
be inspected and identified as a "special" inspection unit. This is used to identify areas of localized
deterioration such as an area damaged by'utility cuts, crossing of construction traffic, or other
localized problems. A weighted average is used to calculate the PCI when special inspection units
are inspected.

The inspector inspects the sample unit by walking the inspection unit, or standing on the curb/
shoulder, and recording the type, severity and amount of each distress present in the inspection unit.
The type, severity and amount must correspond to those defined in this Distress Identification
Manual. The quantities and severities should normally be estimated using measuring techniques as
accurate as pacing when the inspector can walk the inspection unit and by visual estimation when he
stands on the curb or shoulder.

The inspection method is designed to allow the calculation of a composite rating index called the
Pavement Condition Index (PCI). The steps for determining the PCI of an inspection unit are
shown in Figure 1. The PCI scale is shown in Figure 2. The distress types, severity levels, and
methods of estimating quantities are keyed to the deduct curves presented in the Bay Area PMS
User's Guide (1). These distress and severity level descriptions must be carefully followed
since they were used in the development of the deduct curves. Failure to do so could invalidate
the PCI calculated.

Significant change in the severity levels for rutting and depressions along with the inclusion of sur-
face seal loss are changes found in the manual from the 1984 version. For more information on the
use of this manual, please contact MTC.
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Figure 1. Computing the Pavement condition inaex

Step 1 Inspect sample units. Determine distress
types, severi ty levels and measure density.

Low-severity
Transverse
Crack

Medium Corner
S palling

Step 2 Determine deduct va lues.
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D e n s i t y D e n s i t y

Step 3 Adjust Total Deduct Value: TDV = a + b

Step 4 Adjust Total Deduct Value.
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Step 5 Compute Pavement Condition Index:
PCI = 100 - CDV, for each sample
unit inspected

Figure 2. Pavement Condition Index
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1 Alligator Cracking
EXHIBIT C

Description: Alligator fatigue cracking is a series of interconnecting cracks caused by fatigue
of the asphalt concrete surface under repeated traffic loading. Cracking begins at
the bottom of the asphalt surface (or stabilized base) where tensile stress and
strain are highest under a wheel load. The cracks propagate to the surface initially
as a series of parallel longitudinal cracks. After repeated traffic loading, the cracks
connect, forming many-sided, sharp-angled pieces that develop a pattern resem-
bling chicken wire or the skin of an alligator. The pieces are less than 2 ft. (,6m)
on the longest side.

Alligator cracking occurs only in areas subjected to repeated traffic loading, such
as wheel paths. Therefore, it would not occur over an entire area unless the entire
area were subjected to traffic loading. (Pattern'type cracking which occurs over an
entire area that is not subjected to loading is called block cracking, which is not a
load-associated distress).

Alligator cracking is considered a major structural distress and is often accompa-
nied by rutting.

Potholes, which are recorded as high severity alligator cracking, are bowl shaped
depressions in the pavement surface. They generally have sharp edges and vertical
sides near the top. They are produced when traffic abrades small pieces of the
pavement surface.

Severity Levels: L Fine, longitudinal hairline cracks running parallel to each other with one or
only a few interconnecting cracks. The cracks are not spalled. *

M Further development of light alligator cracks into a pattern or network of
cracks that may be lightly spalled.

H Network or pattern cracking has progressed so that the pieces are well
defined and spalled at the edges. Some of the pieces may rock under traffic.
Potholes of all sizes are recorded as high severity alligator cracking.

*Crack spalling is the breakdown of material along the side of the crack.
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EXHIBIT C CONTINUES

Low Severity

How to Measure:

Low Severity

Alligator cracking is measured in square feet of surface area. The major .
difficulty in measuring this type of distress is that two or three levels of
severity often exist within one distressed area. If these portions can be
easily distinguished from each other, they should be measured and recorded
separately. However, if the different levels of severity cannot be divided
easily, the entire area should be rated at the highest severity level present.

Medium Severity Medium Severity
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EXHIBIT C CONltHXTES

Medium Severity

High Severity High Severity
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EXHIBIT C CONTINUES

High Severity

2 Block Cracking

Description: Blocks are interconnected cracks that divide the pavement into approximately
rectangular pieces. The blocks may range in size from approximately 1 by 1 ft
(.3 by .3m) to 10 by 10 ft (3 by 3m). Block cracking usually indicates that the
asphalt has hardened significantly. Block cracking normally occurs over a large
proportion of pavement area, but sometimes will occur only in nontraffic areas.
This type of distress differs from alligator cracking in that alligator cracks form
smaller, many-sided pieces with sharp angles. Also, unlike block cracks, alligator
cracks are caused by repeated traffic loadings, and are. therefore found only in
traffic areas (i.e., wheel paths).

Severity Levels: L Blocks are defined by low* severity cracks.

M Blocks are defined by medium* severity cracks.

H Blocks are defined by high* severity cracks.

*See severity levels of longitudinal and transverse cracking.



How to Measure:
EXHIBIT C CONTINUES

Block cracking is measured in square feet of surface area. It usually occurs
at one severity level in a given pattern section; however, any areas of the
pavement section having distinctly levels of severity should be measured
and recorded separately.

Low Severity Medium Severity

Medium Severity High Severity
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EXHIBIT C CONTINUES

3 Distortions

Description: Distortions are usually caused by corrugations, bumps, sags, and shoving.
They are localized abrupt upward or downward displacements in the pave-
ment surface, series of closely spaced ridges and valleys, or localized longitu-
dinal displacements of the pavement surface. Distortions affect ride quality.

Severity Levels: L

M

How to Measure:

H

Distortion produces vehicle vibrations which are noticeable,
but no reduction in speed is necessary for comfort or safety, and/or
individual distortions cause the vehicle to bounce slightly, but create
little discomfort.
Distortion produces vehicle vibrations which are significant and some
reduction in speed is necessary for safety and comfort.
Distortion produces vehicle vibrations which are so excessive that speed
must be reduced considerably for safety and comfort.

Distortion is measured in square feet of surface area affected. Severity is
determined by riding in a standard sized automobile over the pavement at
the posted speed limit. Pavement near traffic control devices should be rated
at the normal acceleration or deceleration rate. If a large area is affected
and distinctly different severity level are present, each area having a different
severity level should be recorded separately.

Medium Severity Medium Severity
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EXHIBIT C CONTINUES

Medium Severity Shoving High Severity Shoving

High Severity Corrugation
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EXHIBIT C CONTINUES

4 Longitudinal and Transverse Cracking

Description: Longitudinal cracks are parallel to the pavement's centerline or laydown direction.
They may be adjacent to the pavement edge. They may be caused by:

1. A poorly constructed paving lane joint.

2. Shrinkage of the AC surface due to low temperatures or hardening of the
asphalt and/or daily temperatures cycling.

3. A reflective crack caused by joints and cracks beneath the surface course,
including joints and cracks in PCC slabs.

4. Decreased support or thickness near the edge of the pavement.

Transverse cracks extend across the pavement at approximately right angles
to the pavement centerline or laydown direction. These may be caused by
conditions (2) and (3) above. These types of cracks are not normally load-
associated.

Severity Levels: L One of the following conditions exist.

1. Nonfilled crack width is less than 3/8 in (10 mm), or
2. Filed crack of any width (filler in satisfactory condition.

M One of the following conditions exist.

1. Nonfilled crack width 3/8 to 3 in (10 to 76mm); measured on the pave-
ment surface,

2. Nonfilled crack of any width up to 3 in (76rnm) surrounded by light and
random cracking.

3. Filed crack of any width surrounded by light random cracking.

H One of the following conditions exist.

L Any crack filed or nonfilled surrounded by medium or high severity ran-
dom cracking.

2. Nonfilled crack over 3 in (76 mm), measured on the pavement surface.
3. A crack of any width where a few inches of pavement around the crack is

severely broken.
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EXHIBIT C CONTINUES

How to measure: Longitudinal and transverse cracks are measured in linear feet. The length
and severity of each crack should be recorded after identification. If the
crack does not have the same severity level along its entire length, each
•portion of the crack having a different severity level should be recorded
separately. If a bump or sag occurs at a crack it is also recorded as a distortion.

Low Severity Medium Severity

Medium Severity Medium Severity
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EXHIBIT C CONTINUES

Medium Severity High Seventy

5 Patching and Utility Cut Patching

Description: A patch is an area of pavement which has been replaced with new material to
repair the existing pavement.

A patch is considered a defect no matter how well it is performing (a patched area
or adjacent area usually does not perform as well as an original pavement section).
Generally, some roughness is associated with this distress.

Severity Levels; L Patch is in good condition and is satisfactory. Ride quality* is rated as low
severity or better.

M Patch is moderately deteriorated and/or ride quality is rated as medium
severity.

H Patch is badly deteriorated and/or ride quality is rated as high severity. Patch
needs replacement.

*JRide quality is defined in the severity levels of distortions.
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How to Measure:
EXHIBIT C CONTINUES

Patching measured in square feet of surface area. However, if a single patch
has areas of differing severity, these areas should be measured and recorded
separately. For example, a 25 sq ft (2.32 m2) patch may have 10 sq ft (.9m2)
of medium severity and 15 sq ft (135 m2) of low severity. These areas
would be recorded separately. No other distresses (e.g., rutting or cracking)
are recorded within a patch. Other distresses in the patch area are used to
determine the severity level of the patch.

If a large amount of pavement has been replaced, it should not be recorded
as a patch, but considered as new pavement (e.g., replacement of full inter-
section or a patch covering several hundred feet of the pavement length).

Low Severity Low Severity
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EXHIBIT C CONTINUES

Low Severity Medium Severity

Medium Severity High Severity
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EXHIBIT C

6 Rutting and Depressions

Description: A rut is a surface depression in the wheel paths. Pavement uplift may occur
along the sides of the rut, but hi many instances, ruts are noticeably only after
a rainfall, when the wheel paths are filled with water. Rutting stems from a
permanent deformation in any of the pavement layers or subgrade, usually
caused by consolidated or lateral movement of the materials due to traffic
loads. Significant rutting can lead to major structural failure of the pavement.

Depressions are localized areas where the pavement surface is lower than the
surrounding area but the transition is not abrupt enough to be considered a
distortion. They are often referred to as bird baths.

Severity Levels:

How to Measure:

L 1/2 to less than 1 in (13 to 25 mm)

M 1 to less than 2 in (25 to 50 mm)

H equal to.or greater than 2 in (over 50mm)

Rutting and depressions are measured in square feet of surface area. The rut
depth is determined by laying a 10 ft (3m) straight-edge across the rut and
measuring its depth.

Low Severity Medium Severity
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EXHIBIT C

High Severity High Severity

7 Weathering and Raveling

Description: Weathering and raveling are the wearing away of the pavement surface
caused by the loss of asphalt or tar binder and dislodged aggregate
particles. This distress indicates that either the asphalt binder has hardened
appreciably or that a poor quality mixture is present. In addition, raveling
may be caused by certain types of traffic (e.g., tracked vehicles). Softening of
the surface and dislodging of the aggregates due to oil or fuel spillage and
surface seal loss are also included under raveling.

Severity Levels: L Aggregate or binder of the pavement or surface seal has started to wear
away. In some areas, the surface is starting to pit. In the case of oil
spillage, the oil stain can be seen, but the surface is .hard and cannot be
penetrated with a coin.

M Aggregate and/or binder has worn away or the original pavement is
showing through the surface seal in a few places. The surface texture
is soft and can be penetrated with a coin.
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EXHIBIT C CONTDTUKS

H Aggregate and/or binder has been considerably worn away or much of
the surface seal, has been lost. The surface texture is very rough and
severely pitted. The edge of the pavement has broken up to the extent
that pieces are missing within 1 to 2 ft (.3 to .6m) of the edge. In the
case of oil spillage, the asphalt binder has lost its binding effect and the
aggregate has become loose.

How to Measure: Weathering and raveling are measured in square feet of surface area.

Low Severity Medium Severity

Medium Severity Medium Severity
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EXHIBIT C CONTINUES

Asphatt Concrete
Pavement Distress Identification

CRIB SHEET

TYPE MEDIUM

Alligator
Crackinga

network
of cracks

Block
Cracking

Distortions

Longitudinal
& Transverse
Cracking

Patching &
Utility Cut
Patching

Rutting &
Depressions

Weathering
& Raveling n

3/8" to 3"; any filled
crack with light,
random cracking

significant
vehicle
vibrations

— same as #2

moderate
deterioration;
medium ride quality

1'to<2'

moderately rough
surface tenure;
pitted

HINTS: 1. Rate alj patches in an inspection unit.
2. If alligator cracking and rutting are found in same area, rate both.
3. Don't rate distresses in a patch —just determine severity.
4. Don't confuse low severity alligator cracking with low severity

longitudinal cracking; alligator cracks are in the wheel path.
5. Know the impact of various distress/severity combinations

on the PCI. The following table shows the deduct points
for 50 square feet of distress in a 2800 square foot inspection unit:

Low

Medium
High

Alligator
Cracking

15

27

38

Block
Cracking

- 1
4

10

Distortions

3

17

36

Longitudinal
& Transverse

Cracking

4
11
22

Patching &
Utility Cut
Patching

4

12

23

Rutting &
Depressions

10
21

30

Weathering
& Raveling

2

9
18

MTC Graphics 10/2002
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Approved as to Form and Legality
CLF.RK

(• \9 Oakian3~City Attorney's Office
l

OAKLAND CITY COUNCIL
RESOLUTION No. C. M. S

INTRODUCED BY COUNCILMEMBER

RESOLUTION AUTHORIZING THE CITY ADMINISTRATOR TO ENTER INTO A
COOPERATIVE AGREEMENT WITH THE SAN FRANCISCO BAY AREA RAPID
TRANSIT (BART) DISTRICT RELATING TO THE BART EARTHQUAKE SAFETY
PROGRAM AND TO NEGOTIATE REIMBURSEMENTS AND PERMITS

WHEREAS, on June 6, 2002, BART issued a Vulnerability Study that described
recommended seismic retrofits to the original BART system; and

WHEREAS, within the City of Oakland, as shown on the project map appended
hereto as Exhibit A, the project consists of retrofitting foundations, columns, shear keys and
bent caps for aerial structures; retrofitting aerial station foundations, columns, elevators and
escalator shafts, and platform canopies; retrofitting the Transbay Tube Oakland Vent
Structure and that portion of the Transbay Tube that lies within the City of Oakland; retrofit of
underground stations including strengthening of beam/column connections; retrofit of
ancillary structures such as train control and traction power buildings; retrofit of BART
systems such as train control, traction power, etc.; and dismantling the original BART
headquarters; and

WHEREAS, BART and the City acknowledge that it will be necessary to develop
procedures to ensure careful and continued cooperation between the parties, including the
following: (1) procedures for finalizing any necessary design and construction options
relating to City infrastructure; (2) procedures for protecting in place and/or relocating City-
owned facilities that are affected by the project; (3) procedures to avoid all unnecessary delays
to either the contracting or construction process; (4) procedures for inspecting the
construction, relocation, and replacement of City infrastructure; (5) procedures for
conveyance of property interest rights by City to BART, and (6) procedures for securing
necessary permits and reimbursement to the City; and

WHEREAS, the BART Earthquake Safety Program will impact City infrastructure
improvements including landscaping; and

WHEREAS, BART will be required to replace at their sole expense any City
infrastructure improvements impacted by their operation, warranty the landscaping for three
years and the rest of the infrastructure improvements for one year; and



WHEREAS, BART is required to reimburse the City for all costs incurred related to
the BART Earthquake Safety Program, and staff will return to Council to accept and
appropriate reimbursements at a later date; and

WHEREAS, BART and the City acknowledge that the work performed under this
agreement shall be in conformance with all applicable Federal and/or State grant conditions
and all applicable laws; and

WHEREAS, the parties recognize and agree that this agreement may not reasonably
anticipate all aspects of the project and changes thereto which may occur due to unforeseen
circumstances. Accordingly, the parties acknowledge their respective obligations to act
reasonably and in good faith and to modify the terms hereof when necessary to accomplish
their mutual goals; and

WHEREAS, BART and the City agree that this agreement applies solely to work
performed under the BART Earthquake Safety Program; now therefore, be it

RESOLVED: That the Council of the City of Oakland authorizes and empowers the
City Administrator or her designee to enter into a Cooperative Agreement with BART, and
negotiate reimbursements and permits related to the BART Earthquake Safety Program; and
be it

FURTHER RESOLVED: That this agreement applies solely to work performed
under the BART Earthquake Safety Program.

IN COUNCIL, OAKLAND, CALIFORNIA, , 2006

PASSED BY THE FOLLOWING VOTE:

AYES - BRUNNER, KERNIGHAN, NADEL, QUAN, BROOKS, REID, CHANG,
AND PRESIDENT DE LA FUENTE

NOES-
ABSENT-

ABSTENT1ON-

ATTEST:
LATONDA SIMMONS

City Clerk and Clerk of the Council
of the City of Oakland, California
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