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TO: Office of the City Administrator

ATTN:  Dan Lindheim

FROM: Community and Economic Development Agency
DATE: November 9, 2010

RE: Conduct a Public Hearing and Upon Conclusion Adopt a Resolution Denying
' Appeal #A10223 and Upholding the Decision of the Planning Commission to
Deny Case #CM10131 for a 41°-5”-tall Monopole Wireless Telecommunications
Facility in the Open Space Zone section of Public Right-of-Way on Skyline
Blvd. North of the Roberts Park Street Entrance

SUMMARY

On August 4, 2010, the Planning Commission denied an application by NextG Networks
(“NextG") for a Major Conditional Use Permit for a Monopole Wireless Telecommunications
Facility in an Open Space Zone section of public right-of-way on Skyline Boulevard north of the
Roberts Park street entrance (#CM10131). On August 16, 2010, the applicant NextG timely
filed an Appeal of the Planning Commission’s decision (#A10223). Staff recommends the City
Council deny the Appeal and uphold the Planning Commission’s decision to deny the
application. This report describes the Appeal and staff’s analysis and recommendation. Staff
has attached a Resolution to this report. '

FISCAL IMPACT

This is an appeal of a Zoning Application; therefore, there is no fiscal impact. Staff time
required to process this appeal is cost-covered through the Appeal fees paid by the appellant.

BACKGROUND

Application

On June 3, 2010, NextG submitted a Major Conditional Use Permit application to the Planning
and Zoning Department to construct the new Monopole Wireless Telecommunications Facility.
The proposal was to install a 41°-5"-foot tall wooden pole with two (2) panel antennas attached at
33’-5” top height. The pole would be set back approximately ten-feet from the edge of street
pavement. The pole would aiso have accessory equipment attached between 7°-6” and 19°-7” in
height. All attachments would be painted to match the color of the wooden pole. The applicant
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states that the purpose of the project is to improve cellular telephone reception in the area and
that other carriers would be eligible to apply to co-locate on or use the services of the pole. The
area consists of woodland (predominantly Redwoods) and a regional park (Roberts Park/East
Bay Regional Parks District). Very few man-made structures and no similar facilities exist in the
immediate area along Skyline Boulevard north of Joaquin Miller Road. For a more detailed
description of this area, see Attachment D (Description of Physical Location).

Prior Determination

On March 12, 2010, NextG submitted an incomplete application to CEDA for poles for
telecommunications purposes at four sites along Skyline Boulevard. On April 9, 2010 staff sent
out a letter and indicated to NextG that the proposed poles were Monopole Wireless
Telecommunications Facilities subject to discretionary approvals pursuant to the Planning Code
and deemed the applications incomplete. On May 13, 2010 the Zoning Manager issued an
administrative interpretation / determination which stated that the erection of these new and
independent poles within the public right-of-way intended for Wireless Telecommunications
Facilities, as defined, and regulated, by the Oakland Planning Code included the requirement for
Conditional Use Permits. (See Attachiment B for a copy of the zoning manager’s determination
letter). Next(G appealed the determination on the basis that the poles were not Monopoles but
rather utility poles and not subject to zoning when located in the public right-of-way. On July
21, 2010 the Planning Commission denied the administrative appeal and upheld the Zoning
Manager’s determination. A copy of this determination is located at the Planning and Zoning
Department located at 250 Frank H. Ogawa Plaza, Suite 2114, Oakland CA 94612. The Planning
Commission decision was final and could not be further appealed. The applicant has not
challenged the final decision in court.

An application for another site located adjacent to the Chabot Space and Science Center street
entrance was denied and appealed. Application for sites adjacent to Marlborough Terrace and
generally adjacent to the Sequoia Bayview trailhead have not yet had Planning Commission
hearings.

Application Review and Decision

Beginning on June 22, 2010, staff indicated to the applicant in various correspondence that the
required legal findings to support the project could not be made because the proposal is not
compatible with the surroundings. Staff explained this is because the site is located in an open
space zone consisting of woodlands, essentially lacking man-made structures, including but not
limited to utility poles, as well as being a regional park that attracts citizens and visitors for
appreciation of the natural environment there. Staff then indicated to the applicant their options
were therefore to either withdraw the application and request a refund; revise the proposal by, for
example, relocating the facility further from the road to conceal it behind trees and redesigning
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the facility to further conceal it as best as possible; or move forward to the Planmng Commission
with a staff recommendation of denial.

On July 26, 2010, staff met with the applicant to discuss the application. Staff reiterated its
position including its willingness to support a revised proposal for a concealed facility located
away from the public right-of-way. The applicant explained it would not revise its proposal by
relocating the proposed facility out of the public rights-of-way due to the fact that the company’s
model strictly consists of construction within public rights-of-way. Staff advised the applicant
that the requirement to locate only within the public right-of-way is artificial and self-imposed;
however, in the spirit of working with the applicant to arrive at an acceptable project, staff also
expressed willingness to consider a stealth facility such as a light standard containing the facility
and located within the public right-of-way. The applicant did not express a desire to revise the
proposal and at that time did not request additional time and/or a continuance of the Planning
Commission-hearing date. Instead, the applicant indicated interest to keep moving forward
toward a public hearing with the Planning Commission. This was with the full knowledge that
staff could not support the original request and the reasons for staff’s position.

On August 4, 2010, the Planning Commission denied the application. As previously stated, staff
presented the item and recommended denial because required legal findings could not be made to
support the proposal. NextG representatives spoke to the Planning Commission regarding the
item and requested a continuance to allow additional time to explore design alternatives within
the public right-of-way with staff. The Planning Commission did not grant a continuance and
denied the item. The Planning Commission, believing there was no acceptable location within
the right-of-way, did indicate to the applicant that a new design and location was welcome for
consideration as part of a new application.

On August 16, 2010, Next G Networks timely submitted an Appeal of the Planning
Commission’s decision to the Planning and Zoning Department.

KEY ISSUES AND IMPACTS—ISSUES RAISED ON APPEAL

The Planning Code indicates that for an appeal of a Planning Commission decision on a
Conditional Use Permit: “The appeal shall state specifically wherein it is claimed there was an
error or abuse of discretion by the Commission or wherein its decision is not supported by the
evidence in the record.” (OMC Sec. 17.134.070). The basis of NextG’s appeal of the Planning
Commission’s denial is that the Oakland Planning Code does not require a Conditional Use
Permit for a utility pole and that the applicant was not allowed an opportunity to present a
revised proposal. The appeal also indicates that utilities cannot be required to provide screening
or be excluded from public right-of-ways, and furthermore, that the denial renders useless
preliminary system construction completed in the area.
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The appellant’s appeal is attached as Attachment A. The appellant fails to provide a substantive
basis for each of the issues raised as required in the appeal form itself and the Oakland Planning
Code. The “supposed” bases for the appeal, as contained in the appeal letter, is shown in bold
text below. A staff response follows each point in normal type.

Appellant’s Arguments

A) The Planning Commission Decision is Inconsistent with Law
B) Minimization of Visual Impact while Achieving Telecommunications Service Objectives

Issues

1. “NextG had reviewed the OPC, and it does not speak to governing utility infrastructure
(including telecommunications, cable, electric or other similar infrastructure) in the public
right-of-way.” (p. 4)

Staff Resgon.se:

The appeilant’s assertion is not relevant or timely; the Zoning Manager’s determination dated
May 13, 2010 classified the facility as a Monopole, not a utility pole as the appellant
continuously asserts. The Planning Commission upheld the Zoning Manager’s determination on
Appeal on July 21, 2010, which is a final, non-appealable decision. Appellant has not
challenged this determination in court. '

For further explanation of this non-appealable issue, see Staff’s Response under Section 2 of the
July 21, 2010 Staff Report attached hereto as Attachment C.

Further, as a stand-alone structure being built to support only telecommunications-related
equipment, the structure is not considered a utility pole.

2. “As drafted, the Planning Code contemplates private property and becomes nonsensical
when applied to the public right-of-way.” (p. 4)

Staff Response.

The appellant’s assertion is not relevant or timely; the Zoning Manager’s determination dated
May 13, 2010, stated that the Oakland Planning Code does apply to public property and the
Planning Commission upheld this determination on Appeal on July 21, 2010, which is a final,
non-appealable decision. Appellant has not challenged this determination in court.

By way of explanation and without re-opening this issue, as stated in the staff report to the
Planning Commission on the applicant’s appeal of the Zoning Manager’s determination, the
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Planning Code applies to both public and private property in accordance with the following
section:

Applicability of zoning regulations.

To Which Property Applicable. The zoning regulations shall apply, to the extent permissible
under other laws, to all property within the city of Oakland, and to property outside Oakland
to the extent provided in subsection B of this section, regardiess of whether such property is
in private or public ownership. (OMC Sec. 17.07.040(A))(emphasis added)

For further explanation of this non-appealable issue, see Staff’s Response under Section 1 of the |
July 21, 2010 Staff Report attached hereto as Attachment C.

3. “NextG had reviewed the OPC, and it does not speak to governing utility infrastructure
(including telecommunications, cable, electric or other similar infrastructure) in the public
right-of-way.” (p. 4) '

Staff Response:

The City does not prohibit telecommunications facilities in the public rights-of-way. As an
example, on May 5, 2010 the Planning Commission approved a Major Conditional Use Permit -
and Design Review for an AT&T Wireless Telecommunications Facility located within the
public right-of-way on Moraga Avenue. Two Major Conditional Use Permit/Design Review
applications, one located in the public right-of-way on Moraga Avenue another in the public
right-of-way of Shepherd Canyon Road, have been filed by T-Mobile and are pending a public
hearing before the Planning Commission.

As stated above, the City has the right to exercise reasonable control as to the time place and
manner in which the rights of way are accessed and used. (Pub. Util. Code sec. 7901.1) The
Ninth Circuit Court of Appeal has held that the city may consider aesthetics with respect to the
siting of wireless facilities. Sprint PCS Assets, LLC v. City of Palos Verdes Estates, 583 F,3d
716, 725 (9th cir. 2009) Here, the Planning Commission denied this particular application for a
telecommunications facility in the public right-of-way solely because of aesthetic concerns. The
City is open to other design suggestions as well as other locations, but the applicant refused to
work with the City in the months leading up to the hearing on the applicant’s Major CUP.

4, “Since the City’s code does not require CUPs for other users of the public rights-of-way,
the City cannot arbitrarily create new criteria just to fit NextG.” (p. 4)
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Staff Response:

The appellant’s assertion is not relevant. The Zoning Manager’s determination dated May 13,
2010 classified the facility as a telecommunications facility and the Planning Commission upheld
this determination on Appeal on July 21, 2010, which is a final, non-appealable decision.

By way of explanation and without re-opening this issue, the City regulates all companies
constructing facilities for purpose of wireless telecommunications in the same manner. As a
matter of fact, the Planning Commission often rules on applications for Wireless
Telecommunications Facilities, including new facilities located within the public rights-of-way,
consistent with their authority granted under the OPC. As an example, on May 5, 2010 the
Planning Commission approved a Major Conditional Use Permit and Design Review for an
AT&T Wireless Telecommunications Facility located within the public right-of-way on Moraga
Avenue, Two Major Conditional Use Permit/Design Review applications, one located in the
public right-of-way on Moraga Avenue another in the public right-of-way of Shepherd Canyon
Road, have been filed by T-Mobile and are pending a public hearing before the Planning
Commission. Neither AT&T nor T-Mobile has challenged the applicability of the Planning
Code in relation to these projects. The applicant has failed to demonstrate why they should be
treated differently from other wireless telecommunications providers especially since the
facilities that they desire to erect are the same or similar to those of other providers.

For further explanation of this non-appealable issue, see Staff’s Response under Section 4 of the
July 21, 2010 Staff Report attached hereto as Attachment C.

5. “The staff report for the above referenced case mischaracterized NextG as acting “for
Verizon” and inaccurately referred to NextG’s utility pole as a “monopole” and to the
public right-of-way as the “lease areas.” (p. 5)

Staff Response:

The appeal is for a NextG facility and is being reviewed as such. The appellant’s assertion is not
relevant or timely; the Zoning Manager’s determination dated May 13, 2010 stated that the
facility desired to be constructed by the applicant is a Monopole Wireless Telecommunications
Facility and the Planning Commission upheld this determination on Appeal on July 21, 2010,
which is a final, non-appealable decision. Appellant has not challenged this determination in
court.

By way of explanation and without re-opening this issue, the project is for a facility determined
to be a Monopole Wireless Telecommunications Facility by the Zoning Manager on May 13,
2010 and was therefore analyzed subject to the Telecommunications Ordinance (OMC Ch.
17.128). NextG appealed this decision to the Planning Commission on July 21, 2010. The
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Planning Commission upheld the Zoning Manager’s determination and such decision is final and
non-appealable.

6. “By treating NextG like a wireless carrier, which is (sic) it is not, rather than a regulated
CLEC with the same rights and responsibilities as the ILEC and other utility entities, the
City violated stated and federal law by managing the public rights-of-way in a
discriminatory and unequal manner.” (p. 5)

Staff Response:

The appellant’s assertion is not relevant or timely; the Zoning Manager’s determination dated
May 13, 2010 stated that this application was subject to the City’s Telecommunications
Ordinance and the Planning Commission upheld this determination on Appeal on July 21, 2010,
which is a final, non-appealable decision. Appellant has not challenged this determination
court.

By way of explanation and without re-opening this issue, NextG’s proposal involved a facility to
be constructed for the purposes of wireless telecommunications. The project is therefore subject
to City regulations regardless of the company type of the applicant.

NextG has not been exempted from local regulation by the California Public Utility Commission.
Staff notes that the Public Utilities Code expressly authorizes a local government to “exercise
reasonable control as to the time, place and manner in which roads, highways and waterways are
accessed. Pub. Util. Code section 7901.1. The City clearly has time, place and manner control
over its rights of ways and facilities in its rights of ways. (see Sprint PCS Assets, LLC v. City of
Palos Verdes Estates, 583 F,3d 716, 725 (9th cir. 2009) Williams Commc 'ns, LLCv. City of
Riverside, 114 Cal App.4th 642,648 (2003)

The City’s Telecommunications Regulations apply to all wireless facilities. Section 17.128.010
provides that “The purpose and intent of these regulations are to provide a uniform and
comprehensive set of standards for the development, location, siting and installation of wireless
facilities. These regulations are intended to balance the needs of wireless communications
providers, the regulatory functions of the City of Oakland, the mandates of State and Federal law
and the potential impacts on the community and neighboring property owners in the design and
siting of wireless facilities.” It is the type of facility rather than the licensing of the company that
desires 1o erect the facility that is determinative. The City’s telecom ordinance regulates
Monopoles in the right of ways. See Section 8 below.

7. “Leaving aside the mischaracterization of NextG’s proposed installation, screening from
the public right-of-way should not be required for utility infrastructure in the public right-
of-way because it is in the public right-of-way.” (p. 5)
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Pursuant to the City’s Telecommunications regulations and Design Review criteria wireless
telecommunications antennas must be screened to a degree commensurate with their location,
surroundings, and potential for adverse visual impacts. See 17.128.080(B) (Design Review
Criteria for Monopoles).

All wireless telecommunications facilities are held to the standards set forth in the City’s
ordinance. This regulatory ordinance assures that there is no unreasonable discrimination among
providers of functionally equivalent services and facilities.

Also, see criteria for conditional use permits generally under Planning Code Section
17.134.050(A), cited in the August 4, 2010, staff report which states in part, that the location,
size, design and operating characteristics of the proposed development will be compatible with
and will not adversely affect the livability or appropriate development of abutting properties and
the surrounding neighborhood, with consideration to be given to harmony in scale, bulk,
coverage and density....to harmful effect upon desirable neighborhood character..and to any
other impact of the development. The applicant’s design proposal is completely incongruous
with the location, design and operating characteristics of this open space area, which does not
include any similar structures within 500 radial feet of the applicant’s proposed location.

Further, Section 17.134.050(B) requires that the location, design, and-site planning of the
proposed development ....will be as attractive as the nature of the use and its location and setting
warrant. This was not case with appellant’s proposal, which did not take into account the
surrounding open space and natural environment as described previously.

Please note that in its original findings for denial under Attachment A of its August 4, 2010,
staff report, CEDA based one its findings on 17.134.050(F), but erroneously cited it as
17.134.050(E).

This finding cannot be made: the proposal does not conform to the Intent of the Urban Open
Space of the General Plan: “To identify, enhance and maintain land for parks and open space.
Its purpose is to maintain and urban park, schoolyard, and garden system which provides open
space for outdoor recreation, psychological and physical well-being, and relief from the urban
environment.”’ or to the following Policies of the General Plan’s Open Space, Conservation and
Recreation (OSCAR) Element:

POLICY OS-6.1: INTERGOVERNMENTAL COORDINATION
Coordinate Qakland’s open space planning with other agencies, including adjacent cities
and counties, the Port of Oakland, and the East Bay Regional Park District.

POLICY OS-10.2: MINIMIZING ADVERSE VISUAL IMPACTS
Encourage site planning for new development which minimizes adverse visual impacts
and takes advantages of opportunities for new vistas and scenic enhancement.
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POLICY OS-10.4: RETENTION OF CITY-OWNED OPEN SPACE IN SCENIC
CORRIDORS

Retain City-owned parcels adjacent to Skyline Boulevard, Shepherd Canyon Road, and
other scenic roadways to preserve panoramic views, vegetation, and natural character.

The location is along a natural wooded corridor serving as a gateway to City and regional parks
and facilities. The area offers relief for citizen and area residents from the built environment.
The relatively unspoiled character of the area should be maintained for the continued enjoyment
by residents and to maintain the economic viability of facilities to attract regional visitors.
Furthermore, the East Bay Regional Park District contacted CEDA about their concerns of such
an imposing structure in a scenic open space area,

8. “The Findings of Denial under OPC section 17.128.080(B) also makes it clear that
. collocation of wireless equipment on existing structures is not feasible in the area requiring
coverage because it is “completely lacking such structures.”” (p. 5)

Staff Response:

There are light standards to the south at the intersection of Joaquin Miller Road and Skyline
Boulevard and to the north at the Metropolitan Horsemen’s Association building on Skyline
Boulevard; there are existing utility poles on Skyline Boulevard north of the Chabot Space and
Science Center street entrance.

The applicant has not shown that this is the only location and the only design that will
accommodate the applicant’s proposed use or that this proposed use is necessary at this site.
As noted in this report, the applicant has been unwilling to investigate alternatives that would
provide a less intrusive location that would be consistent with the established City policies,
including but not limited to the City’s General Plan and open space policies. The applicant is
‘encouraged to review and investigate and apply for an alternative location that would be
consistent with the City’s existing ordinance and policies.

9. “However, this police power must be used reasonably and does not allow municipalities
to prohibit access to the public rights-of-way based on visual impact, as the Planning
Commission did when it denied NextG’s application.” (p. 6)

The Design Review and Telecommunications chapters of the Planning Code contains criteria
indicating projects must not generate excessive visual impacts, which is part of the aesthetic
impacts a city can consider when reviewing the siting of telecommunication facilities.
Furthermore, as discussed above, cities have clear authority to regulate the public right of way as
to time place and manner and may regulate, including denial of applications, based on aesthetic
concerns. Aesthetic concerns are fundamental to the visual fabric of an area. Sprint PCS Assets,
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LLCv. City of Palos Verdes Fstates, 583 F,3d 716, 725 (9th cir. 2009} Here, the location
proposed is in an important open space area of the city, which has been protected by numerous
city policies, as outlined in the staff report to the Planning commission. The proposed facility is
not compatible with the natural environment of the area and there are no similar facilities in that
arca. The design proposed in NextG’s CUP application is incompatible with the open space
environment Next G may propose alternative locations or alternative designs that would not
have an adverse visual impact on this open space area

NextG has not shown that the proposed location is the only feasible location for their facility, nor
that their facility is necessary at this location; NextG has not shown that the City’s regulation of
the right of way by denying the proposed facility at its proposed location is not reasonable.

Further, the proposal involved unshielded antennas. As an example, the project could be
redesigned to utilize shielded antennas attached or mounted inside of a new light standard (light

pole).

There are various types of monopoles and antennas that may be used, many of which include
shielded antennas. The City has the authority to consider aesthetics with respect to the siting of
wireless facilities. Shielding, and co-location on light poles are one of several feasible ways to
address aesthetics.

- Staff notes that the proposed type of facility can be attached to a light pole and screened by
enclosing the antenna in a cylinder that looks like the extension of the light pole. NextG has
used this type of installation in other places which removed the need for an additional stand-
alone monopole. Next G could also investigate alternative locations where poles are already
present and co-locate on existing poles, including light poles, street poles, traffic lights and
utility potes.

The ancillary equipment necessary for the antennas can also be screened, including placement
underground.

10. “NextG requested it be allowed to work with the Planning Commission and planning
staff on a solution in the public right-of-way that minimized adverse visual impact, but this
request was denied in favor a complete prohibition of critical telecommunications
infrastructure in the public right-of-way.” (p. 6)

Staff Response:

As stated earlier the city does not prohibit telecommunications facilities in the public rights of
way, NextG has not been willing to apply for an alternative location and design that would meet
the requirements of the City’s regulations.
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As described in the BACKGROUND section jof this report, on July 26, 2010 staff met with the
applicant to discuss the application. Staff reiterated its position including willingness to support
a revised proposal for a concealed facility located out of the pubiic right-of-way. When the
applicant explained it would not revise its proposal by relocating the proposed facility out of the
public right-of-way due to the fact that the company’s model strictly consists of construction
within public rights-of-way, staff advised the applicant that the requirement to locate only within
the public right-of-way is artificial and self-imposed; however, in the spirit of working with the
applicant to arrive at an acceptable project, staff also expressed willingness to consider a stealth
facility such as a light standard containing the facility and located within the public right-of-way.
The applicant did not express a desire to revise the proposal and at that time did not request
additional time and/or a continuance of the Planning Commission hearing date even though
CEDA 1ndicated to the applicant that they would be recommending denial of their application
based on the design proposal, which did not include any alternatives.

Further, the applicant could also have proposed alternative locations in the right of way that are
not located in a open space arca of regional significance. The proposed location and design is
not compatible with the character of the right of way and the open space area, which does not
contain any other large poles such as telephone poles or light standards.

To date, NextG has not been willing to consider alternative locations and designs that would be
consistent with the City’s regulations (see below).

12. “NextG now respectfully requests City Council accept NextG’s proposal to work with
the City to find a solution in the public right-of-way that minimized visual impact while
also meeting NextG’s network coverage objectives in this “dead zone.” (p. 6)

Staff Response:

The Applicant has provided alternative proposals with their appeal to replace the proposal that
was denied (see Attachment A). The changes essentially consist of switching pole material from
wood to metal, adding illumination, locating related equipment on the ground as cabinets, and
locating the pole closer to the street entrance. Staff and the Planning Commission have not
reviewed the new alternatives NextG proposed in their appeal. To do so requires submittal of a
new application to the Planning and Zoning Department as previously indicated by the Planning
Commission.

The Applicant has not provided any evidence that the proposed area is in fact a “dead zone.”
Further the applicant has not provided any evidence that the proposed location and design 1s the
only way of addressing the asserted “dead zone.” NextG, as the applicant has the burden to
show the lack of available and technologically feasible alternatives to address a significant gap in
coverage. At this point, they have not met their burden. There is no evidence before the City
that the current location is necessary to close a significant gap in coverage. In addition, only
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FCC-licensed providers may assert a significant gap in coverage. Since NextG is not itself an
FCC-licensed wireless provider, it is at best unclear whether NextG can assert a significant gap
in coverage on its own behalf. If an FCC-licensed provider were to approach the City asserting a
significant gap in coverage in this area, that provider would have to show both the significant
gap and that the proposed site was the least intrusive means to close that significant gap. No
such showing has been made.

The City is not opposed to a facility necessary to close a significant gap from an FCC-licensed
provider so long as the facility is located and designed in the least intrusive manner available to
close this gap. First, the provider would have to provide evidence of a significant gap in
coverage. Then the provider would have to show that the proposed facility was the least
intrusive means of addressing this gap in coverage. The facility would have to meet the required
findings for a Conditional Use Permit and Design Review. This might be achieved with an
alternative design and location such as a stealth facility co-located with a new street standard
situated adjacent to a park street entrance. If the provider asserts that it cannot close a
significant gap in coverage and still meet the requirements of the City’s regulations, the provider
would have the burden to prove this and the City could then consider the least intrusive means of
closing this significant gap.

However, at this time there has been no showing of a significant gap in service from an FCC-
licensed provider or that the proposed monopole, as located and designed is the least intrusive
way to close this gap.

ENVIRONMENTAL DETERMINATION

As stated in the Planning Commission report, CEQA statutorily exempts projects which are
disapproved (Guidelines Section 15270). Therefore, the City Council's action to uphold the
Planning Commission's denial of this application, as recommended in this staff report, is exempt
from CEQA.

Staff would note that, given the impacts of the regional park and open space area, the aesthetic
concerns and the inconsistencies between the proposed project and the General Plan, as set forth
in the Planning Commiission's staff report and its determination and in this staff report, should
the Council determine that this application should be processed as currently proposed, Staff
believes that an initial study under CEQA would be required to determine whether the project
has potential significant adverse environmental impacts and what type of environmental review
under CEQA is required prior to a consideration of approval of the project that is the subject of
this appeal. This review has not occurred because of the staff recommendation for denial and the
Planning Commission's determination to deny this application. Analysis under CEQA would be
required prior to any further processing for any application for telecommunications facilities, as
proposed by this appellant or any other applicant.
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SUSTAINABLE OPPORTUNITIES

Economic:

To deny the appeal and disallow construction of a 41°-5” pole might result in the maintained
attendance of regional visitors paying fees to visit Roberts Park due to the protection of the
natural environment sought by open space enthusiasts.

Environmental:
To deny the appeal and disallow construction of the 41°-5” pole would protect the natural
environment in an open $pace zone.

Social:

To deny the appeal and disallow construction of a 41°-5" pole would protect the experience of
citizens including children who live in densely-developed areas of Oakland and rely on the
City’s open space zone for short respites from the urban environment.

DISABILITY AND SENIOR CITIZEN ACCESS

The appeal or proposed construction would not affect access including to disabled or senior
citizens. :
RECOMMENDATION(S) AND RATIONALE

Staff recommends the City Council deny the Appeal and uphold the Planning Commission’s
decision to deny the application. Staff has attached a Resolution for denial to this report.
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ACTION REQUESTED OF THE CITY COUNCIL

Staff requests that the City Council Adopt a Resolution Denying Appeal #A10223 and
Upholding the Decision of the Planning Commission to Deny Case #CM10131 for a 41°-5"-tall
Monopole Wireless Telecommunications Facility in the Open Space Zone section of Public
Right-of-Way on Skyline Blvd. north of the Roberts Park street entrance.

Respectfully submutted,

Walter S. Cohen, Director
Community and Economic Development Agency

Reviewed by:
Scott Miller, Zoning Manager
Acting Deputy Director, CEDA

Prepared by:
Aubrey Rose, Planner 1
Planning and Zoning Division

- et -

FORWARDED TO THE
CITY COUNCIL:
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Y
H

Office of the City Administrator

ATTACHMENTS

~A. Appeal letter by Ms. Natasha Emst (legal counsel)/NextG Networks of California
submitted August 16, 2010 (contains Exhibit 4. Alternative Design Proposals)
B. Planning Commission staff report dated August 4, 2010
C. Planning Commission staff report dated July 21, 2010 (contains Appeal letter by Ms.
Natasha Ernst/NextG dated May 24, 2010 and Zonmg Manager’s admmlstratlve
determination letter dated May 13, 2010)
D. Description of Physical Location

Item:
City Council
November 9, 2010



ATTACHMENT A

Appeél letter by Ms. Natasha Ernst (legal counsel)/NextG Networks of
California submitted August 16, 2010 (contains Exhibit 4. Alternative
Design Proposals)



Corporate Headquarters: Writer’s Contact Information:

NextG Networks, Inc. Natasha Ernst, Esq.
2216 O'Toole Ave. NextG Networks of California, Inc,
O San José, California 95131
Tel: (206) 419-9800
Fax: (408) 383-5397
Tel: (408) 954-1580 Email: nernst@nextgnetworks.net
NextG Networks Fax: {408} 383-5397

Web: www.nextgnetworks.net
EMPOWERING NEXT GENERATION
WIRELESS NETWORKS

August 15,2010

City of Oakland

Attn: Aubrey Rose

Planning and Zoning Services Division
250 Frank H. Ogawa Plaza, Ste 2114
Oakland, CA 95131

RE: Case File No. CM10131; Skyline Boulevard, public right-of-way adjacent to 10902
Skyline Blvd. (NextG Node No. 30)

Dear Mr. Rose:

Pursuant to City of Oakland Planning Code (“OPC"™) section 17.134.070, NextG Networks of
California, Inc. (“NextG”) appeals the Planning Commission decision to deny NextG’s major
conditional use permit (“CUP™) application in the above referenced case. The decision was
arbitrary and capricious first, because there is no ordinance published within OPC that requires a
CUP for a utility pole, and second, because even if a CUP could be required, the Planning
Commission summarily dismissed the application and issued a denial in spite of NextG’s
requests to present alternatives.

The application is for placement of a utility pole in a vacant portion of the public right-of-way
along Skyline Boulevard near the entrance to the swimming facilities and a bus stop at
approximately 10902 Skyline Boulevard. The utility pole will bring critical wireless
telecommunications services to this area, which is a well-known “dead zone™ in the Oakland
Hills. Specifically at issue is the applicability of Public Utilities Code section 790!, and the
City’s concerns about visual impact of the proposed utility pole in the public right-of-way. The
Planning Commission’s denial was arbitrary and capricious because the Planning Commission
refused to consider alternative options that NextG offered the could minimize visual impact in
the public right-of-way, and further, the Planning Commission issued a decision over NextG’s
protests that the Planning Commission has never previously exercised its authority similarly for
placements of other utility poles by regulated utility companies, like NextG.

At this point, NextG has already constructed several miles of fiber optic cable underground in the
public rights-of-way that are currently inactive because the appurtenant wireless equipment has
been denied permits by the City of Oakland (“City”) Planning Commission. This substantial
investment is at risk until the City determines it will allow all of NextG’s ielecommunications


http://www.nextgnetworks.net
mailto:nernst@nextgnetworks.net
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infrastructure in the public right-of-way, pursuant 1o the authorization granted to NextG by the
California Public Utility Commission (“CPUC”) under Public Utilities Code section 7901 to
construct utility infrastructure, such as utility poles, in the public rights-of-way.

At the public hearing, NextG offered to work with the City on a solution to the visual impact
with the understanding that the installation be in the public right-of-way. As discussed below, the
Planning Commission erred by requiring a major CUP for a utility pole in the public right-of way
and then by denying the application because it found the installation could not be screened from
the public right-of-way, as required by major CUP criteria.

NextG would like to work with the City on a solution in the public right-of-way in compliance
with state and federal law. NextG respectfully requests that the City Council hear NextG’s
application de nove and issue NextG a permit for either the original utility installation design or
one of the alternative designs and locations NextG is offering the City. If the City finds that its
current planning code does not require approval by the Planning Commission for utility
installations in the public right-of-way, then NextG requests that the City Council require the
appropriate City department or division grant NextG’s permit pursuant to the same process’
applied to other public utilities.

Background

NextG is a regulated “telephone corporation” with a statewide franchise under California Public
Utilities Code section 7901 with the right to construct utility poles in the public right-of-way.
NextG is not a wireless company and thus has different rights and responsibilities than the
wireless carriers, such as Verizon, Sprint, T-Mobile, etc. Through the process required by
California Public Utilities Code §1001 et seq, NextG was granted a certificate of public
convenience and necessity (“CPCN™) by the CPUC, authorizing a statewide franchise under the
terms of D 03-01-061 (Jan. 30, 2003). NextG’s initial authorization was as a “limited-facilities
based provider of telecommunications services,” which meant that NextG had no right to install
its own poles. In D 07-04-045 (Apr. 12, 2007), the CPUC granted NextG “full-facilities based
authority,” including the right to install its own utility infrastructure in the public rights-of-ways.

. NextG is a wireline telecommunications company with wireless elements to enable it to provide
point-to-point radio transport services over fiber optic cable. NextG installed miles of fiber optic
cable and approximately twenty-one {21} wireless attachments in the City in its first phase
network completed last year. Prior to submitting permits for the second phase of its
telecommunications network (also consisting of fiber optic cable and wireless attachments),
NextG proactively sought direction from the City Planning and Zoning Division of the
Community and Economic Development Agency (“CEDA™) regarding the placement of four (4)
new utility poles that would ultimately have wireless attachments in addition to electric and
communication wire attachments. NextG’s government relations director Sharon James was
advised by the City’s staff member, Mr. Eric Angstadt in February 2010, that the process should
be Small Project Design Review. Relying on this direction, NextG prepared master applications
and submitted them on March 12, 2010, provided as Exhibit 1.
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On April 9, 2010, NextG received a letter from the Planning and Zoning Division stating a
contrary position to the one taken when Ms. James consulted with Mr. Angstadt, /.e., that
NextG’s four (4) new utility poles were considered “monopoles™ under the City Planning Code
because they include a proposed antenna (even though utility poles installed by other utilities,
with even larger attachments of transformers, cable boxes, switches, and other apparatus are not
“monopoles™). On April 16, 2010, NextG responded to the City’s letter and, hoping to illustrate
the stark difference between utility infrastructure like NextG’s and other utilities (in the right-of-
way) and monopoles (large steel structures installed on private property), NextG provided
examples of a utility pole with wireless attachments versus a “monopole” in its letter, attached
with all the correspondence between NextG and the City as Exhibit 2. On April 19, 2010, NextG
met with the City for further discussion, and the City requested more information regarding
NextG’s regulatory status and analysis of the City’s Planning Code, which was provided on April
29,2010. On May 13, 2010, the City restated its position from April 9, 2010 that NextG’s utility
poles are “monopoles” requiring major CUP permits and made a general reference to the
telecommunications section 17.128.

NextG filed a major CUP application for the above referenced site. At the same time, NextG
appealed the administrative determination on May 24, 2010 and appeared before the Planning
Commission on July 21, 2010. NextG argued that its status as a regulated utility under Public
Utilities Code section 7901 allowed it to set utility poles in the public right-of-way because it is a
utility company, nof a wireless company. NextG pointed to OPC section 17.11.140, which
defines essential service activities to include “telephone distribution lines and poles.” The
Planning Commission upheld the administrative determination, and NextG did not bring a further
challenge.

Prior to the Planning Commission meeting on August 4, 2010, NextG met with staff in order to
determine what could be done in order to obtain a staff recommendation of approval of the
application, but no resolution could be reached because of staff’s insistence that NextG locate its
utility pole outside of the public right-of-way, in spite of California Public Utilities Code section
7901, which is a specific grant to place utility poles within the public right-of-way. As the
California Court of Appeals has clearly held, “telephone companies have the right to use the
public highways to install their facilities.” Williams Communications, LLC v. City of Riverside,
114 Cal.App.4th 642 (2003).

On August 4, 2010, NextG appeared before the Planning Commission in support of the above
referenced application. NextG explained that there appeared to be confusion regarding NextG’s
regulatory status and emphasized that it is not a wireless carrier, but rather a regulated utility
company with different rights and responsibilities than wireless carriers, particularly the right to
set utility poles in the public right-of-way. The Planning Commission denied NextG’s
application.

For the following reasons, the Planning Commission’s decision is in error, an abuse of its
discretion, and unsupported by substantial evidence, and therefore, should be reversed by the City
Council.
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The Planning Commission’s Decision is Inconsisient with Law

The Planning Commission, just like City Council, is bound by all applicable federal, state and
local laws, including in particular California Public Utilities Code section 7901, which states:

Telegraph or telephone corporations may construct lines of telegraph or telephone lines
along and upon any public road or highway, along or across any of the waters or lands
within this State, and may erect poles, posts, piers, or abutments for supporting the
insulators, wires, and other necessary fixtures of their lines, in such manner and at such
points as not to incommode the public use of the road or highway or interrupt the
navigation of the waters,

Put plainly, the Planning Commission’s denial of NextG constructing a pole in the public right-
of-way for telecommunications services violates section 7901 of California’s Public Utilities
Code as well as the federal Telecommunications Act of 1996, specifically section 253,

NextG does not dispute that the City has jurisdiction over and the responsibility to manage the
public rights-of-way; however, state law and federal law require municipalities treat both
-competitive local exchange carriers (“CLEC”) like NextG and incumbent local exchange carriers
(“ILEC”) like AT&T in an equal and nondiscriminatory manner. See TCG New York, Inc. v. City
of White Plains, 305 F.3d 67, 79-80 (2™ Cir. 2002) (the City of White Plains, New York ran
afoul of the law when it treated the ILEC differently than a CLEC). Public Utilities Code section
7901.1(b} states that the control exercised by municipalities over access to the public rights-of-
way “be reasonable” and “at a minimum, be applied to all entities in an equivalent manner.”
Section 253(c) of the Telecommunications Act requires cities to manage “use of public rights-of-
way on a nondiscriminatory basis.”

NextG had reviewed the OPC, and it does not speak to governing utility infrastructure (including
telecommunications, cable, electric or other similar infrastructure) in the public right-of-way.
As drafted, the Planning Code contemplates private property and becomes nonsensical when
applied to the public right-of-way. By way of example, OPC section 17.11.060 states that a
minor CUP is required for “[e]lectric, gas, and telephone distribution lines and poles™ in the
Open Space Zone. Yet, if the City were to apply this requirement to the public rights-of-way

_ (which it never has), there would be direct conflict with section 17.11.140, which exempts
essential services (presumably when in the public right-of-way). In point of fact, there are
hundreds of utility poles in the public rights-of-way in the Open Space Zone throughout
Oakland, none of which went through the Planning & Zoning Division. This demonstrates not
only that the Planning Code does not literally apply (as it is written) to the public rights-of-way,
but also that the Planning Code does not (as it is applied) carry over to the public right-of-way.

The City would not require the ILEC to get a major CUP to set a new utility pole in the public
right-of-way because, as staff accurately pointed out in its staff report to Case No. A10129, OPC
Section 17.11.140 exempts “telephone distribution lines and poles™ in the public rights-of-way.
Since the City’s code does not require CUPs for other users of the public rights-of-way, the City
cannot arbitrarily create new criteria just to fit NextG. Indeed, federal courts have held that a
local government cannot “arbitrarily invent new criteria” and new processes that do not “go to
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any of the criteria set out in the Zoning Code.” T-Mobile vs. Wyandotte County, 546 F.3d 1299
(10th Cir. 2008), citing Virginia Metronet, Inc. v. Bd. of Supervisors of James City County., Va.,
984 F.Supp. 966, 974 n. 14 (E.D.Va.1998); also see New Par v. City of Saginaw, 301 F.3d 390,
398 (6th Cir.2002), Town of Amherst, N.H. v. Omnipoint Commc'ns Enters., Inc., 173 F.3d 9, 14
(1st Cir.1999). Therefore, the City’s application of the Planning Code to the public right-of-way
is in error.

The staff report for the above referenced case mischaracterized NextG as acting “for Verizon”
and inaccurately referred to NextG’s utility pole as a “monopole” and to the public right-of-way
as the “lease area.” Treating the public right-of-way as private property loses site of the public
rights-of-way as the traditional utility corridor for utility infrastructure, in line with NextG’s
request to place a utility pole in it. By treating NextG like a wireless carrier, which is it 1s not,
rather than a regulated CLEC with the same rights and responsibilities as the ILEC and other
utility entities, the City violated state and federal law by managing the public rights-of-way in a
discriminatory and unequal manner,

In addition, the City’s management of the public rights-of-way may not “prohibit or have the
effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service.” 47 U.S.C. § 253(a). To the extent NextG’s telecommunications
infrastructure serves wireless communications, the City also must comply with section
332 THBYGXNID, which states that municipalities, “shall not prohibit or have the effect of
prohibiting the provision of personal wireless services.”

The Findings for Denial adopted by the Planning Commission found that NextG’s installation
“would not be compatible with the surrounding open space/region-serving park area, would
contain unsightly attached equipment, and would be excessively tall and bulky in comparison to
the minimal examples of man-made structures found in the area.” Oakland City Planning
Commission Staff Report, Case File Number CM10-140, 6 (August 4, 2010) (attached as Exhibit
3). The finding under UCP section 17.128.080(B) item 3 states that *[t]lhe Monopole would not
be screened” from “the road” and thus will be in public view. Leaving aside the
mischaracterization of NextG’s proposed instailation, screening from the public right-of-way
should not be required for utility infrastructure in the public right-of-way because it is in the
public right-of-way. NextG is a utility, and like other utilities, operates in the utility corridor—
the public right-of-way. This finding exemplifies how the OCP was not designed to be applied to
the public right-of-way, but rather only to private property.

The Findings of Denial under OCP section 17.128.080(B) also makes is clear that coliocation of
wireless equipment on existing structures is not feasible in the area requiring coverage because it
is “completely lacking such structures.” NextG has already installed miles of fiber optic cable
underground, but the appurtenant wireless equipment must be above ground with an antenna
located at adequate height to meet coverage objectives. namely providing seamless coverage to
- vehicular traffic so that “drop calls™ are avoided in this notorious dead-zone. Michael Libbey,
Verizon Improves Cell Coverage in Some Oakland Hills Areas, but Not Others, Oakland Hills
Examiner (June 20, 2009), available at: hitp://www.examiner.com/hills-in-oakland/verizon-
improves-cell-coverage-some-oakland-hills-arcas-but-not-others (last visited Aug. 15, 2010)


http://www.examiner.com/hills-in-oakland/verizonimproves-ceil-coverage-some-oakland-hills-areas-but-not-others
http://www.examiner.com/hills-in-oakland/verizonimproves-ceil-coverage-some-oakland-hills-areas-but-not-others

Mr. Rose
Page 6

(Michael Libbey wrote a series of articles came out in 2009 documenting the lack of cell phone
coverage in the Qakland Hills.)

NextG repeatedly explained that it is a regulated utility company with the right to construct utility
infrastructure in the public right-of-way, and while it would like to work with staff on a design
that it would consider “more compatible” with the surrounding area, all installations had to be in
the public right-of-way, pursuant to NextG’s authority under state and federal law. NextG
requested the Planning Commission instruct staff to work with NextG on a solution in the public
right-of-way. The Planning Commission rejected NextG’s application and request to find a
workable solution, which effectively prohibits NextG from providing telecommunications
services in this area of the Oakland Hills, in violation of state and federal laws.

Minimization of Visual Impact while Achieving Telecommunications Service Objectives

NextG understands the City’s goal of permitting utility infrastructure that minimizes the visual
impact on the surrounding area. Recent case law acknowledged that aesthetics may be
considered when determining “when, were and how telecommunications service providers gain
entry to the public rights-of-way.” Sprint PCS Assets, LLC v. City of Palos Verdes Estates, 583
F.3d 716, 725 (9" Cir. 2009). However, this police power must be used reasonably and does not
allow municipalities to prohibit access to the public rights-of-way based on visual impact, as the
Planning Commission did when it denied Next(’s application.

The court states that “a company can ‘access’ a city’s rights-of-way in both aesthetically benign
and aesthetically offensive ways. It is certainly within a city’s authority to permit the former and
not the later.” /d. Again, by denying NextG’s application completely and refusing to consider
any construction in the public right-of-way, the Planning Commission violated Public Utility
Code section 7901.1 and abused its discretion of what constitutes “visual impact™ under the
Oakland Comprehensive Plan, Policy O8-10-2. The Finding for Denial recognize that Policy
08S-10-2 encourages “site planning for new development that minimizes adverse visual impact.”
Minimal adverse impact acknowledges that some impact will be made. NextG requested it be
allowed to work with the Planning Commission and planning staff on a solution in the public
right-of-way that minimized adverse visual impact, but this request was denied in favor a
complete prohibition of critical telecommunications infrastructure in the public right-of-way.
During the Planning Commission, planning staff also mentioned that it did not have the
resources to continue working with NextG to find an acceptable solution, which is not in the
Findings of Denial or an acceptable reason for recommending denial.

NextG now respectfully requests City Council accept NextG’s proposal to work with the City to
find a solution in the public right-of-way that minimized visual impact while also meeting
NextG’s network coverage objectives in this “dead zone.” This section of Skyline Boulevard is
very dark and winding and lacks streetlights. NextG would like to work with the City to find an
alternative design or location along the ROW, such as a streetlight in the public right-of-way
near one of the entrances to park facilities.

For the City’s consideration, Next(G is attaching as Exhibit 4 a number of photo simulations
showing various types of structure near the entrance to the swimming facilities near an existing
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bus stop. NextG has designed a number of different options for the City’s consideration,
including a simple wood pole, a steel pole, or, if the City would like to provide light to the bus
stop location, a wood pole with a lighting attachment or a steel pole with a lighting attachment.
In all cases, the antennas are attached discretely at the top of the structure, and the equipment is
placed aesthetically in nearby ground furniture. NextG hopes that the City finds one of these to
be an “aesthetically benign” solution. If not, NextG is willing to continue working with the City
to modify the design further.

NextG has also deterrnined that this location will enable it to meet its telecommunications
service objective of providing seamless coverage to Skyline Boulevard. A common customer
complaint is the “dropped call” experienced when a roadway lacks coverage, which is the
situation on Skyline Boulevard in this area. People demand seamless cellphone services always,
but particularly in an emergency situation. Some recent high profile incidents where the lack of
cell phone coverage compromised people’s safety prompted Senator Kerry to reprimand a
national wireless provider for inadequate coverage. Matt Pilon, Sen. Kerry Calls for Better
Phone Service, Amherst Bulletin, available at: http://www.amherstbulletin.com/story/id/1 77160/
(last visited Aug. 15, 2010).

It is not hard to imagine a similar safety risk along this portion of Skyline Boulevard, which is a
dark, winding road without streetlights or other lighting structures. In addition to the lack of
vehicular coverage, hikers lost or injured in the woods similarly lack the ability to call for heip.
Communication is vital everywhere. but particularly in our wildfire and earthquake-prone region.
This installation comes equipped with a battery backup unit, enabling communication services to
continue even with a power outage. Wireless communications, with its GPS capabilities, provide
a link that often means the difference between life and death.

NextG's Facilities Meet All Other Applicable Requirements

The City deemed NextG’s application for a major CUP complete, and no other issues were raised
in the staff report or at the Planning Commission meeting aside from the visual impact issue. As
such, NextG would like to work with the City to resolve this last remaining impediment.

Conclusion

For the reasons stated above, NextG respectfully requests that the City Council hear NextG’s
application de novo and issue NextG a permit for either the original utility installation design or
one of the alternative designs and locations NextG is offering the City. If the City finds that its
current planning code does not require approval by the Planning Commission for utility
installations in the public right-of-way, then NextG requests that the City Council require the
appropriate City department or division grant NextG’s permit pursuant to the same process
applied to other public utilities.

NextG looks forward to working with the City Council, the Planning Commission and planning
staff on a successful resolution of this issue.


http://www.amherstbullefin.com/story/id/l77160/
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Best regards,

sl fui~

Natasha Ernst
Government & Utility Counsel

Enclosures:

Application Form for Appeal

Appeal fee ($1,352.91)

Exhibit 1. Original Application for Small Project Design Review
Exhibit 2. Correspondence between NextG and the City

Exhibit 3. Staff Report with the Major CUP Application Package
Exhibit 4. Alternative Design Proposals
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ATTACHMENT B

Planning Commission staff report dated August 4, 2010
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Oakhmd City Planning Commzsszon | | - STAFF REPORT
_ Case Flle Nuomber CM10-131 : : _

f :-Aﬁgust4,_20](}

. .

Location:

. Asse-ssor’sAParcel Nuinber: .
~ Proposak

Applicant/
Phone Number:
Owner

Planmng Permits Required:.

General Plan:

Zoning:

- Environmental
Determination:

Historic Status:

Service Dehvery District:
_City Council District:
Date Filed:

Staff Recommendation:

" Finality of Decision:

-For Further Information:

City of Qakland

" Projects Which Are Dlsapproved

- IV ~8an Antomo/antvalc

- June 3, 2010
_ To dény the application

'Contact case plannér Aubrey Rose, Planneér II at (510) 238—2071 A

Skyline Boulevard (north of Roberts park, east side of street) A

Noite -

To install a 41°-57-tall Monopole Telecommumcahons F amhty in
the public right-of-way along Skyline Boulevard.

Sharon James / NextG (for Venzon)

(408) 426-6629 -

Major Conditional Use Pemnt w1th two (2) sets of addmonal
findings to allow a Monopole Telecommunications Facility in the
OS Zone (OMC Sec. 17.11.080, 128.080(C), 134.020(A)3)(D)’
Urban Qpen Space

OS (RSP) Open Space (Region-Serving Park) Zone-

Exempt, Section 15270 of the State CEQA Gmdelmes

No Historic Status (vacant portion of public nght~of—way)

4 — Quan

Appealable to City Council within 10 days ‘

or arose{w;oakiandnet com

‘:SUMMARY

' 'I'he applicant Sharon James of NextG (for Verizon) rcquests Planmng Cormmss:on approval of a Major

Conditional Use Permif with two (2) scts of additional findings to install a 41>-5"-tall Monopole

" Telecommunications Facility in the public right-of-way. The request requires Planning Commission

review, pursuam to the P]anmng Code, because the proposed project involves a Monopole in an Opeh

Spacc Zone.

(Attachment A)

‘ Staff rccornmcnds demal of the requcsted pcmuts as dcscnbcd in ﬂns rcport, subjcct to Fmdlngs for Denial '

#2



CITY OF OAKLAND PLANNING COMMISSION

//// N

 OS (RSP)

~ © 0S (RCA)

R il e U

o . — : . Foot L o 0 o
0 375 - 750 . 1,500 - © 2,250 3,000 B C . '

CaseFile: = CM10-131 B
. Applicant:* - Sharon James/NextG - e
. Address: " ° Skyline Blvd, east side of street -~ .
. __ .. <(north of Roberts Parkentrance) = &
Zome: .o  OS(RSP). Lo T
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PROPERTY DESCRIPTION

- The property is an unpaved portion of City pubhc nght-of—way s1tuated along51dc a two-way section of
. Skyline Boulevard lacking sidewalks. The site is adjacent to the street enfrance to Roberts Park (East Bay -
:chlonal Park District), indicated by signage. To the rear of the site is a fire trail leading into the park
with a wooden fence facing the street. Both sides of the street are lined by forests consisting primarily of
Redwoods. The only man-made features present at or adjacent to the site are the park sign, trail fence,

- and No Parking Signs. The closest structures similar in height are traffic signals and lights standards
located at the terminus of Joaquin Miller Drive at Skyline Boulevard located approximately 2,500-radial-
feet to the south and a light standard on Skyline Boulevard located approximately 2,000-radial-feet to the

‘north located at a crosswalk. There are no structures directly along the public rlght-of-way closc to the
hclght of thc - proposed poles in proxlmlty to thc proposed site.

PROJECT DESCRIPTION

The pro_;ect is to install a 41 -5"-foot tall wooden Monopolc Tclecommmncattons Faclhty w1th two (2)

panel antennas attached to the 41°-5 wooden pole at 33'.5” top height. The lease area would measure a

- few square feet in area and the Monopole would be set back apprommately ten-feet from the edgeof -

- street pavement. The Monopole would also have a utility meter, equipment cabinet (24" tall x 36"wide X
14" dccp) and large battery (33" tall x 6” wide x 6” deep) attached fo it at between 7°-6” and 19°-7" in

- height, rcspcctwcly -All attachrnents will be pamtcd to match-the color of the wooden pole. The purpose

of the project is to improve cellular telephone reception in the area. ‘Other carriers would be eligible to
‘ apply to co-locatc ON OT use the services of thc Monopole.

- GENERAL PLAN ANALYSIS

The proposcd project site is locatcd inan Urban Opcn Spacc of the General Plan’s Land Usc &
Transportation Element (LUTE). The Initent of the area is: “To identify, enkance and maintain land for.

- parks and open: space Its purpose is to maintain and urban park; schoolyard, “and garden system which

. provides open spac'e Jor outdoor recreation, psycholog:cal and physical well-being, and relief, Jrom the

' urban environment.” The site is located in 2 Maintain and Enhance area of the LUTE. The proposal

* does not conform to the LUTE or'to the following Policies of the Gcncral Plan’s Open Space
Conservation and Recreation (OSCAR) Element ‘

: _POLICY 0S8-6.1: H\I'I'ERGOVERNMETNAL COORDINATION C '
"+ Coordinate Oaldand’s open space planning with other agencies, including adjaccnt cities. and
; counucs the Port of Oakland, and the East Ba},r chlonal Park Dnstnct S

.POLICY 08-10.2: M]NIMIZING ADVERSE VISUAL TMPACTS -
Encourage site plaming for new development which minimizes adverse visual lmpacts and takes-
= -advantages of opportumtxcs for new vistas and sccmc enhancement

- POLICY OS 10.4; RETENTION OF CITY-OWNED OPEN SPACE IN SCENIC CORRIDORS
*- ‘Retain City-owned parcels adjacent to Skyline Boulevard, Shepherd Canyon Road, and other
sccmc roadways to prcscrvc panoramlc Views, vcgctahon, and natural: character ‘ :

‘The proposal is not in confom:ance w1th the General Plan, -The locanon is along a natural woodcd

comdor scrvmg asa ga tcway to a C“y faclhty and rchona] Pa!'k The area offcrs rchcf fot citizens a.nd S
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area residents from the built environment. The character of the area should be maintained for the
continued enj oyment by residents: and to mamtam the economic viability of facilities to attract regional

visitors.

"ZON]NG ANALYSIS

The proposed project site is located within the OS (R.SP) Open Space (Reglon-Semng Park) Zone. The
Intent of the OS (RSP) Zone is: “to create, preserve, and enhance land for permanent.open space to meet
the active and passive recreational needs of Oakland residents and to promate park uses which are

. compatible with surrounding land uses and the city’s. natural environment. The zone is typically

" appropriate in areqs of public open space only.” The proposal is not consistent with the Intent of the

- Zoning District or with thc' fol]oWing Purposes of the Zoning regulations: . : :

“To especmﬂy protect and improve the appearance and orderliness of major trafficways and transit
lines and views therefrom, thereby increasing. the enjoyment of travel, reducing traffic hazards, and
enhancing the image of Oakland der:ved by res:dents businesspeople, commuters, visitors, and

patentzal investors;

7o protect , .*ize very .s‘ubszam:a! pub}zc mve.rtmenz n, and the ckaraczer and dignity of, public
buildings, open spaces, thoroughfares, and rapzd transit lines " {OMC Sec. 17 07.030(L), (M), .

: The proposa] is also not consxstcnt with the following development standard for Monopolcs: '

. The eqmpmem shelter or.cabinet must be concealed from publ:c view or made companble with the
- archztecmre of the surrounding structures or placed underground. (OMC Sec. 17.128. OSO(A)(Z))

: ,In conclnsxon the proposal is 1ncon51stent with the Planning Code and findings required to approve the
. . project cannot be made (Attachment A Findings for Denial). The proposed structure would not
" . preserve open space and wolild not be' compatible with the minimal built environment and prevailing
natural environment in the area, The design is bulky as it would contain cqmpment and-the area does not
- contain any other large poles such as light standards, telephone poles, or teleconunumcatmns facilities -
: such as rnonopoles Lastly, the proposcd fac:hty is not complcmcntary to Roberts Park :

ENVIRONMENTAL DETERMINATION .

o The Cahfonua En\hronmenta] Quality Act (CEQA) Guldelmes statutorﬂy exempt pTOJeCtS wh1ch are
dlsapproved (Sectmn 15270) and the pmposal is therefore not subject to furthcr Environmental Revncw

KEY ISSUES AND INIPACTS

. The apphcant has submtttcd a Site Desngn Altematxves Analysis as rcqun-ed fora facxhty lackmg
concealment. ‘The Analysis indicates no preferred snes containing buildings for attachment located

within-the'area. Staff finds the Analysxs 10 hold merit, especially since the Analysis is- gencrally meant to

apply to facilitics that are smaller than a Monopole and can be attached toa building. However, the

proposal would create adverse unpacts to a wooded corridor serving as a gateway to City and. regional -

“- facilities located in a park/open space'drea. Staff is not opposcd to the use; however, due to lack of 4
: conccalmcnt, the fac:hty would bc mcompatlblc with the surroundmg natural cnwronmcnt. Therefore, -
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' - staff recommends the Planning. Commlsmon deny the requested Maj or Condmonal Use Perrmt and two o
(2) sets of addmonal ﬁndmgs fora Monopo!e Telecommuriications Facrllty in the-Open Space éone '

. East Bay Regional Park D1stnct representatwes have contacted the Planmng & Zorung Department to
eXpress Concerm regardxng the apphcatxon due to the proxmnty of the project sxte to the entrance of
Roberts, Park :

* RECOMMENDATIONS: 1. Affim staff’s envirormental determination.
2 Deny the' MB.]OT Condmonal Use Pcrrmt and two (2) sets of additional
‘ ﬁndmgs
Prepared by‘ :
AUBREY RO
-+, Planner I
Approved by
“SCOTTMILLER
‘ ‘Zonmg Manager
e Approved for forwardmg to the _

. C ANGSTADT
-7 ‘Deputy Director .
: Cmmnm1ty and Ecbnomlc Development Agency

A"f-TAé'f’Im:Nfrs:

Fmdmgs for Dema.l

Plans with Photo-Slmulanons

-Network diagram (gencral)

‘Site Design Alternatives Analys:s Ny

Radio Frequency A.naIysxs (’RF Ermssmns Report) by Jerrold T Bushberg dated May ’70
e 2010 S : : . :

.fﬁ":cﬂ .O’.w’?é'* 5
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Attachment A F mdmgs for Demal

: ThlS proposal does not meet the required f’mdmgs under General Use Permit Criteria (O_MC Sec.

17.134.050), Conditional Use Permit Criteria for Monopoles (OMC Sec. 17.128. 080(C)), and Design
-Review for Monopoles (OMC Sec. 17,128.080(B)), as set forth below. Required findings that cannot be

made are shown inbold type' expla.nations as to why these ﬁndings cannot be made are in normal type.

SECTION 17. 134 050 — GENERAL USE PERMIT CRITERIA: :
A, That the location, size, design, and operating characteristics of the proposed development will
be compatible with and will not adversely affect the livability or appropnate development of
abutting properties and the surrounding neighborhoed, with ¢onsideration to be given to harmony
in scale, bulk, coverage, and density; to the availability of civic facilities and utilities; to harmful
effect, if any, upon desirable neighborhood character; to the genération of traffic and the capacity
" of surrounding streets, ancl to any other re!evant impact of the development
;“_,w
“This ﬁndmg cannot be made. the proposed Monopole would not be compauble with the
. surrounding open space/reglon-servmg park area, would contain unsightly attached ‘
. equipment, and would be excessively tall and bulky in comparison to the minimal examples
-, of man-made struetures found in the area. The design of the tall pole with attached
- equipment along a scenic stretch of Skyline Boulevard that is uiencurabered by similar man-
"+ made structures (including power poles and hght standards) will adversely affect the
| neighborhood character. Manmade objects in the vicinity are essentially limited to necessary
! No Parking signs, a trail fence, and a regional. park sign, which are much smaller than the
.'proposed 41/ -5”-tall Monopole. :
'E. That the proposal conforms in all significant respects with the Oak.land Comprehenswe Plan
‘and with any other apphcable plan or development control map Which has been adopted by the >
City Council. .

" This ﬁriding cannot be made: the proposal does not conform to the Intent of the Urban Open Space of the
_General Plan: “To identify, enhance and maintain land for parks and open space. Its purpose is 0
mamtam arid urban park, schoolyard and-garden system which provides open space for outdoor ‘
recreatzon psychological and physical well-being, and relief from the urban environment,” "or to the
foltowmg Policies of the General P]an $ Open Space, Conscrvanon and Recreatlon (OSCAR) Elemient:

POLICY OS 6 I: INTERGOVERNMENTAL COORDINATION :
"+ Coordinate Oakland’s open space planning with other agencies, mcludmg adjaccnt cities and
o eountms the Port of Oakland, and the East Bay Reglona.l Park Dlstnct ‘

: _'POLICY 08-10.2: MINIM!Z[NG ADVERSE VISUAL IMPACTS L
- Encourage site planning for new development which minimizes adverse visual. 1mpaets and takes :
advantages of opportumtles for new vistas and scenic enhancement

: POLICY 08-10.4: RETENTION OF CITY-OWNED OPEN SPACE IN SCENIC CORRIDORS " *
Retain City-owned parcels adjacent to Skyline Boulevard, Shepherd Canyon Road, and other
dscemc roadways to preserve panoramic views, vegetanon and natural character.

The locatmn is’ along a natural wooded comdor serving as a gateway to City and reglonal parksand
- facilities. The area offers relief for citizen and area residents from the built environment. . The relatively -
unspmled oharacter of the area should bc mamtamed for the contmued enjoyment by remdents and to’



Qakdand Cify Planning Cam'ussmn' . o Augist4, 2010
CaseFdeNumberCMIO-I.?I o . . Page7

maintain the econonnc vrablhty of facﬂmes fo attract regional visitors. Furthermore, the ‘East Bay .
Regional Park District contacted CEDA about their concerns of sueh an imposing structure.in a scenic 3
open space area ) ‘ R
SECTION 17.128. 030‘(9 = CONDITIONAL USE PERMIT CRITERIA FOR

- MONOPOLES. '

1. The prOJect must meet the special design rewew criteria listed in subsectmn B of this .

section. :

" . These findings cannot be made a$ described in the following section of this Attachment.
3. The lirdliosed profect niust not disrupt the ovérall community character.

This finding cannot be made: the area consists predominantly of the naturat environment featuring
Redwood gfoves. Manmade ob]ects in the vicinity are essentially limited to necessary No Parking 51gns
a trail fence, and a regional park sign. The addition of a tall pole supporting equipment along a scenic
stretch of Skyline Boulevard that is unencuinbered by similar man-made su-uctures (mcludmg power
_ poles and llght standards) will d15rupt the’ overa]l commumty character, - :

_ EC’I‘ TION 17. 128 080(3] DESIGN REVIEW CRITERIA FOR MONOPOLES -
1. Collocation is to be encouraged when it will decrease visual tmpact.and collocation istobe -

dlscouraged when it wlll increase. negatlve visual lmpact

The. project does not mvolve eol)ocatxon the proposa] isto mstall new facﬂmes in an area comp]etely
lacking such structures :

s Mohopoles should not be Sited to Efeate"ﬁslial clutter or negatively affect sbeciﬂc views,

The Monopole would ncganvcly xmpact a wooded comdor essenhally s€rving as a gateway to a Clty

facility and regional park. The only manmade structures along this stretch of Skyline Boulevard are No - .-

" Parking signs, a park entrance sign, and a trail fence, which are much smaller thar the proposed 41°-5"

- “tall Monopole. Instaliation of such tail structures where none exist would advérsely impact the acsthetlc

. quality of the area, Furthermore, it is not clear from NextG whether additional Monopoles in this area”

- would be necessary to completely service Verizon’s needs. See Attachment C for a depiction of how
NextG’s system works. It is our understanding that 2 minimum of 6-8 Monopoles are needed to service

the facility Housing the base station equipment, Wh]ch would further dramatically aﬁ”ect spccnﬁc views

; and creaie greater wsual clutter
3, Monopoles shall be screened from the publie view wherever possible

- The Monopole would not be screened 1t would be ten-feet ﬁrom the road in‘an area. where no other
structures Smmlar in hexght ex:st and would hzve ‘bulky equipment attached to such Monopole

4. The equipment shelter or cabinet must be concealed from public view or made cnmpatible with - -
. the architecture of the surroundmg structures or plnced underground. The sheltcr or cabinet must -

be regularly maintalned

. The eqmpmcnt cabmet would be pole mounted and: rhereforc would not be screened. The pole would
‘ therefore be hulky in companson w1th a famhty hav-m g ground-mounted equrpment
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_ 5 Site location and development shall preserve the preemting character of the surrounding
‘buildings and land uses and the zone district as much as possible. Wireless communication towers -
- - shall be integrated through location and design to blend in with the existing characteristics of the
- site to the extent practical. Existing on-site vegetation shall be preserved or lmprovcd and :
disturbance of the existing topography shall be minimized, unless such dlsturbance would result in
~ less visual impact ‘of the site to the surrounding area. :
The Monopole would be. mcompatzbie wnh the area conststmg of open space with parks and no iall -
manmade structures because it would not be concealed. The proposed structure would not preserve open

"“space ‘and would not be ‘compatible with the :minimal built environment and prevailing natural -
- environment in- the area. The design is relatively butky as it would contain equipment and the area does | -

‘mot contain. . any other . large poles such as light standards telephone or power poles, or
. telecommunications facilities such as monopoles - ‘ :
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| '~Alteroative Analysis - -

| Ptojeet _Address: Public RightF()_f-l\erny-a_t ‘approjlin]atelyrlﬂﬂﬂﬂ Skyl_ine Boulevard

From the Oakland Clty Mumcrpal Code 17. 128 120, NextG rev:ewed each of the criteria
: hsted for altematlve analysm ' _

| New wxre_less _facﬂmes shall generally be designed iri-tlle following order of pl'eference:

A Bmldmg or structtu'e mounted antennas completely concealed from Vlew
- Not Apphcable ' The NextG design proposes to install a new wood utility pole in the
‘Public- nght-of-way and does not propose to attach to bmldmgs ‘The wood pole can not.be-
. -.ooncealed from view.. - : | S o

B Bulldmg or structure mounted antennas set back from roof edge, not vnslble from o
. public right-of way. :
.- Not Applicable.” The NextG de51gn does not mclude roof tops and u‘ohzes the pubhc nght-
- of-way almost excluswe!y : .

. G Bulldmg or structure monnted antennas below roof hne (faeade mount pole mount) e ‘ '
" visible from publlc right-of-way, pamted to match existing structure. ' e

v ~'Not Apphcable The NextG demgn does not mclude bmldmgs or structures inits .
deployment ‘ o : S :

. D. Bulldmg or structure mounted antennas ahove roof lme vmble from pubhc rlght-of— 3
. way., - -
- Not Apphcable The NextG desxgn does not mclude bmldmgs or structures in 1ts -

' deployment

i E Monopolee : ‘ B o o _
- We need to'install a new-wood- unhty pole Clty of Oakland Planmng deﬁnes our .

L mstallatlon a Monopole, however there are none in the PROW where we need coverage and - )

. the traditional “monopoie” does not ﬁt our busmess model wh1ch only allows for attaohment‘ |
L to utdlty poles ' . _ , .

. Towers._ T '
' - Weneed to install a. new. wood utlhty pole Our proposed dcs:gn is deﬁned asa -
. - “monopole” by the Clty of Oakland Planning department. “NextG’s business model only o
- allows for attachment to utility poles in the PROW There are no Towers that fit our busmess
‘model or are in the PROW . . , .



. JERROLD T BUSHBERG Ph D, DABMP DABSNM
' OHEALTH AND MEDICAL PH YSI cs C'ONSULTINGO

7784 ‘Oak‘Bny Circie Spc;amento, CA 95831
(800) 760-8414-jbnshbérg@hampc.com .. A

ChnstopherD Houngan 7 L ‘ ‘ - May 20,2010
NeéxtG Networks ~ * -+ - R o : o o
-2216 O'Toole Ave: L S RERR R N
San Jose CA 95131~ = . . o L

'Introdhcfion -

. At your requcst 1 have rewewed the techmcal spec:ﬁcahons a.nd calculat,ed thc maximum radxofrequency, ;
"(RF) power: .density from four proposed NéxtG 'nodes to be located in the pubhc right- -of-way near the
- intersection of 7294 Marlboro Terrace/4949 Grizzly Peak Blvd, Berkeley, CA (Node' 25) and at 19950,
- 10000; 10648 Skyhne Blvd., Oskland, CA {Nodes 29-31). These nodes will be used for Venzon ereless, ’
(VW) telecommunications wireless transmission and réception uullzmg two (2) Andrcw antennae model #

N DB772G65ESXM mounted with their the face of the antennae are ‘separated- by 120 to 160 degrees. The
antenna usedin this network is duccnonai and is designed to transmit with & maximum input powerofup- B

T t05.7 watts with a gdin of 10.5 dBd, within a bandwidth between approxunately 880 and 890 MHz, andup

105.7 watts, with a gain of 12,5 dBd and within a bandwidth between approxxmately 1,850 and 1,990 MHYZ. S

' The distance from the antenna- center to the ground is at least 32 feet. An example of the site conﬁguratmn
~ -isshownin attachment one. The anterina spec:ﬁcatlon deta:ls are depxcted in attachment two ThlS analysxs -
represent thc worst case of any of the: proposed nodes. '

Calcnlatlon Methodology

o Calculatmns at the level of the antenna were made in ascordance w1th the cyhndncal modelr

 recommendations for near-field analysis contained in the Federal Communications Commission; Office of R
Engineering and Technology Bulletin 65 (OET 65) entitled "Evaluating Comphance with FCC-Guidelines - o

- . for Human Exposure to Radiofrequency Electromagncnc Fields.™ RF exposure calculations at ground level
were made using equation 10 from the same OET document. Several assumptions were made in order to

prowde the most conservative or "worse case” projections of power densities. Calculations were made’

" _assuming that all channels were operating simultaneously at their maximum desngn effective radiated power.
- Attenuation (weakening) of the signal that would result from: surrounding fohage or buildings was ignored:

_ Buildings or other structures cali reduce the signal strength by a factor of 10 (i.¢., 10 dB) ar more dependmg ‘
' uponthe construcnon material, In addition, for ground level calculations, the ground or other surfaces were

. considered to.bé perfect reflectors: {which they are not) and the RF energy was assumed to overlap and -
- interact constructively at all locations (which they would not) thereby resulting in the calculation of the.
' maximum potential exposure. In fa.ct the ‘accumulations of all these very conservative assumptions, wﬂl
significantly overestimate the actual exposures’ that would typically be expected” from such. a faclhty
R However thxs method 1s a prudent approach that errs.on the side of safety




RF Safety Standafds

The two most widely recognized standards for protection against RF ficld exposure are those published by
the American National Standards Institute (ANSI) C95.1 and the National Counml on Radiatior Protection
" and measurcment (NCRP) rcport #86

The NCRP is a private, congres_siona]]y chartered institution with the charge to provide expert analysis of

" avariety of issnes (especially health and safety recommendations) on radiations of all forms. The scientific

analyses of the NCRP are held in high esteem in the scientific and regulatory community both nationally and
mtemauonally In fact,” the vast majority of the radiological health regulations currently in cxxstencc can

trace their ongm in some way, to the recommendauons of the NCRP.

All RF exposure standards are frcquency specific, in recogmtmn of the differential absorption of RF energy '

_as a function of frequency. The maost restrictive exposure levels in the standatds are associated with those
frequencies that are most readily absorbed in humans. Maximum absorption occurs at approximately 80

" MHzin adults. The NCRP maximum allowable continuous occupational exposure at this frequency is 1,000 -
pW/cm®, This compares to 5,000 uWicm? at the most restrictive of the PCS frequencies (~1,800 MHz) that-

are absorbcd much less. efﬁc;ently than exposures in the VHF TV band.

' The tradxtmnal NCRP phllosophy of prowdlng a hlgher standard of protectmn for members of the gencral

population compared io occupatlonally exposed individuals, prompted a two-tiered safety standard by which -

levels of allowable exposure were substantially reduced for "uncontrolled " (e.g., public) and continuous

. exposurcs; This measure was taken to account for the fact that workers in an industrial environment are

typically exposed no more than eight hours a day while members of the general population in proximity to
a source of RF radiation may be exposed continuously. This additional protection factof also provides a
greater margin of safety for children, the infirmed, aged, or others who might be more sensitive to RF
. exposure. After several years of evaluatmg the national and international scientific and biomedicalliterature,

_ the members of the NCRP smentlﬁc committee selected 931 publications in the peer-reviewed scientific
literature on which to'base thexr recommendations. The current NCRP recommendatmns limit contihuous

- pubhc exposure at PCS frequcnmes to 1,000 p.Wf'cm

. The 1992 ANSI standard, was devcloped by Scientific Coordmanng Commlttce 28 (SCC 28) undcr the

: .aUSpmes ‘of the Institute of Electrical and Electronic Engineers (IEEE). This standard, entitled "IEEE . B
Stgndards for Safety Levels with Respect to Human Exposure to Radio Frequency Electromagnetic Fields, -
- 3 kHz to 300 GHz" (IEEE C95.1-1991), was issued in April 1892 and subsequently adopted by ANSI. A .

-'complete revision of this standard (C95.1-2005) was completed. in October- 2005 by SCC 39 the IEER

International Committee on Electromagnetic Safety. - The current version, including minor revisions, was

pubhshad in March 2010 Their recommcndanons are similar to the NCRP recommendation for the

- maximum pcrm1351ble exposure (MPE) 1o the public PCS frequencies (950 pW/cm for continuous exposure -
- 8t 1,900 MHz) and incorporates the convention of providing for & greater margin of safety for public as _
- compared with oceupational exposure Higher whole body exposures are allowed for briefperiods provzded :

- that no 30 minute txmc-we:ghted average exposure exceeds these aforementioned limits.

. On August 9, 1996, thc chcral Commumcatmns Commigsion (FCC) established a RF exposure standard -

that'is 2 hybrid of the current ANSI and NCRP standards The maximum permissible exposure valuesused

.10 assess environmental exposures are those of the NCRP (i-e., maximum public continuous exposure at PCS-

- frequencies 0f 1,000 WW/em® ). The FCC issued these standards in order to'address its responsibilities under

2.



the Natlonal Environmental Pohcy Act (NEPA)to consider whether its actiong will "51gn1ﬁcantly affect the
" quality of the human environment.” In as far as there was no other standard issued by'a fedéral.agency such

as the Environmental Protection Agency (EPA), the FCC utilized their rulemaking procedure to consider
" which standards should be adopted The FCC received thousands of pages of comments over a three-year
- ‘review period ffom a variety of sources including the pubhc academia, federal health and safety agencies
(¢.g., EPA & FDA) and the telecommunications industry. The FCC gave special consideration to. the
recommendations by the federal health agencies because of their special responsibility for protecting the
public health and safety. In fact, the maximum permissible exposure (MPE) values in the FCC standard are
those recommended by EPA and FDA. The FCC standard-incorporates various elements of the 1992 ANSI
and NCRP standards which were chosen because they are widely accepted and technically sipportable. There
area vanety of other exposure guidelines and standards set by other national and international organizations -
and govcrmncnts most of which are s1m:lar to the current ANSI/IEEE or NCRP standard, ﬁgure one.

The FCC standards “Guidelines for Evaluatmg the Environmental Effects of Radxofrcquency Radiation”
(Report and Order FCC 96-326) adopted the ANS[/IEEE definitions for ‘controlled and uncontrolled
. environments. In order to use the higher exposure levels associated with.a controlied environment, RF

© exposures must be occnpat:onally related {e.g., PCS company RF technicians) and they. must be aware ofand . .

'-.__have sufficient knowledge to control their exposure. All other. envxronmental areas are considered
uncontrolled {e.g., pubhc) for whlch the stricter (i.e., lower) envu'onmenta! eXposure lumts apply.- All |

" carriers were required to be in compliance with the new FCC. RF exposure standards for new *
telecommumcatmns facilities by October 15, 1997. Thcse standards applied rctroactwe}y for cxistmg_ :
'telecommumcatlons facxl:txes on Scptember 1, 2000 :

The task for the physical biological and medical scientists thet evaluate health implications of the RF data
"base has been to identify-those RF field conditions that can produce harmful’ biological effects. No panel .

" .of experts can guarantee safe levels of exposure bccause safety is a null _concept, and negatives are not - -

~ susceptible to proof, What a dlspassmnatc scientific assessment can offer is the prcsumptlon of safety when
RF-ﬁeld condltions do not glve nse lo a demonstrable harmfui effect. '

. Suminary & Conc]usions '

,v'-

© All NextG antenna systems operatmg ‘with the characteristics as spec:fied above and observmg a3 foot-

= B pubhc exclusion zone directly in front of and at the same elevation as the antenna, will be in full compliance .
‘with' FCC' RF public and occupatlonal safety .exposure standards. These transmitters, by design and

- Operatmn are low-power devices. Even under maximal exposure conditions in which all the channels arc‘-‘
operatmg at full power, the maximum exposure next to and at the elevation of the antenna will not result | in.- .

. RF. exposures in excess of 51% of the. FCC ‘occupational RF safety standard for these frequenmes (see

' -appendlx A-1). At three feetorhore directly in front and at the same: elevatmn of the antenna the maximum

~RF. exposure ‘will ot exceed the FCC- public RF safety’ standard. An’ information sngn as, dep:cted o

. appendxx A-2, contammg appropnatc contact mformauon and indicating that RF exposures at 3 feetor closer
. to the face of the antenna may-cxceed the FCC public exposurc standard and thus only. qualified RF workers

o may work in this 3 foot exclusion zone, should be placed near the- antenna. The maximum RF exposure at- ‘

_ ground levels will'not be in excess.of 0.7% of the FCC publxc safety standard; (see. appendxx A-3).'A chart.
. ofthe e]ectmmagnenc spectrum and 8 comparison of RF power densities from varions common sources is -
preseinted in figures: two and three respecnvely in order to place exposures from wlreless telecommumcanons
_ systcms m perspecuve - : - ‘

R




'

" “Given the low levels of radiofrequency fi elds that would be generated from 2ll. NexiG directional antenna . . -

mstallanons of this configuration, (e.g., ‘antenna specification and input power); where the center of the
antenna is 32 or more feet ahove grade, and the three foot public exclusion zone directly in front and at the’
. ‘same elevation as the antenna are observed, there is no scientific basis to conclude that harmful effects will
attend the utilization of these proposed wireless telecommunications facilities. This conclusion is supported
bya Iarge numbers of scicntists that have participated in standard-setting activities in the United States who

are overwhelmingly agreed that RF radiation exposure below the FCC exposure limits has no demonstrably -

harmful effects on humans. These findings are based on my professional evaluation of the scientific issues - '

- relased 1o the health and safety of non-ionizing- clcctmmagnetic radiation and my analysis of the technical
specification as provided by NextG Networks. The opinions expresscd herein are based on my professxonal .
judgement and are not intended to necessarily represent the views of any other. orgamzatmn or msntutmn
Plegse contact me 1f you requn'e any additional mformahon

Sm(:erely. '

- errold T. Bushberg Ph. D DABMP DABSNM
. Diplomate, ‘American Board of Medical Physics (DABMP)
D1plomat= Amcncan Board of Sclence in Nuclear Medicine (DABSNM)

‘ -Enciosures F1gures 1- 3 Attachment 1 2, Appcnd:x A 1 A 2, A 3 and Statement of Expcncncc
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o Antenna Specifications
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5 PrOdUCT | Spedﬂccﬁons :

DB772(365ESXM

Dual Band Antenna, 806~ 941 MHz-and 1850-1990 MHz, &5°

-%km--

hnrlzontal beamwidth fixed eiectncal thle

- CHARACTERISTICS

" Feoe: 1-800-349:5444 ch #1 ?79‘435-8579

WA, undmw com lar lhe mos! currant mfmwhan. )

Generaol Specificoﬂ'ons , _ L
* “Antenna Type .. - Duatband - T T e
7 Operating Frequency- Band 1850 ~ 1990 MHz | BO6 - 941 MHhz
Eiecfrnccf Specnﬁcuhons P o - .
Froquency Band, MHz T B (o 97 S T Y MY TTTes00990
- Beamwidth, Horizontal degrees' . 63 60" 65
Gain, dBd ’ o . : - 10.5 ‘ 109 - 12.5
. Gain, dBi . : L1268 13.0 . 14.6
'.Beamwldth Vertlcai degrees : 310 27,07 15.0
- Beam Tilt degrees . 0 o 0
. Front-to-Back Ratio at 180°, dB K 24 . 28 20 .
TVSWR . ’ 1.4:1 "1t 1;4:;
3rd Order IMD at 2 x 20 W, dBC -150 - =150 F150
. “Input Power, maximum, watts 500 500 250
. Polarization. ’ Vertical -Vertical Vertical
Impedance- o - 50 50 50
" -Lightning Protection - dc Ground -dc Ground . dc Ground
t
me Noth Amorico, Yol e ©° Oufside Nork Amorim S ©2008 ConmScope, nc. Al nghu réterved, * :
Telophone: 1-8002551479 . . " Telaphona: +1-708-873-2307 . Al specifications are sbject o choiige’. Placse sea * . pogs t oi3
_ 2/26/2008


http://wwW.arid%3cflw.ccm

Product Specifications

'%ﬂéw.

A CommSeope Compony
Mechanlcol Spemf:cchons _
CO]OI’ nght gray T S o V T e
Connector Interface 7-16-DIN Female
Connector Location . Bottom
Connector Quantity 2 .
Wind Area, tnaximum 0.1m2 | 1.5ft2 .
Wind Loading, maximum  364.BN @ 100 mph | B2.0 Ibf @ 100 mph
Wind Speed, maximum 201.2 km/h - 125.0 mph
-Dim'ens:ic'a_ns ‘
"DHé;i:"B"Hm"'“M T TE TR .- . e b it vt et 200 et 50
Length 609.6 mm | 24.0in
- Width 304.8mm | 12.0In
. Net Weight 4, 6 kg | 10.11b
Regufcfory Comphance/Cerhﬁcahoas
- Agency T e Clossification ) o
RoHS- 2002/95/EC Compliant by Exemption
Chlna RoHS SJ/T 11364-2006. Logo 2 :
' lhéludsd P.rod&ci.s
) Downtl!t Mnunttng Kitfom 5 in (1 14.3 mm) OD raund mambers
Pipa Mcnunlmg Kt for4 Sin (!14 3 mm) 0D round mambars '
y
B 2 Frorn No!th America, Iuﬂ Fmﬁ } Dutsndc Nodh America . @ 2008 CommScope Inc. All nghls rawrved ) o
*+ Telophona: 1-800-255-1479. “ .. Telophane: + 1-708:6732207 All spacilications are subject K change. Plense see poge2dl 3
©2/26/2008

" Fax: 1-800-349-5444 Fac: 417794358579 . www.ardrow.com for the mast cument information. -
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L g 930 bt 0 T ] * Foag: 1950 Mtiz, TEE:
_ From MNarth Amsvica, ol fres -+ Outtidle Norf Arberies - . ©2006 CommScope, lac. Al ights seseived. . . - L o
" Telophone: 18002551479 Telephone! +1-708-8732307  © All specifications are subjact io chonge. Pleasa sea =+ T 7 R poga 33 7

" Fax 18003495448 7 Fox + 17704358579 " weww.andiow.com for the most curent inlormalian. o | 2/26/2008
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 AppendixA-1

' RFEXPOSURE AT THE LEVEL OF THE ANTENNA



Venzon Antenna Minimum Separation 120°
. Maximum RF Exposure
254 /o Public MPE & 51 %, Occupat:onal MPE

Red: Greater than 100% Public MPE
Yellow: Less than 100% Public MPE.
Blué: Less than 20% Public MPE
Tan: Less than 5% Puﬁlic MPE:.
Green: Less than 1% Public MPE
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The radto frequency (RF) emissions at this site have been evaluated for potentlal
RF exposure to personnel who may need to' work near these antennae

RF EXPOSURE AT 3 FEET OR CLOSER TO THE FACE OF THE
ANTENNA MAY EXCEED THE FCC PUBLIC EXPOSURE STANDARD-
AND THUS ONLY QUALIFIED RF WORKERS MAY. WORK IN THIS 3

FOOT EXCLUSION ZONE. OTHERS WHO. NEED TO WORK IN THE
EXCLUSION ZONE SHOULD CALL

FOR INSTRUCTIONS REFER TO SITE #

‘%—}:‘:’.‘thﬂwlﬁfwﬁ Tar
% 2




| ‘Appendlx A-3 1

Andrew Antennae Model # DBXLH-SSSSA-VTM ,
'Exposure Calculation 6. 0 fe Above Grade Level (AGL)
e ERP624Watts(~850MHz) S

Antenna Center 32.0 ft AGL






.

Max gain

ARL 26 |{dBd): . 10.5 © - Max exposure: | 0.00198298] mW/em?
Max ERP ‘ ) S :
w): - - 624 - - Anttype: Andrew DB772G65ESXM Foet from site: 17
, I ' RF Exposure Level e
- ‘Feetto - Depross Antenna ~dBfrom - Prop dist ~ Act ERP ‘Level ° Procentof
Ant base  angle gain  maxERP  incm - - inmW_ mWem? . FCCSTD
0 '90.000]  -1367]  -24.17 79248 ' 238.8826] . 0.00020]  0.04225
1 ~87.787|  -12.77]  -2327]  793.07] _ 203.8808] . 0.00024]  0.05190
T2 T 856011 -11.47]  -21.87F  794.82] . 424.8001] . 0.00035  0.0/469
3 83418 -8.65]  -20.15) . 797.74| . 602.8157] . 0.00049] - 0.10521
4 1 -81.254 851 -18.01f ~ 801.80] . 783.7627{ - 0.00064 - 0.13541
5 79,114 773} _ -18.23} . 807.00] _ 937.9606] _ 0.00075} .~ 0.15897
6 77.005 7341 -17.84] - 813.31] ~ 1026.0880] - 0.00081] 0.17229
7 74.932] ~ -7.24] -17.74]  820.70] - 1049.9886] 0.00081] 0.17315
8 72.8571  -1.3 -17.8|  829.15] . . 1035.5822]  0.00079|  0.16731
9 709071  -743] 1763 838.62(  1076.9228f  0.00080]  06.17008 |- -
~ 10 68.962 B71]  --17.21 849.07] 1186.2728]  0.00086]  0.18276 .| -
11 _ 67,068( _ .-6.33]  -16.83} ' 860.49] - 1204.7460] . 0.00081]  0.19422 -
12} 65.225| - -559]  -16.02 872.81] 1560.2155]  0.00107]  0.22748
13 3.435] - -458] -1508{  8868.02f  1937.2452]  0.00129]  0.27409
14 61.699]  -368]  -14.18]  900.08]  2377.8507]. - 0.00153]. . 0.32601
15 60018 -331] - -13.81] _ ©1481]  2565.2822] . 0.00162]  0.34437
16 - | 58.392 -2.84]  -13.4] _ 930.51}  3028.2002]  .0.00183]  0.38845
17 |  56.821 213 1263 846.84] ~ 3405.5291{  0.00198]  0.42181
18 .| " 55.305 2] -125] - ©63.88[  3500.0099] . 0.00197] . 0.41852
19. | 53842 188 - -12.38]° 98153] 3807.3193] ..0.00195] 0.41588
20 | 52431 -1.85[ 1245 . ©09.82]  3549.6423]  0.00185]  .0.33440.
21 - 51.072]  -2.08]  -92.58]. 1018.69}  3437.0400] . 0.00173| - 0.36787
— 22 "49.764 -2.47] _-1267| . 1038.41] . 3149.0865] .- 0.00163]  0.32456 _
23 | - 48504] _-274] -13.24] 1058.06] .. 2959.2700] .- 0.00138] - 0.29361 .
24 | ..47.2911 - -3.04] " 13.54]  107848]"  2761.7514] . 0.00124]  0.26372 _
25 —46.123] 7 T-338] . -13.88] - 1099.39]. 2553.7885| _ 0.00110}. . 0.23468 -
26 _45.000] ~ -38] - -143] 1120.74] .- 2318.3798] . 0.00096] . 0.20501"
27 43918} .  -4.77 -1527] . 1142.48] - 1854.3196] . ~ 0.00074} 0.1587786 .
28 | -42878] . -5.39[" 1588 . 1164.84] - 1607.6244]  0.00062] . 0.13164.
20 "41.878 61 ---16.8] .. 118716} . 13651633} . 0.00051] 0.10758 -
30 - '40.91:_1» . -B,92 - 1742 - 121002 - 1130.2782§ . 0.00040]- 0.08574 - .
31 30.987] -7.88 -18.88] 1233.22] - 906.1176] . 0.00031| . 0.06618
32 |- :38.054 ~7.88 -18.38| - 125872 . .808.1176]  -0.00030]. 0.06372
"33 38.234]. -9.02]° -19.52] - 128052  .698.9227] . 0.00022]  0.04721 . |
34 | 37405  -10.32] . .-20.82| - 1304.60]  516.6359]  0.00016] _ 0.03372 . |~
35 . _36.607)-  -11.83] ~--22.13] . 1328964 . 382.1086f . 0:00011 0.02403
36 35.638 . 0.00008] - 0.018489

-12.38{ - -22.88] -.1353.53] . 321.5027

Apdx. A-3-1 Page1.

' -DBT72GESESXM-Ceflular "



- |Max gain

" _ARL| 26 lrdBd): . 10.6 ~.Max exposure: | 0.00198288| - mW/em?
.. MaxERP . . L y
T - 624 Am :ype Andrew anstsssxm Feet from sits: 17
Lo RF Exposure Level S
Feetto ' Depress. Antenns dBfrom  Propdist  ActERP . Level . - Precentof
' Ant. base  angle __ gain __max ERP _ incm inmW _ mWem?  FCCSTD
37 - -+ 035096 . -1238] = -22.88 1378.36 . 321.5027 - 0.00009 0.01880
. 38 . 34.380 -12.26 -22.78 1403.40 '330.5100 0.000089 0.01864
- 38 ~33.680 -11.1 -21.6 1428.66 431.7025 0.00011 0.02349
.40 33.024 -11.1 -21.6) 145412 431.7025( . 0.00011 0.02268 -
41 - 32:381) 0 0 -9.32] . -19.82| °  1479.77 650.4081] - 0.00018 0.03209
42 31,758y - -7.4] . 1789} 1505.60] - 1012.0095 0.00023 D.04859
43 - 31.159] -7.4 +17.91 . 1531.60]  1012.0095| - 0.00023{ 0.04792
44 30579l . . -58] - -16.1]. 1557.78 1531.7384] -.0.00033] .0.07011
45 . " 30.018] -5.8 -161] . 1584.08 -1531.7384) © ~0.00032] - 0.08780
46 . 204761 . 0 -4 =145 . 1810.54 '2214.0355 0.00045]  0.08481
. T 28,951 - -2.57 -13.07] . . 1837.15] . 3077.4045 0.00060{ = 0.12753 -
. 48 28.443] . -2:57). -13.07 1663.88 . 3077.4045]° 0.00058 0.12346
49 27.951 - -1,28 -11.781° 1690.75|- 41322310} . 0.00075]  0.16055
50 27.474). - -1.28] - 1179 1717.73 4132.2310] - 0.00073 0.15555
51° 27.013 -1.29 -11.79] © 1744 .83 4132.2310] - . 0.00071 0.15076 -
52 - 26.565 -0.17 ~10.67] © 1772.04} . 5347.9182 0.00088f  0.18916
83 - - 26:131 - =017 . - -10.87 1789.35] . '5347.9162] 0.000861- 0.18346
‘54 .. 25710 .. 0.88] - -9.64] ~ 1826.77| - 6779:295%] - 0.00108] 0.22564 -
‘55 ].-.25.3011 - . 0.86 -9.64] - 1854.28| .. 6779.2959] .- .'0.00103] . 0.21899
88 - 24905] - 1.77)..  --8.73] . -1881.B8] - 8359.5825|.. 0.00123| -- 0.26218
- &7 ‘24,5201 177} -B.73 1809.57/ . 8350.5825] . 0.00120 0.25483 - -
- 24,148] - - 177 -8.73} - 1937.341 8355.5825]. 0.00116]  0.24738
59 - |- .23.782} .. 2.81 - -7.88{ -1965.19} : 10143.4242) < 0.00137] . 028172
- 80 ]| -.23.429{. - 2861 7,89 1993.121° - 10143.42421-. -0.00133] * -0.28360 -
-.B1 - . 23.085] - 2.61 -7.89 2021.131  10143.4242] 0.00130): 0.27580
82 o 22,751 3.38 -7.42) - 204920 12111.1279 0.00151) - 0.32034
63 - 22.426 3.38 L7 A2 2077.34¢ 1211112791 7 0.00147 0.31172
64 . 22108 3.38 ~7.12{ - 2105.55 12111.1279] - 0.00143 0.30342
65 ,21.801 4.06] -6.44 2133.82] ':14163.9567 0.00162 ~0.34551
o888 -1 21.501) 4.06 - -B.44] 2162.15] 14163.95687] - 0.00158] ~0.33652 .
~ 87 | -'21.208] - - 4060 . -6.44] - 2190.53] 14163.9567F -0.00154] . 0.32785 -
68 |, 20.825). .- 47 58] - 2218.98 16412.8723]. " 0.00174] - -0.37023
60 .. 20647] @ 47 -5.8] ©  2247.47 16412.87231 :. 0.00170}  0.36090 - :
- 70 - 20.376). . 47} - -58]  2276.02 16412.8723] . 0.00185 035181
71 20.113 4.7 . -58]  2304.82] - 18412 8723 0.00161]. . 0.34323
‘72 ©19.858] © ° 5298] . -5.21 2333.26 18801.1576|. - 0.00180] - . 0.38358
73 19.604]. "~ 5.29 -5.21 2361.95). -18801.1576].- . 0.00176}. 0.37432
74 .19.359] . 5.29 -5.21 2390.89] 18801.1576 0001721 -0.38537
75 - 18.120].. . 528 . -521 2419.47{ - 18801.1578] - 0.00168 -0.35673
- 78 - .18.8886 584] -4.66{ 2448.28] "21339.5172) .. 0.001B6} . 0.38542- | -
77 . | .18.658 ‘584[- . 466 -2477 14]. . .21339.5172] . . 0.00182[ ..- 0.38626"

Apdx A—3—1 Page2 Lot
DB??ZGGSESXM Celiular A' o




- ARL

Max gain

105

mWem?* .

UL Apdx. A-3-1 Page3

< " DBTT2GBSESXM-Cellular . . *

.26 |(dBd): - Max exposure: { 0.00198299
Wij: 62.4 Ant type: Andrew DBTT2GE5ESXM Feotfrom site: 17
. . RF Exposure Level - o
.Feetto - Depress. Anlsnna dBfrom . Propdist . ActERP tevel  Procaniof
Ant basé _angle  gain _maxERP.. inom inmW " -mWiem?  FCCSTD
- 78 ~-18.435] - - '5B4] ' -4.66 2506,04] 21339.5172{ 0.00177 0.37740
79 18.217 -5.84 . -4.66]  2534.98] 21339.5172 0.00173] 0.38884
80 - 18.004 . 584 -4.66 2563.85{ 21339.5172 0.00169 0.360655 .
81 -17.786 - 6.38 -4.12 2592.85| . 24164.8770 0.00188}.  0.39920°
82. . 17.592 6.38 412] - 2821.96)] 241684.8770] - 0.00183 . 0.383041
83 17.393 6,38 4,12 2651.08] 24164.8770 0.00179} -0.38188
84 17.199 6.38 4,12 2680.16] 24164.8770 £.00178] - .0.37384
85 - 17.008] -  638] . - . -412] 2700.20] " 24184.8770] - 0.00172] - 0.36565
86 . 16.821 - 6,58 -3.82]  2738.45] 27113:.4380} - -0.00188] - 0.40158
87 - . 16.839 6.88 -3:.62] © 2767.64] 27113.4380 0.00185] . 0.39315
88 1. 16.460 ‘6.88 -3.62{ 2798.88( 27113.4380 -0.00181 0.38498
89 16.285] -5.88 -3.62¢{. '2826.11 27113.4380] - 0.00177 0.37705 "
90 . |- 16.1413 . 5.88 -3.62( = 285528 27113.4380 - 000174 $.36936
91 -] 15945 735} ~3.15 2884 67| - 30212.35571 - 0.00190] -. 0.40326
92 - " 15.781 7.35 -3.18] | 2913.98{  30212.3557 0.00188 0,58519
93 15.619 7.35 ~3.15 2943.33] 30212.3567 0.00182 0.38735
- 94 15.481 7.35 . ~315] . 2872.70]  30212.3557 0.00178] . 0.37973
95 15.308 7.35{ :© "~3.15{ ° 3002.08) -30212.3557{ - 0.00175 0.37234
N .15.154 7.35 " ~3.15 3031.50]: -30212.3557] _0.00172 0.38515
97 - 15.008) . 7.35 ~3.15]° 30680.93]. 30212.35571 0.00168{ - 0.35816
98 . " 14.858 7.8} 2.7 - °3080.38{ - 33510.7841} - . 0.00183 0.38972
99 - 14,715 : _Z.B -2 71 . '3119.85] i 33510.7841 0,00180] . 0.38240
100 - | . 14.574 - . 7.8 C 270 3149.34 33510.7841] - 0.00178 0.37527
- 101 14436 - - 78] ° 27 . 3178.85{ 33510.7841] . 0.00173 0.36833 -
102 14.300 7.8 ~2.7] - - 3208.37] 33510.7841 0.00170 0.36159
103 14,167 78] - -27]. 323792 33510.7841] - 0.00167]  0.35502
- 104 14.036 - 7.8) .. 27 3267.48] 33510.7841 0.00164 0.34862-
105 . 13.908) . 8.22 ~2.28] 7 3287.08 36913.44601 - 0.00177 0.37716
106 '13.782} 8.22 . ~2.28] .. 3326.65] . 36913.4460 000174 0.37048
- 107 “13.658F . 822 -2.28]. . 3358.26 36913.4460f-  0.00171f '0.38397
- 108 ~: 13.636) - .-822) ~ -228] ' 3385.88 360813.4460 0.001681 ' .0.35763
109 13.416] - :8.22 ~-2.28]° 341553} .36913.4460] . 0.00165 0.35145
410 13.289f .- 8.22 L2281 344518] 36913.44680] = C.DD162} . 0.34543 -
A 111 - 131831 . BZ2| - - -2.28} - 3474.85| ' 36813.4480] - 0.00160] = 0.33855
C 112 -13.068f. @ B.22 228 . 3504.54) - 36913.4460 .0.00157] . 0.33383
113 - 12.958 - 8.6 1.8 0 3534.23) -40288.8239] . 0.00188) - 0.35825
C 114 - -12.848 8.8 --1.9{ - 3563.84} - 40288:8235| .- 0.00166]  0.35230
RAEE 12.740f - "B.6 =181 - 3583.67| . 40288.8238 0.00163} - 0.34650
116 12633 - . 86 -1.9] | 3623.40] 40288.8239| . 0.00160]  0.34084
11T 12.520{ . &8[ .. -1.8] ~ 3853.15] 40288.8239). - 0.00158] . 0.33531
118 12426] .. 88| - -1.0f . 388291 402888238 0.00155 0.32981




| Max gain

. ARL| - '26 - |(dBd): 105 | : Max exposure: | 0.00198298( mW/em® -
Max ERP . , S : T A R
(W) . 624  Anttype: Andrew DB7T2G65ESXM - ;. Feetfromsite: 17 .

o , - RF Exposure Level . o

‘Festto ‘Depress Antenna dBfrom Prop dist  Act ERP Level  Precentof - -
Ant base _angle - gain _ maxERP___incm inmW  mwW/em®  FCCSTD

119 123250 86| - 18] 3712:68] 40288.8239] - 0.00153] 0.32464

120 | 12.225] ~ 86 -1.8] 374247]  40288.8239) .- 0.00150] - 0.31850
121 12.127 86]  -1.9] - 3772.26] 40288.8239] . 0.00148] 0.31447
122 12.031] - 86]  -1.8] "3802.07] 40288.8238] . 0.00145] " 0.30856
123 | 11.936 B.94] ~ -1.56] 3831.88] -43569.7020] - 0.00155]  0.32958
" 124 11.842]  8.04 -1.56]  3861.71] 43560.7020{ .0.001563]  0.32451
125 11.750] 8.84] ~ -1.56] - 3891.55] - .43569.7020] - 0.00150}  0.31855

126 | - 11.658] - '8.84| - -1.56] 3021.39] . 43569.7020]  0.00148] .0.31470

127 11.570] - 8.84] - " -1.58] . 3951.25] . 43568.7020]  0.00146]  0.30996

128 ] 11482 - 884] - -1.56] 3981.11]  43569.7020} - .0.00144] _ 0.30533
128, 11.395] . B.94 -1.56] - 4010.98F 43569.7020]  0.00141} " 0.30080
130 | 11.310] . 8.84] -1.56] . 4040.87] 43569.7020] 0.00138[- :0.28837

137 11.226] . 8.94] - --1.56] 4070.76] 43569.7020] 0.00137| . 0.28203
132 | 11,143 8.84] . -1.56] - 4100.66] 43569.7020]  0.00135] . 0.28779

133 11.081 8.94] =~ -1.56] ~ 4130.57] - 43569.7020] - 0.00133].. 0.28364

134 _10.081 9.25{  -1.25] 4160.40]- 46793.3987] 0.00141]  0.30026

135 . 10901] — 9.25 -1.25]  4190.42] 46783.3987] . 0.00138] - 0.29598

136 10.823] 8.25] . -1.25] = 4220.35] 46793.3987|  0.00137]  0.28180

137 .| . 10.746 9.25 -1.25] 4250.29]  48793.3987) -+ 0.00135] . 0.28770

138 1. 10.670] .- 925  -1.25]- 4280.24] . 46793.3987)]  0.00133|- 028368 .
. 139 - 10.585]. - 825]  -1.25]  4310.20] 46793.3987{ _ 0.00131] . 0.27976

140 | 10521  925] .. -1.25].  .4340.18] 46793.3987)  0.00130]  0.27581 _

141 10.448] . 9.25 -1.25] . -4370.13]  48793.3987  0.00128)  0.27214

142 1 "10.376] =~ 9.25]  -1.25] 4400.11] 46793.3887| _ 0.00126] "~ 0.26844.

143 | 10.305] . 9.25] - -1.25] 4430.10) - 46793.2987] 0.00124] 028482

144 | 10:235 .8.25] - "-125] 4460.08] ' 46793.3987]  0.00123] . 0.28127 _

145§ 10.1668]  9.25 -1.25|.. 4490.09]  48793.3987]  0.00121| - 095778
146 | 10.098 9.25) . -1.25]- - 4520.09] 45793.3987]  0.00120]  0.25438

147 | 10.030] - . 8.25]  .1.25] 485010} - 45793.3987] . 0.00118] 025104

{148 | '9.964]- . 952 . -0.88] - 4580.12| . 49794.8685] - 0.00124] ~ 0.26365 _
145 | - 8898 . .52 -0.98] ~ 4610.14] 49784.8885[ .~ 0.00122] - 0.26023.

150 9.834] . 952] © -0.88] 4640.17] 456794.8685] 0.00121]  0.25687

151 | 8.770 -8.52 -0.88}. - 4670.21] 49794.8685] .-0.00119]  0.25358

152 |- - 9.707]. ~ 9.52]  -0.88] . 4700.25{ 49794.8685]. 0.00118]  0.25035

153 | o644 ' 852] . -0.88] 4730.30f 49794.8685] 0.00116] 0.24717 | .

154 |. 9.563 9.52| . -0.98{ - -4780.35] 40704.8685] 0.00115] = 0.24406 = |-

165 | -"9.522] 952 - -0.08] ' 4790.40| ~49794.8885] .- 0.00113]  .0.24101 _

156 9.462] - - 9.52] "~ -0.98] . 4820.47|. 40794.8685 . 0.00112| . 0.23801
157 ., ] .9.403 9.52| . -0.98] - " 4850.54] 49794.8685] .- 0.00110] - 0.23507 .

158~ |  9.345 9.52 -0.98 . 488061 49794.8685] 0.00109] 0.23218

158 | 8287t - - 952 . -0.98] 4910.68| 49794.8685] . 0.00108] .70.22935

. Apdx. A3-1-Paged T
" DB772G6SESXM-Cellular - -




Max gain

~ 0.6

Max exposire;

.. mW/iem?

ARL| 26 . |[(dBd): . .0.00198299
Max ERP : s . o - :
(W): = 624  Anttype: Androw DB7T2G66ESXM - Feet from sita: 17
S .RF Exposure Level \
_Festto. Depress Antenna  dBfiom - Prop dist = AdERP - " -Level - _Precent of
Ant._base __angle gain . .max ERP incm in mWw mW/em? FCC 8TD ~
160 9.230] ~ 8.52] - .0.98 484077 ~ 49784.B685]°  0.00108]  0.226858
161 9.174] - 8.82 -D.981 . 4970.86] . 45794.8685} 0.00105]  0.22383
162 9.118 8.52] -~ . -D.98]- - 5000.95}] 49794.8685]. - 0.00104{. 0.22114
163 ~ 9.063 8.52 -D.98] . 5031.05] 49794.8685F . .0.00103] - 0.21851
164 -9.008 8.621 ' -0.68] .- 5061.15] = 40784.8885 0.00101] . 0.21591
185 8.855 B.75]  -0.75]  '5091.25| - 52503.0568] 0.00106{ 0.22497
166 - 8.902 - 875 -0.75] ~ 5§121.37] 52503.0568|  0.00104| 0.22234
187 - 8849 - 875] " - -0.75]  5151.48] . 52503.0568). ' - 0.00103| - 0.21974
188 - -8.787 8.75 0,75 5181.60{ - 52503.0568 0.00102{ 0.21720
189 ] - 8746 - 8751 . -0.75]- '5211.72| 52503.0668 0.00101] - 0.21489
170 . - 8.698] - 975 —-0.75] - 5241.85] 52503.0888|  0.00100 0.21223
171 8.645 F8.75 -0.78]  5271.98] 52503.0568]  0.00099 0.20981
172 8.506 8.75] -0.75 £302.12] ~ 52503.0568 0.00087 0.20743
- 173 -8.547 875; . -0.75] - 5332.28|- 62503.0668}  0.00098{  0.20510
174 . ‘8.489 9.75 -0.75] © 5382.40] 52503.0568 0.00095 0.20280
178 .~ 8.451 8.75 0.75 5392.55{ : 52503.0568 0.00094 0.20054
176 - 8.403 8.75] -0.75 542270} 52503.0568 0.00093]  0.19831
. 177 4. 8.357] . 875 075 5452.851 - 52503.0588)  0.00092| 0.18612
. 178§ .. 8.310 8.75 -0.75 5483.01] . 52503.0588 0.00091 0.19397
178 8.264 8.75 -0.75{ : 5513.17] - 52503.0568{ . 0.00080; - -0.19186
180 B8.218 9.75 ~0.75 5543.34} - 52503.0568{- .0.00089 0.18877
181 8.174 9.75 -0.75|  5573.51] - 52503.0568 0.00088 0.18773
182, 8.130 8751 - -0.75 5603.68| 52503.0568 0.00087] ~ 0.18571
183 8.086 8.75 0.7 5633.86] ' 52503.0568 0.00086] . 0.18373
- 184 8.043] .- 9875 -D.75| . 5664.03] 52503.05€8] - 0.00085! - 0.18177
- 185 -8.000 9.95 -0.55 5684.22| . 54977.4497]  0.00088 0.18833
186 7.958 8.65 -0.55 572440 . 54877.4457|. 0.00088 0.18635
187 7.916 8.85 - -0.55 5754.59] , 54877.4457] . 0.00087 0.18440
188 . _1.874] 9.95 -0.58 5784.78| --54877.4497] - 0.00088] .0.18248
189 7833 9.95 _-D.55| . - 5814.97| - 54977.4497]  0.00085{ - 0.18059 :
~ 480 -} . 7.782]  9.85] - -0.55] . "5845.17| 54977.4497}- 0.00084 0.17873 -
191 - 7.752 9.95].  «0.55] i 587537 - 549774487 0.00083]. - 0.17685 . -
201 7.370] - BOS] - -0.68].° B177.52|. 548774447 0.00075]  0.16001 .
211 _7.025 895! - . -055| - B470.82| - 54077.4487]  0.00068 0.14543
- 221 -6.710 10.42) - -0.38] - - 678254} 57172.1586) - 0.00065 0.13804
231 64221 1012 -0.38 7085.34] 57172.1586 0.00058 0.12649 -
241 - 6157 10.12 -0:38 -7388.30] .- 57172.1588 0.00055 0.11633 -
251 - 5.914 10.25 -0.25 7681.42|- 58908.3987] - -0.00052} - 0.11080
261 - 5.689 10.25 -0.25; . 7994.65| 58908.3987] ..'0.00048f . 0.10237
271 5480| 10.25 -0.25| .  8288.01] 58908.3987) - 0.00045{ - 0.09502
281 5.286 10.25 -0.25] . 8601.46] 58809.3987 0.00042] . 0.08844

" Apdx. A-3-1 Page5

.- .DB772GE5ESXM-Celular .




M gain

ARL]. .26 |(dBd):. 105 .| = Maxexposure:| 0.00188288) mW/iem®
W): - . 624  Antfype: Andrew DB772GE65ESXM - '+ Feetfromsite: 17 -
S - RF Exposure Level - L
. Festto Depress . Antenna dBfrom  Propdist  ActERP .- -Level Precentof
Ant base ~_angle  gain _ _maxERP ___incm _____inmW __ mWrem? FCC STD
291 | 506 10.25] _ -0.25] 8905.01] 58909.3987]  0.00039] = 0.08251
301 | 4.937] 1035] - -015] 9208.64] 60281.5748{ 0.00037]  0.07896
~ 3t |- 4v7re] 1035 - -0.45]  9512.35] 60281.5748] . 0.00035]  0.07400
~ 321 4.831]  10.35] - -0.15] 9818.12|  60281.5748] . 0.00033]  0.06%48
331 4491] 10.35] . 0.15] -10119.96] 60281.6748] : 0.00031]  0,06538
341 | 4.380 10.35]  -D.16] . 10423.85] -60281.5748] 0.00028] . 0.08162 -
351 | 4936]  10.35] _ -D.15] 10727.79] 60281.5748].  0.00027] 0.05818.
361, . | 4118] 1035 . . -0.15] .11031:78] 60281.5748] 0.00028]  0.05502
371 1 . 4008 10.35] . -0.15] 1133581 602815748  G.00024] _ 0.05210
381 | 3.904 10.43| -~ -0.07] © 11639.89] 61402.29301 _ 0.00024] 0.05034
391 - | - 3.804 10.43] - -0.07] . 11944.00] 61402.2930} - 0.00022] - 0.04781
401 3770 1043] . --0.07] 12248.14] 61402.2930] _ 0.00021| 0.04546 |
411 | - 36200 - 10.43]  -0.07] (12552.32] 61402.2930] - 0.00020]  0.04328 - |.- -
421 | 3534 “1043] - -0.07] 12856.53] 61402.2930] " 0.00019[ - 0.04128
431 _.-3452] - 10.43] -0.07] “13160.78] 61402.2030] - 0.00018] _ 0.03937
441 |  3.374 10.43 -0.07] 13485.02] 61402.293D]  0.00018]  0.03762
451 — 3.290 10.43] _ -0.07] . 13760.30] 61402.2930| . 0.00017| __ 0.03897
I 461 | " 3228{ - 1043}  -0.07] . 14073.61] 61402.2930]  0.00016]  0.03443
471 .1 - 3180 10.43] _ -D.07] 14377.94] 61402.2930] - 0.00018] _ 0.03289
481 | . 3084( - 10.43]  -007] 14682.28] _61402.2830]  0.00015] _ 0.03164
491 3.031 10.43| . -0.07]  14986.65] 61402.2930] "~ 0.00014] ~ €.03036
501 . { - 2971 1048] . -0.02] 15281.03] - 62113.2980] - 0.00014]  0.02851
511 _2.913] . 1048 002 1558543] 62113.2880] . 0.00013]  0.02837
521 | 2857 1048] - . -0.02) . 156899.84] 62113.2080] ~ . 0.00013] 0.02725 -
531 | . 2.803 1048] - -0.02] ~ 16204.27] 62113.2080] " 6.00012] 0.02627
~ 541 1 2751 1048  -0.02| 16508.71] 62113.280] - 0.00612]  0.02531
551 | ~2702) - 10.48] — -0.02] 1681317} ~ 62113.2680] . 0.00011|  0.02431 -
561 2.654]  1048]  -0.02] . 17117.63] ~ 62113.2880] . 0.00011] _ 0.02354
571 | - 2607] . 1048] . 002 1742211 - 62113.2980] . 0.00011]  0.02273
587 2.562] 1048 -0.02] 17726,60] - 62113.2980]  0.00010] . 0.02195
591 -1 2.819] 10.48] 0,02 18031.10] 62113.2080[  0.00010] . 0.02122
601 - | 2477] . 10.48] . -0.02] - 18335.61] 62113.2980{ . -0.00010}  0.02052
611 |- 2437 1048 - -0.02[ 18640.13]  82113.2080{ _ 0.00008] - 0.01886 _
621 | . 23971 - 1048] - - -0.02] 1894466] 62113.2080] - 0.00008]  0.01922
831 ). 2360 10.48 -0.02] 19249.20] 62113.2980] .0.00009] . 0.01862
641 | 2303 10.48]  -0.02] 19553.75. 62113.2080] - 0.00008]  0.01504
651 .} . -2287] - 10.48]  -0.02]° 19858.30] 621132980 - 0.00008] . 0.01748: | - :
661 - 2.253]  10.48] - -0.02] 20162.86] 62113.2980]  0.00008]: - 001687 | - .. = '3
__ 671 . 2.299] 1048| . -0.02] 2046743] 621132980 - 0.00008] .- 0.01647 |. = . -
681 - | ' 2.186 10.48] . - -0.02]  20772.00] . 62113.2080} ' 0.00008] . 0.01588
SR 2185] __10.48] -0.02| . 21076.58] 62113.2980] . 0.00007]  0.01553 _

. Apdx.A3-1 Page§ - -
- DB772GB5ESXM-Cellular ©




Max gain

1021

62400.0000

U Apdy. A1 Page7

' DB772GB5ESXM-Celiular .

ARL{ 26 |(dBd): 10.5 . Max exposure: | 0.00198299| © mW/icm*
Max ERP s - o : |
Wy - ‘624 - Anttype: Andrew DBY72G65ESXM - " Feot from site: 17
3 } RF Exposiure Level _

Festto  Depress ' Antenna * dBfrom  Propdist - ACtERP. . Level " Pracent of -
Ant. base _angle ~_ gain___maxERP _ inem .. inmW mWem? . FCC'STD.
701 1. . 2324] . 10.48 -0.02[  21381.17]. 62113.2980]  0.00007] . 0.01508
711 _ 2084} 1048 -0.02]  2168576] 621132880]  0.00007}  D0.01467
721 2.085] — 10.48] -~ - -0.02! .21990.36] ©2113.2980] _ 0.00007 _ 0.01427_
731 2.037] ~ 1048] -0.02] 22264.97| €2113.2080] _ 0.00007]  0.01388

741" 2.010] . 10.48 -0.02] 22599.58]. 62113.2980|" 0.00006]  0.01351 _
751 1.983] ~ 105 . 0] 22904.18{. 62400.0000] _ 0.00006| : 0.01321
761 1.957] .. 105] 0|  23208.81]  62400.0000{  0.00006]  0.01287.
771 1931 105 0] 23513.44] B2400.0000] _ 0.00008]  0.01254
781 | 1807] 108 0}~ 23818.07| - B2400.0000]  0.00006] _ 0.01222
781 | 1883 105 0] 22122.70] 62400.0000] _ 0.00006| . 0.01181
801 . 1.858] ~ 105 0} .24427.34| 62400.0000] ~ 0.00005]: —0.01162
811 | 1836 10.5] 0| 24731.98] _62400.0000]  0.00005] - 0.01133
821 | 1814 105[ T 0] 25036.63] 62400.0000] _ 0.00005] _ 0.01106
831 1792 10.5] 0| - 2834127| 62400.0000| 0.00005]  0.01079
B41 1.771 105 0| 25645.83] 62400.0000]  0.00005]/ 0.01054
851 _1.750] 105 0] 55950.58] 62400.0000 __ 0.00005! _ 0.01029 _
88t 1.730]____10.5] 0f _26255.24] ~ 62400.0000] -0.00005] -0.01005
811 -1710] _ _105] 0f  26558.91] . 62400.0000{ _0.00005] _ 0.00982
~f 88t | 1690] . 10.5[ 0} 26864.57| . 62400.0000{ _ 0.00005]  0.00960
881" 16711 105} 0] 27169.24] - 62400.0000{  0.00004] 0:00839
901 | 16531 . 105 0] 27473.91] . 62400.0000]  0.00004] ~ 0.00918
811, 1.635] . 105 0] _27778.59] . 62400.0000]  0.00004] © 0.00898
921 | 1617] 105 0| - 28083.26] - 62400.0000]  0.00004] .0.00879
931 | 1600 - 105 . 0] 28387.94| 62400.0000]  0.00004] - 0.008B0 -
841 1 1.583]  10.5] . 0] 28G92.63| 62400.0000] .- 0.00004] 000842
951 [ 15666] - 10.5] - 0] 28967.31) 62400.0000] _.0.00004]  0.00824
861 1550 . 10.5] .0~ 29302.00] 62400.0000] __ 0.00004] __0.00807
971 1534] 105 0] 20606.69] 62400.0000[  D.0DDO4] - 0.00791 |
881 1.518[ _10.8[ 0] ~ 20911.38]  62400.0000] _ 0.00004] . 0.00775 . _
.89 .- 1.503] 105 0| 30216,07] __62400.0000} _ 0.00004] 0.00759
1001 " 1.488] - 10,5] 0] 30520.77|" €2400.0000] - 0.00003]  0.00744
1011 | —1473] - t0.5] - o] 3082547| 624000000  0.00003|  0.00729
1021 1459 ~ 71051 - 0} 31130.17] - 62400.0000{ - 0.00003] _ 0.00715 _
" 1.445 1050~ o] 31434.87] - ~0.00003] - 0.00701




Max gain

0.00248673

_ ARL| 26 |(dBd): | 125 Max exposure: mWicm®
B ERP ° v R ) . . - . . . . - . . .
w): 98.9  Anttype: Andrew DB772G&65ESXM . Feetfromsite: B.
_ L RF Exposure Level R
_Feotto  :Depress _Amenna; " oBfrom - Propdist- . ActERP . Level - Precentof
Ant baso. angle gain _ max-ERP _ Incm inmW . mW/lkm?® - FCCSTD
- B - 90.000 -B]. © :-18.5] - 79248 1396.9996 0.00116 0.11612
- 87.797 -5.6] - . -181]: 783.07) .- 1531.7766 0.00127 0.12714
.2 85.601 -5.2] .. . -17.7| - 794.82f - 1879.56830 0.00138  0.13879
3 83.418 - 490 174 797.74] ~ 1798.8841|..  0.00148;: 0.14763
4 - 81.254 4.2 =187 801.80 2114.4445 -0.00172 017189 .
5 - 78,114 =350 - -18 -807.00 2484.2557]  0.00198]  0.189813
& - 77.006 =31 - -15.6 §13.31¢: . 2723:8322{ . 0D.00215 021497
-7 74.932j. -2.6f - -15.41 . 820,70}  3058.3022 _0.00237f  0.235688
.8 - 72.897 2.3 .. -14.8] - 828.156] . 3274.8868 0.00249 0.24867
-9 - 70.807) -2.4 ~14.9] . . B838.682] ' '3200.3413]. ~ 0.00238 -0,23756 .
10 B58.8682] . 2.7 -18.2] ©  848.07| . 2986.7323] - 0.00216 0.21627
11 . . 67.068 -3} - --155] - 860.48] - 2787.3807} - 0.00197 0.19652
12 - 55.225 - -38!  -16.3]| - . 872.81 _._2318.4423] . 0.00159 0:15887 .
13 . B83.435) . ) _ =i7.5]. - 886.02] - 1758.7183f{ -0.00117] - 0.1188%
14 . |- - 61.689 - 5.6 =19.1 - 900.08f . 1216.,73581 .1 0.00078|  0.07841
- 15 © - 60.018 7.8 . 204 914.91] ~  901.9787 -0.00056 0.05625
16 . -58.392| - -10.8 -23.1 830.511 - -484.3913] . 0.00028)-  0.02920
17 - 1 56.821). - -143] . -26:8] - 946.84}] - 206.6314| - 0.00012[ -  0.01203
18. - 55305 . -159 . -2B.4 . 963.88) . . 1429540 0.00008 0.00803 .
19 . 53842} . -149{. - 274 8981.53] 179.9684] ~  0.00010] - 0.00975
20 - [ . 52431 =128 -25:3] - .999.82 -1 291.8746] ' - 0.00015 0.01524
21+ - 51.0721 /=-1091-  -234].- . 1018.69!. 452 0602} - 0.00023| . 0.02274
22. .. 49.764; - - .-7.5) ~ =20 .- 1038.111 . 9589.0000%1 .. 0.00048] 0.04791
23 . - 48.504} 621 - -18.7] . 1058.06| 1334.1243 _0.00082] . 0.06221
24 .- 47.281 -5.31- - -17.8 1078.48 1641.3315 0.00074 0.07368
.25 46.123{ ‘4.6 -17:11  1099.39 1928.2863| - .0.00083{ . -0.08329 .|
26 . 45000 .. 4.4] . -16.8) - 1120741 . 2163.6862] - 0.00090 .0.08953 - -
27 il 43818 -3.8] - 16:3] . 1142.49( T .2318.4423{ | 0.000093| - 0.09272
- 28 428791 - 41l 7 -16.8] -116464] . 21B3.8962 0.00083 0.08327
29 41.878 4.7 -17.2) - 1187.16]f = 1884.5007 0.00070 0.06880
30 40.914 . =8.7]. -18.21 - 1210.02 1496.9121] = 0.00053 ‘0.05337
31 - 39.887( 7 -16.51 : 1233.22{ - 11036763} - 0.00038|  0.03809
[ 32 39.004( 7} . -18.5) . . 1256.72] - 1109.6783] . 0.00037| - 0.03668 ° .
33 38.234 811 - 208 1280.52( -. - 881.3830} -~ 0.00027| - -0.02742. -
34 . 3740351 . -8.8F- - --21.3] ° 130460} 733.1558 - .00022 0.02249
35 36.8071" -8.51 =21 1328.94f- = 785.5006 0.00023]. -0.02322 .
36 . -35.838 -7} -18.6] . .1353.53} . 0:.00031] - 0.03080

~ 1084.4168; . -

. Apdx. A3 Paged - - ot

- ‘DBT72GESESXMPCS . -




. ARL|.

. Max ERP
w:

Feetto . Depross .

‘26

28.9

Max gain

(d8d}: .-

125

000248673

Max epr:é_ure::

Ant type: Andrew DB772GESESXM -

"'RF ‘Expo"s_ure Level - .

“ mWiem?

- Feat from site: 8

"Prece_nrof ]

3127.4826) - -

- Apdx.A-3-2 Page2 .. -
' - DB772GBSESXMPCS. .: -’

0.00027

. Antenpa * oBfrom  Propdist'- | AdtERP . Lsvet ;
Ant base angle  gain  max ERP____incm. in mwW mWiem 2 ECC STD
37 . 35006] - -7 - -196] 1378.36|  1084.4169!  0.00030] - 0.02980
38} 34380  -53 47.8] 1403.40]  1841.3315] -  0.000441 . 0.04350
3§ . 33.630 -35 -16]  1428.66| . 2484.2557|  0.00084]  0.06354
.40 33.024 -35 16| 1454.12]  2484.2557| 0.00061] 0.08133
41 | . 32.381 2] - -145] ~ 1479.77|. " 3508.1044] . 0.00084] . 0.08366
42 _ 31.759 06] " -134] 150560 ~ 4B43,8125] . 0.00112] 0.11155
43 31.159 -08] - 1311 1531:60{ ' 4843.9125| 0.00108] - 0.10780 -
44 | 30579]. - 06 119 1557.76] 63855203} - 0.00137] 0.13737
45 T 30.018] 06 -118]  1584.08] ~ 6385.5203] - 0.00133] "0.13284
46 | 29476 18 109 1610.54|  B8038.8938] . 0.00162]  0.16179
a7 28851] - 25 ~-10] — 1637.15] . 9880.0000] - 0.00193] — 0.19263
48 28443~ 25 _-10] - 1663.88} -~ '9890.0000] - 0.00188] 0.18849
49 27.951]. 3y 84] - 1690.75] 11355.2303]  0.00207]  0.20736
50 27474] 31 94| - 1717.73] ~ 11355.2393] - 0.00201] ' 0.20080
51 —27.013] 31 -9.4] 1744.83[ " 11355.2393]  0.00185].  0.18471
52 26.565] 38 -8 177204] " 127407881}  0.00212] 021181
53 - 26.131] 36| - B8l 179835 ~ 12740.7881] 0.00205]  0.20543
54 25.710 339 -86] 1826.77] = 13852.0004| - 0.00214] "0.21356
55 . 25.31 38l . -86|. 1854.28;7 13652.0004] .  0.00207{ - 0.20727
56 |- 24808] - 39| - 86| 1881.88] 13552.0004]  0.00201] 020124
57 245201 : -38| - -Be{ . 1808.57| .13652.0004]  0.00195| - .D.18544 .
58 | "24.148] 38}, 86| . 1937.34} . 13852.0004} . 0.00190| - 0.18988
58 -.| 23782 38 - . -87 1965.19]- - 13341.24291  0.60180] . -0.18034
60 .. |~ 23429 .38 — -87] - 1993.12] - 13341.2429} - 0.00175] ~ 0.17532
81 23085] 38 871 -~ 2021.13]  13341.2429]  0.00170] _ 0.17049
62 | 22751] -~ 34 51]  2049.20] - 12187.3581]  0.00151] — 0.15126
83 | 22428 34] .94} 2077.34] - 12467.3581] ~0.00147] ' 0.14719
64 22108 — 34 -5.1] -~ 210555]  12167.3581] 0.00143] 0.14327
B8 . 21.801 - 26 -9.8} - 2133.82] 101203677]. G.0p118|- 0.11803. -
66 [~ 21501} " 28 -9.8] 216215} - 10120.3677{ . - 0.00113]  0.11301
67 | - 21:209 26] -~ -98] = 2190.53] ~ 10120.3677{ 0.00110} 011010
68 .| 20.925] 15[ A1 2218.98) .. 7855.9082) .0.00083]  0.08329
.63 | 20847] . - 18] 11| 2247.47| 7855.9062) - 0.00081] - 0.08119 -
70 ']  20.376 15 11| 2276.02| - -78559062]  0.00079] _0.07917
7111 20113 15 1] 2304.82] ~ 7855.9062]  0.00077] 0.07721
72 | 19.855 .0 -12.5]  2333.26] 5581.5557] . 0.00053]  0.05333
73 19.604] O] -125[ ~ 2361.95] ~ 5561.5557] 000052 . 0.05204
T4 16.359]. (0] 125 239069]-. " 5561.5557| - 0.00051] ©.05080
- 75 _19.120 of -125] 2418.47] - 5561.5567)  0.00050}  0.04960:
76 18.888 28] 151 - 2448.29] 3127.4928] 0.00027] . 0.02724
77 ] @688 - 25 15 247714 “0.02661




Max gain

© Max exposure:

0.00248673] -

e

. '
.
v

3652.91

. 7855.9062

L hpx A32 Pages
.. DBT72GESESXMPCS. .

ARL| .26 _ |(dBd): 125 mWiem?
. MaxERP . T Do , :
/I 93.9 = Anttype: Andrew DBYT2G85ESXM " Foet from site: -8
. _ - .RF Exposure Level .
Festta Depress Antenna. dBfrom  Propdist =~ ActERFP - Level. ~  Pracentof
Ant. base © angle  ..gain  maxERP. ine¢m.-  inmW “mWriem? | FCCSTD
78 .- 18.435f - -25 -15 -2506.04 3127.4526 -0.00028) . 0.02600 - |
79 "18.217 - -2.5 45 2534.98 3127.4926] .. 0.00025) - 0.02541
BO 48.004 - =281 .. -15}° 2563.95 3127.48281 -0.00025]  0.02484
81 17.7868f - . -8.3}-° 188 2592.85 1303.7559) . 0.00010;- - 0.01012
82 17.5821 . 8.3 ... -18.8] . 2821.89] . 1303.7559] .- '0.00010{ 0:00980
‘83 17,393 6.3 -18.8 2851.08] = 1303.7558] - 0.00010] - 0.00968 .
84 17.189 -6.3 -18.8 2680.16]. - -1303.7559] - 0.00008] . 0.00947
85 -17.008§ - 6.3 -18.8 .2709.28] - 1303.7558 0.00008] -  0.00927
86 16.821 =141 . -268]- 273845 216.3698f - 0.00002 0.00151
- 87 16.638F .~ -14.1 . -268] 276764 216.36961  0.00001] - 0.0D147
88 16.460] - -14.1 -2681 . - 2796.88 216.36961 - 0.00001] . 0.00144 .
89 . :168.285 =144~ 2856 2826111 . 216.3688] . -0.00001]. 0.00141.°
- 80 16.113] .- . -14.1] - '-268] - 28553B] . 216.3885] ~ 0.00001] . 0.00139
a1 - - 15.045 -18.8] -31.4] . 288487 - 7164671 . ~ 0.00000]. = 0.00045
92 15.781|- -189) - -314 2913.89] ° . - 71.6467F 0.00000]. 0.00044
93 15.618 ' -18.9) -31.41. .2943.33] ~ 71.6487( -~ 0.00000]- ~0.00043
94 15.481]-- -18.9] . -314 297270 716467 - 0.00000{ - -0.00042
95 © 15.308 -18.9 . -31.4]  3002.09 © 71,6467 -0.00000] " - 0.00041
98 15154] .. -18.9 _=31.4] - 3031.50{ . - 71.6487|-. . 0.00000]  0.00041
‘97 .- 15.0050 - - -18.9]  --31.4]. 3080.93{- . 71.6467| - 0.00000] - 0.00040.
98 - MSQ - -7.2 :-19.7] ... 3090.38] - -1059.7326{. - 0.000Q061 - -0.00579
-89 ] . 14715} 7.2 -19.7] ~ 3118.85{ 1069.7326{ 0.00008]. -0.0056688
100 - 14.574| - -7.2 -189.7y - %9.34 - 1050.7328| 0.00008] 0.00558
: 101 |- 14436 .-  -7.2 - =19.7] -~ 3178.85]° 1059.7328 0.00005{" ..-0.00547
q02 - |0 14.300] - -7.2] . -19.7] : 3208.37| .. .1058.7326| . 0.00005] . 0.00537
103 - 14,1671 - -SF.20 0 197 3237.92] 0 1058.7328| . -0.00005] - 0.00528 .
104 - ./14,036] . 7.2 - 197 . 326748 _1059.7326] 0.00005] - 0.00518
- 105 13908 . -1.8 “-14,4| - 3287.06 3580.8420 0.00017f .. 0.01724 -
. 106, "13.782 -1.9}F . - -14.4] © 3326.65] . 3590.8420f . 0.00017 0.016594
107 - ."13.658 -1.9 L1440 - 3356281 . 3590.8420{ - 0.00017 0.01864
108 | 13536 -1.9 -14.4)- 3385.89 - 3590.8420¢. - 0.00016]- - 0.01635
108 . 13.416} . -1.9 -14.41: 341553 . 3590.8420F -. 0.00018] "~ 0.01807
110 - 132891 . 18] . -14.4]-  344518{ :3580.8420} - -0.00018] . . 0.01579. .
- 111 A31B3F - 1.9 . -14.4| . 3474.85] - 3590.8420| . .0.00018]. 0.01552
112 | .. 13.089f - . -1.8] . -14.4| " 350454 - 3580.8420[  0.00015] - -0.01526
113 | 12.958 1.5 - -11] * 3534.23] = 785598052 0.00033}. 003283
114 © 12.848 1.5 - =11]- 3563.94| 7855.8062|. 0.00032} - "0.03229
115 ] 127407 . 1.6 -1l 359367) - 7855.5082 0.00032] . 0.03176 -
116 | "12833]. - 1.5 - =11 1 3623.40{ - 7855.9082 0.00031).  0.03124"
" 117. - 125629]. . 1.5 11 3653.15 78559062  .0.00031] - 0.03073
“118 . 12.428 1.5 c =11 0.00030] - 0.03023




~IMax gain '

ARL| . 28- }fdBd): | 125 _ . ‘Max exposure: | 0.00248673}. . -mWrcm?
w):. 98.9  Anttype: Andrew DBTT2G65ESXM - Feet from sita: 8
: .- "RF Exposure Level . . B
Fest fo Dsprés.s Antenna - _d8 from - Propdist ~ AclERP ~ Level . Precentof
‘Ant base _angle . gain __maxERP___inem _ -inmW_ . mWkm?® __ FCCSTD
119 —12.325] - 1.5 -11]  3712.68] - 7855.9082]  0.00030]  0.02975 _
120 | 42.225] & 1.5 41| 3742.47{° 7855.8062]  0.00028] " 0.02638
121 12,127 15 41| 3772.28]  7855.9062|  0.00029]  0.02882 _
122 | 12.031 15 11| 3802.07] ~_ 7855.9062] . 0.00028] - 0.02837
S| 123 ] 11936] . 4] B5| - 3831.88] 13989.9963| . 0.00050]  0.04867
— 124 | 11842 4 85 3861.71] 13960.9963] _ 0.00048| - 0.04880
~ 125 11.750 4 -8.5]  3891.55| 13968.9863]  0.00048] . 0.04816
~ 126 11.659 4 85|  3921.39] 13969.9963]  0.00047]. 0.04743
127 1 11.570 ~ 4 -85  3951.25] 13969.9963{ . -0.00047] 0.04671
128 | 11.482] - 4 ~.8.5]  3981.11] . 13960.9963] - 0.00046] . 0.04601
129 . |- 11,398 4] . -85] 401098} -13969.9963] - 0.00045]  0.04533
130 11.310 4 T-8.5|  4040.87] 13060.9963| _ 0.00045]  0.04466
131 13.226 4] 85| 4070.76] 13986.9963|  0.00044] - 0.04401
132 11,143 4 B5[  4100.86] 13968.996831  0.00043] ~ 004337
133 | - 11.061 4 85| . 4130.57] 13960.9963]  0.00043]  0.04274
134 " 10.881 3 6.5 4160.49] 22140.8521]  0.00067] ~ 0.06677
135 | 10.80% 3 8.5 4190.42] 22140.9521]  0.00068] 0.08582-
136 | 10.823 8] - 6.5]  4220.35] 22140.9521]  0.00065] - 0.06489-
137 |. 10.748] - 6 6.5 4250.28]  22140.9521]  0.00064]  0.06398
138 -~ | 10.670 6] 65| 4280.24] 22140.9521]  0.00063] " 0.08309
138 | 10585 6] 5] . 4310.20] 22140.8521]  0.00082|  0.06222
140" 10.521]" 8] - -6.5] . 4340.18] 22140.8521} . 0.00081]  0.06136
141 1 10448 8 8.5 4370.13]  22140.9521 0.00061{ - 0.08052
~ 142 | . 10.376 8. 65 440011| 22140.9521] _ 0.00060) . .0.05870-
143 1 10.305 B 6.5  4430.10] 22140.9521]  0.00058] . 0.05889
~ 144 ] :10.235 "6 -8.5]  4460.00] 22140.8521] . 0.00058] .- 0.05810.
~ 145 | . 10.166 6 -6.5| _ 4490.08] 22140.9521] ~ 0.00057| . 0.05733
148 10.098 6 85|  4520.09] 22140.9521 0.00057] .  0.05657
147 | 10.030 6 ~6.5]  4550.10] 22140.8521] _ 0.00056] - . 0.05583
148 |~ 9.964] 7.8 4.9] . 4580.12| 320034137| . 0.00080] 0.07964
. 149 9.898] - 78] -~ 49 4610.14] 32003.4127{ .0.00079] . 0.07861 _
150 . | - -0.B34} - 76| 4.9].  4640.17| 32003.4927]  0.00078]  0.07759
151 [ 9770) .- 76 — 49| 4670.21] 32003.4127|. 0.00077] -~ 0.07660
152 97071 .- . 7.6 48] . 470025] 320034127  0.00076] ~ 0.07562
153 8.644] - 76| 491 _4730.30] 32003.4127] - 0.00075] " 0.07466
154 | . 9.583 76] 48] 4760.35]. 32003.4127|  0.00074! . 0.07372
155 | . 9.522 76| -49] " 4790.40] ' 32003.4127| - 0.00073] 0.07280
158 . 9.462 7.6 —4.9] . 482047] 320034127 0.00072] - 0.07190
157 | . 9.403} . 78] 4.9 ~4850.54] 320034127 . 0.00071]  0.07107
158 -~ | - 9.345[" 7.6] 45| 4880.81]  32003.4127| - 0.00070} ~ 0.07014.
189 - | . 9287 - 7.6

490 - 4910.68). 32003.4127{ - 0.00089| ° 0.08928

© o Apdx.A-3-2°Paged i
. DB772GBSESXMPCS -



7..,‘:-:- N I Maxgain I S e T
CARL) 26" rdw: 928 A

ire;| 000248873 . mWiem? - -0

(W): L. 988 ' An! type Andrew DB??!GSSESXM L -"-‘FB_"_B'! ffdm site: 8 - o

SRR A RFExposure Level . S
Feetto . Depress ' Antehha dB from " Prop dist . Act ERP :.} Leve! - Precent of
- Ant. bags” - angle. __galn _maxERP___incm n mW__ - mWiem® - FCC STD
160 . : 9230 STBE 0 .81 4940771 132003.4127] -0.00088[ - 0.06844 .
161 . - .-" -9.174]- oo +4.8] 4970861 32003.4127] - 0.00088) .. 0.06761 |-
162 -1 0 8118} - 4.9 '5000.85] 32003.4127| .-0.00087}.. -0.06680 -
163 " [ .9.083 Sooa4,907 B031.05] T-.32003.4127] . 0.00066) - 0.06600
164 | 8.008] 4 9f. . 5061,15] . 32003.4127] - 0.00085]  0,06522 S R
165 . [ . -8.855] . -3.7] 5081.25) . -42188.71444 . 0.00085] =~ -0.08497: -} . - - T
166 | ...-8.802{ - - ~3.7] - 5121.37] - 42188.7144] - - 0.0DD84] 008397 - | - Lo
C87.. ] '8.84Bf . BB} v 371 T 5151.48]  42188.7144 :0.00083§ :- .0.08289. - |-..
168, | .8.7971 3.7 .- - 5181.60] . 42188.7144] - 0.00082] 008203 | . .
- 168 |:o- 8.746] - -.88] - . -3.7{. '5211.72] -42188.7144]. - .0.00081| ... 008108 |-
170 - .8.898]. - 88 .-..-3.7] ~5241.85]  42188.7144| . 0.00080] - -0.08015 .| o
171 . 1= . 8845 - 8.8 o +3.7] - 5271.88{. --42188.7144] . 0.00079] =~ - 0.07024 - R
1120 4 - .8886) - - BBE =370 . .5302.12] - 42188.7144}F. 1 0.00078] .. . 0.07834 . ‘ o
- 473 ] - 85647| - & B8] - .- -3.7] . 533226 42188.7144]  0.00077] = -0.07746 . |- -
174 C-B4099( - . 88) - - -3.7] 5362401 42188.71441 . . .0.00077] - 0.07658 . .
1Z§ Lol 8451 - ' 8B] - - -37|° 5382.55]  42188.7144] 0.00076] :. 0.07574 -
- 176 17 8403 . . 88 _.=3.7]. 0 5422.70) 421887144 .- 0.00075] -, 0.07490:
177 |  8357| . -88] . - -37| ' 5452.85] -42188.7144] . 0.00074} . 0.07407 ‘|
178 L 8.310) . 88 =370 -5483.01): . 421887144 :0.000731 ©.:007326 - | .- .
178 -g2opg] g8l 37l 5513471 42188.7144] . - 0.00072] . 0.07248- | "
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Dr. }e:rold Bushberg has performed health and safety analyms for RF& ELF transmissions systems since -
1978 and is an expert in both health physics and medical physics. The scientific discipline of Health
_ Physics is devoted o radiation protection, which, among other things, involves providing analysis of

- radiation exposure.conditions, biological effects research, regulations and standards as: well as

" recommendations regarding the use and safety of ionizing and non-jonizirig radiation. In addxtxon. Dr,

C ‘Bushberg has extensive experience and lectures on several related topics.including. medlcal physics,

radiation protechon, {ionizing and non-ionizing), radzahon blology the science of nsk ass&esment and o
effectwe risk. communication in the pubhc qector : :

Dr Btmhberg s doctoral d:ssertatlon at Purdue Umverslty was on various aspects of the bmlogmal effects )

of microwave radiation. ‘He has maintained a strong professional involvement in this subject and has - - -

~ ‘served a$ consultanit or appeared:as an expert witness on this subject to a wide variety’ of
- organizations/ institutions mdudmg, local governments, school districts, city planning departments,
telecommunications companies, the Califomia Public Utilities Cammission, national news orgamzahons{
and the US. Congress. ‘In addition, his consultation services have included detailed computer based

modeling of RF exposures as well as on-site safety inspections and RE & ELF environmental field
. measurements of numerous ransmission facilities in order to determine their compliance with FCC and

other safety regulations. The consultation services provided by Dr. Bushberg are based an his professional
- judgemerit as an indépendent scientist, however they are not intended to neeessanly represent the views
- “of any other orgamzatlon. : S .

' Dr. Bushberg is a member of the main acmnufac body of Intematzonal Committee on E.lectromagnet:c o
‘.,Safety {ICES), which reviews and evaluates the scientific literature on the b:o]oglca] effects of non~ - .

e jonizing electromagnetic radiation and establishes exposure standards, He also serves on the ICESRisk - - -

Assessment Working ‘Group that is responsible for evaluating and- characterlzmg the risks of non- .
* .ionizing electromagnetic radiation, Dr. Bushberg was appointed and is serving as a member of themain . -
- scientific council of the National Council on Radiation Protection and Measurement's (NCRP). He is:

" also a Scientifi¢ Vice-President of the NCRP, a member of the NCRP Board of Directors and chairs its".
committee on Radiation Protection i in Medicine. In addition, Dr. Bushberg is a member of NCRP's

e scientific advisory committee on N on-ionizing Radiation Safety. The NCRP is the nation’s preeminent

scientific radiation protection organization, chartered by’ Congress to evaluate and provxde expert

3 . consultation.on a wide variety of radiological health issues. The current FCC RF exposure safety .. -

. standards are based in large’ part on the recommendations of the NCRP. Dr. Bushberg was elected to

|- _the Internatiorial Engmeermg in . Medicine and Biology ‘Society Committee on Man and Radiation
- (COMAR) which has as its primary area of responsibility the examination and mterpretmg the biological .
.- effects of non-ionizing electromagnetic energy and presentmg its findings in an authoritative and

professional manner. Dr. Bushberg is.also a member of a six person US. expert delegat:on to the
international scientific community. on Scientific and Technical Issues for Mobxle Commumcatlon
} SystEms estabhshed by.the Federal Commumcahons Comm.tsswn

Dr. Bushberg isa full member Qf the Bloelectromagnet;cs Socxet‘y, the Health Phys:cs Soc1ety and the'

Radiation Research Soclety Dr.-Bushberg received .both a Masters. of Science and- Ph.D. from the ..

: Department 'of Bionucleonics at Purdue University. Dr. Bushberg is certified by several national

- . professional boards with specific sub-specialty certification in radiation protection and medical physics.

' '_:‘Pnor to commg to Cahforma, Dr: Bushberg was.on the faculty of Yale: Umversnty School of Medxcme
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ATTACHMENT C

Planning Commission staff report dated July 21, 2010 (contains Appeal
letter by Ms. Natasha Ernst/NextG dated May 24, 2010 and Zoning
Manager’s administrative determination letter dated May 13, 2010)



Planning Commission

STAFF REPORT

Case File Number:_Al 0129

July 21,2010

Locations:

Public Right-of-way at approximately 7294 Marlboro

Terrace/4949 Grizzly Peak Boulevard

Public Right-of-way at approximately 9950 Skyline Boulevard
Public Right-of-way at approximately 10648 Skyline Boulevard
Public Right-of-way at approximately 10000 Skyline Boulevard

‘Proposal:

Appcal of the Zoning Manager’s interpretation/determination that the
proposed poles, to be located within the public right-of-way, are
Monopole Telecommunication Facilities and are subject to the Plannmg
Code.

Appellant:
Owner:
Planning Permits Required:

NextG Networks
City of Oakland
Major Conditional Use Permits (CUP) to erect Telecommunication

Monopole Facilities within the R-30, Singe-family Residential Zone
and the Open Space Zone. The site located at the comer of Martboro
Terrace and Grizzly Peak Boulevard, zoned R-30, will require Design
Review, in addition to a major CUP.

Skyline Boulevard: Open Space

Marlboro Tr / Grizzly Peak Blvd: Hillside Residential

Skyline Boulevard: OS

Muarlboro Tr / Grizzly Peak Blvd: R-30/S-10/S-11

Skyline Boulevard: IV

Marlboro Tr / Grizzly Peak Blvd: I

General Plan:
Zoning:

Service Delivery District:

City Council District: Skyline Boulevard: 4
Marlboro Tr / Grizzly Peak Blvd: 1
Action to be Taken: Uphold Zoning Manager’s Decision and deny the appeal.
Finality of Decision: Final

Contact case planner Leigh McCullen at 510-238-4977 or

For further information:
: Imcullen@oaklandnet.com. -

SUMMARY

The Zoning Manager has determined that the erection of these new and independent poles within the

public right-of-way intended for Wireless Telecommunications purposes are considered Monopole

Wircless Telecommunications Facilities, as defined, and regulated, by the Oakland Planning Code

including the requlrerncnt for Conditional Use Permits. This determination has been appealed by NextG
" Networks. The appeal is the subject of this report.

BACKGROUND

On March 12, 2010, the City of Oakland Zoning Division received from the appellant four (4) incomplete

basic applications for the above four-(4) referenced sites. Application fees were not paid at that tirne.

These applications would provide for the erection of four (4) 40(+)-foot wooden poles, with attached

wircless telecommunications antenna and equipment, within the public nght-of-way. On April 9, 2010 staff

sent an incomplete letter for these applications. The incomplete letter states that the poles qualify as
~ Wireless Telecommunication Monopoles and subject to the Oakland Planning Code (OPC).

#6
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Case File: A10-129
Appellant: NextG Netrworks c/o Natasha Ernst
Address: Public Right-of-ways at approximately:
7294 Marlboro Tr/4949 Grizzley Peak Blvd,
9950, 10000 & 10648 Skyline Blvd
Zone: Skyline Bivd: OS; Marlboro Tr/
- Grizzley Peak: R-30/S-10/S-11
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NextG Networks, the appellant, alleges that its wireless telecommunications operations fall under the
exclusive jurisdiction of the California Public Utilities Commission (CPUC) and is not subject to local
land use controls because they would be located within the public right-of-way and are utilities. They
have not provided evidence to support this claim. Staff does not dispute that NextG Networks is a
“Telephone Corporation” defined by California Public Utilities Code (PUC) and has obtained, as required
by the PUC, a Certificate of Public Necessity and Convenience (CPNC) from the CPUC. However, the
appellant has failed to provide evidence to substantiate their claim that their CPNC overrides ]ocal land

" use controls.

All Telephone Corporations, as defined by the PUC, with very limited exceptions, are required to obtain a
CPNC. Verizon, T-Mobile, AT&T Wireless, Ciearwire and many other telecommunication providers all
have a CPNC but still submit to local land use authority. As a matter of fact, the Planning Commission
often rules on applications for Wireless Telecommunications Facilities, including new facilities located

* within the public rights-of-way, consistent with their authority granted under the OPC. As an example,
o May 5, 2010 the Planning Commission approved a Major Conditional Use Permit and Design Review
for an AT&T Wireless Telecommunications Faciiity located within the public right-of-way on Moraga
Avenue. Two Major Conditional Use Permit/Design Review applications, one [ocated in the public right-
of-way on Moraga Avenue another-in the public right-of-way of Shepherd Canyon Road, have been filed
by T-Mobile and are pending a public hearing before the Planning Commission. Neither AT&T nor T-
Mobile has challenged the applicability of the Planning Code in relation to these projeéts. The applicant
has failed to demonstrate why they should be treated differently from other wireless telecormmunications
providers.

ZONING ANALYSIS

The OPC defines Wireless Telecommunications Facilities to include attachment of antennas to buildings
and similar facilities, the consiruction of support structures, and the provision of equipment associated
with transmitting and receiving of radio frequencies. Consistent with this definition, NextG provides
radiofrequency transport services for wireless carriers and constructs transport networks consisting of a
central switch-like hub and a system of fiber optic cables, remote nodes, and small antennae attached to
poles and other structures. The OPC defines Wireless Telecommunications Monopoles as a monopolar
structure erected on the ground, terminating in one or more connecting appurtenances (OPC Section
17.11.900.). A review of NexiG's elevations and photo simulations (Attachment A) would clearly
demonstrate that the proposed poles meet this definition. Given the characteristics and intended use of
NextG’s proposed facilities the Zoning Manager determined that they are Monopole Wireless
Telecommunications Facilities.

OPC Section 17.07.040 states that the ‘zoning regulations shall apply, to the extent permissible under
other laws, to all property within the City of Qakland....regardless of whether such property is in private
or public ownership’. The scope and applicability of the Planning Code clearly includes public right-of-
ways. Subsection C of this section further states that “Whenever any provision of the zoning regulations
and any other provision of law, whether set forth in this code, in the Qakland Building Code or Qakland
Housing Code, or in any other law, ordinance, or resolution of any kind, impose overlapping or
contradictory regulations, or contain restrictions covering any of the same subject matter, that provision
which is more restrictive or imposes higher standards shall control, except as otherwise expressly
provided in the zoming regulations.’

The four proposed NextG sites located along Skyline Boulevard are near Chabot Observatory and in the
.Open Space Zone. Major Conditienal Use Penmits are required to erect Wireless Telecomnmunications
Monopoles in the Open Space Zone (OPC Section 17.11.090). The site located on Marlbora Terrace is
zoned R-30, Detached Unit Residential, S-10 Scenic Route Combining Zone and S-11 Site Development
and Design Review Combining Zone. A major Conditional Use Permit, with Design Review, is required to
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erect a Wireless Telecommunications Monopole in the R-30 Zone (OPC 17.16.070, 17.16.030 and
17.134.020(e)). ‘

BASIS FOR THE APPEAL

On May 13, 2010 the Zoning Manager issued an administrative interpretation / determination which
stated that the erection of these new and independent poles within the public right-of-way intended for
Wireless Telecommunications purposes are considered Monopole Wireless Telecommunications
Facilities, as defined, and regulated, by the Qakland Planning Code including the requirement for
Conditional Use Permits. Pursuant to OPC Section 17.132.020, NextG Networks filed an appeal of the
Zoning Manager’s interpretation / determination (see Attachment. B, Appeal request and supporting
documentation). '

The following discussion combines related appeal issues where appropriate for efficiency and clarity of
the report. Each key point of the appeal is summarized in underiined italies with Staff’s responses to
each point immediately following in regular text.

1. The City erred by applying the Planning Code to the Pui:lic Rights-of- Way

Staff Response

OPC Section 17.07.040 states that the ‘zoning regulations shal] apply, to the extent permissible
under other laws, to all property within the city.of Oakland....regardless of whether such
property is in private or public ownership’ (emphasis added). 1t is clear from this Section that
the scope and applicabilily of the Planning Code includes public right-of-ways, which are lands
under public ownership. Subsection C of this section further states that ‘“Whenever any provision
of the zoning regulations and any other provision of law, whether set forth in this code, in the
Oakland Building Code or Oakland Housing Code, or in any other law, ordinance, or resolution

- of any kind, impose overlapping or contradictory regulations, or contain restrictions covering any
of the same subject matter, that provision which is more restrictive or imposes higher standards
shall control, except as otherwise expressly provided in the zoning regulations. The Planning
Code is more restrictive regarding this matter, therefore it governs. Separate permits, such as
excavation, building and encroachment permits may be required by other agencies.

NextG admits in their appeal that should they propose their telecommunications infrastructure on
private property then the -construction would fall squarely under the Planning Code. As
evidenced in the preceding paragraph, the Planning Code applies to all property within the City of
Oakland, including public rights-of-way. And as detailed above, other Wireless
Telecommunication Facility providers have obtained local land use approvals in the public right
-of way pursuant to OPC 17.128. Therefore, NextG’s proposed telecommunications infrastructure
falls squarely under the Planning Code.

NextG generally alleges that construction in the public rights-of-way is govemned exclusively by

the Building Services Division of CEDA which issues encroachment and -excavation permits for

‘the placement of impravements in the public rights-of-way. The appellant fails to site a specific

Code or Ordinance to substantiate this claim. Many projects within the City of Oakland require

the issuance of permits from multiple agencies, including Planning and Building. Indeed, NextG

will be required to obtain all necessary encroachment, excavation and/or building permits
" required by the Building Services Division, if Major Conditional Use Permits are approved for
* the proposed facilities.

The appellant generally alleges that the OPC does not mention or regulate any type of utility
infrastructure in the public right-of-way. The OPC does regulate uiilities as Essential Service
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Civic Activities, includes those in the public rights-of-way (as discussed above the OPC regulates
all land within the City of Qakland). OPC Section 17.11.140 defines Essential Service Civic
Activities to include the maintenance and operation of the following installations:

- A, Electric, gas, and telephone distribution lines and poles, and water, storm drainage, and sewer
lines, with incidental appurtenances thereto, but excluding electric transmission lines;

H. Telecommunication activities include the transmission, between or among points specified by
the user, of information of the user's choosing, without change in the form or content of the
information as sent and received.

Essential Service Activities are permitted by right in each of the zoning districts contained in the
OPC. The OPC sets forth additional regulations for Telecommunications Facilities, defined in
the OPC to include attachment of antennas to buildings and similar facilities, the construction of
support structures, and the provision of equipment associated with transmitting and receiving of
radio frequencies. Staff has determined that the appellant’s facilities, including the proposed
support structures or poles, antennas and equipment intended to transmit-and receive radio
frequencies, are considered Telecommunications Facilities. See the Zoning Analysis section of
this report for the permits required by the OPC for the applicant’s proposed Telecommunication
Facilities.

2. The City inaccurately determined that a Utility Pole is a Monopole,

Staff Response ‘ .

The OPC defines Wireless Telecommunications Facilities to include attachment of antennas to
- buildings and similar facilities, the construction of support structures, and the provision of
equipment associated with transmitting and receiving of radio frequencies. Consistent with this
definition, NextG provides radiofrequency transport services for wireless carriers and constructs
transport networks consisting of a central switch-like hub-and a systern of fiber optic cables,
remote nodes, and small antennae attached to poles and other structures. The OPC defines
Wireless Telecommunications Monopoles as a monopolar structure erected on the' ground,
. terminating in one or more connecting appurtenances (OPC Section 17.11.900). The poles
proposed by NextG are monopolar (Attachment A) and are intended to transmit radio
frequencies. Given the characteristics of NextG's proposed facilities, as described above, the
Zoning Manager determined that they are Monopole Wireless Telecommunications Facilities.

The appellant argues that their facilities are differentiated from monopoles because monopoles
are made out of steel with large concrete foundations and connected to equipment cabinets by
coaxial cable where their poles are wooden, set into the ground and outfitted with fiber cable or
electric power connections. The definition for Monopole contained in the OPC is sufficiently

" broad to cover any type of monopolar structure, whether it is a steel pole, a wood pole or somce
other material. Further, the OPC does not discuss the type of foundation or the type of power
supply required to fall within the Monopole category. The appellant’s wooden poles, intended for
wireless telecommunications purposes, clearly meet the definition of @ Monopole.

The appellant suggests that their poles could support traditional wireline and power attachments.
Staff would point out that wireline and power attachments would be permitted by right as
Essential Service Activities on the proposed poles and in any zoning district. However, the
proposed poles are being erected for Wireless Telecommunications purposes, not for wireline or
power attachments.
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The appellant has indicated that they intend to register the poles with the Northern California Joint
Pole Association (NCIPA). Registration with the NCJPA does not guarantee that another utility
will co-locate on these poles. Co-location by a typical Oakland utility is unlikely at the Grizzly
Peak/Marlboro Terrace site given that this is an underground utility district and traditional wireline
and power companies have already placed their cables and equipment underground. Further, co-
location is unlikely along the section of Skyline Boulevard where three poles are proposed because
this area is surrounded by parks and open space areas that do not require these utilities, nor do any
utility poles exist in the immediate area. Essentially, there are not any other utility poles in these
areas because they are not required by other.utility providers. 7

3. Even ifthe Planning Code governs,_the City erred in its application

Staff Response

. The appellant generally alleges that if the OPC applies, Minor Conditional Use Permits would be
required for Monopoles in the Open Space Zone. OFPC Section 17.11.090 clearly indicates that
Monopole Telecommunications Facilities require a Major Conditional Use Permit in the Open
Space Zone (Attachment C). Staff did not err in this regard.

4. The Citv seems Lo be abusing its discretion by treaiing NextG in a Discriminatory Manner.

Staff Response

The City is merely treating NextG in the same fashion, and consistent with the authority granted
under the OPC, as any other Wireless Telecommunications provider. For example, Verizon, T-
Mobile, AT&T Wireless, Clearwire and many other telecommunications providers all have a
CPNC but still submit to local land use authority As a matter of fact, the Planning Commission
often rules on applications for Wireless Telecormmunications Facilities, includes new facilities
located within the public rights-of-way, consistent with their authority granted under the OPC.
For example, on May 5, 2010 the Planning Commission approved a Major Conditional Use
Permit/Design Review application for an AT&T Wireless Telecommunications Facility located

. within the public right-of-way on Moraga Avenue. Two Major Conditional Use Permit/Design
Review applications, one located in the public right-of-way on Moraga Avenue another in the
public right-of-way of Shepherd Canyon Road, have been filed by T-Mobile and are pending a
public hearing before the Planning Commission. Neither AT&T nor T-Mobile has challenged the
applicability of the Planning Code in relation to these projects, The applicant has failed to
demonstrate why they should be treated differently from other wireless telecommunications
providers. '
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CONCLUSION _ ,

The appellant has not provided sufficient evident to substantiate their allegations. The Zoning Manager,
after thorough review of the projects, found that the proposed projects are Monopole Wireless
Telecommunications Facilities subject to the Oakland Planning Code.

RECOMMENDATIONS: 1. Deny the Appeal and uphold the Zoning Administrator’s
: determination.

Prepared by:
Leigh ACMcCullen
: Planner III
Approved by: T ) '
Scott Miller - .

Zoning Manager
Forwarded to the Planning Commission by:
[

Eric Angstadt 4
Deputy Director, Community and Economic Development Agency -

ATTACHMENTS:

A. Elevations and Photo Simulations of proposed ‘polés
B. Appeal request and supporting documentation
C. OPC Section 17.11.090
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Corporate Headgquarters: . Writer's Contact Information:

NextG Networks, Inc. Natasha Emst, Esg.
2216 OToole Ave. NextG Networks of Callfernia, Inc.

) San José, California 95131
Tel; (208} 419-95800
. _ Fax: (408) 383-5397
i Tel: (408} 954-1580 Email: nernst@nextgnetworks.net

NextG Networks Fax: (408) 383-5397

Web: www,nextgnetworks.net
EMPOWERING NEXT GENERATION
WIRELESS NETWORKS

- May 24, 2010

City of Oakland

Attn: Leigh McCullen

Planning and Zoning Services Division
250 Frank H. Ogawa Plaza, Ste 2114
Oakland, CA 95131

Attention:; Scott Miller, Zoning Manager

RE: Installation of Telecommunications Facilities within the Public Right-of-Way
Project Addresses: Public Right-of-way at approximately 7294 Marlboro Terrace/
4949 Grizzly Peak Boulevard
Public Right-of-way at approximately 9950 Skyline Boulevard
Public Right-of-way at approximately 10648 Skyline Boulevard
Public Right-of-way at approximately 10000 Skyline Boulevard

- Dear Ms. McCullgn,

Pursuant to City of Oakland Planning Code (“O.P.C.”} section 17.132.020, NextG Networks of
California, Inc. (“NextG”) appeals the Administration Determination issued by the Zoning -
Administrator on May 13, 2010 (attached as Exhibit A). At the same time, NextG is submitting
major conditional use permit (“CUP”) applications for the four (4) locations referenced above
and concedes to processing of these CUPs in this instance, however, we are filing this appeal in
order to preserve NextG’s rights as to permit processing for similar applications in the future.

As discussed in the correspondence sent to the City of Oakland (“City’”) dated April 16, 2010 and
April 29, 2010 (attached as Exhibit B), NextG is a “telephone corporation” with a statewide
franchlse under Public Utilities Code §7901.! Through the process reqmred by Public Utilities
Code §1001 ef seq, NextG was granted a certificate of public convenience and necessity
(“CPCN™) by the California Public utilities Commission (“CPUC”), authorizing a statewide
franchise under the terms of D 03-01-061 (Jan. 30, 2003). NextG’s initial authorization was as a
“limited-facilities based provider of telecommunications services,” which meant that NextG had

* Cal. P.U. Code § 7901 states: “Telegraph or telephone corporations may construct lines of telegraph or telephone
lines along and upon any public road or highway, along or across any of the waters or lands within this State, and
may erect poles, posts, piers, or abutments for supporting the insulators, wires, and other necessary fixtures'of their
lines, in such manner and at such points as not to incommode the public vse of the road or highway or interrupt the
navigation of the waters,” :

; ATTACHMENT B
|
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no right to install its own poles. However, in D 07-04-045 (Apr. 12, 2007), the CPUC granted
NextG “full-facilities based authority,” mcludmg the right to install its own utility infrastructure
in the public rights-of-ways.

-NextG’s model is to use the public rights-of-way, which have been dedicated for the benefit of
telephone corporations and electric utilities by the establishment of corridors for utility
installations. City’s typically embrace—and prefer—Next(’s networks over traditional large
wireless towers and monopoles on private property precisely because NextG’s facilities are
located in the public rights-of-way and use small and unobtrusive attachments a fraction of the
size of those attachments on monopoles, towers, and rooftop-mounted equipment. Indeed,

~ NextG’s equipment is approximately the same size or smaller than the many other attachments

on utility infrastructure, such as transformers; telephone junction boxes, cable routers, Wi-Fi
antennae, meters, switches and other similar attachments:

NextG has already installed approximately twenty-one (21) wireless attachments and miles of.
fiber optic cable in the City in its first phase network completed last year. Prior to submitting -
permits for the second phase of its telecommunications network (also consisting of fiber optic
cable and wireless attachments), NextG proactively sought direction from the City Planning and
Zoning Division of the Community and Economic Development Agency (“CEDA”) regarding the
placement of four (4) new utility poles that would ultimately have wireless attachments in
addition to electric and communication wire attachments. NextG’s government-relations director
Sharon James was advised by the City’s staff member, Mr. Eric Angstadt in February 2010, that
the process should be Small Project Design Review. Relying on this direction, NextG prepared
master applications and submitted them on March 12; 2010 (attached as Exhibit C). Further
analysis has made it unclear if the Planning and Zoning Division has jurisdiction over these poles
at all since the Buﬂdmg Services Division is charged with development in the public rights-of-
way, and this issue is discussed in further detail below.

On April 9, 2010, NextG received a letter from the Planning and Zoning Division stating a
contrary position to the one taken when Ms. James consulted with Mr. Angstadt, i.e., that
NextG’s four new utility poles were considered “monopoles” under the City Planning Code.
However, no detailed reasoning or explanation was provided for the determination. On April 16,
2010, NextG responded to the City’s letter and, hoping to illustrate the stark difference between
utility infrastructure (in the right-of-way) and monopoles (installed on private property), NextG
provided examples of a utility pole with wireless attachments versus a “monopole” (see Exhibit B
for photos). On Apiil 19, 2010, NextG met with the City, for further discussion, and the City -
requested more information regarding NextG’s regulatory status and analysis of the City’s
Planning Code, which was provided on-April 29, 2010 (attached in Exhibit B).

NextG expected Deputy City Attorney, Ms. Kiran Jain, to examine these points and provide a
legal explanation of the City’s position under the code. However, two weeks later, May 13, 2010,
the City’s only response was restatement from April 9, 2010 that NextG’s utility poles are
“monopoles” requiring major CUP permits and a general reference to the telecommunications
section 17.128, without elaboration or explanation of NextG’s questions about the open space
-zoning section. For the following reasons, the City’ s demsmn 18 10 €ITOT, an abuse of its



'dxscretlon and unsupported by substantial ev;dencc and therefore, should be revcrsed by the .
Planning Commxssmn

I.  The City Erred by Applying the Planning Code to the Public Rights-of-Way

The City erred when it applied 1ts Planmng Code to NextG’s request to set new utility poles in
the public right-of-way because the Planning Code applies to private property, not the public
right-of-way. NextG has found nothing in the Planning Code regulating construction of utility
infrastructure in the public right-of-way at all, and itiis our understanding that the incumbent
local exchange carrier (“ILEC™), AT&T, as well as the electric company, PG&E, and the cable
companies, Time Warner and Comcast, make their pole installations and attachments with no
input from the Planning & Zoning Division, but rather through the Building Services Division.

" Should NextG, AT&T, PG&E, Time Warner, Comcast or any other company propose
telecommunications infrastructure on private property or even publicly-owned fee-simple

- property, such as a police station, then the construction would fall squarely under the Planning
Code; but this is not the situation with NextG’s current applications.

In Qakland, construction in the public rights-of-way 1s governed by the Building Services
Division of CEDA who issues encroachment and excavation permits for the placement of
improvements in the public rights-of-way.® NextG has worked with the Building Services
Division to obtain encroachment permits for wireless attachments to existing joint-use utility
poles, which NextG partially owns. NextG requested to place four (4) utility poles that are
indistinguishable to all existing utility poles in Oakland. As a member of the Northern California
Joint Pole Association (“NCJIPA), which is a cooperative ownership of utility infrastructure,
NextG will have a vested ownership interest in the proposed poles equivalent to the ownership
interest of AT&T and PG&E.* These poles will be registered with the NCJPA for use by
additional utilities in the future. By extension, these utility poles should fall under the .
jurisdiction of the Building Services Division,

When NextG sought input injtially on the project from the Planning and Zoning Division, the
Planning and Zoning Division instructed NextG to submit Small Project Design Applications for
the four (4) utility poles, which NextG did not challenge because this process is administrative
and takes a reasonable length of time, estimated as a five (5) day over-the-counter process.
NextG did not expect the City’s to reverse its prior instruction and assert the authority of the .
Planning Code, as occurred in the City’s April 9, 2010 letter, wherein the City made a reference
to NextG’s request being governed by O.P.C section 17.128.

The City has summarily concluded, without evidence, that O.P.C. section 17.128 applies to
-construction of telecommunications infrastructure in the public rights-of-way. As previously.
noted, a review of Plarning Code reveals no mention or regulation of any type of utility
infrastructure (inchuding telecommumcatlons cable, electric or other similar infrastructure) in the
public right-of-way. As drafted, the Planning Code contemplates private property and becomes
- nonsensical when applied to the public right-of-way. By way of example, O.C.P. section

z Oakla.nd Planning Code §§ 17.132.020 & 17.32.030 (heremaﬁer“() P.C™")

¥ hatp:/fwww, oaklandneLccm/govemmem/cedaJrewsedlbmld ser/ibuildsr.htm (lasted vns1ted May 21, 1010)
4 See ttp:/jwww. ncipa. org/ (last v151ted April 15 2010) _ ,
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http://www.ncipa-ors%5e

17.11.060 states that a minor CUP is required for “[e]iectric, gas, and telephone distribution lines
and poles” in the Open Space Zone. Yet, if the City were to apply this requirement to the public
rights-of-way (which it never has), a substantial delay of essential services by PGKE, AT&T,
Time Warner, Comcast and others would result. In point of fact, there are hundreds of uuhty
poles in the public rights-of-way in the Open Space Zone throughout Oakland, none of which
went through the Planning & Zoning Division. This demonstrates not only that the Planning
Code does not literally apply (as it is written) to the public rights-of-way, but also that the
Planning Code does not (as it is applied) carry over to the public right-of-way. Therefore, the
City’s application of the Planning Code to the public right-of-way is in error.

IL The City Erred by Inaccurately Determining that a Utility Pole is “Monopole”

NextG has requested to place four (4) new utility poles in the public rights of way, which the
City is characterizing as “monopoles.” This is in error because utility poles are physically and
functionally different than monopoles. NextG described this difference in its letter to the City
dated April 16, 2010, incorporated herein by reference and attached as in Exhibit B, including a -
photo of an existing utility pole with wireless attachments versus a monopole both of whlch are

* located in the Oaktand Hills.

NextG’s four (4) new utility poles poles will be wood and set into the ground like any other _
utility pole. They will have fiber cable and electric power attachments in addition to the wireless .
equipment. They will also be made available for use by other utility companies, such as AT&T,
Comecast, PG&E and any other member of the NCJPA. The one use that will not be-allowed is
additional wireless attachments because wood utility poles are typically designed to only '
accommodate one wireless attacher, pursuant to pole-attachment guldehnes promulgated by the
- CPUC in General Order 95.

By contrast, monopoles are made out of steel and set into a large concrete catsson foundation,
which requires a very deep bore into the earth—making them in most practical cases impossible -
to set in a public right-of-way. Rarther than being outfitted with fiber cable or electric power
connects, coaxial cable runs from the antennas to the base station equipment, often located in a
separate “shelter” to house equipment and air-conditioning equipment. Power and fiber
connections are handled at the base station, often with a generator outlet, batteries, and other
cqmpment The only attachments to a monopole are the relatively large antennas, often
“sectorized,” with 6-12 antennas in a typical configuration.

O.P.C: code 17.128.080 contemplates a typical monopole in its discussion of the “General
Development Standards for Monopoles.” First, the code requires owners to allow use by future
wireless commumcatlon companies, something that is not functionally possible with a wood
utility pole.® Second, the code requires the equipment shelter or cabinet to be concealed from
public view, which is necessary when using equipment cabinets the size of large refngerators or
stand alone structures as can-be seen behind the monopole 1 NextG’s Apnl 16, 2010 letter.’

" SQP.C. §17.128.080(A)1)
OP.C. §17.128.080(A)2)



The definition contained in O.P.C. section 17.10.900 states, “[a] Monopole Facility is a wireless
communication facility that supports wireless communications antennas with a monopola: :
structure erected on the ground, terminating in one or more connecting appurtenances.”

However, this definition does not apply to utility poles because a utility poles is not a “wireless
communication faclhty ” Indeed, all utility poles are “monopolar” and capable of supportulg
“wireless communication antennas,” some of which al:eady do, as shown'in NextG’s letter dated

April 16, 2010.

The City has failed to produce substantial evidence that its assertion is accurate. It has ignored
the fact that these four (4) utility poles will support traditional wireline and power attachments,
in addition to wireless attachments. The City has also ignored that these will be joint use poles,
capable of being used by many non-wireless providers, but no additional wireless companies.
During the April 19, 2010 meeting, the City acknowledged that NextG has a right to set new
utility poles in the public rights-of-way through the Building Services Division without falling
under the Planning Code in support of wireline attachments. The fact that utility poles have -
wireless attachments in addition to other types of attachments has not been determmatwe in the
past, nor should 1t be now, for permitting purposes.

III. Evenif the Planning Code Govems, the City Erred in Its Application

The City has not provided, and NextG has not been able to find, relevant sections of the Planning
Code that provide direction for building.utility infrastructure in the public rights-of-way;
. however, NextG found some language in the Open Space Zone section 17.11, which surrounds
three (3) of the four (4) utility poles, that shows that if the Planning Code does apply to the
public nghts—of—way, then the City is erring in its application. NextG presented the following to
- the City in its April 29, 2010 letter, but received no response.

According to section 17.11.060, all “[e]lectric, gas, and telephone distribution lines and poles™
require a minor conditional use permit in all areas of the Open Space Zome. The City has
produced no evidence that this section of the code applies to public nghts—of—way passing through
the Open Space Zone; nor has NextG ever been instructed to obtain minor conditional use permits
for the telephone lmes it has constructed in the public rights-of-way previously. This implies that
the Planning Code does not apply to’the pubhc rights-of-way, but rather to electric, gas, and .
telephone distribution lines and poles running directly over open space zoned private property,
such as through a park, where one would expect the City to requlre a minor conditional use
permit. : ,

Although it remains NextG’s position that the requested utility poles are not monopoles, NextG
examined how monopoles are treated under i the Open Space Zone as well. O.P.C. section
17.11.090 shows that a minor conditional use permit is needed for a monopole in most areas of
the open space zone with the exception of the-active mini-park (“AMP”) and the passive mini-
park (“PMP”) where they are prohibited. Indeed, mini, micro, and macro telecommunications
facilities are treated equal to electric, gas, and telephone distribution lines and poles and require
minor conditional use permit in all areas of the Open Space Zone. This further implies that the -
code was intended for private property, not the public rights-of-way.



- That being said, if it is determined that the Plannmg Code applies to the public rights-of-way, the

- City erred by instructing NextG to obtain a major CUP for three (3) of the above referenced

locations because the Planning Code only requires minor CUP in the Open Space Zone. " Also, the

City failed to present substantial evidence that it requires minor CUPs for electric, gas, and

telephone distribution lines and poles in the public ri ghts-of-ways in the Open Space Zone, which

15 necessary to show that the City is not treaung NextG in a dlscnmmatory, anti- compet]tlve
fashion as prohibited under state and federal law.

IV. The City Seems to be Abusmg Its Dlscretmn by Treatmg NextG ina
Discriminatory Manner

NextG does not dispute that the City has jurisdiction over the public rights-of-way; however, its
management of the public rights-of-way cannot “prohibit or have the effect of prohibiting the
~ ability of any entity.to provide any interstate or intrastate telecommunications service.”
Additionally, the City’s time, place and manner management of the public rights-of-way must

treat all utilities equality as required by Public Utilities Code section 7901.1(b) and the federal - .

Telecommunications Act section 253.°  Municipalities are bound to treat competitive local
exchange carriers (“CLEC”) equivalent to the ILEC. For example, W]nte Plains, New York ran
afoul of the law when it treated the ILEC differently than a CLEC.!® As such, if the City of
-Dakland allows the ILEC to set new utility poles through a sunple approval process, then NextG
should be offered the same process.

Pursuant the authorization granted to NextG by the CPUC, NextG has the right_under Public

. Utilities Code section 7901.1(b) to construct utility infrastructure, such as utility poles, in the
public rights-of-way in an “equivalent manner” as other utilities, In practical terms, this means
that the city must apply the same permitting processes on NextG that it also applies on other _
utilities, such as PG&E, AT&T, Comecast, and others. NextG has requested that the City produce
,ewdence of the permitting requirements for other utilities placing autility poles in the public
rights-of-way, but the Clty has offered nothing to show that NextG is bemg treated equally.

The City’s vague reference to section 17.128 it is not helpful because it provides no detailed
support pursuant to the Planning Code or any other section of City code. NextG has reviewed
and re-reviewed section 17.128 for a scintilla of clear direction for placing utility poles with
wireless attachments or a monopole in the public rights-of-way and found nothing. Since the
City’s code does not require CUPs for other users of the rights-of-way, the City cannot arbitrarily
create new criteria just to fit NextG. Indeed, federal courts have held that a local government
cannot “arbitrarily invent new criteria” and new processes that do not “go to any of the criteria
set out in the Zoning Code. >l

7 Cal. P.U. Code §7901.1(b), 47 U.8.C. 253(b).

§47U8.C. 253(a).

*47US.C. §253. '

1" See TCG New York, Inc. v. City of White Plains, 305 F.3d 67, 79-80 (2* Cu' 2002),

1 T-Mobile vs. Wyandoite County, 546 F.3d 1259 (10th Cir. 2008), citing Virginia Metronet, Inc. v. Bd. of -
Supervisors of James City County., Va., 984 F.Supp. 966, 974 n. 14 (E.D.Va.1998); also see New Far v. City of
Saginaw, 301 F.3d 390, 398 (6th Cir. 2002) T own of Amherst, N.H. v. Ommpamt Comme nsEnters Inc., 173 F.3d
9,14 (151 Cir.1999), . , ,



The City’s failure to produce substantial evidence of equal treatment suggests that the City is
-. abusing its discretion by applying its code in an arbitrary manner, first, by stating that the .
Planning Code applies to utility construction in the publlc rights-of-way, and second, by
inaccurately c]asmfymg a utility pole as a monopole _

A Conclusion

.. For the reasons stated above, NextG respectfully requests that the Planning Commission reverse .
the Administrative Decision provided to NextG on May 13, 2010 because its four (4) new uuhty _
poles are not monopoles and the Planning Code does not apply to standard utility construction in

the public rights-of-way. NextG’s utility. pole permits should be handied by the Building
~ Services Division equal to the treatment of new utility poles placed by other compamcs eg.,
AT&T, Comcast and PG&E, in the public rlghts-of-way ' '

* Best regards,

Tt

Natasha Ernst
Government & Utility Counsel

Enclosures:
Exhibit A
Exhibit B
ExhibitC -
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CITY oF OAKLAND

*

DALZIEL BUILDING » 250 FRANK H.-OGAWA PLAZA, SUITE 2114 « OAKLAND, CALIFORNIA 94612-2031

Community and Economic Devéi'opmenl Agency - ‘ 51, 238':391 3
Planning & Zoning Services Division _ S : FAX (510) 238-4730
{ : S TDD{510) 238-3254

" VIA U.S. MAIL AND ELECTRONIC MAIL
May 13,2010

Natasha Ernsl, chtG Networks of Cahfomia
2216 O’Toole Ave
8an Jose, CA 95131

RE: Installation of Telecommunications Facilitics within the Public Right-of-
Way :

Project Addresses: Publlc Right-of-way at nppronmatcly 7294 Marlboro Terrace/4949 Grizzly
Peak Boulevard )
Public ngllt-ol way at approximately 9950 Skyline Boulev ard
Public Right-of-way at approximately 10648 Skyline Boulevard
Public Right-of-way at approximately 10000 Skyline Boulevard

Dear Ms. Emél,

On March 12, 2010, the City of Oakland Zoning Division received incomplete basic applications with
plans for the above four (4) referenced sites. Application fees were not paid. Notwithstanding this, staff
sent an incomplete letter on April 9, 2010 (sce attached). ‘NextG then inquired as to which local
regulatory. processes its projects fell under. NextG has argucd that its wireless telecommunications
operalions fall under the exclusive jurisdigtion of the:California Public Utilities Commission (CPUC), and

- that it does not need to apply for loca! land use permits. NextG is apparently relying on 2 “CPUC

~ determination,” which is merely an ex parte communication by the CPUC to the judge prcstdmg over
NextG's ongoing case with the City of Huntington Beach simply requesting exclusive jurisdiction in this
matter. Further, the Certificate of Public Convenience & Necessity (CPCN) issued by the CPUC states
you are a utility, but the determination also states that NextG must adhere to local planning processes.
(The CPCN states that NextG shall provide a construction workplan to the CPUC, including, among other
things, a list of other agencies contacled with respect to siting, land use and environmental resource

issues).

Based upon the available facts, the Zoning Manager maintains staff’s determination that the erection of
new poles within the public right-of-way intended for. Telecommunications purposes arc considered
Monopoles, as defined by the Oakland Planning Code and regulated by the City’s Telecommunications
Regulations under Oaklund Planning Code Chapler-17.128. Therefore, NextG’s above referenced
projects require major Conditional Use Permits (CUP), including environmental review consistent with
the CPCN. The sile located at the-corncr of Marlboro Terrace and Grizzly Peak Boulevard is zoned
residential and will, thercforé. also require Design Review, in addition to a major CUP. Please refer to
Chapter 17.134 of the Oakiand Planning Code for procedures for consideration of a major CUP.



Therefore, if you wish to proceed with the application process, and thus waive your ability to contest the
City's jurisdiction, please submit all the required application malerials, including payment of all fees, in

order for the Cily Lo process the applications.

If you,dlsagrcc with this determination/administrative interpretation, you mast file an appeal to the City
Planning Commission and such appeal must be submitted within ten (10) calendar days after the date of
this letter, and by 4:00 p.m. (May 24, 2010). The appeal shail be on.a form provided by the Planning and
Zoning Division of the Community and Economic Development Agency, and submitted to the Planning
and Zoning Division at 250 Frank H. Ogawa Piaza, Suite 2114, to the attention of Leigh McCullen,
Planner III. The appeal shall state specifically wherein it is.claimed there was error or abuse of discretion
by the Zoning Manager or wherein his/her decision is not supported by substantial evidence, and must

. include payment of $1,181.93 in accordance with the City of Oakland Master Fee Schedule, Failure to
timely appeal will precludc you, or any interested party, from chaIlcngmg the Cuy s decision in court.
The appeal itself must raise each and every issue that is contested, along with all the arguments and
evidence in the record which supports the basis of the appeal; fallurc to do so may preclude you, or any
intercsted party, from raising such issues during your appeal and/or in court. If you challenge the
Planning Commission's decision in court, you may be limited to issues raised at the appeal hearing or in
correspondence delivered to the Planning and Zoning Division at, or prior 1o, the appea] hcarmg,
prowded however, such issues were first raised in the appeal nsclf ,

Please contact the case planner, Leigh McCullen, Planmer I at (510) 2384977 or

Imecullen@loaklandnet.com, if you have mny questions.

Sincere]&i, L ' -
Souts Well)
Scott Miller

Zoning Manager
: Auachment':‘ April 9, 2010 Incomplete Letier

ce. Kiran Jain, Deputy City Attomey
Ann -Clev_enger, Planner [
‘Sharon James, NextG Networks of Ca];forma
2216 O'Toole Ave
San Josc, CA 95131
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VIA EMAIL & HAND DELIVERY
April 16, 2010

Ms. Kiran Jain _

Deputy City Attorney, Land Use & Development
City of Oakland Office of the City Attorney

One Frank H. Qgawa Plaza, Sixth Floor
Oakland, CA 94612 '

Re:  Public Right-of-way at approximately 7294 Marlborough Terrace
Public Right-of~way at approximately 3950 Skyline Boulevard
Public Right-of-way at approximately 10648 Skyline Boulevard - °
Public Right-of-way at approximately 10000 Skytine Boulevard

DearMs Jain:

Thank you for this opportunity to give you more mformatlon about NextG Networks of California,
Inc. ("NextG”). As you will see below, NextG is a telephone corporation that provides
telecommunications services. As such, it has the right to construct utility mfrastructure such as .
utlhty poles, in the public rlghts of-way in a manner equal to other utilities. '

.#i. : Intormangg about NextG

 NextG is a “telephone corporation” with a statewide franchise under Public Utllltles Code §7901 !
“Through the process required by Public Utilities Code §1001 ef seq, NextG was granted a certificate

* of public convenience and necessity (“CPCN™), authorizing a statewide franchise pursuant to Public
Utilities Code §7901 under the terms of D 03-01-061 (Jan. 30, 2003), which granted NextG initial
authorization as a limited-facilities based provider of telecommunications services. In D 07-04-045

- (Apr. 12, 2007), the California Public Utilities Commission (“CPUC”) granted NextG full-facilities
- based authonty, mcludmg the right to install its own utility mﬁ'asn'uoture in the public rights-of-

ways.

! Cal. P.U, Code § 7901 states: “Telegraph or telephone carporations may construct lines of telegraph or telephone lines
along and upon any public road or highway, along or across any of the waters or lands within this State, and may erect

- poles, posts, piers, or abutments for supporting the insulators, wires, and other necessary fixtures of their iines, in such
manner and at such poitits 4s not to incommaode the publ ic use of the road or highway or mterrupt the nawgauon of the
waters.” .


http://www.nextgnetworks.net
mailto:nemst@iriextgnetworks.net
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Pursuant the authonzatlon granted to NextG by the CPUC NextG has the right under Public Utilites
Code §7901.1(b)* to construct utility infrastructure, such as utility poles, in the public rights-of-way
in an “equivalent manner” as other utilities. . In practical terms, this means that the city must apply
the same permitting processes on NextG that it also apphes on other ut111tles such as PG&E AT&T,

" Comcast, and others.

In addlt:on NextG has cbtained “blanket” authority from the Federal Communications Commission

" (“FCC™) as a telecommunications provider pursuant to 47 U.S.C. 214. Please note that this

reglstrahon was granted by the wireline bureau, which is because NextG’s registered “RF Transport

Service” is a wireline service. NextG is not a wireless carrier because it does not own or operaled

radlo spectrum hcenses but instead builds distributed antenna system (‘DAS”) networks as a
“carrier’s camrier.

DAS networks are deployed on utility poles and utilize fiber optic cable that connects small radio
" nodes over geographic areas. Even though wireless attachments are a component of the network, it
is essentially a wireline network similar to that of AT&T. DAS networks allow wireless carriers to
cover hard-to-reach areas, such as the Oakland Hills, resulting in increased coverage and safety
advantages for customers without having to construct large towers or monopoles. -Cities typlcally
embrace DAS solutlons because they integrate cleanly into surroundmg comumunities.

Our model is to use the public 1'1ghts-of-way, which have been dedicated for the benefit of telephone

corporations and electric utilities by the establishment of corridors for utility -installations.

Additionally, NextG is a member of the Northern California Joint Pole Association (“NCJPA),

which is a cooperative ownership of utility infrastructure. As such, NextG will have a vested

- ownership interest in the proposed poles equivalent to the ownership interest of AT&T and PG&E,’
* These poles w1]l be regl istered with the NCJPA for poss1ble use by additional utllmes in the future.

B NextG sRegues : {
~ In order to expand the wireless coverage in the Oakland Hills for one of NextG’s customers, a well-
known wireless service provider, NextG needs to construct four (4) new utility poles in the pubhc .
ri ghts-of—way These four (4) locations are as follows:

Public Right-of-way at approxxmately 7294 Marlborough Terrace
Public Right-of-way at approximately 9950 Skyline Boulevard
Public Right-of-way at approximately 10648 Skyline Boulevard
Public Right-of-way at approximately 10000 Skyline Boulevard

W

2Cal. P.U. Code § 7901.1 requires that cities treat telecommunications companies equally, stating: “(a) It is the intent of -
the Legislature, consistent with Section 7901, that municipalities shall have the right to exercise reazsonable control as to
the time, place, and manner in which roads, highways, and waterways are accessed.. (b} The control, to be reasonable,
. shall, ata minimum, be applied to all entities in an equivalent manner, (c) Nothing in this section shell add to or
. subtract from any exlstmg authority with respect to the imposition of fees by mumclpaimes

" ¥ See hup:/fwww.ncjpa.org/ (fast visited April 15 2010). )
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This is the second phase of NextG’s existing network in the Oakland Hills, which was permitted on

. existing utility poles without incident. NextG always looks for existing utility poles when building

networks; however, in this area of Oakland Hills, the existing utility infrastructure is not running

along side the public right-of-way. All of NextG’s fiber optic cable will be underground to avoid
placing additional utility poles, however, antennas and radio equipment must be above ground.

The four (4) utility poles will have fiber optic cable and power attachments in addition to the antenna -
and radio equipment. In all aspects, these new utility poles will look ‘and function just like all the

- utility poles currently in use for this pchct " The only difference 1s that they do not currently exist,
hence NextG’s request. A

C. Utility Pole v. Monopole

The above information demonstrates that NextG is a telecommunications utility and should be
treated in a nondiscriminatory manner smular to other telecommunications utilities, such as AT&T,
in accordance w1th Cahforma Public Utility Code § 7901.1(b).

To illustrate this point, below are pictures of two installations in the Oakland Hills. The picture 611_.
the left is essentially what NextG will be building. The plcture on the right is a monopolc on private
property constructed by a wireless carrier.

RS

Oakland Hills Joint Use Utility Pole with NextG’s DAS Attachments v. a Mbnopole:
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As you can see, these are very different facilities from a legal and practical stand point.

It has been suggested that NextG seeks to install 2 “monopole” in the right-of-way. This is not the
* case. The tertn “monopole” is generally reserved for full-size cell deployments, typically consisting
of an array of 9-12 antennas, a deep casson-style {deep concrete) foundation, and a connection to a
full base station (typically located on private property). Of course, if NextG were placing a
monopole, or any other instillations of this magnitude on private property, then the code sections -
mentioned i the letter from the City of ‘Oakland dated April 9, 2010 would be appropriate.
However, that is not the situation. NextG does not want to build four ) monopoles in the public
rights-of-way, but rather four (4) utility poles of the same general size, stature and purpose of the
near-by existing utility poles. Thus, NextG’s proposal is appropriatc for the aesthetics of the
surrounding community. : o o '

D.  Conclusion

Earlier this year NextG director Sharon James was advised by Eric Angstadt of the City of Oakland
Planning and Zoning Department that the process for these four (4) new utility poles should be Small

" . Project Design Review.” Trusting that information we prepared master applications and submitted - °

_them on March 12, 2010. We request that the city honor the original instructions we were given and
“allow our project to move forward. We are ready and willing to provide any missing items
originally required under the Small Project Design Review.

Thank you for your assistance with this matter, and I took forward to meeting with you on Monday,

Apnl 19, 2010. Should you have any questions or concerns in advance of or after our meetmg,
please feel free to contact me at 206.419.9800 or by emaii at nemst@nextgnetworks net.

. Best rega;ds, |
. _ LWM % WW/\

. Natasha Ernst
Government & Utility Counsel

~ cc: Patrick Ryan, Esq. (NextG)



CITY of OAKLAND

" DALZIEL' BUILDING » 250 FRANK H. OGAWA PLAZA, SUITE 2114 » OAKLAND, CALIFORNIA 94612-2031

Commumly and Economic Development Agency : : . ) R : (510) 238-.3911
Planning & Zonlng SEI'VIC@S Division i : : FAX'(510)238-4730
' - TDD (510) 238-3254

April 9, 2010

-/
Sharon James, NextG Networks of California . :
2216 O'Toole Ave
San Jose, CA 95131
VIA U.S. MAIL AND ELECTRONIC MAIL. -
RE: ' Installation of Telecommunications Fncilltles within the Public Right-of-Way
Project Addresses: Public Rigllt-of-way‘n; apprnximately 7294 Marlboro Terrace

'Public Right-of-way at approximately 9950 Skyline Boulevard
Public Right-of-way at approximately 10648 Skyline Boulevard
Public Right-of-way at approximately 10000 Skyline Boulevard

Dear Ms. lames,

; Section 65943 of the California Codé requires a determination in writing as to the completeness of an application for .
g development project. This letter does not constitute either an approval or a denial of your spplication. Youwr
applications to erest four wooden Teiecommunications Monopole Facilities at the above rcf:renccd addresses have

bccn found to be:

[X] INCOMPLETE

At this time, staff has delermined that the erection of new poles within the public right-of-way intended for

Telecommunications purposes are considered Monopoles, as defined by the Oakland Planning Code and regulated
_ by the City's Telecommunications Regulations. Please note that the City is- conUnumg to mvesngalc thc applicabity
- of the Jomnt Powers Authortty Agreement to thcs: projects,

The foliowing information will be needed to complctc the fqur applications submitted on March 12, 2010:

Public Right-o{- WAy at approximately 7294 Marlbore Terrace

“This site is Jocated in the R-30, One-family Residential Zone. A Major Conditional Use Permit and Design Review
is required to place a Telecommunications Monopole within a residential zone. The following information will be
needed to complete this appllcatmn :

*  Basic Applican'on Form signed by the property owner
' -Design Review Supplement Form (see Parl B of form for apphcable ﬁndmgs)
*» Conditional Use Permit Supplement Form :
- = Sile Design Aliernatives Analysis {sce Scction 17.128.120 of Qakland Planning Code)
* EMF Swudy demonstrating compliance wnh federal Cm]SSIOI’IS siandards
®  Fees (6,555.97) _ -



Public Right-ef-way :ltm);iroximntelv!’%ﬁ Skyline Boulevard

Public Right-of-_-wnv at approximately 10648 Skyline Boulevard

Public Ri;zht-nf-wav at approximately 10000 Skyiine Boulevard

These sites are Jocated in the Open Space Zone. A Major Conditional Use Permit is rcqmrcd for Monopoies with
this zone. The following information will be needed to complelc these applications: :

. Basic Applicanon Form signed by the properry owner
‘Conditional Use Permit Supplement Form

[ ]

®  Site Design Altematives Analysis (see Scction 17.128,120-of Qakland Planning Code)
¢ EMF Study demonstrating compliance with federal emissions standards

® Tees (57,061.23) '

Should it be delermmcd that these proposed facilities full under the aulhnmy of the Joint Powers Authority these
facilities would require Design Review in lieu of a Conditional Use Permit. : .

Please direct any comments or questions to me at (510) 2384977 or Imecullen{@oakiandnet.com .-

A A

Leigh MceCullen
Planner IIT

cc. Scott Miller, Zoning‘M:lanagcr
’ Kiran Jian, Deputy City Aftorney
Ann Clevenger, District 2 Supervisor

2
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YIA EMAIL & OVERNIGHT COURIER:
April 29, 2009

Ms. Klran Jain

Deputy City Attorney, Land Use & Devclopment
-City of Oakland Office of the City Attorney

One Frank H. Ogawa Plaza, Sixth Floor
Qakland, CA 94612 .

Re: Public Right-of-way at approximately 7294 Marlborough Terrace
‘ . Public Right-of-way at approximately 9950 Skyline Boulevard
Public Right-of.way at approximately 10648 Skyline Boulevard.
Public Right-ofvway at approximately 10000 Skyline Boulevard

. Deaf Ms. Jain:

I am writing to follow up on our recent discussions regarding the regulation of NextG Networks

~ of California, Inc. (“NextG™) in the City of Oakland (“City”). While we are happy. to provide this
additional information, we are deeply concerned about the information that the City’s Right-of- ~
Way Supervisor, Fred Loeser, conveyed to us April 27, 2010. Briefly, Mr. Loeser informed
NextG's representatives that the Departient of Public. Works would no Jonger be issuing NextG
any permits, including the nondiscretionary construction, excavation, and encroachment permits
to existing mfrastrocture, until the question of new utility pole placements was resolved.

While 1 know you have been working to get what seems to be.a miscommunication clearcd up, at
. this time, NextG is still effectively stopped from doing any and all construction in the.City. We
ask the City to take immediate action to resolve this issue. NextG has signed a binding agreement
‘with its customer to deliver the network within a specified timeframe, and the agreement was
made after a prior course of dealing and an understanding of the. process -through prior
~deployments with the City. This late dcvelopmcnt is deeply troubling, and we hope that it will be
‘immediately rcsolved

Tuming to your requast from our meeting of April 19, 2010 for an analysis NextG’s regulatory
status, as'a threshold matter, NextG is a “telephone corporatlon” with a statewide franchise under
~“California Public Utilities Code (“PU Code™) section 79011 NextG’s status as a “telephone

! Cal. P.U. Code § 7901 states: “Telegraph or telephone corporations may construct lines of telegraph or telephone
lines along and upon any public road or highway, along or across any of the witers or lands within this State, and -
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corporation” is neither optlonal nor discretionary in any way; oertifi catmn by the Cahfomla
Public Utilities Commission (“CPUC™) is a requirement under state law. Indeed section 1001 of
the P.U. Code provides that to deploy telephone lines and offer telephone service, a ‘teiephone
corporation” must obtain a certificate from the CPUC. Spec1ﬁca]1y, section 1001 provides that
“No . . . telephone corporation . . . shall begin the construction of ; . a line, plant, or system, or of
. any cxtcnsnon thereof, without havmg first obtained from the commission a certificate that the
present or future public convenience and necessity require or will require such construction.” In.
January 2003, the CPUC granted, through D 03-91-061 NextG the anthority to operate as a
limited facilities-based carrier in California. In April 2007, the CPUC expanded NextG's authority
to include full-facilities based construction. In the meantime—between the initial application and
the later expansion—in 2006, the City and County of San Francisco challenged NextG's status as
a telephone corporation, in a matter that was heard at both the CPUC and in federal court.
NextG’s status was made particularly clear in Decision 06-01-006 in the proceeding City and
County of San Francisco v. NextG Networks of Cahfomza Inc. wl:uch found the following:

s  “NextG is.currently provzding telephone service in accordance with the limited
- facilities-based authority granted in D.03-01-061.” Id. at 14 (emphasis-added).

e “NextG provides wireless carriers certain radlofrequency transport services,
which augment those carriers’ geographic mreless coverage and improve system
capacity.”

s “We reaffirm that the authonty granted in D.03- 01-061 includes the prov1s1on of
radiofrequency transport services.” Id at 2.

e “In providing radiofrequency transport services, NextG installs microcells and

*antennas on existing utility poles. Allowing placement of microcells and antennas
on existing utility poles is consistent with limited facilities-based authority. . . .”
Id _ . :

' “We have found wholesale services to be competitive local exchange services.
For example, we granted Southern California Edison a CPCN as a [competitive
local exchange carrier] to provide wholesale services to other CLCs and to other
‘telecommupications providers, including wireless carriers, as a facilitator of local
communications services, rather than as a competitor.”. Id. at 5-6.

e “We have made no distinction between carriers providing wholesale services to
wireline or wireless carriers or certificated or uncertificated providers.”  /d. at 6.

PU. Code section 1759%(a) deprives the municipality—and any even the trial courts in
California—of subject matter jurisdiction to adjudicate NextG’s status as a telephone corporatlon
~in conuamcuon of the CPUC’s orders. It states: | .

(a) No court of this state, cxcebt the Suprcme Court and the court of appeal, to the
extent specified in this article, shall have jurisdiction to review, reverse, correct,
or annul any order or decision of the commission or to suspend or delay the
execution or operation thereof, or to enjoin, restrain, or interfere with the

may erect poles, posts, piers, or abutments for supportmg the. msuiators wires, and other necessary fi xtures of their
lines, in such manner and at such points as not to mcommode the public use of the road or h:ghway or mten’upt the
navigation of the waters.”
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commission in the performance of its oﬁimal duties, as provxded by law and the
ruIes of court. : .

Because NextG has a statewide franchise under P.U. Code sectlon 7901 to construct its facﬂmes '
it can also enjoy the benefits of P.U. Code section 7901. 1(b)? to construct utility mfrastmcture
such as wood utility poles, in the public rights-of-way (“ROW”) in an “equivalent manner” as
other utilities. In addition to the foregoing, this letter outlines more federal and state law bases
for governing telecomimunications utilities constructing telecommunications infrastructure in the

' right-of-way (“ROW”) so that the City may better understand why it must apply the same
permitting process to NextG that it applies to other entities in the public ROW, such as PG&E,
AT&T, Comcast, and others when s¢tting new utility poles in the ROW. :

A, Background

NextG is in the process of constructing a telecommunications network in the QOakland Hills and,
QOakland areas. This network consists.of approximately six (6) new miles of fiber optic cable

. running aerially on wood utility poles and underground in the ROW with eight (8) periodic -
associated wireless equipmént attachments. This network is an extension of NextG’s existing
network in the area, which consists of 11.7 miles of fiber optic cable and 24 locations of -
associated wireless equipment aftachments. The existing network was constructed by obtaining
‘nondiscretionary permits from the Department of Pubhc Works under the City’s ordinance
governing the ROW i :

In the meeting between the City and NextG on April 19, 2010, the City acknowledged NextG’s-
right as a utility company to place standard wooden utility poles in the ROW for wireline
attachments, which is a routine and simple process handled by the Department of Public Works

“because it does not fall within the purview of the City’s Planning Code. However, the City
objects to NextG setting the four (4) wood utility poles at the locations referenced above for
wireline, assoclated wireless equlpment, and electricity attachments.

NextG con_tends, and an ana1y51s of which follows, that it is a telecommunications utility under

both federal and state law with the right to nondiscriminatory treatment for use of the ROW.

The City’s current posmon as stated in its letter to NextG dated April 9, 2010, targets NextG for

discriminatory treatment it its use of the ROW based on the type of assoclaled equipment it uses,

- running contrary to the City’s standard practice of having the placement of new wood utility poles
- go through the Department of Public Works. .

NextG wishes to amicably resolve this issue by oothnmg for the City how the City’s current
" position is out of compliance with both federal and state law because it violates the mandate that
telecommunications utilities be treated in a non-discriminatory, competitively neutral manner, an

2 Cal. P.U. Code § 7901.1 requires that cities treat teleoommunications comparnies Equally, stating: “(a) It is the
intent of the Legislature, consistent with Section 7901, that municipalities shall have the right to exercise reasonable
control as 10 the time, place, and manner in which roads, highways, and waterways are accessed.  (b) The control,
to be reasonable, shall, at « minimum, be applied to all entities in an equivalent manner. (c) Nothing in this section
shall add to or subtract from any existing authority with respect to the imposition of fees by municipalities.”
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extension of which is an equal permitting process for like entities. ' In any case, as stated at the
~outset of this letier, there is absolutely no basis for the Clty to hold up all permitting from NextG
until the i issue of new pole placements is resolved.

'Please note that because Next( is not a wireless service provider, nothing in this letter should be
- construed as to how the City should handle an application from a wireless service provider to
" construct infrastructure in the ROW. This analysis is limited to telecommunications utilities
constructing telecommunications infrastructure with associated equipment in the ROW because
those are the laws that govern NextG’s.use of the ROW. -

B.  Under Federal Law NextG is a Telecammumcatwns Ut:htv. not_a Wireless Servlce
Provider

As mentioned in my letter dated April 16, 2010, NextG has obtained blanket authority across the
United States of America from the Federal Communications Commission (“FCC™) as a -
telecommunications carrier and enjoys “blanket” certification conferred by 47 US.C. 214.
While “blanket” certifications are mot separately certificated, NextG sought and obtained
conﬁrmatlon from the FCC that its § 214 service applies nahonmde

AS a telecommunications carner, NextG is afforded' certain nghts, such as aftaching to utility

.poles* and placing its- own poles in the public rights-of-way to build telecommunications
infrastructure.” By contrast, wireless service providers, which are also sometimes referred to as

" “comppercial mobile radio service” (“CMRS”) providers, own proprietary wireless spectrum

- licenses and may follow different regulatory guidelines at both the federal and state level, At the

same time, however, the U.S. Supreme Court has found that telecommunications camers (both

' w1re]me and CMRS) are entitled to make their wireless attachments to utility poles.®

NextG is “telecommunications carrier” with “telecommunications equipment” under the federal
Telecommunications Act of 1996 (“TCA™). In addition to that; NextG has particular
_responsibilities unique to wireline providers because NextG must grant access to all other forms :
of utilities to attach equipment, regardless of type, to its infrastructure, including utility poles.®’
The TCA defines “utility” as “any person who is a local exchange carrier or an electric, gas,
water, steam, or other publ1c utility, and who owns or controls poles, ducts, conduits, or rights-of-

. way used, in whole or in part, for any wire communications. » Specifically, NextG falls under

the definition of “utility” precisely because of the wireline nature of its infrastructure. In other

® See Domestic Section 214 Application Filed for the Transfer of Control of Next(G Networks, Inc., WC Docket No.
09-94, DA 05-1305 (rel. June 10, 2009); also see Norice of Domestic Section 214 Authonzanon Granted, WC
Docket No. 09-94, DA 09-1522 (rel. July 13, 2009). .
447U8.C §224. L _
3§ 253,
® See National Cable & Telecomms. Ass'n v, Gu[f Pawer Co. 534 U.5. 327, 340-42 (2002) (hereinafter, “Gulf
Paower”) (providers using wtrelws equipment included in telecommumcatmns service’ under the Commumcat::ons
Act). . : : -
7 '8 153(44)45). C

88224 :
* § 224(a)(1) (emphasis added)
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- words, if NextG were a wu'eiess service provider it would not be mandated by federal law to
- grant other utilities access to its poles. :

As a “telecommunications carrier,” a “telecommunications utility” or as a “telephone -
corporation,” NextG must allow access to all electrical, telephone, cable and other certificated
carriers with any necessary “associated equipment,” whether wireline or wireless.”” This has
been the consistent policy of the FCC and affirmed by the United States Supreme Court in Gulf
Power. There the Supreme Court was explicitly clear that discrimination between wireline and
wireless associated equipment is not allowed,: stating, “Yet the proposed distinction-between
proto-typical wire-based ‘associated equipment’ and the wireless ‘associated equipment’ which
allegedly falls outside of the rationale of the Act-finds no support in the text, and, based on cur
present understanding of the record before us, appears quite difficult to draw. »I1 Indeed, the
requirement under the TCA to grant regulated rights of access to telecommunications and utility

. .companies of all ilks is a fundamental precept of the TCA in order to “accelerate rapidly private :
_sector deployment of advanced telecommunications and information technolo%les and services to -
all Americans by opening all telecommunications markets to competition ..

As: you - know, the TCA also mandates that cities not create barriers to entry for
telecommunications utilities and must treat them equally.”® As such, cities must behave in a
“nondiscriminatory, competitively neutral - manner when allowing telecommunications
infrastructure into the ROW.'* Creating a separate and more laborious process to set a standard
wood utility pole in the ROW based on the nature of future “associated equipment” is contrary to -
the federal requlrement that cities treat telecommumcauons utilities equally.

'C. Palos Verdes Estates !

" As this point in time, the federal 1nterpretatlon of law in California is in a bit of flux given the.

. recent Ninth Circuit Court of Appeals decision, Sprint PCS Assets v. City of Palos Verdes Estates .
(hereinafter “Palos Verdes Estates”™)."” = The precedential value of this case 1s questionable -
because it involves the federal courts interpreting -a matier of Califonia state latv in, as some
would say, a manner that lies in contrast to extensive state precedent to the contrary. Because
Palos Verdes Estates is not binding on the state courts, it is unclear how a California state court
may interpret P.U. Code sections 7901 and 7901.1; however, until that time, NextG understands
that cities may be looking to Palos Verdes Estates fdr guidance.

* First and foremost, Palos Verdes Estates was a significant departure from one hundred years of |
established California case law holding that aesthetics could not be considered with permitting -

Y Gulf Power, supra, at 340-41 (2002).
" 1d. at 341,
ZHR. Conf Rep. No. 458, 104th Cong., 2d Sess. 1 (1996).
B470US.C. §253.
1§ 253(b)(c). |
¥ Sprint PCS Assets v. City of Paios Verdes Estates, 583 F.3d 716 (9% Cl.l' 1009) (heremaﬂcr “Palos Verdes
Estates”). o
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- telecommunications infrastructure in the ROW.' However the aesthenc nature of the standard
wood utility poles NextG wishes to set in the ROW is not at issue.- The issue is NextG’s right to
set those utility poles in a nondiscriminatory manner as all other- “entities,” as required by §
7901.1(b). Importantly, Palos Verdes Estates is a discrete federal mtcrpretatlon of Cahfomm
state law, with no basis or foundation in Cahforma law for its ho]dmg .

Palos Verdes Estates dld nothing to overturn estabhshed federal or state law requiring equal

treatment among entities; rather, it was the opposite. Because the court does not distinguish = -

between the ype of telecommunications infrastructure in the ROW, the decision is in no way
limited to wireless infrastructure. In other words, since Ninth Circuit issued Palos Verdes
Estates, it is clear that if a city wants to set a standard for telecommunications infrastructure,
including the request for a new wood utility pole, in the ROW based on aesthetics or any other
sort of time, place and manner restriction, the city must apply its ordinance equa]ly to both
wireling and w:reless infrastructure requests

In additidn, the holding in Palos Verdes Estates is very fact based and involves a very different

. ordinance than the one that has been published in the City. For example, the court was convinced

that the private rights-of-way in Palos Verdes created a unique character for consideration, which

'1s very different than the situation in the City. However, in all cases, the applicability of Palos

Verdes Estates will depend on the municipality’s published ordinances for deployments in the
rights-of-way. It may not be relevant in a situation like the one with the City, where an ordinance

seems to be intended for private property, not the pubhc ROW, as discussed further below

D. Under California Law NaxtG isa Tetecammumcatmns Utility, not a W‘reless Service - -
' Provider.

As mentioned in my letter dated April 16, 2010, and stated at the outset of this letter, NextG is
also a “telephone’ corporauon” with a statewide franchise under P U. Code section 7901.

As discussed extensively in our meeting of April 19, 2010 NextG is also a member of the

‘Northern California Joint Pole Association (“NCJPA™). The NCJIPA is an organization that is

+ more than 100 years old in California and was founded as a cooperative among utilities in order-
to share utility infrastructure and minimize the need for multiple deployments by companies in

the same utility corridor. As a member, NextG is required to allow other members of the NCJPA

to become joint owners of its utility poles upon request. This means that while. NextG may be

the first owner of the requested wood utility poles, at any point they may be incorporated into part

of another uhltty company’s infrastructure and used for electnc cable interet or additional

telephone services,

The CPUC has stated that “competitive local carriers” (“CLC”) must be treated equally when
attaching equipment to utility infrastructure in the ROW: The CPUC’s pohcnes are captured in a

¢ See generully Western Union Tele. Co. v, City of Visalia, 149 Cal. 744 (1906); Pacific Tel. & Tel. Co. v, City &
County of San Francisco, 51 Cal. 2d 766 (1959); Paaﬁc Tel & Tel Co. v. Cuy& Coun:y oj San Francisco, 197
* Cal. App.2d-133 (Cal. Ct App. 1961). - S )
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oomprehenswe rulemaking referred to in ‘industry and govemment as the “ROW Decision.”"

NextG is a CLC, also known as a CLEC, because it has a CPCN from the CPUC, which means it
can neither discriminate or be discriminated.against on the basis of the type of associated
equipment, whether wireline or wireless. It is important to recognize that the CPUC was explicit
that this decision covers.the CLCs, but not the wireless service providers’CMRS providers
-Accordingly, NextG must be treated like other certificated telecommunications utlhties in the
ROW, not a wireless services provider.

The CPUC’s ROW Decision is consistent with the P.U. Code seotion 7901.1(b) requirement that
cities treat “all entities” requesting access to the ROW in an “equivalent manner.”?® NextG
acknowledges that “The California Constitution authorizes local governments to make and
enforce within their-limits all local, police, sanitary, and other ordinances and regulations not in
oonﬂlct with general laws,” % However these limits must Sttll conform to state and fecleral laws

Because of the CPUC’s broad authorlty and the need to preserve consistent treatment of the
highly regulated industry -there are several statutes that clarify that only the CPUC is authorized
-~ to make relevant findings on the scope of attachments. For example, P.U. Code section 175%(a})-
is not limited to cases that directly challenge CPUC orders, which would be the case if the City
attempts to attack NextG’s regulatory statns. Section 1759(a) depnves the court of jurisdiction
to hinder, frustrate, interfere with or obstruct the CPUC in carrying out its broad, exclusive
jurisdiction over telephone corporatlons ! In the seminal San Diego Gas case (also known as
“Covalt” based on the real party in interest’s name), the California Supreme Court explained that
“’[t]he PUC has exclusive jurisdiction over the regulation and control of utilities, and once it has
_assumed jurisdiction, it cannot be hampered mterfered with, or second-guessed by a concurrent
" superior court action addressing the same issue.’ Accordmg]y the California Supreme Court
~ held that “when the relief sought [in the Superior Court] would have interfered with a broad and
continuing supervisory or regulatory program of the commission, the courts have found such a
hmdrancc and barred the action under section 1759.” »2

: Therefore pursuant to state law, NextG respectfully requests the City treat it equally to other -
entities operating 1n' the ROW and allowed it to set four (4) wood utility poles in the ROW, in
compliance with the City’s routine process of hawng such permits go through the Department of
Public Works.

" Y Order Instituting Rulemaking on the Comm:s'vmn s Own Manon into Competition for Local Fxchange Service, D,
98 10-058 (Oct. 22, 1998).
" Jd 2127
¥ Cal. P.U. Code § 7501.1(b). :
» Sprint PCS Assets, L.L.C. v. City of Palos Verdes Estates, 583 F.3d 716, 722 (9th Cir. 2009) (quoting Cal. Const
‘art. X1,57).
* See, e.g., San Diego Gas & Flec. Co v. Supenor Court of Orange County, 13 Cal.4th 893, 918 (1996).
2 San Diggo Gas, 13 Cal, 4th at 918 n.20 (quotmg Bamen v. Delta Lines, Inc., (1982) 137 Cal. App.3d 674,
681)(emphasis in ongulal)
2 Id. at919. -
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E. NleG’s Custnmerv Do Not Derermine Ity Legal Status nor the Namre of Its
Infrastru ctur '

. As we discussed at length during our mect.ing on Apnl 19, 2010, NextG builds wireline networks
with periodic associated wireless attachments, but the existence-of a periodic wireless attachment
does not make NextG a wireless service provider. Similarly, the fact that NextG is a “carrier’s
carrier” that leases the use of its networks to wireless service providers does not tum it into a
wireless service provider, nor does it turn its network into wireless infrastructure.

As outlined above, the form, function, and laws governing wireless services providers, such as T- _
Mobile, Sprint, etc, vary in some critical ways from the laws governing wireline
telecommunications companies, such as NextG. Like many CLECs, NextG leases the use its
networks to wireless services providers. ILECs also provide extemsive services to wireless
- services providers, but no one treats their wireline networks as wireless infrastructure -whenever a -
piece of associated wireless equipment is inserted into the overall network. Again, wireless
elements of a network do not control the nature of the telecommunications infrastructure or turn a -
wireline carrier into a wireless service provider.

As a practical matter, NextG fibér optic cable may be used for a number of purposes, including

use by municipalities, dark fiber leasing, backhaul, or lit services to other wireline carriers. The

specific services that NextG provides to its initial customer, while they facilitate the provision of -

wireless communications, are not ultimately relevant. In addition, the wood utility poles NextG

seeks to place in the ROW will be used for a vanety of dlstmctly tradmonal non-wnreless
utilities services, such as electricity.

Next(G’s network and utility pole infrastructure will provide a vanety of different services at
-different times that are impossible for wireless infrastructure, such as a monopole, to perform,
For example, monopoles do.not have non-wireless attachers, nor are electric power and fiber -
optic cables ever attached to monopoltes. By trying to put a standard wood utility pole into the
wireless infrastructure box, not only is the City discriminating against a CLEC, it is creating an
~ incongruous situation wherein the status of a utility pole flips back and forth depending on the

. arbitrary nature of the attachers. NextG is a utility company making a request to set utility poles

just hke any other utility company. ,

F.  City Planning Code

As discussed above, NextG has already constructed a portion of the network through obtaining
- routine nondiséretionary permits from the Department of Public Works for the installation of fiber
optic cable, both aerial and underground, and associated wireless equipment. However, based on
the City’s April 9, 2010 letter, wherein it was suggested that the wood utilities poles in the ROW.
fall under the City’s Planning Code, NextG looked at section 17.11, OS Open Space Zoning
. Regulations, where three (3) of the four (4) proposed poles will be located. The fourth pole is
currently in a residential zone, but there has been internal discussion at NextG about movingit.
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‘NextG examined how standard telephbne liries and poles are treated under the code. According
. to section 17.11.060, all “[e]lectric, gas, and telephone distribution lines and poles” require a
minor conditional use permit-in all areas of the open space zone. Based on NextG’s experience to
the contrary, this section of the code implies that it does not apply to the ROW, but rather electric,
gas, and telephone distribution lines and poles running directly over open space zoned private

property, such as through a park. Should NextG or anyone else want to build a pole line through
- a park, one would expect the City to rcqmre a minor conditional use permit. - .

Although it remains NextG position that the requested utility poles are not monopo]es, we looked
at how monopoles are ireated under the open space code as well. Section 17.11.090 shows that a
minor conditional use pen:mt is needed for a monopole in most areas of the open space zone with
Jthe exception of the active mini- park (“AMP™) and the passive mini-park (“PMP”) where they are
~prohibited. Meanwhile, mini, micro, and macro telecommunications facilities are treated similar
. to electric, gas, and telephone distribution lines and poles where a minor conditional use permit is
required in all areas of the open space zone. This further implies that the code was mtended for
_property, not the ROW.

6. Conclusion
. NextG requests that the City treat NéxtG equal to any other utility requesﬁng to set a sténdar&
wood ut]hty pole in the ROW. Based on our previous conversation with the City, it appears this

“process is handled by the Department of Public Works. As such, NextG would hke to work with
the Department of Public Works on the placement of the utility poles. '

Additionally, we thank you and the City in advance for clearing up the current confusion relating '
to the undisputed permit requests. Please instruct the Department of Public Works to begin
issuing the nondiscretionaxy constmctwn excavation, and encroachment permits immediately.

Should you have any quesuous or concerns, pleasc feel free to contact me at 206.419.9800 or by
-email at nemstCn extgnetworks.net. - : :

Best regards,

ke fuot

Natasha Ernst
Government & Utility Counsel

cc: Patrick Ryan, Esq. (NextG)
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CiTY OF OAKLAND MAR 1 2 2010

" BASIC APPLICATION FOR DEVELOPMENT REVIEW -
250 Frank H. Ogawa Plaza, Suite 2114, Oakland, CA S{{T¥RBANNING COMMISSION

e e sadandnetcom ZONING DIVISION

CERTAIN APPLICA TIONS ARE ACCEPTED BY APPOINTMENT ONLY! !

Please call (510) 238-3940 to schedule an appointment if your project involves any of the following:

» Conditional Use Permit - = Parcel Map Waiver s New dwelling nnit(s)
= Variance -a Tentative Parcel Map  » 1,000 sg. ft. or more of new floor 2rea/footprint

. Regulﬂr Design Review = Yentative Tract Map = Additions = 100% of existing fioor area/feotprint
AH other projects may be submitted {0 the zoning counter without an appohmnent_. 7
Submit applications for Smajl Project Design Review to station #12 at the zoning counter by signing the sign-up sheet.

Development Permits ' : ﬁuhdmsmn Aggliggtwg

[ Conditional Use Permit Major, Minor, or Interim) Q Parcel Map Waiver (Lot L ine Adjustmenv/Merger)
. O Variance (Msjor or Minor) Q) Tentative Parce] Map (subdivision for 1 - 4 lots)
O Regular Design Review - - 0 Tentative Fract Map (subdivision for 5 or more lots) .
@™ Small Project Design Review o O Planned Unit Development/Mini-Lot Development-
QO Tree Preservation or Removal Permit - _ Othe lﬁﬁons . ,
. . . . r App
g g::l: P.r.otectmn Permit (sepa:ate app]ms—monl required) O Request for Envirotmental Rcview
: T T _ O General Plan Améndment - 0 Rezonmg

APPLICANT'S NAME/COMPANY* NextG Networks of California, Inc.

. } } ‘
PROPERTY ADDRESS: Public Right ¢f way at approximately Skyline Blva

 AsSESSOR'S PARCEL NUMBER: ___ " LOT AREA (ACRES/SQ. F1.):
Public Right-of-Way .

®/A

EXISTING USE OF PROPERTY: _
DESCRIPTION OF PROPOSAL (including type of use, hours of'opei'alion. number of employses, etc, on additional sheets if needed.}:

Inatall one waod utility pole near the 10648 Ekyline Elvd to accommdate a.

small 26" omni antenna at pole top and two egquipment boxes; 33*X6"xs" and 24¥x36"x14" tO support
wiraless telephone coverage via a distributed antenna aystem.

TOBE COMPLETED BYSTAFF :

1 L:Zoning Forms\Basic Appleation



R N RECEWED
BASIC APPLICATION FOR DEVELOPMENT

250 Frank H, Ogawa Plaza, Suite 2114, Oakland, CA gé‘d]?( MNN{NG COMM{SS]ON
Zoning Informatien: 510-238-3911 ' ZON’NG DMSION

www oaklandnet com

CERTAIN APPLICATIONS ARE ACCEPTED BY APPOINTMENT ONLY!

Please call (510) 238-3940 to schedule an appointment if your project involves any of the following:
= Conditional Use Permit * Parcel Map Waiver = New dwelling unit(s) ' .
* Varignce « Tentative Pirce} Map = 1,000 3q. ft. o1 more of new floor area/footprint
] Regular Design Review * Tentgtive Tract Map~ = Additions 2 100% of existing floor area/footprint
: All other projects may be submitted to the zoning counter witheut an appointment. -
Review to stztion #12 at the zoning counter by signing the sig

" Sabmit applicstions for Small P1oject Desipo

Dg_v_glogment Permits : ' Subdivision Applications
03 Conditional Use Permit (Msjor, Minor, o Interim) O Parcel Map Waiver (Lot Line Adjustment/Merge:)
O Variance (Msjor or Minor) _ 0 Tentative Parcel Map (subdivision for 1 - 4 lots)
&1 Regular Design Review " ' Q Tentative Tract Map (subdivision for 5 or more lots)
® Small Project Design Review ' O Planned Unit Development/Mini-Lot Development

[ Tree Preservation o1 Remaval Permit Other Apulicati
0] Creek Protection Permit (separsie application required)”’ Lt ications
PP a a Request for Environmental Review

0 Other:
_ Q General Plan Amendment” - Q Rezomng
G T ""; 1‘,;{ ;q,«ﬁf;-iwf"m&; 5 : z
e

APPLICANT’S NAME/COMPANY:
PROPERTY ADDRESS: Public’ Right‘. of Way at approxima.tely 7294 Haxlboxcugh Ie.zrace '

- ASSESSOR’S PARCEL, NUMBER: ___ /2 - __ LOY AREA (ACRES/SQ. F1.):
Publiz Right-of-Way ' .

¥extG Networks of califomia, Inc.

EX1STING USE OF PROPERTY: 7
DESCRIPTION OF ?ROPOSAL (including type of use, hours of operation, number of employees, ctc, on additional sheets if needed ):

Install one wopd utility pole near the intexsection of Grizily Pesk Blvd and Marlborough Yerrace for a

small 26" omni antenna at pole top and two equipwent boxes; 33"x6"XE" and 24"x36"x14" t.o support
wirelesg telephone coverage vie a digtributed antenna system. .

To Bz Comz.snso B)’STAF.F

! pracess ;upc:s ouly fin'estinage. jedt 1o Shenge: -
k lndl]éh e 40 staff wnﬂdoad, publxc bcanngnvnﬂu]nhty, and ﬂle complecemss or e
'-:,-_cnmplmb'ofth':apphcmon R T e e

3 . - : . . . 1.\Zoning FormABasic Appliction

bl



RECEIVED
CITY OF OAKLAND - yap 12 2010

BASIC APPLICATION FOR DEVELOPMENT RE
.. A 250 Frank H. Ogawa Plaze, Suite 2114, Oakland, CA 94{T¥BLA NW!N\: G COMMISSION

= WO Foing oo TP TONNG DVISION

CERTAIN APPLICATIONS ARE ACCEPTED BY APPOINTMENT ONLY!

Please call (510) 238-3948 to schedule an appomtment if your project involves any of the tollowmg:
« Conditionai Use Permit = Parcel Map Waiver - = New dwelling unit(s) ]
* Variance « Tentative Parcel Map = 1,000 sq. ft. or more of new floor arealfootprint
* Regalar Design Review = Tentative Trnct Map * Additions > 100% of existing floor area/footprint
. AH other projegts may be submitied to the zoning counter without an appointment.
Review to station #12 st the zoning counter by slgning the sign-up shest.

Development Permits ‘ - ubdmsmg App' lications

{3 Conditional Use Permit (Major, Minor, or Interim) ~ Q Parcel Map Waiver (Lot Line Adjustment/Merger)

Q Variance {Major or Minor) : U Tentative Parcel Map (subdivision for 1~ 4 lots)

& Regular Design Review ' _ 0 Tentative Tract Map {subdivision for 5 or mors lots)

3 Small Project Design Review “Q Planned Unit Development/Mini-Lot Development
0 Tree Preservation or Removal Permit S o N . :

Q Creek Protection Pmml'c (scparau: applzcatlou required) ) Other Applications

0 Request for Environmental Review -

C] -
Other: L) General Plan Amendment 0 Rezonmg

 APPLICANT’S NAME/COMPANY: __ V¢ Networks of California, Inc.

PROPERITY ADDRESS: - Public Right of Way at approximately 10000 Skyline Blwd -

AssEssoR's ParCEL NunsER: "2 - LOT AREA (ACRES/SQ. FL.):
Public Right-of -Way o

EX]S"{]NG Uske OF PROPERTY:

DESCRIP’I ION OF PROPOSAL (ncluding 1yp€. of use, hours of opcration, numbc1 of employees, etc., on addmannl shcm if needed ):

Install one wood utility pole near the 10000 Skyline Blvd to accommodate &

small 26% omni antenna at pole top and two equipment boxea; 33"x6"x6" and 24%x36"x14* to support
wireless telephone coverage via a digtributed antenns wstem.

To BE C’aMPLETED BrSrAFT

’ Expcctnd p:ocassmg ﬂme is only an nmm and i sub)e:tm c.hange thhout )
“ notics dug-to m;ﬁwurk:ioad. pubhc hea:mg avaﬂabxmy. and tha oompletenass or
complexxty of the ap'phcahon i

wmne - : I o . s 1. \Zeriony Fixcmstlacsic Appicanon

[

B TR
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17.11.090 Special provisions for permitted and conditionally permitted facilities and facilities
allowed by variance in the OS zonc. '

USE/PARK TYPE RSP CP NP AMP ! PMP; LP | SU | RCA | AF
FACILITY TYPES

ONE-FAMILY RESIDENCE

Caretaker’s Quarters Lk O o A o O
TELECOMMUNICATIONS FACILITIES -

Mini * * * * * * * * *
Micro 1 * %* * * * * * * *
Macro < G 1+ [+ L) < o [ #) <o
Moaopole 1 o o o ) olo oo} o
Lattice Tower

*  Limited to the circumstances outlined in 17.11.090A.

Legend: O = Requires Major Conditional Use Permit; * = Requires Minor Conditional Use Permit

RSP (Region-Seeking Park); CP {Community Park); NP (Neighborhood Park); AMP (Active Mini-Park);
PMP (Passive Mini-Park); LP (Linear Park); SU (Special Use Park); RA (Resource Conservation Area);
AT (Athletic Field) . .

Attachment C



17.11.090 Special provisions for permitted and conditionally permitted facilities and facilities
allowed by variance in the OS zone.

| USE/PARK TYPE RSP Cp NP AMP |PMP | LP | SU | RCA| AF

FACILITY TYPES

ONE-FAMILY RESIDENCE

Caretaker's Quarters . o Uk ] L] < O
TELECOMMUNICATIONS FACILITIES

Mini * * * * * | x| * * *
‘Micro * * kg * * * * * *
Macro o [ #] 0 4] o Q ) ) o
Monopole ) o o ] L Q L] o <
Lattice Tower

*  Limited to the circumstances outlined in 17.11.0%0A.

Legend: O = Requires Major Conditional Use Permit; * = Requires Minor Conditional Use Permit

RSP (Region-Seeking Park); CP (Community Park); NP (Neighborhood Park); AMP (Active Mini-Park);
PMP (Passive Mini-Park); LP (Linear Park); SU (Special Use Park); RA (Resowrce Conservation Area),
AF (Athletic Field) :

Afttachment C



ATTACHMENT D

Description of Physical Location



ATTACHMENT D: DESCRIPTION OF PHYSICAL LOCATION

The property is an unpaved portion of City public right-of-way situated alongside a two-way section
of Skyline Boulevard lacking sidewalks. The site is adjacent to the street entrance to Roberts Park
(East Bay Regional Park District), indicated by signage. To the rear of the site is a fire trail
leading into the park with a wooden fence facing the street. Both sides of the street are lined by
forests consisting primarily of Redwoods. The only man-made features present at or adjacent to
the site are the park sign, trail fence, and No Parking Signs. The closest structures similar in
height are traffic signais and lights standards located at the termintus of Joaquin Miller Drive at
Skyline Boulevard located approximately 2,500-radial-feet to the south and a light standard on
Skyline Boulevard located approximately 2,000-radial-feet to the north located at a crosswalk.
There are no structures directly along the public right-of-way close to the height of the proposed
poles in proximity to the proposed site.
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RESOLUTION NO. C.M.S.

A RESOLUTION DENYING APPEAL #A10223 AND UPHOLDING THE
DECISION OF THE PLANNING COMMISSION TO DENY CASE
#(CM10131 FOR A  41'-5”-TALL MONOPOLE  WIRELESS
TELECOMMUNICATIONS FACILITY IN THE OPEN SPACE ZONE
SECTION OF PUBLIC RIGHT-OF-WAY ON SKYLINE BLVD. NORTH
OF THE ROBERTS PARK STREET ENTRANCE.

WHEREAS, on March 12, 2010, the applicant Ms. Sharon James/NextG Networks,
submitted a proposal for four sites including a 41°-57-tall wooden pole with two antennas
attached for wireless telecommunications purposes in the open space zone section of public
right-of-way on Skyline Boulevard north of the Roberts Park street entrance; and

WHEREAS, on April 9, 2010, Planning and Zoning Department staff sent the applicant
a letter indicating the application was incomplete and that the proposal constituted Monopole
Wireless Telecommunications Facilities requiring four separate Major Conditional Use Permits;
and

WHEREAS, on May 13, 2010, the Zoning Manager issued a formal administrative
determination that interpreted the Planning Code to classify the proposed pole’s facility type as
Monopole Wireless Telecommunications Facility requiring a Major Conditional Use Permit; and

WHEREAS, on May 24, 2010 Ms. Natasha Ernst/NextG Networks filed an
administrative appeal of the Zoning Manager’s Determination; and

WHEREAS, on July 21, 2010, the Planning Commission upheld the Zoning
Administrator’s determination dated May 13, 2010 which classified the facility as a Monopole
and determined that the Monopole was subject to the Telecommunications Regulations and
required a Major Conditional Use Permit, and this decision is final and non-appealable; and

WHEREAS, on June 3, 2010, notwithstanding the fact that NextG’s appeal on<he
Zoning Administrator’s decision was pending, the applicant Ms. Sharon James/NextG
Networks, re-submitted an individual application for a Major Conditional Use Permit with two
sets of additional findings (Conditional Use Permit for Monopole; Design Review for Monopole)
to construct a 41°-5-tall pole with two antennas in the open space zone section of public right-
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of-way on Skyline Boulevard north of the Roberts Park street entrance as case # CM10131
(Project); and

WHEREAS, on July 26, 2010, staff advised the applicant that required legal findings
could not be made to support the project and other options might be considered which the
applicant declined to pursue; and

WHEREAS, on August 4, 2010 a duly noticed public hearing was held before the City
Planning Commission for the Project; and

WHEREAS, on August 4, 2010, the Planning Commission independently reviewed,
considered and determined that the Project is statutorily exempt from the environmental review
requirements of the California Environmental Quality Act (“CEQA”) pursuant 1o section 15270
of the State CEQA Guidelines because the project was disapproved; and '

WHEREAS, on August 4, 2010, the Planning Commission denied the application for
case # CM10131 and advised the applicant they are encouraged to submit a revised proposal as a
new application; and

WHEREAS, on August 16, 2010 Ms. Natasha Ernst/NextG Networks timely filed an
appeal of the Planning Commission’s decision to deny the Project; and

WHEREAS, after giving due notice to the Appellants, the Applicant, all interested
parties, and the public, the Appeal came before the City Council in a duly noticed public hearing
on November 9, 2010; and

WHEREAS, the Appellants and all other interested parties were given the opportunity to

" participate in the public hearing by submittal of oral and written comments; and

WHEREAS, the public hearing on the Appeal was closed by the City Council on
November 9, 2010; now, therefore, be it

RESOLVED: The City Council independently finds and determines that this Resolution
complies with CEQA, as the Project is statutorily exempt from CEQA pursuant to CEQA
Guideline Section 15270 “Projects Which Are Disapproved” of the State CEQA Guidelines. The
Environmental Review Officer is directed to cause to be filed a Notice of Exemption with the
appropriate agencies; and be it

FURTHER RESOLVED: That the City Council, having independently heard, considered,
and weighed all the evidence in the record presented on behalf of all parties and being fully
informed of the Application, the Planning Commission’s decision, and the Appeal, finds that the
Appellant has not shown, by reliance on evidence in the record, that the Planning Commission’s
decision was made in error, that there was an abuse of discretion by the Commission, or that the
Commission’s decision was not supported by substantial evidence in the record. This decision is
based, in part, on the November 9, 2010, City Council Agenda Report and the August 4, 2010,
Planning Commission Report, which are hereby incorporated by reference as if fully set forth
herein and on the reports and testimony provided at the hearing. Accordingly, the Appeal is
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denied, the Planning Commission’s decision to deny a 41°-5"-tall Monopole Wireless
‘Telecommunications Facility with two antennas in the open space zone section of public right-
of-way on Skyline Boulevard north of the Roberts Park street entrance, is upheld, subject to the
findings for denial adopted by the Planning Commission, each of which is hereby separately and
independently adopted by this Council in full, as may be amended here; and be it

FURTHER RESOLVED: That, in support of the City Council’s decision to deny the
Project, the City Council affirms and adopts as its findings and determinations (i) the November
9, 2010, City Council' Agenda Report, attached to the report as Attachment “A” [including
without limitation the discussion, findings and conclusions (each of which is hereby separately
and independently adopted by this Council in full], and (ii) the August 4, 2010 Denied City
Planning Commission Staff Report [including without limitation the discussion, findings and
conclusions (each of which is hereby separately and independently adopted by this Council in
full)], attached to the report as Attachment “B,”, except where otherwise expressly stated in this
Resolution; and be it

FURTHER RESOLVED: That the record before this Council relating to this Project
application and appeal includes, without limitation, the following:

1. the Project application, including all accompanying maps and papers;
2. all plans submitted by the Applicant and their representatives;

3. all final staff reports, decision letters and other documentation and information
produced by or on behalf of the City. .

4. all oral and written evidence received by the City staff, Planning Commission and
City Council before and during the public hearings on the application and appeal;

5. all matters of common knowledge and all official enactments and acts of the City, such
as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal Code,
including, without limitation, the Oakland real estate regulations, Oakland Fire Code; (¢} Oakland
Planning Code; (d) other applicable City policies and regulations; and, (e) all applicable state and
federal laws, rules and regulations; and be it

FURTHER RESOLVED: That the custodians and locations of the documents or other
materials which constitute the record of proceedings upon which the City Council’s decision is
based are respectively: (a) Community & Economic Development Agency, Planning & Zoning
Division, 250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA.; and (b) Office of the City
Clerk, 1 Frank H. Ogawa Plaza, 1* floor, Oakland, CA; and be it
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FURTHER RESOLVED: That the recitals contained in this resolution are true and
correct and are an integral part of the City Council’s decision.

IN COUNCIL, OAKLAND, CALIFORNIA, - , 2010

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, AND
PRESIDENT BRUNNER

NOES-
ABSENT-
ABSTENTION-
ATTEST:
LATONDA SIMMONS
v City Clerk and Clerk of the Council
of the City of Oakland, California

LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS FINAL DECISION IN COURT MUST DO SO WITHIN
NINETY (90) DAYS OF THE DATE OF THE ANNOUNCEMENT OF THIS DECISION, PURSUANT TO
CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER PERIOD APPLIES.



