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THIS DISPOSITION AND DEVELOPMENT AGREEMENT (the “Agreement”) is entered
into this day of , 2006, by and between the Redevelopment Agency of
the City of Oakland, a public body, corporate and politic (“Agency”) and Oakland
Renaissance NMTC, Inc., a California non-profit corporation, (“Developer”).

RECITALS

1. The City of Oakland (the "City") created Agency, pursuant to the provisions of the
Community Redevelopment Law of the State of California (Health and Safety Code
Section 33000, et seq.) for the purpose of encouraging and facilitating redevelopment,
removal of blight, reuse of blighted and unproductive property, and economic growth in
the City.

2. On June 12, 1969, Agency adopted and subsequently amended a Redevelopment
Plan for the Central District Urban Renewal Area of Oakland (the “Redevelopment Plan”).
(The Central District Urban Renewal Area is referred to as “Central District.”) Health and
Safety Code Section 33430 authorizes a redevelopment agency within a survey (project)
area or for purposes of redevelopment to sell real property. Health and Safety Code
Section 33432 requires that any sale of real property by a redevelopment agency in a
project area must be conditioned on redevelopment and use of the property in conformity
with the redevelopment plan. Health and Safety Code Section 33439 provides that a
redevelopment agency must retain controls and establish restrictions or covenants
running with the land for property sold for private use as provided in the redevelopment
plan.

3. Agency desires to have the Developer renovate the historic Fox Theater and
existing wrap around buildings (the “Fox Theater Project”) located on the real property
generally between 18th and 19th Streets and west of Telegraph Avenue in the City of
Oakland and more particularly described in Exhibit A attached hereto (the “Site”). The
Site is located within the Uptown Area. The pu}’;{gesbf redevelopment are furthered by
the construction of a 600 to 2,300 seat theater, facilities for the Oakland School for the
Arts and ancillary retail on the Site. Agency;detrejnined it is in the public interest to
convey the Site to Developer, so that Developer can construet the Fox Theater Project.

4. Further, the Agency desires tqﬁ‘rovide dﬂtlona} retail and entertainment activities
within the Uptown Theater District. e 4

5. The Parties agree that the ‘r‘en»Qvateﬁ‘aq;é?;lter and ancillary buildings shall be of

such design and quality to enhah’c,e the.immediate area surrounding the Site and within
the Central Redevelopment District. to r!(ourage further economic development and
maintain high quality aesthetic standard

6. The Site will be comprised of two Parcels that have not yet been consolidated into
one parcel. The main parcel is the existing theater building at 1807-1829 Telegraph
Avenue (APN 008-0642-001). The second Parcel will be a fifty (50) foot strip of land at
the rear of the theater (APN 008-0642-015, APN 008-0642-002 Partial, and APN 008-
0642-014 Partial).



7. The restoration of the theater and surrounding “wrap around” buildings will
accommodate three uses. The theater building as well as ancillary lobby, restroom and
support spaces will be renovated into a 600 to 2,300 seat cabaret-style theater with
platform seating and food and beverage services. The ground floor of the wrap around
buildings off Telegraph, along 18th Street and 19th Street, as well as the second and third
floors and a new second and third floor addition on the 18th and 19th Streets sides of the
existing one story wrap buildings will be developed for the Oakland School for the Arts.
The remaining ground floor space along Telegraph Avenue will be developed as retail.
These three uses combined are referred to as the “Fox Theater Project.”

8. Agency has the authority to provide financial assistance to redevelopment efforts in
accordance with the best interests of the City and its residents and in accordance with
state redevelopment law. The Fox Theater Project is not feasible to develop and operate
without Agency financial assistance. Agency agrees to provide financial assistance the
Fox Theater Project. The financial assistance consists of a Thirty-two Million Dollar
($32,000,000) loan, fire insurance proceeds, and making available various grants
acquired by the Agency.

9. The Oakland School for the Arts has a timetable to occupy the Project before
beginning the 2008 the school year and the Agency desires to have the Oakland School
for the Arts vacate its current location in order to make way for a housing development
project. In order to better enable the Project to meet the Oakland School for the Arts and
Agency housing development timetables, The Agency will give Developer a
predevelopment loan in the amount of $40,000 as part of the $32 million loan in advance
of conveying the Site to Developer so that Developer can proceed with certain
predevelopment activities.

10. Developer is willing to grant Agency rights to)ecover the Site as set forth in this
Agreement in the event that the Developer does net proceed with the Project or portions
of the Project or otherwise defaults under the te)rfs of '[hIS DDA

11. A Corrected Initial Study/Mitigated Negatlve claratlon was prepared on behalf of
Agency for the Oakland City Planning Commission Case File Number CMD05255 and
ER050009 for 1807-1829 Telegraph Avenue - Fox Oakland Theater. The Environmental
Impact Report was approved by the CityRPIan ing Gommission on June 1, 2005, and
reviewed and approved by the 9@/ Council and Agency on July 19, 2005 pursuant to the
California Environmental Quality . Act ("CE'@B\"\) /

convey the Site to Developer so that the Project can be developed in accordance with this

12. This Agreement sets forth thjmé and conditions under which Agency may
Agreement and the Redevelopment P

13 The Fox Theater is a community asset. For this reason, the Agency requires that
after the tax credit investors are no longer invested in the Fox Theater, the Fox
Theater be owned only by a non-profit corporation or a governmental entity, and
the Agency desires an option to purchase the Fox Theater.

NOW, THEREFORE, in consideration of the preceding Recitals of fact and the



mutual covenants and obligations of the Parties set forth herein, Agency and Developer
agree as follows:

Article .
Redevelopment Plan

1.01 Incorporation of Redevelopment Plan.

The parties agree that this Agreement is subject to the provisions of the Central
District Urban Renewal Plan (the “Redevelopment Plan” or the “Plan”) adopted on June
12, 1969 and most recently amended on July 24, 2004 in effect as of the date of this
Agreement and incorporated by reference into this Agreement. This Agreement will be
subject to the Plan while the Plan remains in effect.

Article Il.
Definitions

In addition to words and phrases defined elsewhere in this Agreement, the initially
capitalized words and phrases set out in this Article Il have the meanings in this
Agreement unless specifically provided otherwise. Other definitions are located in the
Articles of this Agreement in which they are used.

2.01 Agency.

Agency means the Redevelopment Agency of the City of Oakland, a public body,
corporate and politic, exercising governmental functions and powers under the
Community Redevelopment Law of the State of California.

2.02 Agency Loan.

Agency Loan means the Thirty-two M|II|on Do’frar ($32,000,000) loan as set out in
Section 5.01. .

2.03 Agreement.

Agreement means this Disposition al Deve( pmenvAgreement together with all
exhibits, supplements, amendments, and %ﬁ:llflcatlons hereto, and all extensions and
renewals hereof. All exhibits to this Kh ree) t ;re '},oorporated into this Agreement by
reference.

ﬁ M« \
2.04 Attorneys’ Fees. \\J,

The phrase Attorneys’ Fees and o§js means the fees of counsel retained by the
parties to this Agreement and the costs and expenses they incur, which may include
printing, duplicating, messengering, fyy;g] fees and fees incurred for legal support staff
(persons not admitted to the bar but performing services under the supervision and
direction of an attorney). Attorneys’ Fees and Costs shall also include, without limitation,
all such fees and expenses incurred with respect to appeals, arbitrations, bankruptcy
proceedings, and any post judgment proceedings to collect any judgment. The recovery
of post judgment fees, costs and expenses is separate and several and shall survive the
merger of the applicable Loan Documents into any judgment. All such Attorneys’ Fees



and Costs shall be reasonable, shall be charged for services which are appropriate to
address the specific issue or problem, and shall not exceed competitive market fees and
costs of equivalent Oakland, California firms.

2.05 Bankruptcy Code.

Bankruptcy Code mean Titles 7, 11, or 13 of the United States Code, as
applicable, or any similar federal or state laws for the relief of debtors, each as hereafter
amended.

2.06 City.
City means the City of Oakland.

2.07 Closing Date.

Closing Date means the date of the closing of the transfer of the Site to Developer
and the recordation of the conveyance documents in the Official Records of Alameda
County.

2.08 Developer.

Developer initially means Oakland Renaissance NMTC, Inc. (ORNMTC), a
California non-profit corporation, or an entity which is approved as a successor pursuant
to Article XV. It is intended that this Agreement will be transferred to Fox Oakland
Theater, Inc. (FOT), a California non-profit corporation, and at that point all references to
Developer will mean FOT. References to Developer are deemed to include any
successors of Oakland Renaissance NMTC, Inc and FOT.

2.09 Corrected Initial Study/Mitigated Negative Declaration.

Corrected Initial Study/Mitigated Negative Declaration means that certain report
prepared on behalf of Agency for the Oakland Ci& Planning Commission Case File
Number CMDO05255 and ERO050009 for 1807?’1"9 Telegraph Avenue — Fox Oakland
Theater dated June 1, 2005, and reviewed and.dpproved by the City Council and Agency
on July 19, 2005, pursuant to the California En’vi‘ronm" ntal Quality Act ("CEQA").

‘ﬂ; , >4

2.10 Environmental Laws.

Environmental Laws means any and ;r‘pr sent,and future federal, state and local
laws, ordinances, regulations, poIiCie"Szand) any Q?heﬁrequirements of any Governmental
Agency relating to health, safety, Vtheymjﬂ\\ronnﬁ nt or to any Hazardous Substances,
including without limitation, the CQm'prEhe‘nsiveuE”" nvironmental Response, Compensation,
and Liability Act of 1980 (CERCLA), the R’e;ource Conservation Recovery Act (RCRA),
the Hazardous Materials Transportation Act, the Toxic Substance Control Act, the
Endangered Species Act, the Clean Water Act, the Occupational Safety and Health Act,
the California Environmental Quality Act and the applicable provisions of the California
Health and Safety Code, California Labor Code and the California Water Code, each as
hereafter amended from time to time, and the present and future rules, regulations and
guidance documents promulgated under any of the foregoing.



2.11 Event of Default.
Event of Default means any of the events specified in Article XVI.

2.12 Financial Assistance.

Financial Assistance means the loan to be made by the Agency and the grants to
be assigned to the Developer by the Agency.

2.13 Formation Documents.

Formation Documents means (a) as to any corporation, its articles of incorporation,
bylaws, shareholder agreements, and any other organic documents, (b) as to any limited
partnership, its Certificate of Limited Partnership and partnership agreement, (c) as to any
general partnership or joint venture, its Statement of Partnership and partnership
agreement, (d) as to any limited liability company, its articles or certificate of organization,
operating agreement, and any other organic documents, and (e) as to any trust, its
performing services under the supervision and direction of an attorney.

2.14 Fox Theater Project.

Fox Theater Project means the 600 to 2,300 seat theater, facilities for the Oakland
School for the Arts and retail uses.

2.15 General Partner.

General Partner means the general partners of the partnership in question,
together with any constituent general partners of any such general partners.

2.16 Governmental Agency.

Governmental Agency means any federal, state, municipal or other governmental
or quasi-governmental court, agency, authority or district.

2.17 Grantor. v
Grantor mean and Governmental Age Cy or private party providing a grant or
funding for the Fox Theater Project. o / 5
- '
2.18 Hazardous Substances.
Hazardous Substances mean((a) an I compound, material, mixture or
substance that is now or hereafter defined or I|s d | , or otherwise classified pursuant to,

any Environmental Laws as a “ﬁ'\zardouﬁ*’subst Ce” “hazardous material”, “hazardous
waste”, “extremely hazardous waste”, "‘acute}fahnazardous waste”, “radioactive waste”,
“infectious waste”, “biohazardous Waste “toxic substance”, “poIIutant" “toxic pollutant”,
“contaminant” as well as any formulation .not mentioned herein intended to define, list, or
classify substances by reason of delgg;yous properties such as ignitability, corrosivity,
reactivity, carcinogenicity, toxicity, reproductive toxicity, “REP toxicity,” or “GULP toxicity,”
(b) petroleum, natural gas, natural gas liquids, liquefied natural gas, synthetic gas usable
for fuel (or mixtures of natural gas and such synthetic gas) and ash produced by a
resource recovery facility utilizing a municipal solid waste stream, and drilling fluids,
produced waters and other wastes associated with the exploration, development or
production of crude oil, natural gas, or geothermal resources; (c) “hazardous substance”



as defined in Section 25281(f) of the California Health and Safety Code; (d) “waste” as
defined in Section 13050(d) of the California Water Code; (e) asbestos in any form; (f)
urea formaldehyde foam insulation; (g) polychlorinated biphenyls (PCBs); (h) radon; and
(i) any other chemical, material, or substance exposure to which is limited or regulated by
any Governmental Agency because of its quantity, concentration, or physical or chemical
characteristics, or which poses a significant present or potential hazard to human health
or safety or to the environment if released into the workplace or the environment.
“Hazardous Substances” shall not include ordinary office supplies and repair,
maintenance and cleaning supplies maintained in reasonable and necessary quantities
and used in accordance with all Environmental Laws.

2.19 Law(s).

Law(s) means all federal, state, county, municipal and other governmental and
quasi-governmental statutes, laws, rules, orders, regulations, ordinances, judgments,
decrees and injunctions affecting either the Project or the occupancy, operation,
ownership or use thereof, whether now or hereafter enacted and in force including,
without limitation, the Americans With Disabilities Act, 42 U.S.C. 3312101-12213 (1991)
and all Environmental Laws, any zoning or other land use entitlements, and any
requirements which may require repairs, modifications or alterations in or to the Project,
all Permits and all covenants, agreements, restrictions and encumbrances running in
favor of any Person, contained in any instruments, either of record or known to
Developer, at any time in force affecting the Project or the occupancy, operation,
ownership or use thereof.

2.20 Permits.

Permits means all permits, licenses, franchises, approvals, variances and land use
entitlements necessary for the construction, occupancy, operation, ownership and use of
the Project. 4
2.21 Person.

Person means and includes natural persons, corporations, limited liability
companies, limited liability partnerships, limited payﬁerships, general partnerships, joint
stock companies, joint ventures, associations, companies, tfﬁsts, banks, trust companies,
land trusts, business trusts, real estate investment trusts or other organizations, whether
or not legal entities, and governments and ?genc)'ﬂs 396 political subdivisions thereof.

L N

2.22 Post Acquisition Disburs{rﬁ‘éﬂt;ﬁ M\&

Post Acquisition Disbursement means the disbursement of funds from the Agency
Loan occurring after Developer acquires,the’ site from Agency, the total amount of such
disbursements not to exceed Thirteen Million Dollars ($13,000,000) less the amount of
any Preconveyance Disbursements.

2.23 Principal.

The words Principal and Principals mean (a) with respect to Developer, the general
partners of Developer, and (b) with respect to another type of business entity the
directors, officers, managing members, shareholders, and similar Persons.



2.24 Preconveyance Activities.

Preconveyance Activities means the activities Developer is required to perform
prior to the Closing Date pursuant to Section 3.01.

2.25 Preconveyance Disbursement.

Preconveyance Disbursement means the Four Million, Fifty Thousand Dollars
($4,050,000) of the Agency Loan that Agency agrees to disburse to Developer in advance
of the Closing Date and under conditions set out in Section 3.02.

2.26 Project Documents.

Project Documents means (a) all agreements, studies, and reports now or
hereafter in effect with, and prepared by, any contractor, architect, engineer, and/or other
professional, including, without limitation, any design architect, landscape architect, civil
engineer, electrical engineer, environmental engineer, soils engineer, or mechanical
engineer, in connection with the Project, (b) all other agreements now or hereafter in
effect with any property manager or broker with respect to the management, leasing, or
operation of the Project, (c) Design Development Plans and the Final Construction Plans,
including hard copy drawings and specifications, and those provided in digital electronic
form, (d) all as-built plans and specifications and surveys for the Project, (e) all Permits,
and (f) all renewals, substitutions, extensions, modifications, or replacements of any of
the foregoing.

2.27 Site.

The Site is that real property together with all improvements located in Oakland,
Alameda County, California located on the block between 18th Street, 19th Street, and
Telegraph Avenue as more particularly described in Exhibit A. The Site is shown on a
diagram attached as Exhibit B and including all of the Fox Theater parcel (APN 008-0642-
001) and a fifty (50) foot strip from the parcels behind the Fox Theater (APN 008-0642-
015, APN 008-0642-002 Partial, and APN OO8—W2-014'Partial).

2.28 Title Company. /
Title Company means First Amen&s@ Tltle Combﬁny 1535 Harrison Street,

Oakland, California 94612. S
» /./
2.29 Title Policy. ~

Title Policy means an Amerlcan Lan?:i T y,! Association Extended Coverage Policy
of Title Insurance in form and content reasonably acceptable to Agency and Developer,
insuring Developer’s title as set forthn in ‘Settion 4. 06, and, insuring Agency that on the
Closing Date Developer owns fee simple title to the Site. The Title Policy shall contain
such endorsements as Agency and Beveloper reasonably require and shall be subject
only to such exceptions to coverage as reasonably approved by Agency and Developer in
writing prior to the Closing Date consistent with the applicable provisions of Article IV and
Article VI.




Article lll.
Preconveyance Actvities and Preconveyance Disbursements

3.01 Preconveyance Activities

(@ In order to meet the development schedule set out in this DDA, Agency and
Developer agree that Developer will undertake certain activities in advance of
Agency’s conveying the Site to Developer. These Preconveyance Activities
include:

() Work by development consultants for project planning and
implementation;

(i) Preparation of construction drawings;
(iii) Construction bidding documents;
(iv) Construction bidding;
(V) Permits
(vi) Environmental cleanup at the Site
(vii) Preparing surveys, maps, and legal descriptions and any other

information, including CEQA compliance, as may be required to subdivide or
make lot line adjustment to create the expanded Site; and

(viii) Legal work concerning syndication and tax credit issues.
7

(b) Itis anticipated that most of the above Preaﬁni"/e_yance Activities will be contracted
for and undertaken by Developer, howe\uﬁ, Agency may also directly contract for
some of the services necessary to perfor,m_,vthefrecbnveyance Activities.

,
3.02 Preconveyance Disbursement From tk e Agency Loarf.’

(&) Agency agrees to make up tofduf“ illlb Fl : housand Dollars ($4,050 000) of

the Agency Loan available to D elop‘e\r‘ or Preconveyance Activities. The
purpose of the Precﬁéyancﬁ\&ig?ﬁsement is to finance Developer's
Preconveyance Activities set out in Section 3.01 above. Funds from the
Preconveyance Disbursement will Joe advanced to Developer either through
reimbursement for actual expé%, direct payment to a vendor by Agency, or a
two-party check to a vendor j#6r services related to Preconveyance Activities
rendered to Developer. Agency's obligation to disburse funds for Preconveyance
Activities under the Preconveyance Disbursement cannot exceed Four Million, Fifty

Thousand Dollars ($4,040,000) and in any event ceases on the Closing Date.

(b) Agency's obligation to release Preconveyance Disbursement funds for
Preconveyance Activities is conditioned upon the following requirements and



(i)

(ii)

(iii)
(iv)

v)

(vi)

(vii)

(viii)

agreements being met and performed by Developer:

Developer meeting all conditions and requirements for Agency to
make the Agency Loan to Developer pursuant to Section 5.01(a), except for
those required with securing the Agency Loan after the Agency conveys the Site
to Developer, such as executing and recording the Deed of Trust, procuring title
insurance, and the fire and casualty insurance for the Site.

Developer submitting a detailed and itemized preconveyance
project budget on or before the first request for a disbursement, which budget is
subject to the reasonable approval of Agency. Each request for reimbursement
shall be based on the amounts allocated for particular cost items or categories in
the Project Design Budget. The Preconveyance Budget may be revised from time
to time by Developer subject to the reasonable approval of Agency.

Developer having not committed an Event of Default.

Agency receiving copies of applicable statements and/or invoices
evidencing expenditures for authorized Preconveyance Activities.

Agency receiving unconditional lien releases in form and content
acceptable to Agency to evidence lien-free completion of the work covered by the
statements and invoices.

All Project Documents must be owned at all times by Developer
free and clear of all liens and encumbrances, and transferable to Agency as
herein provided, and Developer shall provide reasonable evidence of such
ownership and transferability to Agency, including, without limitation, agreements
from all architects, engineers, and other professionals in connection with the
Project Documents in form and content r&asohably satisfactory to Agency.

Agency's obligation to make a subsequent reimbursement payment
hereunder is conditioned upon Agencys,dpprox\/? of Developer's architects,
engineers, and project manager, the scope of services, performance schedules,
and payment schedules. /&4

Developer having ol:)talned |n§;rance in such amounts and terms
as set out in Article XVIfhexceptWan jnsurance covering property liability.

receipt of the materials in (a),/ (c), (d) and (f) and conditioned upon the

requirements and agreements ig“(b), (e) and (f) being satisfied; provided, Agency

(c) Agency shall reimburse Devel;jr,ﬁor such costs within thirty (30) days after

shall not be obligated to reimburse Developer more frequently than once every
thirty (30) days. Agency shall make the final determination of the amount of each

payment in the event of a dispute between Agency and Developer. At Agency’s

sole discretion, Agency may make the payment directly to the vendor or in a two-

party check made payable to Developer and the vendor.



(d)

(€)

If the Post Acquisition Loan is consummated as herein provided, such amounts
reimbursed by Agency to Developer will be considered as part principal under the
Note pursuant to Section 5.01.

In the event the Site is not transferred and this Agreement terminates, Agency shall
have one of the following options, as Agency may determine in its sole discretion
(in addition to Agency's right to liquidated damages pursuant to Section 17.01 if

this Agreement is terminated as a result of Developer committing an Event of

(i)

(i1)

(iii)

Default):

To require Developer to pay back to Agency the amounts Agency
disbursed to Developer pursuant to this Section within thirty (30) days following
Developer's receipt of Agency's written demand for repayment; and/or

If the Project Documents are completed at the time of termination,
to require Developer to deliver to Agency original copies of all Project
Documents; or

If the Project Documents are not completed at the time of
termination, Agency may require Developer and all vendors providing to complete
the Project Documents and/or turn over all Project Documents to Agency. In the
event Agency requires vendors to complete the Project Documents, Agency will
be responsible for paying the costs necessary to complete the Project Documents

(f) As security for Developer's performance of its obligations pursuant to the preceding

(i)

(i1)

paragraph Developer agrees to the following:

Developer will give Agency a promissory note in the principal
amount of Thirteen Million dollars ($32,000 000) on the following terms:
Al
1) Agency will not disburse more thgvP’Four Million, Fifty Thousand Dollars $
4,050,000 until the Agency conveys the Site to Developer;

2) Interest will accrue at eight peré@\t (8%) per am‘f'um simple interest; and

3) If the Agency decides frt t proces d jith the Fox Theater Project with
Developer, the outstanding principal | aI nce and interest will be payable one
hundred eighty (186Tdays rﬁ’ﬂ:e;e from Agency that the Fox Theater Project
will not go forward date of the pro issory note, subject to two extensions of
ninety (90) days each at A epey’s. If Agency goes forward with the Fox
Theater Project and Agency conveys the Site to Developer and secures the
Agency loan with a deed of trust against the Site, in which case the amount
of the Preconveyance Disbursement will be part of the principal and interest
due on the $32 million Agency Loan.

As partial security for the promissory note, Developer grants to
Agency a security interest in the Project Documents. Concurrent with the
execution of the promissory note, Developer must execute a Financing Statement

10



(UCC-1 Form), and any other instruments reasonably required by Agency,
perfecting the security interest granted to Agency herein.

(iii) Each of the professionals that provide work product for the Project
Documents executes a letter agreement agreeing that all work performed and
work product produced in furtherance of the Fox Project is owned by Developer
and that the work product and Project Documents and all title and ownership
interest in such work product and Project Documents will be transferred to
Agency on Agency’s demand therefore. The form of letter agreement is set out in
Exhibit C.

3.03 Preconveyance Activities Contracted for Directly by Agency.

In the event that Agency, in its sole election, decides to contract directly for
services for Preconveyance Activities, Agency’s payment for such services will
considered part of the Preconveyance Disbursement.

3.04 Parcel Combination and Lot Line Adjustment for Site.

The Site requires the combination of two parcels. Agency and Developer will
determine how such surveys, maps, and legal descriptions and any other information,
including CEQA compliance, as may be required to combine or make lot line adjustment
to create the expanded the Site will be prepared.. Agency will obtain any governmental
approvals required to merge the parcels to create the Site. The combination of the
parcels will be contingent upon Agency’s conveying the Site to Developer.

Article IV.
Conveyance of the Site

4.01 Conveyance of the Site. 4

Agency agrees to convey the Site for t ’gayment of Six Million, Five Hundred
Thousand Dollars ($6,500,000.00) (“Purchase F |ce”) and on such further conditions as
are set out in Article IV and Article VII. Conveyanc ay be by long term lease, so long
as the value of such lease has a value of Six Million, Five”Hundred Thousand Dollars
($6,500,000.00). Such conditions include am&ht of reversmn to Agency should Developer
fail to complete development of the” Fox, Theater Project pursuant to this Agreement.
Agency’s obligation to transfer the Site doés no{er e unless and until Developer meets
all of the preconditions Site tranﬁ’ér as se‘f"but in

Within ten (10) business days following the date that the last of the conditions in
Section 6.01 have been satisfied as_ therein provided, or such other date as may be
mutually agreed between the parties, Agency shall transfer the Site and Developer shall
accept transfer of the Site. The transfer shall be accomplished through an escrow
established with the Title Company. The parties shall provide the Title Company with
escrow instructions consistent with this Agreement.

4.02 Time of Disposition of the Slte I’Ej:o'w
I

11



4.03 Conveyance; Delivery of Ancillary Documents and Instruments.

On the Closing Date, Agency will convey the Site to Developer. If the conveyance
is by a grant deed, the grant deed shall be in substantially the form set out in Exhibit D. If
the conveyance is by a lease, the lease shall be in the form to be negotiated in good faith
by the parties to reflect the terms of this Agreement and to conform with federal tax credit
and any Grantor requirements. The lease shall require the parties to record a
memorandum of lease.

4.04 Possession.

Possession of the Site shall be delivered to Developer concurrent with the
conveyance of title. Developer shall accept title on the date of conveyance.

4.05 Execution of Documents.

Developer shall execute those documents that require Developer’'s and Agency’s
execution prior to Agency’s obligation to deliver them to Developer. To the extent
reasonably possible, all documents and instruments necessary for closing escrow shall
be prepared and circulated for review and approval of all parties prior to the Closing Date.
To the extent reasonably possible, the parties shall execute all closing documents and
instruments in advance of the Closing Date, and/or shall obtain all approvals as are
necessary for execution of the closing documents and instruments on the Closing Date.

4.06 State of Title.

Agency shall convey to Developer title to the Site free and clear of all liens,
encumbrances, deeds of trust, covenants, conditions, restrictions, assessments,
easements, leases and taxes except for those exceptions which Developer has caused or
agrees to, and further subject to:

(a) This Agreement (which shall be recorded with»{he Alameda County Recorder prior
to recordation of the grant deed or memoreg‘udumpf lease, as appropriate);

(b) The covenants, conditions, and restricﬁohs specifiéﬂ in the Redevelopment Plan;
A

(c) Applicable building and zoning laws a cl regulatlons

(d) Any lien for current taxes an{or sess which accrue subsequent to the
recordation of the grant deed or ecor of the memorandum of lease, as
appropriate;

(e) Matters listed on Exhibit E; ',
5/2

(f) All standard printed exception’
Company; and

pearing on the Title Policy issued by the Title
(g9) Such additional conditions, covenants, restrictions, or easements as may be
agreed upon between Developer and Agency

(h) Developer agrees to pay all costs of any surveys or other items necessary to
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obtain an ALTA extended title policy.
(i) Agency access easement pursuant to Section 14.03.
() A deed covenant restricting transfers pursuant to Section 15.02(b) .

4.07 Physical Condition of the Site.

Agency is not in any way responsible for any conditions of the Site. Agency makes
no warranty or representation, express or implied, to Developer other than those
specifically stated in this Agreement, as to the fitness or condition of the Site. The Site
shall be conveyed in an “as is, where is, and with all faults” physical condition.

4.08 Purchase Price.
Agency will lend Developer the Purchase Price as part of the Agency Loan.

4.09 Agency Closing Costs.
At the Closing Date, Agency will pay the following:

(&) Ad valorem taxes and assessments, or pro-rations thereof, if any, for any period
prior to the Closing Date even if not due until after the Closing Date;

(b) All costs and expenses, if any, necessary to place title to the Site in the condition
set forth in Section 4.06;

(c) All costs and expenses of preparing, executing, acknowledging, and delivering the
Grant Deed; and

(d) The cost, if any, of preliminary title reports orde}ed by Agency.

4.10 Developer’s Closing Costs.
At the Closing Date, Developer will pay: /

(a) Alameda County documentary transfer taxes/ ,,

: anda ’

(c) The cost of title msurance,memnum,g\gn thgﬂ e Policy.

4.11 Shared Closing costs. , N 3 J’
Any escrow fees and other cosﬁ‘ eﬁcrow charged by the Title Company and not

(b) City of Oakland real estate tra[y!fer tax\‘:‘

specifically allocated by this Agreement shall be shared equally by Agency and
Developer.

Article V.
Fox Theater Project Financing and Leasing

5.01 Agency Financial Assistance. Agency agrees to provide the Financial Assistance
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set out in this section. Except for the Preconveyance Disbursement, the Financial
Assistance will be provided on or after Agency conveys the Site to Developer and under
such terms and conditions as required by the grantor or lender, as the case may be, and
as may be required by this Agreement.

(@) Agency Loan of Thirty Two Milion Dollar ($32,000,000) comprising
predevelopment advances, the Purchase Price loan, and a development loan, but
the principal balance may be increased as necessary to provide for the Loan
Guaranty as set out in Section 5.01(b), the fire insurance proceeds as set out in
Section 5.01(d), and the Contingent Loan as set out in Section 5.01(e)..

(1) Loan terms. The basic terms of the Agency Loan are set out
below in this subsection:

1) Interest rate will be Eight Percent (8%) per annum simple interest.

2) Term: The loan term will be thirty (30) years.

3) Payments. Loan payments will be based on a residual retention formula.
4) The promissory note will be substantially in the form in Exhibit F.

5) Preconveyance Disbursement. Agency shall disburse up to Four Million,
Fifty Thousance Dollars ($4,050,000) form the Agency Loan prior to transfer
of the site for the preconveyance activities set out in Article 11|

(b) Loan Guarantee of $6,500,00 for Commercial Loan. Agency agrees to guarantee
loan to Developer for construction and permanent financing from a commercial
lender in an amount not exceed Six Million; Five Hundred Thousand Dollars
$6,500,000. In the event any Agency funds,are actually applied to the guarantee,
the amount of such funds will be added tcyhe Agency Loan.

(c) Assignment of Grants.

Agency will assign the grants for the Fox Theater Prafect, the proceeds from each,
or the use of the proceeds, subject y,nge oper assuming all duties and obligations of
each grant and the grantor’s willingness ‘30 as;'gn }ré grant or the proceeds from the

4

grant to Developer: e S o N

(i) : California‘Conségvéitioﬁ“ﬁi/storic Endowment Grant (Cal. Prop. 40)
(CCHE): Two Million, Eight Hundred, Eighty-Seven Thousand, Five Hundred
Dollars ($2,887,500) from the lifornia Cultural and Historical Endowment to
reimburse expenditures relatedsto the renovation of the theater.

(i) California Heritage Fund Grant through the California Office of
Historic Preservation: Three Hundred, Seventy-Five Thousand Dollars ($375,000)
from the State Office of Historic Preservation for fagade restoration.

(iii) U.S Dept. of Housing and Urban Development: Six Hundred
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Thousand Dollar ($600,000) HUD grant for Fox Theater restoration. HUD grant is
to the City. Agency agrees to obtain appropriation of HUD grant from the City to
the Fox Theater Project.

(d) Fire Insurance Claim of at Least $1,500,000.

Agency will assign proceeds of at least One Million, Five Hundred Thousand
Dollars ($1,500,000) anticipated from a property insurance claim arising out of fire
damage to the Fox Theater. Agency agrees to increase the Agency Loan by One Million,
Five Hundred Thousand Dollars ($1,500,000), which amount must be repaid by
cancellation of assignment of the first One Million, Five Hundred Thousand Dollars
($1,500,000) to Developer.

(e) Contingent Loan of up to $3,530,000 for Payment of Annual Return and Buy Out of
Tax Credit Investors.

Agency agrees to increase the Agency Loan by up to Three Million, Five Hundred,
Thirty Thousand Dollars ($3,530,000) in the event that the net income to Developer from
the operation of the Fox Theater Project is insufficient to provide funds to pay the tax
credit investors the annual return and/or the amount necessary to buy out the tax credit
investors interest at the end of the tax credit benefit period. The insufficiency of operating
funds available to pay the tax credit investors will be based on a residual retention
formula.

(f) No Assignment of Financial Assistance by Developer.

Developer may not assign or pledge the Financial Assistance to any other person
without the Agency’s prior approval, which approval Agency may give or deny in Agency’s
sole and absolute discretion. Notwithstanding the foregoing, Developer may assign the
Financial Assistance for purposes of obtaining financing for the construction of the Fox
Theater Project, subject to the terms or restrictions’of each grant, with Agency’s prior
approval, which approval shall not be unreasonably'withheld

(g) Use of Financial Assistance to Cure Monetary Default

In the case of an uncured monetary default by Developer"ré\gency may deduct or offset
the amount of such uncured mo tary fault from any Financial Assistance due
Developer, provided that the source of fL}nds Mm'lys’such use of the funds.

(h) Developer’'s Acceptance of ﬁerms %{6@3 and Financing and Indemnification.

Developer certifies that it has rewewed understands, and accepts the terms of all
the grants and other financing that Agen y"ﬁwll provide, transfer, or assign to Developer
as set out in this Section 5.01 for pugposes of funding or financing the Fox Theater
Project. Developer further agrees and*warrants that it will conform to and comply with all
requirements for each of the financing or funding sources. Developer further agrees to
indemnify Agency for any Developer failure to conform to or comply with the requirements
of any financing or funding source.
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5.02 Developer’'s Financial Obligations.

(a) Developer’s Financial Contributions.

Developer agrees to provide a minimum of Seventeen Million, Three Hundred

Thousand Dollars ($17,300,000) in financial contribution or financing. The parties
anticipate that Developer will provide financial contributions from the following sources
and in the following amounts:

(i)

(i1)

(iii)

(iv)

(V)

(vi)

(vii)

Historic Tax Credits. Federal Historic Tax Credit financial
contribution of at least Five Million, Thousand Dollars ($5,000,000);

New Market Tax Credits. Federal New Market Tax Credits financial
contribution of at least Five Million, Three Hundred Thousand Dollars
($5,300,000);

Pledge of Rent From the Arts School. A pledge of rent in the
amount of at least Six Million, Five Hundred Thousand Dollars ($6,500,000) from
the Arts School to provide an income stream to retire debt service on Developer’s
construction loan set out in Section 5.02(a)(vii)

Charter School Facilities Grant. A Federal Charter Schools Facility
grant of $1,200.000.00 through the State of California to OSA that Developer will
require OSA apply to construction on the Fox Theater Project.

Friends of the Fox Contribution. A grant of at least Five Hundred
Thousand ($500,000) from the Friends of the Fox.

Substitution of Developer’s Financial Contributions. Developer may
substitute other sources of funding subject 36 Agency’s reasonable approval of

the amount and terms of such funding. ;/

4

Construction Loan. .
1) Developer agrees to obtain a ¢ nstruc*tlon loart’in the principal amount of at
least Six Million Five Hundred Dollars ($6 500,000) on such terms as are

subject to Agency’s reasanabl§ appﬂval;

2) Developer undersﬁds thaﬁge y and Developer’s construction lender
may enter into an mtercreclltor ag‘?,ement Developer will ensure that its
construction lender negotiates.in good faith with Agency over any terms of
the intercreditor agreemelﬁ
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Article VI.

Conditions Precedent to Agency’s Obligations; Termination

6.01

Date

Conditions Precedent to Agency’s Obligations To Convey Site.
Agency shall not be obligated to convey the Site to Developer pursuant to Article

IV unless and until the conditions and requirements stated in this Section 6.01 have been
satisfied.

(@)

Developer shall have executed and delivered to Agency the following documents
and instruments:

(1) Reversionary grant deed for Parcel, in substantially the form set out

in Exhibit G (the “Reversionary Grant Deed”). The Escrow holder will be
instructed to hold the Reversionary Grant Deed in Escrow until Agency provides
the Escrow holder with further instructions in accordance with Section 17.01(b).

(i) The Assignment of Project Documents, Permits and Licenses.

Contracts, and Intangibles related to the Site substantially in form and content as
Exhibit H; and

(iii) The Environmental Indemnity in form and content as Exhibit I.

(iv) Operating Agreement. Developer has executed an operating

agreement pursuant to Section 0 subject only to the City issuing a certificate of
occupancy for the Fox Theater.

(V) Arts School Lease. Developervﬁas executed the lease with the Art

(b)

()

(d)

(e)

()
(9)

School pursuant to Section 9.02 subject enly: to the City issuing a certificate of
occupancy for the Fox Theater .

Developer has obtained commltments or aﬁélgnm 1ts to it of all the financing
specified in Section 5.02 as Develc pers Flnan(:| Commitments to Agency’'s
satisfaction. S )

Developer has delivered t ’h\ Purchggf Prlce tézl'ltle Company.

Developer’'s construction flnancmg is ap roved, subject only to Agency conveying
the Site to Developer. g

All warranties and representati of Developer made in this Agreement are true
and correct at the Closing Date.

Developer has not committed an Event of Default.

Agency has received copies of all Building Permits permitting construction of the
Improvements according to the plans and specifications pursuant to Section
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7.03(d).

(h) Developer has an executed contract with contractor subject only to Agency’s
conveyance of the Site to Developer.

(i) Agency has received signed letters from Developer's architect and general
contractor in the form and content as Exhibits J, and K, respectively.

() Agency has received and approved Developer's Formation Documents.
(k) Developer has obtained all insurance coverages required by Article XVIII
() Agency has received original copies of the bonds referred to in Section 7.03(k)(iii).

(m) The Site has not been damaged or injured in any manner unless Developer
establishes that it has sufficient funds to restore the damage or injury satisfactory
to Agency in its sole discretion.

(n) Agency shall notify Developer when all of the conditions and requirements in this
Article VI have been satisfied.

Article VII.
Development and Other Requirements for the Fox Theater
Project

7.01 The Fox Theater Project.

(a) Developer is to develop the Fox Theater Projecj?.

7.02 Design criteria.

The Fox Theater Project must be designed and constructed in accordance with the
criteria set out in Exhibit L, with all requirementy’set out in the Mitigated Negative
Declaration adopted by Agency on July 19, 2005 for the Fox Theater Project, the
requirements of any Grantor, and the-U.S. Secretary of the Interior's Standards for the
Treatment Historic Properties. All designs‘}are sw‘egyﬁ the Agency’s approval.

7.03 Design of Fox Theater Pﬁf\ectCOﬁ‘éﬁucyn Provisions.
(a) Final Design Development ﬁla_ns.k y

) Not later than ong’hundred twenty (120) days following execution of
this Agreement, Developer shall submit to Agency its Final Design Development
Plans for the Project for Agency’s review and approval. Agency shall review the
submitted Final Design Development Plans and submit written comments to
Developer within fourteen (14) days. Developer shall have fourteen (14) days
following receipt of Agency’s written comments to incorporate changes covered
by Agency’s comments and then resubmit the revised Final Design Development
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(i1)

Plans to Agency for Agency’s approval. This procedure shall be repeated, if
necessary, until the Final Design Development Plans are approved by Agency as
herein provided, subject to the provisions of Section 7.03(c). The term “Final
Design Development Plans” means all design documentation upon which
Developer and City will rely in the approval of the design of the Project and the
issuance of required Permits for the development and construction of the Fox
Theater Project. The Final Development Design Plans shall include, without
limitation, architectural drawings, elevations, building plans, specifications, and a
schedule for development and construction for the Fox Theater Project. Prior to
Agency approval of the Final Design Development Plans, Agency’s Director of
Redevelopment must have approved the Final Design Development Plans.

Prior to submission of the Final Design Development Plans,
Developer shall consult with Agency concerning Design Development Plans
every thirty (30) days, or more frequently as may be required by Agency.
Developer shall also submit draft Design Development Plans to Agency on a
monthly basis, or more frequently as may be required by Agency, for its approval,
comment and review on an informal basis to assure that submission of the Final
Design Development Plans will be complete and in proper form within the time
established for final submission.

(b) CEQA Compliance and Predevelopment Permits.

(i)

(i1)

Developer shall apply for and diligently pursue the issuance of all
applicable zoning permits and related governmental approvals, including
environmental review pursuant to the California Environmental Quality Act, for the
construction and development of the Project (“Predevelopment Permits”).
Agency will use reasonable efforts to a 5&|st Developer as needed to obtain
Predevelopment Permits. Certified ¢ nyes of all Predevelopment Permits and
approvals required by this Subsectio 03(b)(|) shaII be submitted to Agency
immediately upon receipt by Developer. /

c“'
Receipt of the Pr%velopment Permits and governmental
approvals set forth in this f bsectio 03 including environmental review
pursuant to the California Enviro mente ality Act and incorporation of any

mitigation measures ideftified in‘the env onmental review process into the Final
Construction Plans is a. precondrtloh 0 conveyance of the Site pursuant to

(c) Final Construction Plans.

(i)

Articles Article 1V.and Article VI) 7

Not later than one hundred fifty (150) days following the execution
of this Agreement, Developer shall submit to Agency its Final Construction Plans
for construction of the Fox Theater Project for Agency’s review and approval.
Agency shall review the submitted Final Construction Plans and submit written
comments to Developer within fourteen (14) days. Developer shall have fourteen
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(14) days following receipt of Agency’s written comments to incorporate changes
covered by Agency’s comments and then resubmit the revised Final Construction
Plans to Agency for Agency’s approval. This procedure shall be repeated, if
necessary, until the Final Construction Plans are approved by Agency as herein
provided, subject to the provisions of Section 7.03(c)(ii). The term “Final
Construction Plans” means all construction documentation upon which Developer
and Developer’s several contractors will rely in constructing the Project and shall
include, without limitation, final architectural drawings, landscaping plans and
specifications, final elevations, building plans, specifications, and a schedule for
construction, including a phasing schedule.

(i) Prior to submission of the Final Construction Plans, Developer shall

consult with Agency concerning construction plans every thirty (30) days, or more
frequently as may be required by Agency. Developer agrees that the proposed
structural design shall be analyzed through dynamic modeling. Developer shall
also submit draft construction plans to Agency on a monthly basis, or more
frequently as may be required by Agency, for its approval, comment and review
on an informal basis to assure that submission of the Final Construction Plans will
be complete and in proper form within the time established for final submission.
Developer shall deliver a complete set of Final Construction Plans to Agency, as
well as any subsequently approved revisions and supplements thereto.

(iii) Any subsequent material change to the approved Final

(d)

(e)

Construction Plans must be submitted to and approved by Agency. If such
change is not approved by Agency, the latest approved Final Construction Plans
shall continue to control development of the Project.

Building Permits and Other Governmental Approvals. In addition to those Permits
and approvals required in Section 7.03(b), Developer shall apply for and diligently

pursue the issuance of building Permi é’) and other required governmental
approvals for the construction and development of the Project. Developer shall
thereafter diligently take all reasonable steps_necessary to obtain such Permit(s)
and governmental approvals. Agency will' use teasonable efforts to assist
Developer to obtain such Permits. Developer shall apply for the necessary building
Permit(s) not later than three” (3) days ?Er'.;\pproval by Agency of the Final
Construction Plans. Certified copies 6f alf required Permits and approvals
necessary to construct tlﬁ?_roject@hgll bé"‘:submitted to Agency immediately upon
receipt by Developer, but in no event mofe than sixty (60) days following approval
by Agency of the Final Construction Plans. Receipt of such building Permits is a
precondition to conveying the Site pursuant to Articles Article IV and Article VI.

Commencement of Constructi Developer shall have the goal of commencing
construction of the Fox Theater Project not later than September 1, 2006 or within
such time as the parties may agree. Commencement of construction means
Developer’'s contractor has begun interior demolition and Hazardous Substances
remediation for the development approved by Agency. The performance of grading
or excavation work alone shall not be considered commencement of construction,
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(f)

(9)

(h)

pursuant to the approved Final Construction Plans (or portions thereof), but shall
not include work related solely to the removal and/or remediation of Hazardous
Substances.

Construction Pursuant to Plans. Developer must construct the Fox Theater Project
according to the Final Construction Plans approved by the Agency’s Director of
Redevelopment, and/or City Building Department, and Agency. Developer is solely
responsible for all aspects of Developer’'s construction of the Project, including,
without limitation, the quality and suitability of the Final Construction Plans, the
supervision of construction work, and the qualifications, financial conditions, and
performance of all architects, engineers, contractors, subcontractors, suppliers,
consultants, and property managers. Agency is under no duty to review the Final
Construction Plans or to inspect construction of the Fox Theater Project, nor shall
Agency be responsible for, or bound by any acts or omissions of City in this regard.
Any review or inspection undertaken by Agency for the Fox Theater Project is
solely for the purpose of determining whether Developer is properly discharging its
obligations to Agency pursuant to this Agreement, and should not be relied upon
by Developer or by any third parties as a warranty or representation by Agency as
to the quality of the design or construction of the Fox Theater Project. Agency’s
approval of the Final Construction Plans does not constitute a representation or
warranty as to compliance with state or local building codes and/or other applicable
Laws.

Changes in Final Construction Plans. Following commencement of construction of
the Fox Theater Project, if Developer wishes to make any material change in the
Final Construction Plans then in effect, Developer must first submit the proposed
change to Agency for its written approval. If the Final Construction Plans, as
modified by any proposed material change, gpnform to the requirements of this
Agreement, Agency shall approve the chg e by notifying Developer in writing.
Unless the proposed change is rejected %&gency within ten (10) business days, it
shall be deemed approved. If rejected ‘within that time, the previously approved
Final Construction Plans shall remain in'eﬂ‘ecy by,
Completion of Improvements. Develﬁ%er will diligently pursue construction of the
Fox Theater Project following" commencement of construction, and agrees to
complete of the construction FOSThe ef“aﬁroject within twelve (12) months
following the Closing Date,and inmgveﬁ later than July 1, 2008. Completion of
construction occurs when the City issues”a certificate of occupancy. Agency may
extend the completion date in two: (anonth increments, but Agency may grant no
more than three (3) such extensions. Within forty-five (45) days following
completion of construction Develgper shall deliver to Agency a complete set of as-
built plans prepared by Developer’s architect.

N

Progress Reports. Until completion of construction, Developer will provide Agency
with copies of all documents for construction draws and approval by the
construction lender. In the event the period between any construction draw
exceeds thirty (30) days Developer will make written reports to Agency, in such
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detail as may be reasonably requested by Agency, as to the actual progress of
construction and expenses in relation to the budget.

No Obstruction Of Streets. Developer must make best efforts to undertake
construction of the Fox Theater Project in such manner so as to minimize or not
obstruct the streets surrounding the Site, and to minimize any loss of parking along

the streets.

(k) General Contractor; Construction Contract.

(i)

(i1)

(iii)

(iv)

Developer’s general contractor and the construction contract are
subject to Agency’s reasonable approval. The contractor shall meet the
obligations and requirements in Sections 7.03(m), 7.03(n), 7.03(0), 7.03(p), and
Article X and Article XX .

Developer shall submit the proposed construction contract to
Agency within thirty (30) days following execution of this Amended and Restated
Agreement. Agency shall review the submitted proposed construction contact
and submit written comments to Developer within twenty-one (21) days.
Developer shall have fourteen (14) days following receipt of Agency’s written
comments to incorporate changes covered by Agency’s reasonable comments
and then resubmit the revised construction contract to Agency for Agency’s
approval. This procedure shall be repeated, if necessary, until the construction
contract is approved by Agency as herein provided, subject to the provisions of
Section 7.03(c).

The construction contract shall provide for the Fox Theater Project
to be constructed for fixed or specified maximum amounts pursuant to the
approved Final Construction Plans and, at Dévelopers discretion or as required
by the construction lender, requwesévét ‘the contractor furnish payment,
performance and completion bonds to re payment of the claims of laborers,
mechanics or materialpersons employed to work on the Fox Theater Project, and
guarantee faithful performance of the contract. If bonds are used in place of any
portion of the additional security, t %{Ebonds shall be issued in a form and by a
surety acceptable to Agency/and otherwise subject to Agency’s approval. Each
of the bonds shall be in a sum eéual tw“'thefcontract price. Each of the bonds
shall on its face name the cons;cggtlon ‘lender and Agency as beneficiaries (in
that priority order) with the consecut\"Vejdht of each beneficiary the option to cure
the contractor's default. The construction contract must contain a completion
schedule that results in completiort“of construction within twelve (12) months of
the Closing Date. The construction contract(s) for the Project and related
documents, including, without” limitation, the Final Construction Plans and the
required bonds, are collectively referred to as “Construction Contracts”.

Agency’s reasonable approval of the contractor and the
Construction Contract is a precondition to conveying the Site pursuant to Article
VI.
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(N
(i)

(i1)

(iii)

(m)

(i)

Developer’s Architect and Engineers.

Developer shall retain architects and engineers (including an
architect and an engineer with substantial experience historic renovation and
theater design the Fox Theater Project) to prepare the materials required by
Sections 7.03 and to supervise construction of the Project.

Within thirty (30) days following execution of this Agreement,
Developer shall submit the following to Agency for its reasonable approval:

1) The names and addresses of Developer’s architects, and engineers.

2) A detailed statement concerning the scope of services to be provided
Developer by each individual, including detail as to how the services of
individuals are to be coordinated. Such scope of services will be
incorporated into the contracts with such individuals.

3) A detailed statement covering the performance schedules and payment
schedules for each individual, which schedules are to be incorporated into
the contracts with such individuals.

Developer’'s contracts with architects and engineers are subject to
Agency’s reasonable approval prior to execution. Developer shall deliver to
Agency copies of the executed contracts with the architects and engineers solely
for the purpose of enabling Agency to review the contracts and to verify
compliance with items (ii) and (iii). From time to time upon receipt of request from
Agency, Developer shall provide Agency with reasonable evidence that
Developer is complying with items (ii) and (iii).

Equal Opportunity Requirements. The requiyer‘h@nts in this Subsection 7.03(m) are
preconditions to the transfer of the Site py§uant to,'hArticIe VI.

Equal Opportunity.

1) Developer shall submit in ormatxgl] on forms supplled by Agency concerning
the ownership and wor orce of Developer’s firm as well as its
consultants, subconsultants ontr , Subcontractors and suppliers, as

reasonably requweefﬁy Agerrﬁ‘?\ J’

This information or data shall be used for statistical purposes only. All
contractors and consultants‘are required to provide data regarding the make-
up of their subcontractors, subconsultants, and agents who will perform
Agency contracts, including the race and gender of each employee and his
or her job title or function and the methodology used by Developer to hire
and/or contract with the individual or entity in question. The Agency
Administrator will track Developer's MBE/WBE utilization to ensure the
absence of unlawful discrimination on the basis of race, ethnicity, national

2) All affirmative action effort;g eveloper are subject to tracking by Agency.
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(n)

origin, gender, religion, sexual orientation, or disability, and make reports
guarterly, or as more frequently requested, to Agency. In the use of such
recruitment, hiring and retention of employees or subcontractors, Agency
requires all contractors to undertake nondiscriminatory and equal outreach
efforts which include outreach to minorities and women as well as other
segments of Oakland’s business community.

Prevailing Wage.

(1) The parties acknowledge that the construction of the Fox Theater

Project is a public work of improvement, and the Developer agrees to cause the
construction of the Improvements to be performed as a public work.

(i) Developer must ensure that all workers performing construction

(0)

(p)

(a)

work for the Project employed by Developer, and must include in its contracts
with its contractors requirements that its contractors’ employees and their
subcontractors’ employees, will all be compensated in an amount no less than
the general prevailing rate of per diem wages as determined by the California
Department of Industrial Relations under California Labor Code Sections 1770, et
seq. Developer must comply with and, will include in its contracts with its
contractors, requirements that its contractors and their subcontractors, ensure
that their contractors and subcontractors comply with, all reporting and
recordkeeping requirements of the applicable prevailing wage statutes and
regulations. Developer is aware of and shall comply with all provisions of
Agency’s prevailing wage requirements contained in Resolution No. 87-4 C.M.S.,
passed on January 20, 1987, a copy of which is on file with Agency.

Local Employment. Developer must ensure that all contractors and subcontractors
performing work on the Project comply with Adencys Local Employment Program
for providing employment at the PI’OJeCt? qualified and licensed (if licensing is
required by law) Oakland residents exCept that for the Fox Theater Project,
Developer shall require that all contractors a subcontractors attempt to meet a
local hire goal of at least fifty perce\ ('50‘%!)}1 of thg;workforce . A copy of the

program is on file with Agency.

Local/Small Business Enterprise. }Deve}dpq;?must ensure that all consultants,
contractors and subcontraetors pemmlng ‘work on the Fox Theater Project comply
with Agency’s Local/Small Buslness\En prise Program for participation of small
Oakland businesses in Project construction and professional services except that
for the Fox Theater Project the Lo al/Small Business requirement attempt to reach
a goal of at least fifty percept (50%) of the consultants, contractors and
subcontractors performing work’on the on the Fox Theater Project. A copy of the
program is on file with Agency.

Review and Approval of Developer Submissions by Agency.

(1) Subject to the specific timing requirements in this Article VII, if the
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materials required by this Article VII are initially submitted by Developer (the
“Developer Submissions”) in a timely manner and in their entirety conform to the
provisions of this Agreement, subject to Agency’s disapproval rights in the
following paragraph, Agency shall approve in writing each Developer Submission
and no further filings by Developer or approval by Agency shall be required for
that Developer Submission, except with respect to any subsequent material
change in the contents of the Developer Submission. Agency may approve those
portions of a Developer Submission that conform to the provisions of this
Agreement and reject those portions that do not conform. Agency may also
approve all or a portion of a Developer Submission subject to conditions requiring
further submissions for Agency review and approval. Unless rejected, or
approved subject to conditions, by Agency in writing within thirty (30) days of
submission by Developer, a Developer Submission shall be deemed approved by
Agency.

(i) If a Developer Submission is rejected by Agency in whole or in part,
or approved subject to conditions requiring further submissions, Developer must
submit a new or revised Developer Submission within thirty (30) days of written
notification of Agency’s rejection or conditional approval and the reasons therefor.
Unless rejected or approved subject to conditions by Agency in writing within
fifteen (15) days of a resubmission by Developer, the Developer Submission shall
be deemed approved by Agency. If a resubmitted Developer Submission is
rejected by Agency in whole or in part or approved subject to conditions requiring
further resubmissions, Developer must submit new or revised Developer
Submissions within thirty (30) days of written notification of Agency’s rejection or
conditional approval and the reasons therefor.

(r) Financing Plan and Fox Theater Project Development Budget. Not later than the
dates stated in this Subsection 7.03(r), ng oper must submit to Agency for its
review and approval, evidence of the availability of the funds necessary to develop
and complete construction of the Fox‘Theater Project (the “Financing Plan”).
Sources for funding the development and copstruction (including evidence of the
availability of funds when required) must be‘gf)vided'by Developer and approved
by Agency. r\ Tk

/‘\

Q) The Financing Plan shall includé:

1) A detailed cost breakdown of cbmffr‘uction of the Fox Theater Project (the
“Fox Theater Project De Icggnent Budget”). The Fox Theater Project
Development Budget shall be an itemized project budget for the construction
of the Fox Theater Projecty” The Fox Theater Project Development Budget
must provide for a ten percent (10%) retainage for all items of construction

2) A twenty (20) year cash flow projection for the Fox Theater Project

3) A copy of a binding commitment obtained by Developer for interim
construction financing from a reputable institutional lender in a principal
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amount of not less than Six Million Five Hundred Dollars ($6,500,000),
certified by Developer to be a true and correct copy thereof. The
commitment for construction financing shall be in such form and content as is
normally furnished by construction lenders and shall be subject to the
approval of Agency.

(i) Time to Make Submissions.

()

7.04

(@)

(b)

7.05

1) Within fifteen (15) days after execution of this Agreement, Developer shall
submit to Agency the materials required by Sections 7.03(r)(i). Within thirty
(30) days after execution of this Agreement, Developer shall submit to
Agency the construction loan commitment referred to in item 7.03(r)(i)3).

2) Any subsequent material change to the approved Financing Plan must be
first submitted to and approved by Agency. If such change is not approved,
the latest approved Financing Plan shall continue to control development of
the Project. For purposes of this paragraph, a material change shall include,
without limitation, a change in lenders, a refinancing of a loan, or any change
in a lender’'s commitment letter.

Contingencies. If during construction of the Fox Theater Project Developer shall
encounter contingencies (including unexpected and unanticipated conditions and
work, cost overruns, and the like), Developer shall pay for such contingencies from
all available funds, as determined by Developer including: the possible funds from
the Construction Loan and Developer’s funds. As a contingency, the construction
budget shall have a goal of at least ten percent (10%) of the total amount
construction contract.

Construction Loan. i'

A4
Immediately after Agency conveys the ?ffe to Developer and this Agreement is
recorded, Developer will cause the deed of trust securing the Developer’s
construction loan to be recorded with the/AIame County Recorder. This
requirement is a precondition to Agen oy conveylng the Site to Developer pursuant
to Article VI. . ;

The construction loan d}guments’j[] co{nec{on with the construction loan are
subject to Agency’s approval. No Iéteryhn thirty (30) days prior to the Closing
Date, Developer shall submit to. “Agency for its approval the construction loan
documents. Any subsequent chan es’in the construction loan documents must first
be submitted to and approved by Agency.

Formation Documents.
As a condition to Agency conveying the Site to Developer pursuant to Article VI,

Developer’'s Formation Documents shall be subject to Agency’s reasonable approval.
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Article VIII.
Hazardous Substances

8.01 Agency.

Agency has available copies of the reports or summaries that may contain relevant
information as to the existence of any Hazardous Substances on the Site. Exhibit M
contains a list of the reports available. Developer hereby certifies that it has received
copies of all the reports or summaries listed.

8.02 Notice.

Agency hereby gives notice to Developer that, to the best of its knowledge and
relying solely on analysis performed by its environmental consultants, Hazardous
Substances are present at, on or beneath the Site. Agency has provided Developer with
reports regarding potential Hazardous Substances set out in Exhibit M. Agency also
believes there may be other Hazardous Substance on the Site that may not have been
identified in any reports. This notice constitutes the notice required under California
Health and Safety Code Section 25359.7 and other laws. The knowledge referred to in
this Section is the actual knowledge of Patrick S. Lane and Dan Vanderpriem, without
having conducted any investigation and is effective to the date of execution of this
Agreement. Agency is conveying the Site to Developer in an “As is, where is” condition
and Agency accepts no responsibility or liability for the presence of any Hazardous
Substances on the Site.

8.03 Environmental Release.

(@) As of the Closing Date, Developer for itself, its lessees, successors, assigns and
every successor in interest to the Site (collectively “Developer and its Successors”)
releases Agency and the City of Oakland, an ‘fﬁelr officers, employees and agents
from any claims, demands, admlnlstratlvjl tions, litigation, liabilities, investigative
costs, response costs, remediation cos nd penaltles including costs of legal
proceedings and reasonable attorneys’ fee that Developer and its Successors
may incur as a consequence of or «rlslng of thespresence of any Hazardous
Substances on, at, or near the Site. -

pa i
(b) Developer expressly waives the bénefltsﬂ)f,gectlon 1542 of the California Civil
Code, which provides asj&llows m x

A GENERAL RELEASE DOE EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN TO HIM
MUST HAVE MATERIALLY AFFECTED THE SETTLEMENT WITH THE
DEBTOR.

(c) Developer must obtain a release similar in form and substance from (i) its agents

and contractors who perform work of any kind on the Site, including testing; and (ii)
its successor in Interest.
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8.04

(@)

(b)

()

(d)

(e)

8.05

Phase Il Report;
Hazardous Substance Remediation and Removal.

If required by a governmental agency having jurisdiction over matters pertaining to
Hazardous Substances, Developer shall cause an environmental engineering firm
(acceptable to Agency) to prepare a Phase Il Report covering the Site. A true and
accurate copy of the Phase Il Report will be delivered to Agency within ninety (90)
days after execution of this Agreement.

If the Phase Il Report indicates the presence of Hazardous Substances at the Site
and all or part of the Hazardous Substances are required to be removed and/or
remediated pursuant to applicable Environmental Laws, Developer shall cause to
be prepared a removal and/or remediation plan subject to Agency’s approval which
shall be submitted to Agency within one hundred twenty (120) days after execution
of this Agreement.

Agency’s approval of the Construction Contracts and contractors pursuant to
Section 7.03(k) includes the contract between Developer and the environmental
contractor or firm, and approval of the environmental contractor or firm that is to
conduct the removal and/or remediation plans. The conduct of the removal and/or
remediation plan shall be included in Developer’s construction obligations pursuant
to the applicable provisions of Article VI

The requirements in this Section 8.04 are preconditions to Agency’s obligation to
transfer the Site to Developer pursuant to Article VI.

The provisions of this Section 8.04 to the contrary notwithstanding, if Developer
reasonably concludes that the costs of conducting and completing the removal
and/or the remediation plan (based upon l:ﬁ'ds from a minimum of three (3)
reputable environmental engineering fir;néﬁr contractors) will render the Project
uneconomic to Developer, Developer shall have the election to terminate this
Agreement by giving written notice of such termination (together with a detailed
statement by Developer of why aDev'el,opgr has.» concluded the Project is
uneconomic) no later than one hunét?gs f(j’r.;'y’ (140) days after execution of this
Agreement, otherwise this Agréement ‘ay,remain effective in accordance with its
terms. )

Environmental Indemnifications. \\/

As a condition to Agency cdh,veyi"" the Site to Developer pursuant to Article VI, all

N
Y

of the General Partners and/or other Pringipals of Developer shall deliver to Agency at the
Closing Date executed original copies gf'the Environmental Indemnity executed by each
such General Partner and/or Principal.

8.06

(@)

Environmentally sustainable project.

Developer will make reasonable, good faith efforts within the limits of the financing
available for the Fox Theater Project as set out in Article V to design, develop, and
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(b)

()

(d)

(e)

(f)

9)

construct the Project to be environmentally sustainable in conformance with the
LEED Green Building Rating System (Version 2.0, March 2000) published by the
U.S. Green Building Council, which is on file with Agency. Developer and its
design consultants shall work with Agency’s economic development staff to
develop appropriate and economically feasible sustainable building goals and
strategies using the Agency’s Sustainable Building Guide and Project Management
Tool. Principles of environmental sustainability, including substantial use of such
green building techniques as energy-conserving design and appliances, water-
conserving fixtures and landscape, recycled-content building materials and low
waste construction techniques, shall be incorporated into the final construction
plans for the Project. Developer shall have as a goal to achieve a score of at least
26 on the LEED Green Building Rating System and will have the Project "LEED
Certified.” Developer may take advantage of the City of Oakland’'s program
offering free Energy Efficiency Design Assistance in designing the Project.

Developer shall use good faith efforts to include the following in the Project:
maintenance of systems to maintain efficiency; use of non-phosphate liquid
detergents; use of oxygen-based bleach; education of staff to use environmentally
friendly products; use of low volatile organic compounds (“VOC”) products such as
office supplies and cleaning products whenever possible; use of recycled paper
products; purchase of products with less packaging; use of refillable containers;
and such other methods and materials which subsequently become available.

Developer shall write into specifications for construction bid and contract the need
to comply with the City’s Construction Demolition and Debris ("CD&D") ordinance,
and to seek to achieve seventy-five percent (75%) or higher salvage or recycling of
CD&D materials.

Developer shall contact the East Bay M nff;ipal Utility District ("EBMUD") to
investigate feasibility of plumbing to )ﬁ%ze"xrecycled water for appropriate
applications. e

Developer shall ensure that specifiqatid'ns #gr low yOC and/or environmentally
friendly cleaning products are used: by anyv».,,_building maintenance or janitorial
services. , /’” £ H

Economic Sustainability. ,Qeveléps&,\shaﬂ inform and invite general contractor and
AR - - w1 "

property manager (when timely) of th‘e‘\‘ayﬁﬂablllty of “Hire Oakland” local employee

recruitment, and/or other"a_vrnelaté_d local employment training and placement

services, as appropriate for constr c,‘fron, facility operation, and tenants’ employee

hiring.

Equity/Civic Sustainability. Developer shall consider installation of public art in and
around the public areas of the building site.
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8.07 Use and Operation of Site.

Neither Developer, nor any agent, employee, or contractor of Developer, nor any
authorized user, occupant, lessee of the Site or Project, or successor in interest of
Developer shall use the Site or Project or allow the Site or Project to be used for the
generation, manufacture, storage, disposal, or release of Hazardous Substances
following conveyance of title to the Site to Developer.

Article IX.
Fox Theater Post Completion Operating Requirements

9.01 Theater.Operator and Operating Agreement

Following completion of the Fox Theater Project, Developer must operate or cause
the theater portion of the improvements on the Site to be operated as performing arts
theater. The parties anticipate that the initial operator for the theater will be Another
Planet Entertainment, Inc. (“APE”) and that will lease the theater portion of the Fox
Theater Project. The essential terms of the APE lease are set out in Exhibit P. The terms
set out in Exhibit P may not be changed without Agency approval unless the changes are
necessary to comply with federal tax credit requirements, the requirements of any
Grantee, or to satisfy a tax credit investor.

9.02 Oakland School for the Arts

(@) Art School Lease Approval The ground floor of the wrap around buildings off
Telegraph, along 18" Street and 19" Street, as well as the second and third floors
are intended for use by the Oakland School for the Arts (“OSA”). Developer must
design these wrap building to accommodate a,school for the arts unless another
use is approved in advance by the Agency B {d Prior to the Closing Date and as
a condition of Agency’s conveying the Site DeVeIoper Developer will enter into a
lease with the OSA. The essential terms’of the OSA lease are set out in Exhibit Q.
The terms set out in Exhibit Q may not beschanged without Agency approval
unless the changes are necessary to comply with federal tax credit requirements,
the requirements of any Grantee, or &atlsfy a tax credit investor.

9.03 Ground Floor Retail Space. ) / ) ‘J’

Developer must design for retail uses that,portion of the wrap around buildings on
the ground floor that are not used for the Oakla School for the Arts .

9.04 First Source Program.

(@) Under the City of Oakland’s First Source Employment Referral Program (“First
Source”), the City obtains commitments from employers to allow the City to first
refer Oakland residents to fill job vacancies in a company before advertising to the
general public. Developer will: (a) use the referral resources of First Source for
any job openings that arise for employment at the Project before making such
openings available to the general public; (b) provide First Source staff with the job
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specifications for all such openings and all applications and forms for such
employment; (c) meet with First Source staff to explain the job descriptions and its
employment needs; and (d) provide placement information, comments, and
evaluation of First Source services to staff as requested. Developer will encourage
its operator to use First Source.

(b) The requirements in the above paragraph shall apply to all businesses (including
nonprofits) occupying any portion of the Site, including without limitation all
business tenants, subtenants, and any successors-in-interest to the Site.
Developer shall ensure that all First Source requirements are incorporated into any
leases, licenses, or conveyancing agreements with any businesses occupying any
portion of the Site.

(c) The City, through First Source staff, shall:
) Recruit Oakland applicants through its consortium of employment

and job training providers to be referred for employment to Developer and other
Site occupants;

(i) Assist in assessing all applicants prior to referral to ensure that
applicants meet the minimum qualifications set forth in the job specifications;

(i) Prescreen job applications to ensure completeness;

(iv) Provide facility accommodations to Developer and other Site

occupants for recruitment and interviewing; and

(v) Provide all First Source services free of charge to Developer and
other Site occupants. 4

$

9.05 Post Completion Maintenance, Design an 'gperétinq Standards. The transfer of
the Site is subject to Post Completion Maintenance, Design and Operating Standards and
guidelines intended to preserve the condition, and historic character of Fox Theater, to
assure compliance with grant requirements, and to assure thé Fox Theater's continued
operation as a performing arts theater as agreed upon by the parties hereto. The Post
Completion Maintenance, Design and Operatin xan"' drds are attached to this
Agreement as Exhibit R. The Maintenance, Design, ‘and Operating Standards will be
recorded against the Property a(@lose ot’ﬁ%«;rogﬁs deed covenants running with the
land in perpetuity. The Maintenance, Design and Operating Standards shall be senior in
priority to any private liens, encumbrar;c:; , mortgages, or deeds of trust on the Property.

Any breach of the Post Completion Maintenance, Design, and Operating Standards is a

breach of this Agreement and is subject’to the remedies set forth in Article XVII.

9.06 Other Requirements.

Developer will operate and maintain the Site in accordance with: (1) all applicable
federal, state and local requirements for access for disabled persons; (2) the City's Equal
Benefits Ordinance; (3) environmentally sustainability measures to the extent that such
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features are equivalent or lower in cost than comparable non-sustainable alternatives,
when measured over their respective life-cycles, (4) any applicable requirements of any
Grantor or lender, and (5) in federal tax credit requirements.

Article X.
Living Wage Requirements

10.01 Agreement Subject to Living Wage

This Agreement is subject to the Living Wage Ordinance (“Living Wage”) of the
Oakland Municipal Code and its implementing regulations. Living Wage requires among
other things, submission of the Declaration of Compliance attached and incorporated
herein and made part of this Lease, unless specific exemptions apply or a waiver is
granted, that Developer provide the following to its employees who perform services
under or related to this Agreement.

10.02 Minimum Compensation Due Employees.

Employees covered by Living Wage must be paid an initial hourly wage rate of
$9.66 with health benefits or $11.11 without health benefits (effective July 1, 2004). These
initial rates shall be upwardly adjusted each year no later than April 1 in proportion to the
increase at the immediately preceding December 31 over the year earlier level of the Bay
Region Consumer Price Index as published by the Bureau of Labor Statistics, U.S.
Department of Labor.

10.03 Health Benefits.

Said full-time and part-time employees paid at the lower living wage rate shall be
provided health benefits of at least $1.25 per hour. Developer shall provide proof that
health benefits are in effect for those employees no Iﬁter than 30 days after execution of
the contract or receipt of City financial assistance, »

4

10.04 Compensated Days Off. : /

Said employees shall be entitled to twelve cgrﬁpensated days off per year for sick
leave, vacation or personal necessity at the mployee S request, and ten uncompensated
days off per year for sick leave. Employee shall accrue one compensated days off in
increments proportional to that accrued by full-ti loyees. The employees shall be
eligible to use accrued days off after the f| t Six mo hs of employment or consistent with
company policy, whichever i sooner." \Pal ‘holidays, consistent with established
employer policy, may be counted toward provision of the required twelve (12)
compensated days off. Ten (10) un:c:ppeﬁsated days off shall be made available, as

needed, for personal or immediate family illness after the employee has exhausted his of

her accrued compensated days off forthat year.

10.05 Federal Earned Income Credit (EIC).

Developer shall inform said employees who earn less than $12.00 per hour that he
or she may be eligible for EIC and shall provide forms to apply for advance EIC payments
to eligible employees.
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10.06 Notice to Employees

Developer shall provide to all employees and to the Office of Contract Compliance,
written notice of its obligation to eligible employees under the City’s Living Wage
requirements. Said notice shall be posted prominently in communal areas of the work
site(s) and shall include information set forth in Subsections 10.01 through 10.05 above.

10.07 Forms in Other Languages

Developer shall provide all written notices and forms required above in English,
Spanish or other languages spoken by a significant number of covered employees within
thirty (30) days of employment under this Agreement.

10.08 Reporting.

Developer must maintain a listing of the name, address, hire date, occupation
classification, rate of pay and benefits for each of its employees that perform work
pursuant to this Lease. Developer shall initially certify that such employees receive the
minimum wages and benefits required by signing the Declaration of Compliance. When
requested by the Office of Contract Compliance, Developer shall also provide a list of
positions or classifications with related wages or salaries of its employees that are
performing work under this Lease. Failure to provide said list within five days of the due
date will result in a penalty of five hundred dollars ($500.00) for each day that the list
remains outstanding. Developer shall maintain employee payroll and related records for
a period of four (4) years after expiration of the compliance period.

10.09 Compliance by Developer Affiliates

Developer will require affiliates that provide services under or related to this
Agreement to comply with the above Living Wage provisions.

10.10 Application to Developer Contractors and Subqﬁntractors.

Developer must include the same or sme provisions as those set forth in
Sections 10.01 through 10.09 above in its contracts, subcontracts, leases, and
subleases, including those for the deve|opment ofjffe Project. Developer must submit
copies of said contracts, subcontracts, leas S, and sublea es to the Office of Contract
Compliance /« )

) A »
/\Ar'“C,LQ XI
COMPLIANCE WITH GF\fANT CONDITIONS

11.01 Grants to Agency, City or OSA

As part of the financing for the EgTheater Project, Agency, City, and OSA have
received grants from state and federal agencies. The grants for the Fox Theater Project
as of the date of the execution of this amended and restated Agreement are generally set
out in Article V. Agency, City, OSA, and Developer may receive additional grants for the
Fox Theater Project. Developer will have the right to approve the terms and conditions of
any additional grants not already listed in Article V.
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11.02 Developer Agreement Regarding Grants

As to all grants Agency or City has received or may receive in the future,
Developer agrees to the following:

a) To comply with all grant terms, conditions and requirements and to assist

Agency in complying with such terms, conditions and requirements.

b) To timely cure or assist Agency in curing any violations of grant terms,
conditions or requirements.

C) To provide Agency and City with all information necessary for Agency and
City to comply with grant reporting requirements, or if otherwise permitted by the Grantor,
to report directly to the grantor and provide Agency and City with documentation showing
compliance with the reporting requirements.

d) To permit grantors access to the Fox Theater Project, any documents,

records, information, and employees or agents required to comply with grant

requirements.

e) To cooperate with grantors and Agency and City in complying with grant

terms, conditions, or requirements.

f) Not to engage in any conduct or take any actions that would violate grant

terms or requirement or jeopardize any grant funding.

s)] To acknowledge a Fox Theater Project Grantor’s assistance when required

to do so by a grant agreement or by Agency or City.

11.03 Failure to Comply With Grant Requirements.

Any failure by Developer to comply with a requirement, covenant, or condition of
any grant is a breach of this Agreement.

)
Artlclea‘?
Developer’s Agreements, Warranties and Representations

As an inducement to Agency to execu this Agreement and perform its obligations
hereunder, Developer represents anlr warrants t Agemcy the truth and accuracy of the
matters set forth in this Article XIl. ;

12.02 Organization; Power; Good Stahdirig; ‘é‘md‘éusiness

12.01 Developer Warrants Truth and Accur?%/ / ’,

(@) Developer is a non-profit public be efit corporation duly formed, validly existing and
in good standing under the Lawsof the State of California. Developer has the full
power and authority to own, léase, and operate its properties, to carry on its
business as now conducted, to enter into this Agreement and to carry out the
transactions contemplated hereby and thereby. Developer does not do business
under any trade name or fictitious business name other than “Oakland
Renaissance NMTC, Inc.” Developer has delivered to Agency true, correct and
complete copies of its Formation Documents and such Formation Documents have

34



not been amended or modified except pursuant to agreements delivered to Agency
prior to the date hereof.

(b) Developer has or will submit an application to obtain approval from the Internal
Revenue Service as a non-profit corporation and approval from the California
Franchise Tax Board for like status.

12.03 Authorization.

(a) Authorization. The execution, delivery and performance of this Agreement and all
ancillary documents required by this Agreement have been duly authorized by all
necessary action of Developer and its Board of Directors and/or Officers.

(b) No Conflict. The execution, delivery and performance by Developer, and its Board
of Directors and/or Officers of this Agreement, the Promissory Note, Deed of Trust,
security agreements, and all ancillary documents required by this Agreement do
not and will not:

(1) Violate any Law applicable to any such Person, the Formation
Documents or any order, judgment or decree of any court or other Governmental
Agency binding on any such Person;

(i) Conflict with, result in a breach of or constitute (with the giving of
notice or the passage of time or both) a default under any contractual obligation
of any such Person; and

(iii) Require any approval or consent of any Person under any
contractual obligation of Developer and its Board of Directors and/or Officers.

(c) Governmental Consents. The execution, xggﬁ\;gry and performance by Developer
and its Board of Directors and/or Officers,of this Agreement, the Promissory Note,
Deed of Trust, security agreements, and all ancillary documents required by this
Agreement does not and will not require*ahy)égistration with, consent or approval
of, or notice to, or other action to, with or by, any G6vernmental Agency or other
Person. Ve \

12.04 Actions. } (/

B - R }\ .
There is no action, suit, _roceedmﬁ*‘wﬁ ytratlon, before or by any Governmental

Agency or other Person, pending or, td’«..iDé‘veIOper’s best knowledge, threatened against
or affecting Developer, any of its Board of Birectors and/or Officers that might adversely
affect Agency’s rights or remedies urlc.l.;this Agreement, the Promissory Note, Deed of
Trust, security agreements and all ancitlary documents required by this Agreement or the
business, assets, operations or financial condition of any such Person or its ability to
perform its obligations under this Agreement, Promissory Note, Deed of Trust, security
agreements, and all ancillary documents required by this Agreement. As of the date
hereof there are no outstanding judgments against Developer and its General Partners
and/or Principals.
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12.05 Financial Position.

(@) Financial Information. All financial statements and financial data delivered to
Agency relating to Developer, its Board of Directors and/or Officers are true,
correct and complete in all material respects and accurately present the financial
position of such Persons as of the date thereof no material adverse change has
occurred in the financial position disclosed by financial statements or financial data
delivered to Agency.

(b) Bankruptcy and Insolvency. Neither Developer or any of its Board of Directors
and/or Officers has filed or been the subject of any bankruptcy, insolvency,
reorganization, dissolution or similar proceeding or any proceeding for the
appointment of a receiver or trustee for all or any substantial part of their respective
property. Neither Developer nor any of its Board of Directors and/or Officers has
admitted in writing its inability to pay its debts when due, made an assignment or
the benefit of creditors or taken other similar action.

(c) Other Borrowing. Except for the construction financing contemplated by this
Agreement and as otherwise provided in this Agreement, no borrowings have been
made by Developer which are secured by the Project or any other assets of
Developer which might give rise to any lien other than the liens created by this
Agreement. In no event may Developer place or allow to be placed any liens or
encumbrances on the Site.

12.06 Representations and Warranties.

The representations and warranties set forth in Article Xl shall remain true and
complete until Developer obtains a certificate of occupancy for the Fox Theater Project.

12.07 Further Assurances. "

Developer shall execute and deliver frc:l?;tfr'ne to time, within ten (10) days after

any request by Agency, any and all instrume agreements and documents and shall

take such other action as may be reasonably necessary or desirable in the opinion of

Agency to maintain, perfect or insure Agency’s sécurity provided for herein, including,

without limitation, the execution of a {y UCERg renewal statements, and the delivery of
Il

such endorsements to the Title Polic e?:y )wll reasonably require.
12.08 Distribution of Assets. M\

From and after the occurrence of a ’h‘(a,terial Event of Default which remains
uncured after proper notice and opp o un&ty to cure, Developer shall not make any
distribution of its assets, directly or indiregtly, to its partners, members, Principals or other
owners. As used herein, the distribution of assets shall include, without limitation, the
repayment of any loans made to Developer or any interest or other charges payable in
connection therewith, the return of capital contributions and distributions upon the
termination, liquidation or dissolution of Developer. In particular, Developer may not
assign nor pledge its rights to receive the Financial Assistance pursuant to Article V
except as permitted by that Article.
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12.09 Nature and Quality of Fox Theater Project; Operating Standards.

As a material consideration of Agency entering into this Agreement, Developer
shall utilize its best efforts at all times to satisfy and comply with the provisions of Article
X. The parties desire to impose those covenants and conditions in Article X with respect
to the Site for the benefit of the Site and successor owners, which covenants and
conditions are hereby expressly declared to be binding upon the Site and each portion
thereof and shall run with the Site and each portion located therein, shall inure to the
benefit of and be a burden upon the Site, shall bind the respective heirs, successors and
assigns of the Site and any portion thereof, and shall be covenants running with the land
and mutual equitable servitudes.

Article XIII.
Agency’s Warranties and Representations

13.01 Authorization.

(&) Authorization. The execution, delivery and performance of this Agreement have
been duly authorized by all necessary action of Agency, except that this
Agreement is subject to ratification by the Agency Board.

(b) No Conflict. The execution, delivery and performance by Agency of this
Agreement and each ancillary document required by this Agreement do not and
will not:

() Violate any Law applicable to Agency or any order, judgment or
decree of any court or other Governmental Agency binding on Agency;

(i) Conflict with, result in a breacb?of or constitute (with the giving of
notice or the passage of time or both) adyfault under any contractual obligation
of Agency; and «

(iii) Require any approval or c;fhsent of any Person under any
contractual obligation of Agency. : '

(c) Binding Obligation. This Agr{gmé‘ ta illary documents required by this
Agreement are the legally valid a bm{g?xllgations of Agency, enforceable
against Agency in accordance Wltml respective terms, except as enforcement
may be limited by bankruptcy, msolve y, reorganization, moratorium or similar

Laws relating to or limiting credltj lgghts generally.

13.02 Actions.

As of the date of this Agreement, there is no action, suit, proceeding or arbitration,
before or by any Governmental Agency or other Person, pending or, to Agency’s best
knowledge, threatened against or affecting Agency that might adversely affect
Developer’s rights or remedies under this Agreement or any ancillary documents required
by this Agreement.
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Article XIV.
Access to the Site

14.01 Agency Inspection of Site.

Until such time as all Agency’s obligations to provide the Financial Assistance to
Developer pursuant to Article V, are fulfilled, including Developer's repayment of the
Agency Loan Agency and its employees, agents, architects, engineers and contractors
have the right to enter upon the Site following the Closing Date, to inspect the Site and
the Fox Theater Project at reasonable times upon giving notice, to ensure development in
conformance with this Agreement. Agency shall be liable for and shall protect, defend,
indemnify and hold Developer harmless from any damages to the Persons or property
caused by such entry and activities on the Site resulting from the negligence, wrongful
acts or omissions of Agency and its employees, agents and consultants.

14.02 Developer Access to Site Prior to Closing Date.

Prior to the Closing Date, Developer and its employees, agents, consultants,
architects, engineers and contractors have the right to enter upon the Site, to inspect the
Site and perform Predevelopment Activities at reasonable times upon giving notice.
Developer will be liable for and will protect, defend, indemnify and hold Developer
harmless from any damages to the Persons or property caused by such entry and
activities on the Site resulting from the negligence, wrongful acts or omissions of
Developer and its employees, agents and consultants. Developer will require all of its
employees, agents, consultants, architects, engineers and contractors who access the
Site to provide written agreements in a form acceptable to Agency to indemnify and hold
the Agency harmless from damages or injuries occurring to such Person.

l
v
Agency will retain an easement over the / operty entltllng Agency or any entities
retaining a right to enter the Property by virtue of a grant or\other agreement, to enter
onto the Property at reasonable times to wgaectt Property for compliance with this

14.03 Agency Easement.

Agreement, to verify completion for loan disbursement, for compliance with Post-
Completion Maintenance, Design,aﬁo era ln%Starwlards or any grant agreement, or
to remedy any defaults under the Maintenancey D gn and Operating Standards or
grant agreement. e " o J’

-

Articte XV.
Transfers and Changes in Developer

15.01 Definition of Transfer.
Definition of Transfer. As used in this Agreement, the term “Transfer” shall mean:

(&) Any transfer (voluntary or involuntary) of any partnership interest, stock, or other
form of ownership interest of Developer;
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(b) Any assignment by Developer of all or any part of this Agreement or transfer of
ownership of the Site; or

(c) Any merger, consolidation, sale, or lease of all or substantially all of the assets of
Developer.

15.02 Purpose of Transfer Restrictions.

Developer represents that its purchase of the Site and its other undertakings
pursuant to this Agreement are for the purpose of timely redevelopment of the Site, not
for speculation, and to retain the Fox Theater as a community asset and not for profit
motivation. Developer further recognizes that, in view of the following factors, the
qualifications of Developer are of particular concern to the community and Agency:

(&) The importance of redevelopment of the Site to Agency’s interest in the
surrounding properties to be developed as part of the Redevelopment Plan, and to
the general welfare of the community, with particular reference to the community’s
objectives of the elimination of structural and environmental blight and the
establishment of an appropriate level of economic development, property
utilization, and visual appearance pursuant to the Redevelopment Plan;

(b) The Fox Theater Project is a community asset and should remain as such by
restricting ownership, after the tax credit investors are no longer invested in it, the
Fox Theater should be owned only by a non-profit corporation or a governmental
entity ;

(c) The reliance by Agency upon the unique qualifications and ability of Developer to
serve as the catalyst for development of the Project and upon the continuing
interest which Developer will have in the Project to assure the quality of the use,
operation and maintenance deemed criticaI’}Jngency in the development of the

Site;
, /

(d) The fact that a change in ownership or control of Developer or any other act or
transaction resulting in a change in\,oW’nern‘ ip or ;rhe identity of the parties in
control of Developer is for practical purposes a transfer or disposition of the Site;
and a4 Ny

(e) The fact that the Site is_not tg“'bg.@‘cquir’ed or used for speculation, but only for
development and operation by D,gv‘elb‘beyﬁ accordance with this Agreement.

15.03 Agency Reliance On Developer Qualifications. Agency is relying on the status of
Developer as a non-profit public benefit’ corporation able to receive grant funding and
eligible for historic tax credits and new” market tax credits. Developer further recognizes
that it is because of Developer’s qualifications and identity that Agency is entering into
this Agreement with Developer. No voluntary or involuntary successor in interest of
Developer shall acquire any rights or powers under this Agreement except as expressly
set forth herein.
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15.04 Permitted Transfers.

It is the intent of this Agreement that it will be transferred from Developer,
(ORNMTC) to Fox Oakland Theater, Inc. and that FOT will create a for profit subsidiary
that will syndicate the Fox Theater Project by participating in a for profit entity that will
include tax credit investors. The Transfer to FOT and the Transfers for tax credit
syndication purposes are all Permitted Transfers that do not require prior Agency
approval.

15.05 Prohibited Transfers.

Subject to Section 15.06, Developer represents and agrees that it has not made,
and will not make or permit, any Transfer other than a Permitted Transfer, either voluntary
or by operation of law without the written consent of Agency, which consent must be
approved by Agency’s governing body. Any Transfer in contravention of this Section shall
be void and shall be deemed to be a default under this Agreement whether or not
Developer knew of or participated in the Transfer. In any event, except for Permitted
Transfers, the Fox Theater Project may not be Transferred to an entity other than a non-
profit corporation or a governmental entity. The grant deed or lease transferring the Site
will include such a Transfer restriction.

15.06 Notice of Transfer.

Developer must give to Agency written notice of any involuntary Transfer of which
Develop

15.07 Termination of Provisions.

The provisions of this Article XV shall terminate when Developer repays the
Agency Loan.
4

Article XVF.
Events of Default
16.01 Default by Agency. 7 o

(@) The occurrence of any of the following
by Agency under this Agreement.
,Q\ ﬂ“ﬂ‘-m 5
() Agency'’s failure to c‘qn‘\?ewfﬁe Site to Developer;

\yt;s,hall constitute an Event of Default
S E

(i) Agency’s failure t p’erform or comply with any material term,
obligation or condition contained in this Agreement and all ancillary documents
required by this Agreement within thirty (30) days after the delivery of written
notice from Developer of such failure; provided, that if such default is not
reasonably capable of being cured within such thirty (30) day period, such failure
shall not constitute an event of Default so long as Agency commences the cure of
such default within such thirty (30)-day period and diligently prosecutes such cure
to completion within one hundred eighty (180) days after such written notice from
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(b)

Developer; or

In case of an Event of Default by Agency, Developer may pursue any of the

following remedies:

(i)

(i1)

16.02

Equitable relief, including, without limitation, specific performance;
and

Any other remedy available to Developer, except no default by
Agency shall relieve Developer of any of its obligations under this Agreement,
and all ancillary documents required by this Agreement.

Default by Developer.

(&) The occurrence of any of the following events shall constitute an Event of Default

(i)

(i1)

(iii)

(iv)

(V)

(vi)

under this Agreement:

Failure to Deliver Materials. Developer’s failure to deliver to
Agency materials required by this Agreement within ten (10) days after the
delivery of written notice by Agency of such failure to deliver materials specifically
designated in the notice.

Failure to start construction on the Fox Theater Project in
accordance with Section 7.03(e).

Failure to complete construction on the Fox Theater Project in
accordance with Subsection 7.03(h), or within any extensions granted by Agency
pursuant to that Section.

Breach of Covenant. Develo 5:5 failure to perform or comply with
any material term, obligation or condition contained in this Agreement or other
ancillary documents required by this' Agreement within thirty (30) days after the
delivery of written notice from Agency of such failure; provided that if such default
is not reasonably capable of being cured within sueh thirty (30) day period, such
failure shall not constitute an vent‘d{éDeféu'ltxso long as Developer commences
the cure of such default Within, such sthirty’ (30) day period and diligently
prosecutes such cure to completién within ©ne hundred eighty (180) days after
such written notice fron@enqy.%% J}

Breach of ’Warrai‘ ty'.) Any material representation, warranty,
certification or other statement made by Developer herein in or any ancillary
document required by this Agreement, or in any statement or certificate at any
time given by Developer, its Board of Directors and/or Officers in writing in
connection with this Agreement shall be materially false or misleading

Breach of Post Completion Maintenance, Design and Operating
Standards. Any failure to perform or comply with any material term, obligation or
condition contained in the Post Completion Maintenance, Design and Operating
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(vii)

(viii)

(ix)

Standards is considered a breach of covenant under this Agreement and is
treated as such pursuant to Section 16.02(a)(iv).

.Breach of Grant Agreement. Any failure to perform or comply with

any material term, obligation or condition contained in any grant agreement or
any other action or inaction that is considered a breach under any grant
agreement is considered a breach of covenant under this Agreement and is
treated as such pursuant to Section 16.02(a)(iv).

1)

2)

1)

Involuntary Bankruptcy; Appointment of Receiver, etc.

A court having proper jurisdiction shall enter a decree or order for relief with
respect to Developer, its Board of Directors and/or Officers in an involuntary
case under the Bankruptcy Code or any applicable bankruptcy, insolvency or
other similar Law now or hereafter in effect, which decree or order is not
stayed within fifteen (15) days after entry and dismissed within ninety (90)
days after the entry of such order; or any other similar relief shall be granted
under any applicable federal or state Law; or

An involuntary case is commenced against Developer, its Board of Directors
and/or Officers, under any applicable bankruptcy, insolvency or other similar
Law now or hereafter in effect; or a decree or order of a court for the
appointment of a receiver, liquidator, sequestrator, trustee, custodian or other
officer having similar powers over Developer, its Board of Directors and/or
Officers or over all or a substantial part of their respective property, shall be
entered; or the involuntary appointment of an interim receiver, trustee or
other custodian of Developer, its Board of Directors and/or Officers, for all or
a substantial part of their respective property; or the issuance of a warrant of
attachment, execution or similar proces against any substantial part of the
respective property of Developer, its’ oard of Directors and/or Officers, and
the continuance of any such evev(ln thls clause (i) for ninety (90) days
unless dismissed or discharged. . /

Voluntary Bankruptcy, ﬁppomtment oT',Recelver etc.

Developer, its Board of IST:ect rs a ﬁlcers shall have an order for relief
entered with respegt to theg;;\whlch remains in effect and not removed or
released within ten (10) days “or £ommence a voluntary case under the
Bankruptcy Code or any applicable bankruptcy, insolvency or other similar
Law now or hereafter in eff t”or shall consent to the entry of an order for
relief in an involuntary case,/or to the conversion of an involuntary case to a
voluntary case, under any’such Law, or shall consent to the appointment of
or taking possession by a receiver, trustee or other custodian for all or a
substantial part of their respective property; the making by Developer, its
Board of Directors and/or Officers of any assignment for the benefit of
creditors; or
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2) The inability or failure of Developer, its Board of Directors and/or Officers, or
the admission by Developer, its Board of Directors and/or Officers in writing
of its inability, to pay their respective debts as such debts become due.

(%) Lien Priority. Agency fails to have legal, valid binding and
enforceable liens on the Project and the Personal Property as herein provided as
a result of the intentional acts or omissions of Developer.

(xi) Unapproved Transfer. Any Transfer of the Project or any interest in
Developer occurs without Agency’s prior written consent in accordance with
Article XV.

(b) In case of an Event of Default by Developer, Agency may pursue any of the
following remedies:

(1) Termination of this Agreement;
(i) Liguidated damages pursuant to Subsection 17.01(a);
(iii) Seeking equitable relief, including, without limitation, specific

performance; and/or
(iv) Any other remedy available to Agency.

(c) The phrase Event of Default as used in this Agreement and all ancillary documents
required by this Agreement also means a condition or event that, with the giving of
notice or passage of time, or both, would subsequently constitute an Event of
Default under this Agreement or any ancillary document required by this

Agreement. 4
S
Article XVII.
Remedies :

17.01 Agency’s Remedies. ¢ X

(a) Agency’s Right to Liquidated Démag}es \/ L 4
0) IN THE EVENT THE CL@SING AND THE CONSUMMATION OF
THE TRANSACTIONS CQNT"«IVIP ATED BY THIS AGREEMENT DO NOT
OCCUR AS HEREIN PROVI BY REASON OF ANY DEFAULT OF

DEVELOPER, DEVELOPER D AGENCY AGREE THAT IT WOULD BE
IMPRACTICAL AND EXTREMELY DIFFICULT TO ESTIMATE THE DAMAGES
SUFFERED BY AGENCY AS A RESULT OF DEVELOPER'S FAILURE TO
COMPLETE THE TRANSACTIONS PURSUANT TO THIS GREEMENT, AND
THAT UNDER THE CIRCUMSTANCES EXISTING AS OF THE DATE OF THIS
AGREEMENT, THE LIQUIDATED DAMAGES PROVIDED FOR IN THIS
SECTION REPRESENT A REASONABLE ESTIMATE OF THE DAMAGES
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Developer’s Initials: -Agency’s Initials:

WHICH AGENCY WILL INCUR AS A RESULT OF SUCH FAILURE; PROVIDED,
HOWEVER THAT THIS PROVISION WILL NOT LIMIT AGENCY’S RIGHT TO
RECEIVE REIMBURSEMENT FOR THE SUMS PAID TO DEVELOPER
PURSUANT TO SECTION 5.1. ATTORNEYS’ FEES NOR WAIVE OR AFFECT
DEVELOPER'S INDEMNITY OBLIGATIONS AND AGENCY'S RIGHTS TO
THOSE INDEMNITY  OBLIGATIONS UNDER THIS AGREEMENT.
THEREFORE, DEVELOPER AND AGENCY DO HEREBY AGREE THAT A
REASONABLE ESTIMATE OF THE TOTAL NET DETRIMENT THAT AGENCY
WOULD SUFFER IN THE EVENT THAT DEVELOPER DEFAULTS AND FAILS
TO COMPLETE THE TRANSACTIONS IS TWENTY-FIVE THOUSAND
DOLLARS ($25,000). THIS AMOUNT WILL BE THE FULL, AGREED AND
LIQUIDATED DAMAGES FOR THE BREACH OF THIS AGREEMENT BY
DEVELOPER. THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED
DAMAGES IS NOT INTENDED AS A FORFEITURE OR PENALTY WITHIN THE
MEANING OF CALIFORNIA CIVIL CODE SECTION 3275 OR 3369, BUT IS
INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO AGENCY
PURSUANT TO CALIFORNIA CIVIL CODE SECTION 1671, 1676 AND 1677.
UPON DEFAULT BY DEVELOPER, AT AGENCY'S OPTION, THIS
AGREEMENT WILL BE TERMINATED AND, EXCEPT FOR DEVELOPER’S
INDEMNITY AND OTHER OBLIGATIONS WHICH MAY BE ENFORCED BY
AGENCY NEITHER PARTY SHALL HAVE ANY FURTHER RIGHTS OR
OBLIGATIONS HEREUNDER, EACH TO THE OTHER EXCEPT FOR THE
RIGHT OF AGENCY TO COLLECT SUCH LIQUIDATED DAMAGES FROM
DEVELOPER. THIS PROVISION SHALL TERMINATE ON THE CLOSING
DATE AND FUNDING OF THE LOAN.

7

(b) Agency remedies prior to commencement of.construction. If an Event of Default by

Developer occurs prior to the commencgrﬁent of construction of the Fox Theater
Project and is not cured as set forth above Agency may pursue any or all of the

following remedies: 4

(i)

(i1)

(iii)

Agency may te Jn»at&this Agreement, in which case Developer
will be liable for the amount of the:liqui ;keg}mmages if termination occurs prior
to the conveyance of thaélte 1o [3%\ eloper.

Agency may mstltute ar(élctlon for specific performance of the
terms of this Agreement to the extent that such action is available at law or in
equity with respect to the Event of Default.

If title to the Site has been conveyed to Developer, Agency may
exercise its optional right to repurchase the Site as follows:

1) Agency shall deposit into Escrow an amount equal to the Purchase Price,

2) Provide written notice to the Escrow holder, with a copy to Developer, that
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an uncured Event of Default has occurred,

3) Developer may be required to buyout the tax credit investors and instruct the
Escrow holder to record the Reversionary Grant Deed with the Alameda
County Recorder concurrent with the payment of the deposited amount to the
Developer. Upon such recordation of the Reversionary Grant Deed, the
Agency may reenter and take exclusive possession of the Site.

(iv) Agency may pursue all other remedies permitted by law or at
equity.

(c) Agency remedies during construction. If an Event of Default by the Developer
occurs following the commencement of construction of the Project and prior to the
completion of the Project as evidenced by the City’s issuance of a certificate of
occupancy, and the Event of Default is not cured as set forth above, the Agency
may pursue any or all of the following remedies:

(1) Agency may terminate this Agreement.

(i) Agency may institute an action for specific performance of the
terms of this Agreement to the extent that such action is available at law or in
equity with respect to the Event of Default.

(i) Agency may exercise its optional right to repurchase the Site
pursuant to Section 17.01(b)(iii).

(iv) Agency may pursue all other remedies permitted by law or at
equity.

(d) Agency Remedies Following Completion Ojﬁolnstructlon If an Event of Default by
Developer occurs following the completyn of the Site as evidenced by Agency
issuance of a Certificate of Completion, and the Event of Default is not cured as set
forth above, Agency may pursue any or all ofﬁe follo'vxlng remedies:

S

(1) Agency may in tltute\in actlon for specific performance of the
terms of this Agreement to L?at')zh action is available at law or in
equity with respect to the Event of efa

(i) Agency may lnstltute aerf’ action for damages to recover from
Developer all of the damages ca sggl by the Event of Default.

(iii) Agency may plyze all other remedies permitted by law or at
equity.

(e) Fair Market Value of Improvements.

(1) If the Agency elects to exercise its option to repurchase the Site
pursuant to Subsection 17.01(b)(iii) above, Agency shall, within sixty (60)
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(i1)

(iii)

(iv)

(V)

calendar days of written notice to exercise such option, provide Developer with
written notice of Agency’'s determination of Fair Market Value for the
improvements made by Developer.

If Developer disputes the Agency’s determination of the Fair Market
Value as contained in Agency’s notice, Developer shall notify Agency in writing,
within ten (10) calendar days of its receipt of Agency’s determination, of its
determination of the Fair Market Value for the improvements made by Developer.
If Developer fails to dispute Agency’s determination within the ten-day period,
Agency’s determination of the Fair Market Value is deemed final. If Developer
disputes Agency’s determination, Agency and Developer will then attempt to
resolve their differences within ten calendar days following Agency’s receipt of
Developer’s notice.

If, during such ten (10) day period, Agency and Developer cannot
agree on Fair Market Value for the improvements made by Developer, Agency
and Developer shall each appoint an appraiser who shall be an MAI and a
California licensed appraiser experienced in appraising commercial real estate in
Alameda County and experienced in appraising projects under construction, if
applicable, and give notice of such appointment to the other within ten calendar
days after the foregoing ten-day period. Such appraisers shall, within thirty (30)
calendar days after the appointment of the last of them to be appointed, complete
their written determinations of Fair Market Value and furnish it to Agency and
Developer. Each party shall pay the fees and costs of its own appraiser.

If the valuations vary by ten percent (10%) or less of the higher
value, the Fair Market Value shall be the average of the two valuations. If the
valuations vary by more than ten percent %O%) of the higher value, the two
appraisers shall, within ten calendar days after submission of the last appraisal
report, appoint a third disinterested ?ﬁi\isf‘e,r who shall be an MAI and a
California licensed appraiser with the xperienée described above. If the two
appraisers are unable to agree in a tlmely anner on the selection of the third
appraiser, then either appraiser, on behalf’of both,.may request appointment of
such third disinterested appraiser l:%he pI'ESldIng judge of the Superior Court of
Alameda County. Such thmd” apprai hall,»within fifteen (15) calendar days
after appointment, make a determi atlor(S Fair Market Value by selecting one of
the prior appraisals. The thlrd»app aiser shall have no right to select a Fair
Market Value other than as determln d.Ugone of the prior appraisals.

For purposes -of t |§’Agreement the Fair Market Value of the
improvements made by Developer shall mean the purchase price that an
unrelated party negotiating “at arm’s length would pay to purchase the
improvements to the Site, taking into account all then current market factors,
including without limitation the quality, design, condition and location of the Site,
the extent and condition of the construction completed to date, the amount of any
and all liens against the Site, the terms and conditions of this Agreement, and the
value of the existing improvements, less the Fair Market Value of the Site without
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the improvements made by Developer. Notwithstanding the above, in no case
shall the Fair Market Value of the improvements be less than the Purchase Price.

(vi) Upon determination of the Fair Market Value, Agency shall have
the right to withdraw its exercise of its option by giving the Developer notice of
withdrawal within fifteen (15) calendar days of the Agency’s receipt of notice of
the determination. If the Agency withdraws its option exercise, the Agency shall
pay all appraisal fees incurred by the Agency and the Developer in determining
the Fair Market Value.

(f) Reversionary Rights.

(i) In the event that title to the Site reverts to Agency, Developer shall
be released by Agency and City from any and all damages, liabilities, or
obligations to Agency or City arising from or related to the existence of any
Hazardous Materials on the Site, except if such damages, liabilities or obligations
are due to the exacerbation of Hazardous Materials existing on the Site prior to
Closing Date or unless such Hazardous Materials were released or placed on the
Site by or on behalf of Developer

(i) Agency may assign any of its optional rights to repurchase the Site
to any other entity in its sole discretion.

(g) Priority Of Agency Option. Agency’s optional rights to repurchase the Site upon a
Developer default shall be senior in priority to any private liens, leases, mortgages
or encumbrances on the Site entered into after the date of this Agreement,
including without limitation any deeds of trust or other instruments securing any
acquisition, construction or permanent financing for any phase of the Fox Theater
Project, but subject to the mortgagee protectior}‘s set forth herein. Upon exercise of
the option, Developer shall deliver title to Lhy Site to Agency free and clear of any
such liens, leases, mortgages, or encumbrances except those liens, leases,
mortgages, or encumbrances already approved by Agency.

(h) Termination Upon Failure To Close. . Notwithstanding”any other provisions of this
Agreement to the contrary, if title to thé\?as not been conveyed to Developer within
six (6) months following the executi gsnﬁgreement and the failure is not due
to an Event of Default by Agenc:y which h een cured after notice to Agency
by Developer, this Agreé”*ent mdy\be tesminated at the election of the Agency
Administrator. Thereafter, the parties shall be released from any further obligations
under this Agreement except for t oge obligations and liabilities that continue after
termination as expressly set forth

icle XVIIIL.
Developer’s Insurance Requirements

18.01 Developer To Insure.

Developer shall, at Developer's sole cost and expense, maintain the following
insurance coverage (or its then reasonably available equivalent):
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(a) General Liability. Developer shall carry Commercial General Liability insurance at
least as broad as ISO Form CGO0001 (Commercial General Liability) or its
equivalent, with the extensions noted below, covering claims against property
damage and bodily injury, to include death, occurring in or about the Site, in
minimum limits of not less than Five Million Dollars ($5,000,000) per occurrence.

(b) Worker's Compensation. Developer shall maintain, and ensure that its contractors
maintain, in accordance with California Labor Code Section 3700 et seq., workers'
compensation insurance, (or provide proof of self-insurance in accordance with the
provisions of that same Code) covering all Persons employed in connection with
the Site or with development, construction, alteration, repair or operation of the Fox
Theater Project, for injury, illness, or death, in statutory amounts for compensation,
with not less than $1,000,000 for employer's liability for bodily injury by accident
and occupational disease.

(c) Property Damage. Developer shall carry Special Risk of Physical Loss insurance
(or a so-called "Special Risk" policy) with an agreed amount endorsement in an
amount not less than 100% of the full replacement value of the completed Fox
Theater Project and other improvements on the Site, excluding excavations,
foundations and other items not generally covered by such standard forms of
insurance, but including any cost required to upgrade to meet then-current building
code requirements or insurance contract sublimits, whichever is less, providing
coverage for all risks of direct physical loss; provided, however, that coverage for
the peril of earthquake shall be obtained in Developer's sole and absolute
discretion.

(d) Other. All insurance required by any lender, and such other insurance as
Developer determines appropriate in the eX‘/ercise of Developer's reasonable
business judgment.

18.02 Policy, Form, Content and Insurer. 4

All insurance required to be carried by Deve per shall be in a form reasonably
satisfactory to Agency and written by oneasr more insurance companies reasonably
ated

approved by Agency and which are licensed or approved to do business in the State of
California. Insurance companies must ust be le st A in Best's Insurance Guide and
a financial rating of 10, or equ1valent ratlng AI msurance may be carried under a
blanket or umbrella policy coafé”wng thé’*wslte d other locations, provided that the
coverage afforded the insuring party by such’blanket policy shall not be reduced or
diminished by reason of the use of such* lapket policy of insurance, and provided further
that the requirements of this Article XVIII are otherwise satisfied. All such insurance shall
contain endorsements that (a) such insdrance shall not be canceled or amended except
upon thirty (30) calendar days' prior notice to the other party by the insurance company,
(b) the insuring party shall be solely responsible for payment of premiums, and (c) the
insuring party's insurance is primary in the event of overlapping coverage which may be
carried by the other party. Developer shall deliver to Agency at least thirty (30) calendar
days prior to the time such insurance is first required to be carried, except that any
insurance required to be as of the execution of this Agreement shall be provided to
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Agency within twenty-one (21) calendar days following the execution of this Agreement,
and thereafter at least thirty (30) calendar days prior to the expiration of such policy,
either a duplicate original or a certificate clearly showing compliance by the Developer
with its obligations under this Agreement, together with evidence satisfactory to Agency of
the payment of the premiums therefore.

18.03 Deductibles; Self Insured Retention.

Any deductible or self-insured retention greater than $25,000 shall be subject to
Agency's approval in its reasonable discretion.

18.04 Additional Insureds.

All liability insurance policies shall name Agency and the City and their respective
officials, directors, employees, and agents, and any Grantors, as my be required under
any grant agreement, as additional insureds.

18.05 Developer Default.

Developer's failure to procure and maintain the required insurance during the
entire term of this Agreement shall constitute a Developer Default for which Agency may
(but shall not be obligated to), in addition to any other remedies it may have pursuant to
this Agreement, and after prior written notice from Agency to Developer and the passage
of such time to cure as may be required by this Agreement, procure or renew such
insurance to protect the interests of Agency, pay any and all premiums in connection
therewith, and recover all monies so paid from the Developer together with interest
thereon at eight percent (8%) accruing from the date the premium is paid to the date of
recovery by Agency. Agency may recover the costs of insurance obtained by Agency
from Developer.

18.06 Waiver of Subrogation. /

The Parties release each other, and thelr'ﬁésp'ective Agents, from any claims for
damage and/or injury to any part of the Site Q/ Fox Theater Project, Developer’s trade
fixtures, personal property, and Developers improv ments in or on the Site that are
caused by or result from risks insured against under any,lnsurance policies (but not
workers’ compensation) carried by such %»ity and in force at the time of any such
damage to the extent of the avallablgmsuran e proce ds. Each Party shall cause each
casualty or property damage insurance (bt)t notﬁfork,é‘rs compensation) policy carried by
it to be written to provide that tl)eqnsuraljcg company waives all right of recovery by way
of subrogation against either party in cennedti@ ith any damage covered by any policy.

”
18.07 Periodic Increase in Policy Limits

Agency shall have the right from time to time to review the policy limits set forth in
this Agreement and require that they be increased in order to bring such policy limits into
conformity with the limits customarily maintained for similar facilities or commercial
properties located in Alameda County, California; provided however, that Developer shall
not be required to increase the policy limits more frequently than every three (3) years.
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18.08 Insurance Requirement.

The insurance requirements in this Article XVIII remain in effect so long as Agency
retains title to or a reversionary interest in Site, including a deed of trust security interest
for the Agency Loan.

Article XIX,

Agency Option to Purchase After Expiration of Tax Credit
Benefit Period

19.01 Developer to Buy Out Tax Credit Investors at End of Tax Credit Benefit Period

After the period during which the tax benefits to the tax credit investors in the Fox
Theater Project expires, Developer shall buy out the interests of the tax credit investors
in accordance with the terms of any agreement with the tax credit investors. In the
event that the net income available to Developer has not produced sufficient reserves to
cover the investor’s buy out, the Agency will advance the funds necessary for the buy
out through the Contingent Loan as set out in Article *.

19.02 Agency Option to Purchase

For a period of one year following the closing on the buy out of the tax credit
investors, Agency shall have an exclusive option to purchase the Fox Theater Property.
Agency must notify Developer within the one year period of Agency’s intent to exercise
its purchase option. The Agency'’s option will be subject to the requirements of any
lenders, Grantors, and federal tax credit laws and regulations. The purchase price will
be the appraised value of the Fox Theater Property as determined by an independent
appraisal based on an income approach valuation. Agency will pay all costs of the
purchase, including but not limited to closing ang ;scrow costs and appraisal costs.
The Agency and Developer will have goal of clasing escrow on the purchase within
ninety (90) days after Agency notifies Develop?r% of its intent to exercise the purchase
option or within such other time as they may ag"i'ee}‘n. 4
19.03 Agency Assignment of Option e

Agency may assign its purchas’e,‘opﬂon, b;ﬂo‘nﬁl to a non-profit corporation or a

governmental entity. S o J}
B&Agency Governing Body

ign the Agency'’s purchase option must be

19.04 Action Regarding Purchaséi‘thicxi‘n

Any action taken to exercise or a
taken by the Agency’s governing bo
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Article XX.
General Provisions

20.01 Employment Non-Discrimination.

Developer shall not discriminate against any employee or applicant for
employment in connection with the use of the Site or the Fox Theater Project on the basis
of race, color, religion, sex, sexual preference, marital status, AIDS or AIDS-related
complex, disability, ancestry or national origin, and must include in its contracts with its
contractors, requirements that its contractors and their subcontractors, joint ventures,
successors, and assigns shall not so discriminate. Each of the following activities shall be
conducted in a nondiscriminatory manner; hiring, upgrading; demotion and transfers;
recruitment and recruitment advertising; layoff and termination; rates of pay and other
forms of compensation; and selection for training, including apprenticeship.

20.02 Notices, Demands and Communications.

Formal notices, demands and communications between Agency and Developer
shall be given by registered or certified mail, postage prepaid, return receipt requested, or
delivered personally, to the principal offices of Agency and Developer as follows:

Agency: Redevelopment Agency of the City of Oakland
Community and Economic Development Agency
250 Frank H. Ogawa Plaza, Suite 5313
Oakland, California 94612
Attn: Executive Director
Telephone: (510) 238-3015
Fax: (510)238-3691

copies to: Redevelopment Agency of thngﬁy of Oakland

c/o Oakland City Attorney’s?f ‘
One Frank H. Ogawa Plaza, 6th Floor

Oakland, California 94612 /
Telephone: (510) 238- 01
Facsimile: (510)}38 -65

\ «4

Developer: Oakland Ré’%ussancé‘NM 4 Inc.
Attn: President, Board of Directors

c/o Community: and jcgnomlc Development Agency

City of Oakland

250 Frank H. Og Plaza, Suite 5313
Oakland, California 94612

Telephone: (510) 238-3015

Fax: (510)238-3691

Written notices, demands and communications may be sent in the same manner to such
other addresses as the affected party may from time to time designate.
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20.03 Conflict of Interest.

Developer shall use its best efforts to ensure that no member, officer, employee, or
consultant of Agency who participates in any way in the Fox Theater Project or the
making of this Agreement, or a member of such Person’s immediate family, shall have a
financial interest in the Project or this Agreement. Developer warrants and represents
that it has not paid or given, and will not pay or give, to any officer, employee or
representative of Agency any money or other consideration in exchange for obtaining this
Agreement.

20.04 Alcohol, Firearms, Tobacco Product Advertising Prohibition.

Developer acknowledges and agrees that no advertising of alcohol, firearms,
cigarettes or tobacco products shall be allowed on the Site, except only as incidental to
an allowed retail use such as advertising in markets or stores that sell such products if
allowed by law. The foregoing prohibition shall include the placement of the name of a
company producing, selling or distributing alcohol, firearms, cigarettes or tobacco
products or the name of any alcohol, firearms, or cigarette or tobacco product in any
promotion of any event or product or on any sign. The foregoing prohibition shall not
apply to any advertisement sponsored by a state, local or nonprofit entity designed to
communicate the health hazards of drinking, using firearms, or using cigarettes and
tobacco products or to encourage people not to drink, use firearms, or smoke or to stop
smoking.

20.05 Campaign Contributions Limits.

(a) This Agreement is subject to the City of Oakland Campaign Reform Act of Chapter
3.12 of the Oakland Municipal Code and its implementing regulations if it requires
City Council approval. The City of Oakland Campaign Reform Act prohibits
developers that are doing business or seeking to do business with the City of
Oakland from making campaign contrlbutpns to Oakland candidates between
commencement of negotiations and either one hundred, eightyl80 days after
completion of, or termination of, contract negotlatlons

(b) Developer must sign and date an nowledgemen{' of Campaign Contributions
Limits Form attached hereto as)ixhlbc\@ and mcorporated herein.

20.06 Nonliability of Agency Officials, Emp)oyee(am{Agents

No member, official, emﬁ\yee o%en f Agency shall be personally liable to
Developer, or any successor in interest, in the ‘event of any default or breach by Agency
or for any amount that may become du te’Developer or successor under the terms of
this Agreement.

20.07 Nonmerger; Survivability of Provisions.

None of the provisions of this Agreement are intended to or shall be merged with
the Grant Deed, and the Grant Deed shall not affect or impair this Agreement. Any
obligations of the parties that are to be performed after the Closing Date shall survive the
Closing Date and shall be performed as provided in this Agreement.
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20.08 Nonsubordination of this Agreement.
This Agreement may not be subordinated to any liens or encumbrances.

20.09 Applicable Law.
This Agreement shall be governed by the Laws of the State of California.

20.10 Severability.

If any term, provision, covenant or condition of this Agreement is held by a court of
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions
shall continue in full force and effect unless the rights and obligations of the parties have
been materially altered or abridged by such invalidation, voiding or unenforceability.

20.11 Publicity.

Any publicity generated by Developer for the Fox Theater Project must make
reference to the contribution of Agency in making the Project possible. The words
"Redevelopment Agency of the City of Oakland" and “Community and Economic
Development Agency” shall be prominently displayed in all pieces of publicity generated
by Developer, including flyers, press releases, posters, signs, brochures, and public
service announcements. Agency staff will be available whenever possible at the request
of Developer to assist Developer in generating publicity for the Fox Theater Project.
Developer agrees to cooperate with Agency in any Agency-generated publicity or
promotional activities with respect to the Project.

20.12 Waiver.

Any waiver by Agency of an obligation in this Agreement must be in writing and
executed by an authorized agent of the Agency. No waiver will be implied from any delay
or failure by the Agency to take action on any breach or event of default of Developer or
to pursue any remedy allowed under this Agreeme t{?)r applicable law. Any extension of
time granted to Developer to perform any (())l;l?ﬁxtbioha_,.under this Agreement shall not
operate as a waiver or release from any of its obligations under this Agreement. Consent
by the Agency to any act or omission by the“Devel’ per shall not be construed to be a
consent to any other act or omission or to waive the requirement for the Agency’s written
consent to future waivers. \4\

,h._

20.13 Indemnification ik ) / }’

(a) If through acts or neglect on the part Of::hg!ﬁ/eloper or its construction contractor(s),
any other contractor or any subcontractor suffers loss or damage on the work, and
such other contractor or subcont actor assesses any claim against Agency on
account of any damage alleged’to have been sustained, Agency shall notify
Developer and its construction#Contractor who shall defend at their own expense
any suit based upon that claim, and Developer shall pay all costs and expenses
incurred by Agency in connection with any judgment or claim.

(b) Developer shall indemnify and hold Agency, the City, and their respective officials,
directors, employees, and agents (collectively, “Indemnitees”) harmless from any
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losses, damages, liabilities, claims, demands, judgments, actions, causes of
action, court costs, and legal or other expenses (including attorneys' fees) which
Indemnitees may incur as a result of (1) Developer's failure to perform any of its
obligations as and when required by this Agreement; (2) a failure of any of
Developer's representations or warranties to be true and complete; or (3) any act
or omission by Developer or any contractor, subcontractor, architect, engineer or
supplier with respect to development or use of the Fox Theater Project or the Site,
except to the extent the loss is caused by the negligence or willful misconduct of
the Agency. When a loss is caused by the joint negligence or willful misconduct of
Developer and Agency, the Developer's duty to indemnify and hold Indemnitees
harmless shall be in proportion to Developer's allocable share of the joint
negligence or willful misconduct. Developer shall pay immediately upon Agency's
demand any amounts owing under this indemnity. The duty of Developer to
indemnify includes the duty to defend Indemnitees in any court action,
administrative action, or other proceeding brought by any third party arising from
the matters set forth in this Section.

(c) These indemnity and hold harmless provisions are severable from this Agreement,
in that they shall survive termination or invalidation of this Agreement.

20.14 Non-Liability of Agency or City Commissioners, Officials and Employees.

No member, commissioner, official, agent or employee of the Agency or the City
will be personally liable to the Developer or any successor-in-interest of the Developer, in
an Event of Default by the Agency or /City or for any amount which may become due to
the Developer or any successor-in-interest or on any obligations under the terms of this
Agreement.

20.15 Real estate commissions.

Neither party shall be responsible to the other for any real estate commissions or
brokerage fees which may arise from this Ag}ément or otherW|se be incurred by the

other party. e
20.16 Attorneys’ Fees. » / 4

In the event any legal action is-commenced "tO“interpret or to enforce the terms of
this Agreement or any ancillary documef;ts re;rture by this Agreement, or to collect
damages as a result of any breach of the Agreement, the party prevailing in any such
action shall be entitled to recover agalnst thepyy not prevailing all reasonable Attorneys’
Fees and Costs incurred in the actlon '

20.17 Binding Upon Successors. »2
'

This Agreement and all anciltary documents required by this Agreement are
binding upon and inure to the benefit of the heirs, administrators, executors, successors
in interests and assigns of each of the parties hereto, except that there shall be no
Transfer of any interest of Developer except pursuant to the terms of Article XV. Any
reference in this Agreement to a specifically named party shall be deemed to apply to any
successor, heir, administrator, executor or assign of such party who has acquired an
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interest in compliance with the terms of this Agreement or under Law. This Agreement
shall constitute a covenant running with the land comprising the Site and shall be binding
upon each successive owner, during its ownership, of any portion of the Site and upon
each person having an interest derived through an owner thereof. To the extent any
provision of this Agreement is deemed not to constitute a covenant running with the land,
such provision shall be deemed an equitable servitude.

20.18 Relationship of Parties.

(&) The relationship of Developer and Agency is and shall remain solely that of a
purchaser and seller of real property and a lender and borrower, and shall not be
construed as a joint venture, equity venture, partnership, or any other relationship.
Agency neither undertakes nor assumes any responsibility or duty to Developer
(except as provided for herein) or any third party with respect to the Fox Theater
Project or the Site. Developer shall have no authority to act as an agent of Agency
or to bind Agency to any obligation.

(b) Developer shall be solely responsible for all aspects of its conduct in connection
with construction of the Fox Theater Project, including, but not limited to, the quality
and suitability of the plans and specifications, the supervision of construction work,
and the qualifications, financial conditions, and performance of all architects,
engineers, contractors, subcontractors, suppliers, consultants, and property
managers. Agency is under no duty to review the construction plans or to inspect
construction of the Fox Theater Project. Any review or inspection undertaken by
Agency for the Project is solely for the purpose of determining whether Developer
is properly discharging its contractual obligations to Agency, and should not be
relied upon by Developer or by any third parties as a warranty or representation by
Agency as to the quality of the design or construction of the Fox Theater Project.
Approval of the Schematic Design Plans or other construction plans by Agency
under this Agreement shall not const")t:}e a permit approval by the City or a
representation or warranty as to compliance with state or City building codes,
zoning or land use regulations, or design rew)r standards

‘\«. 0’
20.19 Recorded Memorandae. v

Recorded memorandae of Agéﬁcy ig t?% ding Site. Agency may record a
separate document for the Site summarlzl y’%a’lghts to recover title to the Site as

set out in this Agreement. f*\

Developer acknowledges that it has either consulted with an attorney concerning

20.20 Acknowledgement of Consuttatlort W}h Attorney
this Agreement or has had the opportgp)

y to do so prior to executing this Agreement.

20.21 Reasonable Approvals.

The approval of a party of any documentation or submissions herein called for
shall not be unreasonably withheld or delayed, except as otherwise specifically provided.

20.22 Agency Approvals.
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Where Agency approval, consent, or other action is required or requested in this
Agreement, such approval may be given by the Agency Administrator or her/his designee,
unless the specific approval, consent, or other action is required to be by the governing
body or the Agency Administrator elects to seek approval from the Agency governing
body.

20.23 Amendments.

Any amendment to this Agreement shall be executed in writing by Agency and by
Developer.

20.24 Estoppel Certificates.

Either party to this Agreement shall provide an estoppel certificate to the other as
requested from time to time stating that this Agreement and/or any ancillary documents
required by this Agreement have not been modified, or, if modified, stating the nature of
such modification, and certifying that this Agreement, as modified, is in full force and
effect.

20.25 Complete Understanding; Exhibits.

This Agreement may be executed in duplicate originals each of which is deemed to
be an original. This Agreement, and all ancillary documents required by this Agreement
constitute the entire understanding and agreement of the parties. All Exhibits to this
Agreement are part of such documents and are incorporated into the documents. The
Agency Administrator may modify any Exhibits in order to conform to lender, Grantor, or
federal tax credit requirements.

20.26 Nonforeign Status.

Section 1445 of the Internal Revenue Code of 1985, as amended (the “Internal
Revenue Code”) and Sections 18662, 18668 and 18669 of the California Revenue and
Taxation Code (the “California Tax Code”) prcgyé that a transferee of a United States
real property interest, or California property intefest, as the case may be, must withhold
tax under the circumstances described therein. To inform Agency that the withholding of
tax will not be required in the event of the disposition of the Project, Developer hereby
certifies, under penalty of perjury, that: (a) Developer and its Principals are not a foreign
corporation, foreign partnership, foreign trust o ‘forei'g.[j‘,estate, as those terms are defined
in the Internal Revenue Code and/or Calif\tfhiy Tax Code and the regulations
promulgated thereunder; and (b)-Developer’'s U.S. employer identification number is Tax
Identification Number 45-0538133; (c':'”)a,,ﬁ'DeV\Ae‘*fagef’s principal place of business is at the
address set forth in Section 20.02; and (d) Developer is qualified to do business in the
State of California. Agency may discl:spe)he’ contents of this Section 20.26 to the Internal

Revenue Service or any other Governmental Agency, and Developer acknowledges that
any false statement contained herein“could be punished by fine, imprisonment or both.
Developer covenants and agrees to execute further certificates, which shall be signed
under penalty of perjury, as Agency shall reasonably require in connection with the
certifications set forth herein. The covenant set forth herein shall survive a Transfer.
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20.27 Failure or Indulgence Not Waiver:

Remedies Cumulative. No failure or delay on the part of either party in the exercise
of any power, right or privilege hereunder shall impair such power, right or privilege or be
construed to be a waiver of any default or acquiescence therein, nor shall any single or
partial exercise of any such power, right or privilege preclude other or further exercise
thereof or of any other right, power or privilege. All rights and remedies existing under
this Agreement and all ancillary documents required by this Agreement are separate,
distinct, and cumulative to, and not exclusive of, any rights or remedies otherwise
available at law or in equity. No act of either party under this Agreement and all ancillary
documents required by this Agreement shall be construed as an election to proceed
under any one provision to the exclusion of any other provision, notwithstanding anything
in the this Agreement and all ancillary documents required by this Agreement to the
contrary. Developer expressly waives all right to the benefit of any statute of limitations
and any moratorium, reinstatement, marshaling, forbearance, extension, redemption, or
appraisement now or hereafter provided by federal or state law, as a defense to any
demand against Developer to the fullest extent permitted by law.

20.28 No Third Party Beneficiaries.

This Agreement and all ancillary documents required by this Agreement are made
and entered into for the sole protection and benefit of Agency and Developer, and no
other Person or entity shall be a direct or indirect beneficiary of, or shall have any direct or
indirect cause of action or claim in connection with this Agreement.

20.29 Enforced delay.

Performance by either party under this Agreement shall not be deemed to be in
default where delays or default are due to war; insurrection; strikes; lockouts; riots; floods;
earthquakes; fires; casualties; acts of God; acts of the public enemy; epidemics;
quarantine restrictions; freight embargoes; lack of {Fansportation; or unusually severe
weather. An extension of time for any such ci?eshéll be for the period of the enforced
delay and shall commence to run from the ti f the commencement of the cause, if
notice by the party claiming such extension is sent to, the other party within thirty days of
the commencement of the cause. Times o perforr‘a{nce un er this Agreement may also
be extended in writing by the Agency and #»%Developer Notwithstanding the above, in
no event shall construction of the Project b comple}ed later than one year from that
completion date stated in this Agreement ~
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IN WITNESS WHEREFORE, the parties hereby have executed this Amended and
Restated Disposition and Development Agreement as of the date first above written.

DEVELOPER: OAKLAND RENAISSANCE NMTC, INC., a California non-profit
corporation

By:
President,
Board of Directors

AGENCY: THE REDEVELOPMENT AGENCY OF THE
CITY OF OAKLAND, a public body, corporate and politic
Deborah Edgerly
Agency Administrator

Approved as to form and legality:

By: 4
Agency Attorney S
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